Cue- VoSonal-2 r- Lpo 


A INDIAN CASES 


CONTAINING 


FULL REPORTS OF DECISIONS 


The PRIVY. COUNCIL, the High Courts of "ALLAHABAD, ` 
BOMBAY, CALCUTTA, LAHORE, MADRAS; - 
- PATNA and RANGOON, the Chief Court of 

OUDH, the Courts of the Judicial Commissioners of * 
CENTRAL’ PROVINCES and SIND 
` “REPORTED IN | 
The following 30 Legal Periodicals: 
Allahabad (1) Indian Law Reports, (2) Law Journal, (3) Law Reporter Allahabad; 
(4) All India Criminal Reports; Bombay (1) Indian Law Reports, (2) Law 
Reporter; Caleutta (1) Indian Law Reports, (2) Law Journal, (3) 
Weekly Notes; Lahore (1) Indian Law Reports, (2) Law Journal, 
(3) Punjab Law Reporter; Madras (1) Indian Law Reporis, (2) 
Law Journal, (3) Law Times; (4) Law Weekly, (5) Weekly ~ 
Notes; Nagpur (1) Law Reports, (2) Law Journal; Oudh 
(1) Indian Law Reports, Lucknow Series; (2), Law Journal, 
(3) Weekly Notes; (4) Lucknow Cases; Patna _ 
(1) Indian Law Reports, (2) Law Times; Rangoon ~ 
(1) Indian Law Reports, (2) Burma Law J ournal; 
Sind Law Reporter;—Criminal Law Journal 
and All India Reporter, 
WITH 


A large number of extra Rulings not reported elsewhere. 





“Gait OF CALC 5 

xe 

SA 

VOLUME 100, 1927! < HOT TO SE ALMOVEO 
= NO SS, 

AE K 

A RTMENT s a 









Paste == 











Founded by _ i | x 
,Shahab-ud-Din Chaudhri, B. Hs LL.B., M. L., O., 
Now President, Legislative Council, "Punjab. A 


NAN ae A. N. AIYAR, B.A., B.L., Vakil, High Court, 
ER TORS {z K. CHAUDHRI, B.A, LL.B., Bar.-ąt-Law. 





à 
‘PRINTED, AND PUBLISHED BY THE MANAGER, ‘ 
AT THE “LAW PUBLISHING PRESS,” LAHORE, 


te. . 
. 
. A e ° 


CONSOLIDATED 


*- . Comparative Tables showing seriatim the’ Volumes and. 
Pages of all Indian Law Journals and Reporis for the . 
period .specified at the top of each table, with the .- 
corresponding Volumes and Pages of Indian ‘Cases. . 


49 I Ñ R., ALLAHABAD ‘SERIES, FOR Marca APRIL, 1927. 


| 
















































— “Ee = = 
oo. N . BD. 
: A Mol O : ou O 
Names of Parties. a Anj : Names of Parties. ot ag 
3 24 3 : Lah 
f Bea | È SSY 
m4 ore A ome 
149 | Sri Krishan Das v. Nathu Ram ... | IOO 130 |. 230 | Piari Lal v. Sagar Mal ` 97 650 
162 | Abbas Ali Khan v. Chote Lal 97 594) 233 | Madho Singh v. Pancham Singh.. | IOI 409 
178 | Sahdeo Singh v. Melhu Singh t8 993 | 236 | Sheo Dayal-Niranjan Lal v. Great 
181 | Emperor v. Bal Chand 98 489 Indian Peninsula Railway Co. 97 474-_- 
J86 | Chedi Lal v. Jawahir Lal te 98 1052 | 240 | Emperor v. Bhairon 97 428 
188 | Basdeo Misra v. Badal Misra 99 126| 245 | Husain v. Notified Area of Mahoba) 97 432 
191 | Ram Dayal v. Saraswati ees 99 588| 247 | Emperor v Ram Sarup 245 98 593 
195 | Gulab Rai v. Girwar Singh |... 99 557| 251 | Emperor. Bihari 93 4&5 
201 | Maharaj Hari Ram v. Sri Krishan 254 | Panchanan Banerji v. U pendra 
Ram . a | IOO 320 Nath Bhattacharji 98 719 
203 | Mangat v. Bharto ... | LOO 734 | 257 | Punjab National Bank v. Tajam- 
205 | Emperor v. Bhirgo Singh 99 60 mul Husain . | FOO 341 
209 | Emperor v. Enayat Husain 99 47| 261| Emperor v. Mantu Tiwàri ie 99 225 
212 | Sukhbir Singh v. Secretary of State i 268 | Ram Khelawan v. Banke Bihari.. | IO3 367 
z for India in Council 97 566| 270 | Bhura v. Tara Singh isk 99 415 
are ait ead v. Banwari Lal 99 409 | 272 | Girdhari Lal v. Jhaman Lal mak 98 1016 
219 | AbdulAziz.v. Mariam Bibi 97 176 | -276 | Chhattar Singh v. Kamal GA 100 692 
22t | Mahmud Hasan-v. Laute Ram 97 65 | 291 Emperor v. Umed Singh 93 407 
228 | Emperor v. Ram Deo Singh 97 6527 2921 Shiam Lal v. Girraj Kishore 99 443 
25 ALLAHABAD LAW JOURNAL, FROM FEBRUARY TO APRIL, 1927, 
113 | T. V. Kalyanasundaram Pillai v. 157-| Basdeo Misra v. Badar Misra SQ 126 
Karuppa Mooppanar IOO 105} 159 | Bengal & North: Western Sa way 
117 | V. M. Abdul Rahman v. King- v. Matru Ram we 99 440 
Emperor IO00 227 161 | Lachhmi Chand v. Lachho IOC 76! 
126 | Behari v. Emperor 98 485] 173 | Shiam Lal v. Girraj Kishore... 99 443 
131 | Ahmadi Begum v. Girraj Kishore 98 848] 175 | Ali Bahadur Beg v. Kafi-ullah ... | IOO 288 
132 | Bindeshari Bux Singh v. Chandika 177 | Secretary of State for India in 
Prasad IOO 748 Council v. Mohammad Ismail 
134 | Lachman Prasad v. Faizul Hasan | 98 858 Khan | , . | 100 749 
137 | Makhan Das v. Secretary of State 185 | Sukhbir Singh v. Mangeisar Rao | IQO 773 
for India 197 5R 191 | Emperor v. Allah Mahr 3 {CO 36] 
140 je Manto Tewari v. Emperor 99 225! 197 | Qirdhari Lal v. Jhaman Lal  . 9g 
Mt Birbal v. The Collector of Morada- 199 | Sarju singh v. Bijai Bagadur Singh IOL 957 
Aas bad aes 98 803 | 201 | Chhattar Singh v. Kamal Singh O 699 
14@« Madan Tal v. Janki Prasad ..| (6G 50] 213 | Gulab Rai v. Girwar Singh ‘Dd 557 
147 ¢: Rem Khelawan v. Banke Bihari... | FOS 367 | 217 | Raman Lal v. Emperor 99 603 
148 | Umed Singh v Emperor .¥Y 99 4077 219 | Narayan Das v. Chimman Lal 102 191 
149°] Nazir Ahmad v Emperor ICO 537] 222 | Sri Thakurji v. Jaikali Kun®r .. 100 9 
< 151 | Mangat v Bharto IOO 734] 223 | Hardeo Das Nanak Chand v: Kam 
° 152 | Maharaj Hari Ram v. Srikrisi Prasad, Shyam Sundar Lal „e |} O 774 
Ram 100 320] 225 | Dina Nath-Hem Raj, In the 5 ` 
e 154] Raldeo Sahai v. Jafar Husain 98 818 matter of ; ~» | IQO 756 
154 | Bhoora v. Tara Singh 99 415 bd 2 
"e 


















































e 
ii e INDIAN CASES. (ise? 
0 25 ALLAHABAD LAW J OURNAL, FROM Fenacary TO APRIL, 1927—condd.- 3 
= rr, SS = oe 
246:| Banka Singh v. Gokul, 99 1031 | 322 | Kalyan v. Desrani 100 610 
248°} Abdul Aziz Khan v. Nanbe Khan 101 5291 327 | Janki Rai v. Emperor GCO 707 
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253 | Shibbi v? Hardhian Singh 1QG 4957 331 | Ganga Prasad v. Madhuri Saran... | 100 550 
258 | Bhagwan Putri v. Seer etary of 336 | Secretary of State for India in 
. State for India ICO 33 Council v. Dwarka Prasad 100 610 
261 |- Mathura Kurmi v. J: agdeo Singh 104 504 | 338 | Durgi v. Kanhaiya Lal 101.678 
277 | Upper India Rice Mills Limited 346 | Ismail v. Emperor „OI 474 
v. The- Jaunpur Sugar kaco 349 | Lachman Dasv Ram Prasad 100 1029 
Limited 101 224] 353} Anpurna Kunwar v, Ram - 
281 | Ram Dayakv. Saraswati 99 568 Padarath I00 670 
287 | Raghubar Dayal v. Mulwa 10G 38| 356| V. E. Smith v. The Indian Textile 
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41. King-Im peror v. Bhirgu Singh... 99 60] 101 , Hub Lal v. Gulzari Lal IOO 601 
43 | King-Imperor v. Allah Mahr 100 361} 101 | Debi Sahai v. Daulat I0O 471 
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243 | Yesu Sakharam v. Ladu Nana ... | ION 93801 310 | Emperorv. Sejmal Poonamchand | 100 981 
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B. Kavarana FOZ 145 . Abdul Kadar To be 
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$ Khan a | I02 1291 701 | Emperor v. Nurudin 103 109 
447 | Sir Dinshaw Maneckjee Petit 707 | Emperor v. Kalu Mahadu Patil , 102 342 
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471 Vaman Paadu Patel v. Tikaram 713 | Emperor v. Dhondu Bapu Gujar. | 102 511 
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494 | Emperor v. Ohhagan Vithal To be 755 | Umed Mal v. Chand Mal .| 99° 749 
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498 | H&timbhai Hassanally v. Framroz Roy Chowdhurani . ee Tobe 6 
Eduljee Dinshaw , 104 8 ae printed. 
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517 | Jnanendra Mohan Bhaduri v. 552 | Raja Sati Prasad Garga Bahadur 
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Kabiraj IOI 180} 557 | Behari Lal Mullick, Inthe matter E 
530, Shahabuddin Ahmed `v. Abdul | of the Assessment of | IO3 609. 
Kader 99 62 
8IL L. R, LAHORE SERIES, FoR Maroa ArrIL, 1927. 
103 | Orown v. Jasrat Mal 99 944°) 161 | His Highness the Maharaja of 
105'} Alliance Bank of Simla v. Mohan Faridkot v. Anant Ram : 97 338 
Lal < IOI 762] 167 | Bhim Singh v. Official Liquidator, f 
LIL | Miran Bakhsh v. Allah Bakhsh _.. 99 756 Union Bank of India, Ltd. ... | 100 907 
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v. Shadi Muhammad- opg 193 | Madat Khan v. King-Emperor ...| IOO 126 
Bakhsh- | IOO 60] 196 | Arjan Das v. Emperor 102 779 
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867 Fazal Khan v. Emperor .. | FOL 892 Nath-Nandu Mal 99 812 
39 | Mamun v. Jowai a | FOL 635 | 203 | Babu Ram v. Emperor 104 109 
44 | Ohawa v. Ahmad 99 692] 205 | Aya Ram-Tola Ram v. Bhajan í 
49 | Zakar Hussain v. Ghulam Fatima | I 01 818 ‘Ram oe 99 822 
96 | Bhondu Mal v. Muhammad Anmeg 208 | Barkha Nath v. Shiv Ram, . | 102 796 
Mushtaq Ahmad 99 648} 212 | Malla v. Muhammad Sharif oss 99 684 
215 | Nandan v. Wazira «| ICO 84 
9 LAHORE LAW JO URNAL, ror Maros-Aprit, 1927, 
09 | Kale Khan v. Crown «+ | FOI 608 § 165 | Abdul Qadar v. Imam Din w | 104 418 
LL | Multani Ram v. Crown on Not 169 | Bala Pershad v. Chandar .. | ICO 939 
reportable. 4 174 | Bhagan v. Buta Mal an | 102 280 
14 | Zahur Ahmad v. Niadar Mal... 993 1038 | 178 | Bura v. Teja Singh ICO 473 
17 | Bhagwan Singh v. Kawal Kaur... | IOI 201} 180 | Ishar Das-Dharam Chand v. Kannu 
19 | Dayal Chand v. Ram Ohand a | IO2 694 Mal-Ghamandi Lal .. | IOO 548 
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PRIVY COUNCIL. 
APPEAL FROM THE RANGOON Hres U0U2T. 
November 30, 1926. 
Present:—Lord Atkinson, Lord 
Carson, and Sir John Wallis. 
MA MI AND ANOTHER— DEFENDANTS 
— APPELLANTS 


versus 
KALLANDER AMMAL— PLAINTIFF 


— RESPONDENT. 

Evidence Act (I of 1872), ss. 60, 63—Secondary evi- 
dence of contents of document—Evidence of person who 
has not read document, whether admissible—Muham- 
madan Law—Divorce, pronouncement of. . 

Under s. 63 of the Evidence Act oral evidence of 
the contents of a document must be given by some 
person who has seen those contents, that is to say, 
who has read the document. Evidence that the wit- 
ness saw the document and heard it read out by some- 
one else is only hearsay so far as the contents are con- 
cerned, and does not fulfil the requirements of s. 60 
of the Act. [p. 2, col. 1. 

Under the Muhammadan Law a husband can effect 
a divorce whenever he desires. He may do so by 


words without any written document, and no par- . 


ticular form of words is prescribed. Ifthe words used 
are “express” or well-understood as implying divorce, 
such as talak, no proof of intention is required. 
the words used are ambiguous, the intention of the 
user must be proved. It is not necessary that the 
repudiation should be pronounced in the presence of 
the wife, or even addressed to her. [p.2, col. 2 


Appeal from the decree of the High 
Court, Rangoon, reversing that of the Dis- 
trict Court, Pegu. 

Sir G. R. Lowndes, K. C., and Mr. R. W. 
Leach, for the Appellants. 

Messrs. A. M. Dunne, K. C., and E. B. 
Raikes, for the Respondent. 


JUDGMENT. 


Sir John Wallis.—This is an appeal 

from the decree of the High Oourt at Ran- 
' goon reversing thé decree of the District 
Court of Pegue Thé suit was brought by the 
respondent* Kallander Ammal, to recover 
the whole, or in the alternative, a part of the 
estate ef ber deceased husband, Sheik 
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Moideen, who died intestate on the 29th 
February, 1920. 

In her plaint she claims to be the sole 
heir of her deceased husband, and alleges 
that the first defendant, Ma Mi, falsely 
claims to have been his lawful wife, and 
that the second defendant, Mohamed HEusoof 
falsely claims to be the legitimate son of 
the deceased Sheik Moideen by one Ma Kin; 
and that neither of them has any claim to 
any portion of or interest in the estate of 
the deceased. Notwithstanding which, as 
she alleges, the defendants have been with- 
holding the property of the deceased from 
her. The defendants filed a joint written 
statement in which they denied that the 
plaintiff was heir to the estate, and pleaded 
that prior to his death the deceased divorc- 
ed the plaintiff according to Muhammadan 
Law, and that the said divorce was com- 
municated to the plaintiff, and the plaintiff 
thereafter ceased to be the wife of the de- 
ceased if she was legally married to him at 
any time, They also pleaded that as widow 
and son of the deceased they were his only 
heirs and legal representatives. 

The District Judge framed four issues 
of which the second, “Was there a ‘valid 
divorce between’ plaintiff and Moideen?” 
alone was tried. On this issue the District 
Judge found that there was ample evidence 
to prove that the deceased executed a talak- 
nama or a divorce document about two 
years before his death in Burma, where he 
resided, and sent it to his wifein India 
where she was residing, andehe accordingly 
dismissed the plaintzfi’s suit. 

The plaintiff appealed ‘to the High Court 
at Rangoon, who held that there was no 
legal evidence on record of the ‘contents of 
the divorce document, as the evidenced ten- 
dered in the absence of the doctiment itself 
was not secondary evidence within the 
meaning of s. 63 of the Indian Evidence 
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Act. They accordingly held that a divorce 
by talaknama or writing was not proved; 
and being further of opinion that no oral 
divorce was proved by the evidence on re- 
cord, they allowed the appeal and decreed 
the plaintiffs suit. 
. At the trial, several of the witnesses 
deposed to having heard the telaknama 
read out, and to having seen it executed by 
the deceased, but the writer of the docu- 
ment was not called, and none of the wit- 
nesses had read it so as to be able to speak 
de visu to its contents. Their Lordships 
are of opinion that in this state of things 
the learned Judges of the High Court were 
right in holding that the statements of the 
witnesses were not secondary evidence 
within the meaning of s. 63 of the Act, 
which so far as material, is as follows: — 

“Secondary evidence means and in- 
cludes— 

* * X * 

oral accounts of the contents of a docu- 
ment given by some person who has himeelf 
seen it.” 

In ‘their Lordships’ opinion the learned 
Judges were right in holding that this 
means that the oral evidence of the con- 
tents of the document must be given by 
some person who has seen those contents, 
that is to say, who has read the document. 
Evidence that the witness saw the docu- 
ment and heard it read out by someone 
else is only hearsay so far as the contents 
are concerned, and does not fulfil the re- 
quirements of s. 60 as to oral evidence 
generally:— < 

“Oral evidence must, in all cases what- 
ever, be direct; that is to say—if it refers to 
a fact which could be seen, it must be 
the evidence of a witness who says he saw 
it.” 

The question whether the document was 
atalaknama or deed of divorce was a fact 
which could be seen:by reading it, and, 

. therefore, in accordance with the general 
principle embodied in the section could 
only be spoken to by a witness who had 

e himself read it. 

In this state of the evidence the learned 
Judges in their Lordships’ opinion rightly 
held, in the absence of any legal evidence 
of the contents of thedocument in question 
that a divoree by talaknama or written 

edocument, as found by the District Judge, 
was not pfeyed. 

They then proceeded to consider whether 
there was any. evidence on irecord sufficient 

e . 
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to prove that the deceased, on the occasion 
when the document was drawa up and 
executed, used words which would, in 
themselves, be sufficient to constitute an 
oral divorce under Muhammadan Law. Ac- 
cording to that law, a husband can effect a 
divorce whenever he desites. He may do 
so by words without any talaknama or 
written document, and no particular form 
of words is prescribed. If the words used 
are “express” cr well-understood as imply- 
ing divorce, such as talak, no proof of 
intention is required. If the words used’ . 
are ambiguous, the intention of the user 
must be proved. It is not necessary that 
the repudiation should be pronounced in 
the presence ofthe wife, or even addressed 
to her, Onan examination of the evidence 
the learned Judges came to the conclusion 
that there was no sufficient evidence of any 
such oral divorce, and they accordingly 
reversed the judgment of the lower Court 
and gave the plaintiff a decree. 


There is no doubt the evidence of two 
witnesses on the record that the deceased 
on this occasion uttered three times the 
word “talak,” which, if uttered once, would 
be sufficient to constitute an oral divorce, 
and that he also told the witnesses that the 
document was a talaknama or divorce 
document. As to this, the learned Judges 
have held that the evidence as to the use of 
the word talak by the, deceased was not 
reliable, and that it was not proved that 
the deceased told the witnesses that he had 
-divorced his wife, or indeed that he had 
any intention of effecting a divorce other- 
wise than by the execution and trans- 
mission of the document which has not been 
proved. f . 
Their Lordships see no sufficient reason 
for differing from these findings, which are 

sufficient to dispose of the case. 


It may be observed, in the first place, that 
the District Judge confined himself to hold- 
ing that there had been a divorce by written 
document. Not only did he rot find an 
oral divorce by the pronouncementof talak 
but in his summary of the evidence of the 
two witnesses who spoke to the use of the 
word talak, he omitted this-portion bf their 
evidence nor did he anywhere refer to it in 
the course of his judgntent. In these cir- 
cumstances, it cannot be*infesred that the 
District Judge would have beer prepared 
to find an oral divorce “upon the evidencg 
cf these two witnesses if he had considered 
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it necessary to record a finding on this 
question. e 

As regards the pronouncement of talak, 
it is only spoken to by two witnesses out of 
several. As to the first witness, P. N. 
Manika Meera, the learned Judges were of 
opinion that the witness was silent on this 
point untila very leading question was put 
to him in examination- in-chief. Putting 
aside this objection to his evidence, which 
is not clearly established, it is worthy of 
observation that the next witness, Mohamed 
‘Ali, who went to the house with him and 
left at the same time, says nothing about an 
oral divorce by the pronouncement of talak, 
and was not even questioned about it. A 
formal pronouncement ofa divorce by the 
use of the word talak would naturally take 
place in the presence of all the persons who 
had been summoned, and this witness must 
have heard it equally with Manika Meera. 
It is also significant that Abdul Rahim, 
otherwise known as Ko Pu O, who is found 
to have been the most reliable of the 
defendants’ witnesses, says nothing about 
it, 
The only corroboration of Manika Meera’s 
evidence is to be found in the evidence of 
Madar Sar, a petty bazaar keeper and a de- 
pendant of the defendants. Their Lord- 
ships agree with the High Court that the 
evidence’ of these two ‘witnesses is not 
sufficient to support a finding of an oral 
divorce by the pronouncement of tolak. 

As regards the other statements said to 
have been made by the deceased, their 
Lordships agree with the learned Judges, 
that the evidence does not sufficiently es- 
tablish what the deceased actually said 
to enable them to say: whether the words 
used amounted to a statement that the 
deceased had divorced his wife, or merely 
indicated his intention of divorcing her by 
the execution and -transmission of tha 
talaknama, 

For these reasons their Lordships are of 
opinion that the appeal fails and should be 
dismissed with costs, and will’ humbly 
advise His Majesty. accordingly. 

Z. K. ` Appeal dismissed. 

Solicitors for the Appellaņnts:—Messrs. 
Waterhduse & Co. 

Solicitors’ for the Respond31t:—Messra, 
T, L. Wilson & Cos 


RAM BILAS V. SLED NATH. 


. . 
LAHORE HIGH COURT. ° 
Civit Raviston Prerrrion No. 588 or 1926. 
January 14, 1927, ope 
Present :—Mr. Justice Dalip Singh. 
RAM BILAS—PLAINTIFF— PETITIONER « 


CETSUS e 
SHEO NATH AND oragrs—-DEFENDANTS 
— RESPONDENTS. . 


Punjab Courts Act (VI of 1918), s. 44—Error of 
law— Revision. 

An error of law is not a good ground for revision. 
[p. 4, col. 1] a 

Petition for revision of the decree eof 
the Senior Sub-Judge, Rohtak, dated the 
30th April, 1926, reversing that of the Sub- 
Judge, Fourth Class, Sonepat, District Roh- 
tak, dated the 1y¥th December, 1925. 

Mr. Parkash Chandra, for Mr. Shamair 
Chand, for the Petitioner. 

Mr. Bishan Nath, for Mr. Anant Ram, for 
the Respondents. 


JUDGMENT.—In this revision the 
plaintiff sued some of the legal representa- 
tives of one Molar deceased on a bahi 
account. It was objected by the defend- 
ants impleaded that there were other legal 
representatives of Molar who were neces- 
sary parties to asuit of this description. 
On this objection the plaintif frst of all 
applied for time to implead the remaining 
legal representatives, On the 23rd July, 
1979, the Pleader for the plaintiff stated 
he would not implead the other legal re- 
presentatives of Molar deceased, because 
the suit was time-barred as against them. 
It was ordered that the other heirs of 
Molar deceased could not be made a party 
to the case. The trial Court then held 
that the suit could proceed against the 
present defendants alone and gave a decree’ 
tor the sum claimed against the property 
of Molar deceased in the hands of the 
defendants. 

On appeal, the learned Senior Sub- 
Judge held no single legal representative 
of Molar could be called upon to pay the 
whole of the debt due from Molar, -He 
also held that asthe estate of Molar de- 
ceased was not fully represented by the 
present defendants, the sut was not pro- 
perly constituted. He held, in other words, 
that the other legal representatives were 
necessary parties and dismissed the suit 
leaving the parties to bear their own. costs 
throughout. ce 

In revision it is urged that’ the lower 
Appellate Court's order disntissing* the suit 
was wrong as all the legal representatives 


were not necessary parties. ` Counsel argues 
that on the analogy of s. 43'of the Contract 
Act, the same principle should be appli- 
ed to the case of several legal representa- 
tiyes. Section 43 of the Contract Act has no 
bearing on this point: No other law or 
authority . has* been cited before me by 


Coungel for the petitioner. He contends, 


‘however, that the estate of Molar to the 


extent to which it has come into the hands 
of the present defendants is fully repre- 
sented by them,. and that, therefore, the 
argument of the lower Court is not valid. 
On the other hand, the Counsel for the 
respondenis contends that the argument 
of the lower Court is correct. He has also 
cited no law or authority on the point. 


. The point is not free from difficulty, but 


the revision fails on the short ground that 
an error of law, assuming that there is 
such an error in the judgment of the lower 
Appellate Court, isnot a ground for revi- 
sion. I, accordingly, dismiss it and Imake 
no order as to costs, 


R. L Petition dismissed. 


pa 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
SEconD C1vIL APPEAL No. 65-B or 1926. 
December 8, 1926. 
Present:—Mr. Findlay, J. C. 
BALA AND orHERS—DEFENDANTS— 
APPELLANTS 
versus 
GIRDHAR AND orsurs-—~PLalNTITFS 
— RESPONDENTS. 


` Limitation Act (IX of 1008), Sch. I, Art. 1h, appli- 


cability of —Suit incidentally affecting order passed by 
Government Officer. i 


- Before Art. 14 of Sch. I to the Limitation Act can 
apply to a suit, it must be necessary under the law 
to set aside the order sought to be impeached in the 
suit. The Article will not apply if the incidental 
effect merely of the plaintiff's suit will be to nullify an 
order passed by a Government Officer. [p. 4, col. 
2 . 


Appeal against the decree of the Addi- 
tional District Judge, Yeotmal, dated the 
24th November, 1925, in Civil Appeal No. 
80 of 1925 . 

Messrs. S. A. Ghadgay and Atmaram 
Bhagwant, fer the Appellants. 

Messrs. B. R. Pendharkar and W. B Pen- 
dharkar,*for the Respondents. 

‘SU DGMENT.—The plaintifis-respond- 
ents, Girdhat, Umakant and Laxman, 
brought thapresent suit against the defend- 


baLa V. GIRDHAR, 


[100 I. ©. 19271 


ants-appellants, Bala, Gangaram, Vithu, 
Daji and Narain, in the Court of the Addi- 
tional Subordinate Judge, Second Class, 
Kelapur, for a declaration that the defend- 
ants Nos. 3 to 7 .were not the permanent 
tenants of the field in suit and that the 
order of Mr. Vaidya, Sub-Divisional Officer, 
dated 28th November, 1923 (cf. Ex. P.-3), was 
incorrect. Plaintiff No.1, Girdhar, is the 
managing proprietor of the village in ques- 
tion, whilst the other two plaintiffs and de- 
fendants Rajanna and Sohanna are other co-. 
sharers of Mauza Adegaon. 
the first Court held that the plaintiffs’ al- 
legation that the field was leased for the first’ 
time in 1897-98 to four persons named was 
not established ; that the field was held 
by Annapurna Bai in the years 1893-94, 
1894-95 and 1893-96 and by Mahadeo and 


“Ragho in 1897-98, and that the defendants 


not having been in possession since 1895 
were not permanent tenants, their posses- ` 
sion having originated after the years 
1895-96. Decree was accordingly passed in 
favour of the plaintiffs. 

Bala, Gangaram, Vithu, Daji and Narain 
appealed to the Oourt of the Additional 
District Judge, Yeotmal, The learned Ad- 
ditional District Judge held that after the 
lst of June, 1895, viz., in the years 1895-96, 
one Annapurna Bai was in possession of 
the field, and this finding necessarily im- 
plied that the defendants were not perma- 
nent tenants. 

The first point urged on behalf of the 
appellants was that the present suit was 
barred under Art, 14, Sch. I of the 
Limitation Act, and that s, 77 of the Berar 
Alienated Villages Tenancy Law of 1921 
did not apply to the case. The latter 
part of this proposition is obvious and was 
admitted on behalf of the respondent No. 
1. I donot, however, think that Art, 14 
applies to the case. An incidental effect 
of the plaintiffs obtaining the declaration’ 
they want may bethat Mr. Vaidya’s order 
referred to above is nullified, but before 
Art. 14 referred to can apply, the order re- 
ferred must needs be one which must under 
law besetaside. This latter proposition 
cannot be postulated of the present case 
and the principle of the d¥cisions in 
Naboghan Badhai v. Raghu Nath Babu (1) 
and Prodyot Kumar Tagore v.. Bal Gobinda 
Ditchhit (2) is, in my opinion,-clearly åp- 

(1) 30 Ind. Cas. 61; 19 C. Wi N. 1303; 21 O. L. J, 648. 
a 86 Ind. Oas, 6; 41 O. L. J. 31; A.D R, 1925 Cal 
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plicable here. I am of opinion that Art. 
120 of the First Schedule to the Limitation 
Act governs this case and thus the present 
suit is clearly within time. 

It has next been urged on behalf of the 
appellants that the evidence justifies the 
presumption that their predecessor-in-title 
_ Was in possession of, at any rate, part of 

the fieldin suit in 1895. If this were so, 
I should have expected to find mention of 
the fact in the lagwans for 1894-95 and 
` 1835-96] (Exs. P.-7 and P.-8.). Both the 
_ documentary and the oral evidence, how- 
ever, justifies the finding that defendants’ 
predecessor was notin possession in 1895-96. 
Mere assertion by witnesses, some of whom 
were obviously too young-to have personal 
knowledge of the fact that defendants or 
their father had been in possession for 30 
or 35 years, is of little or no value and it 
is peculiarly significant that defendant 
No. 1, Bala, as D. W. No. 1, as well as 
others of the defendants’ witnesses admitted 
that Annapurna Bai had previously held 
the field. All the weight of the evidence 
on record is against the idea that Anna- 
purna Bai only held the field before 30 or 
33 years ago, In any event there is a prima 
facie satisfactory and reasoned finding of 
fact arrived at by both the lower Courts 
on this point and that finding of fact can- 
not, in the circumstances, be questioned on 
second appeal. 

These findings govern the appeal which 
is dismissed. Appellants must bear the 
respondents’ costs. Costs. in the lower 
Courts as already ordered. 

G. R, D. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Ssconp CIVIL APPRAL No. 1098 or 1924. 
December 14, 1926. 

Present :—Mr. Justice Iqbal Ahmad, 
HANUMAN RAI AND OTHERS—DEFENDANTS 

i —ÅPPELLANTS 
H versus 

DIPAN RAI—PGLAINTIFF—RESPONDENT., 

Mortgage byeeconditional sale—Interest after de- 
fault—Presumption. , 

In the,abssnce of anything to the contrary in a 
mortgage-deed, it eannot*be presumed that the parties 
to the deed intended that the debt advanced by the 
mortgagee should cease bo carry interest after a 
deffult is made by the mortgagor in discharging the 
mortgage-debt. The ordinary presumption is that a 


HANUMAN RAT V. DIPAN RAT, 


creditor who has advhnced a debt on interest intehds 
that debt to carry interest til] the same is paid off, 
[p. 6, col. 1.1 ae . 
Mahadeo Prasad v. Dhiraj Singh (2), followed, - 
© Balwant Singh v. Gayan Singh (1), nos followed. 
Second appeal against the decree of tha 
District Judge, Ghazipur, dated the 10th. 
April, 1924, i 
f Mr. Surendra Nath Varma, for the Appel- 
ants. 
Mr. Peary Lal Banerji, for the Respond- 
ent. 


JUDGMENT.—Tbis is a-defendantg'- 


appeal and arises out of a suit for redemp- 
tion of a mortgage, dated the 26th of April, 
1869, executed by the plaintiff's father in 
favour of one Dhanraj Rai, predecessor. in- 
title of the defendants. 

The suit was decreed by the- trial Court 
conditional on the payment of a sum of 
Rs. 542-8-0 within a certain time by the 
plaintiff to the defendants. Both the parties 
were dissatisfied with the decree, with the 
result that the defendants appealed and the 


. plaintiff filed a cross-objection in the lower 


Appellate Court. The lower Appellate 
Court dismissed the appeal filed by the de- 
fendants and, allowing the cross-objection 
in part, modified the decree of the trial 
Court and decreed redemption on payment 
of Rs. 93. 

The only point urged in support of the 
appeal by the learned Counsel for the ap- 
pellants is that on the true interpretation 
of the terms of the mortgage-deed, the 
defendants are entitled to interest at the 
stipulated rate, not only up to the time 
fixed for payment by the mortgage-deed, 
but up to the date of the redemption of the 
mortgage. This contention of the appel- 
lants was upheld by the trial Court, but the 
lower Appellate Court held that it was “not 
equitable to allow the creditor to pile up 
the interest when he has already benefited 
considerably by the usufruct,” and as such 
refused to allow to the defendants post 
diem interest on the mortgage-debt, 

Iam unable to agree with the conclusion 
arrived at by the lower Appellate Court, 
The terms of the mortgage-deed are set 
out in detailin the judgment of the trial 
Court and are as follows :— 

“ Whereas a sum of Rs. 75 is due to Janki 
Pande on account of a decree ir? execution 
of which my property is put up for gale 
and as money is required for paythent of 


-that decree, I have herewith borrowed the 


aforesaid sum from Sheo Dan ‘Rai and paid 
up the decree. I covenant thet I have 


oe 


delivared possassion cf the property to the 
aforesaid creditor’ so that the aforesaid 
creditor may remain ir possession over 
the aforesaid mortgaged property and 
pay the rent and other cess thereon and 
may appropriats the-usufruct in lieu of 
"interest on Rs. 5 and the remaining Rs 8-8 
(interest on the remaining R3. TU) would 
he paid by me. When at the end of Jeth 
1278 Fasli, I pay the whole money, L will 
take back the property. In case I fail to 
. do so by even one day, the creditor will 
treat this deed as a sale absolute, and will 
remain in possession as owner. In case I 
fail to pay interest also, the creditor will 


have a right to take foreclosure proceedings, | 


hence I have executed this deed of mort- 
gage and in case of non-fulfilment an abso- 
ute sale,” ‘ 

It would appear from the terms of the 
deed set out above that no provision was 
made by that deed as to what was to happen, 
if at the end of Jeth 1278 Fasli, the mort- 
gagor did not discharge the mortgage-debt. 
There is nothing in that deed to show that 
the contract, express or implied, between 
the parties was that the interest was to 
cease to run after the expiry of the period 
fixed for payment of the mortgage-money. 

- Notwithstanding the failure of the mort- 
gagor to redeem the mortgage in Jeth 1278 
Fasli, the relation between the parties con- 
tinued to be that of the mortgagor and the 
mortgagee, and in the absence of any clear 
stipulation to the contrary to be found in 
the mortgage-deed, it must be presumed 
that that relation continued on the very 
terms on, which that relation came into 
existence at the time of the execution of the 
mortgage. One of these terms was that the 
money advanced by the mortgagee was to 
carry interest at a certain rate. In the 
absence of anything to the contrary, it can- 
not be presumed that the parties intended 
that the debt advanced by the mortgagee 
should cease to carry interest after a default 
was made by the mortgagor in discharging 
the mortgage-debt. The ordinary pre- 
sumption is that a creditor, who has ad- 
vanced a delst on interest intends that 
debt to carry interest till the same is 
paid off. To hold that the mortgage-debt 
ceased to garry interest after Jeth 1278 
Fasli, will be to insert in the mortgage- 
deed certain terms which are not there. 
The reason assigned by the learned Judge 
for disfllowing post diem interest’ is one 
that does pot appeal to me, It was no- 
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body's case that the interest stipulated by 
the parties in 1869 was penal.” The rights 


‘of the parties to a mortgage transaction 


must be governed and controlled by the 
terms of the mortgage-deed. In my judg- 
ment, there was no equity in favour of the 
plaintiff entitling him to claim redemption 
of the mortgage without paying the interest 
after 1278 Fasli. It was no fault of the 
mortgagee, if the interest went on accumu- 
lating because of the. default of the mort- 
gager to pay the debt, which he could 
have and was bound to pay long before the . 
institution of the suit. . 

For the reasons given above, in my judg- 
ment, the decision of the trial Oourt was 
correct and ought to be restored. 

The learned District Judge in support of 
the view taken by him has referred to the 
case of Balwant Singh v. Gayan Singh (1). 
As against that decision the learned Coun- 
səl for the appellant has relied on the case 
of Mahadeo Prasad v. Dhiraj Singh (2). 
The latter case, in my opinion, cannot be 
distinguished from the case that I have to 
decide. In that case, as in the present, 
there was no express stipulation for pay- 
ment of post diem interest and in that case, 
as in the present, there was a stipulation 
that, on failure of the payment of the mort- 
gage-debt at the stipulated time by the 
mortgagor, the mortgagee will become the 
absolute owner of the property. There, as 
in the present case, the mortgage was a 
mortgage by conditional sale and as such, 
the decision of the present appeal must be 
governed by the decision in the case of 
Mahadeo Prasad v. Dhiraj Singh (2). In the 
first place, it appears tome that the deci- 
sion in the case of Balwant Singh v. Gayan 
Singh (1) was limited and confined to the 
particular terms of the deed, that the Court 
had to consider in that case, and even 
if it bs regarded that the view taken 
in that case is at variance with the view 
taken in the case of Mahadeo Prasad v. 
Dhiraj Singh (2), I think I am justified in 
following the other Division Bench ruling 
of this Court and this I do. . 

The result is that I allow the appeal, 
set aside the decree of the lower Appellate 
Court and restore the decree ọf the Court 
of first instance with costs including in this 
Court fees on the higher, scale. ° . 

Z. K. Appeal allow2d. 

(1) 21 Ind. Cas. 253; 11 A, L. J. 829; 35 A. 534. 


(2) 77 Ind. Cas, 12z; 20 A.L. J. 752; 44 A. 175; Adl 
R. 1923 All. 7, . 
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CALCUTTA HIGH COURT. 
. APPEAL FROM APPELLATE DECREG No. 1034 
or 1924. 

July 13, 1926. 
Present:—Mr. Justice B.B. Ghose 
and Mr. Justice Cammiade. 
LAKHI NATH BERA AND OTHERS — 

g DEFENDANT8S—APPELLANTS 

VETSUS 
NABADWIP CHANDRA NANDI AND 
OTHERS—PLAINTIFFS—RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), ss. 23, 103, 105, 
406, 178 —Record of Rights—Presumption as to correct 
ness— Rebuttal—Burden of proof--Landlord and tenant 
—Right to cut trees-—Kabuliyat, corenant in, effect of. 

16 is for the person who challenges an entry in the 
Record of Rights to show that it is incorrect. [p. 8, 
col. 1.) 

When the Record of Rights hasonce been finally 
published it cannot be attacked on the ground that 
certain procedure adopted by the Revenue Authorities 
in arriving at the final conclusion does not support 
the entry as finally published. Ifthe party aggrieved 
by that entry takes objection under the provisions of 
s. 105 or 106 of the Bengal Tenancy Act, the objec- 
tion might be considered by the Revenue Officer. 
But when a Record of Rights is challenged in a Civil 
Court the party challenging this record must adduce 
in evidence, in order to rebut the presumption, matters 
other than what happened during the proceedings 
prior to the final publication before the Revenue 
Officer. It is well-known that the Settlement Author- 
ities may come to certain conclusions at one time of 
the proceeding which they may modify during the 
course of the preparation of the record. But the 
record which is finally published is that with which 
the Civil Court is concerned. [p. 8, cols. 1 & 2.] 

Where a kabuliyat contains a covenant by the tenant 
not to cut or appropriate trees, that covenant does not 
amount to evidence of a custom that the tenants are 
not entitled to cut or appropriate trees. [p. 8, col. 
2. 


Where a tenant covenants not to appropriate trees 
standing on his holding, he would be bound by that 
covenant even if there be a custom that the tenants 
ns ue Ng are entitled to appropriate trees, [p. 

, col. 1. 

Appeal against the decree of the Addi- 
tional District Judge, Midnapore, dated the 
22nd of September, 1923, modifying that of 
the Munsif. Third Court, Midnapore, dated 
the 7th of August, 1922, 


~ Mr. Amarendra Nath Bose, Babus Arun 
Chandra Bose and Jati Nath Ghose, for the 
Aprellants. 

Mr Sdrat Chandra Roy Ch owdhury, Babus 
Apurba Charan Mukherjee and Rama 
Prasad Mukherjee, for the Respondents. 


JUDGMENT. —This is an appeal on 
behalf of the defendants. The suit was 
breught ky*the plaintiffs against the 
defendants who ware sued under 0, I, 
r° 8, Civil Procedure Code, as represent- 
ing all the residents of Mouza Balpai 
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Bamanbarh. The suit was for a declara- 
tion that the defendants had no right 
to cut down ‘or to appropriate treceg 
on their holdings. A further declaration 
was asked for to the effect that the plaintiffs 
as landlords had the right to cut down ang. 
appropriate trees on the holdings of the 
tenants of the Mouza. The Record of Rights 
is in favour of the defendants and the 
plaintiffs, therefore, prayed that it should be 
declared that the Record of Rights was in- 
correct. . 

The trial Court made a decree to this 
effect that the tenants of Balpai Bamanbarh 
had no right to cut and appropriate trees 
on their jote without the consent of the 
plaintiffs-landlords and that the Record of 
Rights was incorrect. The tenants appealed 
against that decision and the Additional 
District Judge has varied the decree of the 
Munsif and he declared “that the defendants 
have got no right to the trees and they 
cannot cut and appropriate the same except 
on marriage occasions on payment of 
Rs. 1-4 for each tree and except for crema- 
tion without payment of price but with the 
landlords’ (plaintiffs’) permission subse- 
quently obtained and except cutting and 
appropriating branches of trees for fuel 
purpose. That the plaintiffs have got right 
to the trees subject to those aforesaid Te- 
strictions and that Settlement Record jg 
declared erroneous,” The defendants ap- 
pealed against that decree to this Court. 

A preliminary objection has been taken 
that the appeal is not properly constituted, 
as pro forma defendant No. 21 who wasone 
of the landlords has not been properly 
impleaded in the appeal and the appeal 
was dismissed as against him. We do not 
think that that defendant was one of the 
necessary parties to the appeal. He wag 
one of the landlords who did not join with 
the plaintiffs because he had interest in 
several jotes and his interest was adverse to 
the claim of the co-sharer landlords. There- 
upon he was made a pro forma defendant. 
As he made no claim and no decree wag 
passed in his favour he was not a necessary 
party in the appeal which Was brought hy 
the tenants- defendants against the plaintiffs- 
landlords. 

The main question that hase been urged 
on behalf of the appellants may be stated ë 
shortly thus:—-That the Additiongl District 
Judge has erroneously refused'tó give effect 
to the presumption of the correctnéss of the 
Record of Rights which the law yaises under 


8 Ka 
s. 103-B, sub-s, (3) of the Bengal Tenancy 
Act; secondly, that the learned Judge has 
used certain kabuligats executed by differ- 
ent tenants for the purpose of using them 
as establishing a custom as alleged by the 
plaintiffs; thirdly, that the Additional Dis- 
trict Judge has wrongly refused to take 
into consideration judgments produced as 
evidehce by the defendants in their favour 
on the ground that they did not appertain 
to the mouza in question whereas he has 
taken similar judgments with regard to 
different mouzas into consideration in order 
to support the plaintiffs’ claim; and lastly, 
it is said that there is no finding that the 
plaintifis have by custom the right to cut 
down trees on the holdings of the tenants. 
lt has also been urged that the kabuliyais 
which the plaintiffs have filed cannot be 
relied on by the plaintiffs as being in con- 
travention of s, 178 (3) (b) of the Bengal 
Tenancy Act, 

_ With regard to the Record of Rights the 
Additional District Judge states that the 
plaintiffs challenged the entry as incorrect, 


the defendants must thereupon show that 


the Record of Rights is based on a sound 
basis, This statement is obviously errone- 
ous. Itis for the person who challenged an 
entry in the Record of Rights to show that it 
is Incorrect. ; 

The next thing that the learned Judge 
has done is to take into evidence a decision 
of the attesting officer which was arrived 
at before the final publication of the Record 
of Rights in order to consider the question 
whether the Record of Rights is erroneous or 
not. This also in our judgment is wrong. 
When the Record of Rights has once been 
finally published it cannot be attacked on 
the ground that certain procedure adopted 
‘by the Revenue Authorities in arriving at the 
final conclusion does not support the entry 
as finally published. If the party aggrieved 
by that entry takes objection under the 
provisions of s. 105 ors. 106 they might be 


considered by the Revenue Officer. But- 


when a Record of Rights ischallenged in a 
* Oivil Court the party challenging this re- 
cord must adduge in evidence, in order to 
rebut the presumption, matters other than 
what happened during the proceedings 
prior to the final publication before the 
Revenue Officer. It is well-known that the 
Settlement Authorities may come to certain 
conclusions -at one time of the proceeding 
which they may modify during the course 
of the preparation of the record. But the 
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record which is finally published is that 
with which the Civil Court ig concerned. 
The learned Judge does not refer to any 
other evidence on which he could hold that 
the presumption of the correctness of the 
Record of Rights has been rebutted. On the 
other hand, he has held that no presump- 
tion can be made under it, which is again 
wrong. 

The next point is with regard to the 
kabuliyais. These kabuliyats might be evi- 
dence as to the existence of the custom of 
the defendants’ appropriating the trees or 
of the landlords’ cutting down the trees if 
there had been any mention of such custom 
in these kabuliyats. Some of them, it is 
said, do not contain any reference to the 
custom as claimed by the plaintiffs. If 
there were such reference to any custom 
they might be admissible as evidence if 
they could otherwise be admissible under 
the law as to existence or non-existence of ‘ 
the custom pleaded. But if they simply 
contain a covenant by the tenant not to cut 
or appropriate trees, that covenant does not 
amount to evidence of any custom. The 
parties to the kabuliyat may be bound -by 
the terms of it, but it would not be of any 
effect as regards a third party. Here we 
may observe, with reference to the argu- 
ment based on s. 178 (3) (b) of the Bengal 
Tenancy Act, that the Additional District 
Judge does not seem to have been right 
with regard to his reading of s. 23 of the 
Bengal Tenancy Act. Section 178 (3) (b) 
provides that “nothing in any contract shall 
takeaway or limit the right of an occu- 
pancy raiyat to use laud as provided by 
s. 23.” The learned Additional District 
Judge holds that it does not refer to the 
question of cutting down trees. We are 
unable to accept his view. One of the uses 
of the landis to cut down trees and the 
last sentence of s, 23 provides that if there 
is a local custom to the contrary the raiyat 
shall not be entitled to cut down trees. 
Section 178 .(3) (b) refers to the use of the 
land. If an occupancy raiyat covenants 
that he will not be entitled to eut down 
trees, where there is no custom to the con- 
trary, that contract will not take away his 
Tight to cut down trees. It is..otherwise 
with regard to the right of appropriating . 
trees. If there isa custom that raiyaés can 
appropriate trees on their holdings, s. 173 
(3) (6) is no bar to the raiyats’ entering intoa 
covenant with the landlords that they would* 
not appropriate treescut down. That'is the 
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only effect which can be given to the kabuli- 
yats of the tenants. Our conclusion, there- 
fore, is that if any tenant has covenanted 
not to appropriate any trees he would be 
bound by that covenant even if there bea 
custom thatthe tenants on the locality are 
entitled to appropriate trees. 

The third point is as regards the rejec- 
tion of the judgments filed by the defend- 
ants. This cannot also be supported. If 
the judgments filed. by the plaintiffs be 
taken as evidence of the custom the judg- 
. ments filed by the defendants to disprove 
any such custom may also be accepted and 
the question must be decided upon the 
entire evidence. 

With regatd to the fourth point we do 
not find that any conclusion has been arriv- 
ed at by the Additional District Judge. 
The plaintiffs asked fora declaration that 
they had the right to cut down trees as will 
appear from the recital of the plaintiffs’ 
claimin the first paragraph of the judgment. 
This matter must also be enquired into. 
The declarations that were given to the 
plaintiffs were neither asked for by the 
plaintiffs nor by the defendants, Some of 
the declarations seemed to be so vague that 
. they would not ‘be workable, eg.,on mar- 
riage occasions the defendants would be 
entitled to cut down trees on payment of 
Rs. 1-4 for each tree. What sort of tree it 
is not mentioned, nor is if mentioned whe- 
ther they are entitled to cut down trees 
for timber or for fuel. It is unnecessary to 
criticize in detail the declarations made by 
the Additional District Judge. 

We, therefore, set aside his judgment 
and decree and send back the appeal for 
being re-heard on all the questions that 
have been stated in our judgment. 

Costs of this hearing will abide the final 
result. 


Z. K. Decree set aside. 


ALLAHABAD HIGH COURT. 
Sroono Orvin Appears Nos. 1025 ann 1062 
i oF 1924, 
. December 14, 1926. 
7 Present :—Mr. Justice Dalal 
ated Mr. Justice Pullan. 
SRI THAKURJI—PLAINTIFF-— 
* * ÅPPELLANT 
$ e “aY versus 
` Musam nat JAIKALI KUNWAR AND 
°  orqers—DsrenDANTs—Rmrsponnants. 
Bengal Viuvion and Diluvion Regulation (XI of 


SRI THAKURJI V. JAIKAL KUNWAR.: 


1825), s. 4 ~Gradual and sudden accretion, rules appli- 
cable to. 

Under the terms of the Bengal Alluvion and Dilu- 
vion Regulation, 1825, lind which gradually accedes to 
another estate heeomes annexed to it. Where. how- 
ever, a river by a sudden change of its course breaks 
through and intersects an estate without any gradual 
encroachment and adds it to another estate withoute 
destroying its identity, the land on being’ clearly re- 
cognized becomes the property of the original owner 
and the same rule applies where land is taken away 
by a river gradually but is restored suddenly, fp. 
19, col. 1.] “ at. 

Seeond appeal against the decree of the 
First Additional District Judge, Gorakb- 
pur, dated the 29th of February, 1924, 

Mr. Shiva Prasad Sinha, for the Ap- 
pellant. 


Mr. Sankar Saran, for the Respondents, 


3SUDGMENT.—These two appeals 
arise out of a dispute between the riparian 
owners of villages situated on opposite 
banks of the river Rapti. Appeal No. 1025 
ia between the owners of the village of 
Shergarh and those of the village of Domin- 
garh, and Appeal No. 1062 is between the 


owners of the village of Haraiya on the one. 


side and the owners of the villages of 
Domingarh and Bahrampur on the other. 
But no contest.now remains between the 
owners of the village of Haraiya and those 
of Babrampur because they compromised 
the matter in the lower Court. The find- 
ings of fact in this case arethat upto the 
year 1300 Fasli the plaintiffs-appellants 
were in possession of the disputed plots 
which then lay on the south-west side of 
the river. From the year 1300 to the year 
1323 Fasli the land came by gradual accre- 
tion into the possession of the owners of the 
village of Domingarh on the north-east 
side of the river. In the year 1324 Fasli 
bv asudden change of the channel of the 
river the land was restored to the south- 
western side, namely, its original position 
in the villages belonging to the plaintiffs- 
appellants. There is also a finding that 
no claim of adverse possession has been 
established on behalf of the respondents, 
and a further finding that the custom 
of Dhar Dhur is not proved to exist in 
connection with these villakes. On these 
findings the lower Courts have come to the 
conclusion that the land eame into the 
vossession of the defendantsrespondents 


by gradual accretion and so became their e 


property, and that they have not lost the 
land by the sudden changs of the river in 
1324 and they are, therefore, still thé owners. 
The lower Courts believe that their finding 
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‘is in accordance with s, 40f Regulation 
Xtof 18295, but on this point we are not 
prepared to agree with the decision. 
Under the terms of that’ Regulation land 
which gradually acesdes to another estate 
ecomes annexed toit. That is the gene- 
eral principle, An exception is made in 
` the case where a river by a sudden change 
of its course breaks through and intersects 
an estate without any gradual encroach- 
ment and joins with another estate without 
destroying its identity. It appears to us 
that the Courts below have read so far only 
and they have not considered what actually 
happens in the case ofa sudden accretion 
of this nature. .The rule goes on to say 
“Tn such cases the land on being clearly 
recognised shall remain the property, of 
its original owner.“ In the present case 
the original owners are, undoubtedly, the 
plaintifis-appellants. That is a finding of 
fact which cannot now beassailed. ‘There 
is nothing in the Regulation which lays 
down what is to happen in a cas: where 
land istaken away by the river gradually 
and restored suddenly. In our opinion the 
clause which we have quoted above will 
still apply in such a case and the land will 
go back to the original owner. We con- 
sider this is the legal as well as the equit- 
able -view to be taken in a case such as 
this. We, therefore, allow these appeals 
with costs but in the case of Appeal No. 


1062 the compromise will have effect. 
Z, E. Appeals allowed, 


pa 


MADRAS HIGH COURT. 
AppsaL SOT No.9169 of 1924. 
` September 8, 1926, 
Present:—Mr, Justice Ramesam and 
Mr. Justice Reilly. 
SWAMINATHA ODAYAR— 
DEFENDAN P— APPALLANT 
; versus 
* SUBBARAMA IYER AND ANoTaER— 
PLAINTIFFS — RESPONDENTS. 

Transfer of Propérty Act (IV of 1882), s. 55— 
Vendor and purchaser—Vendor's lien—Pro-note exe- 
cuted by purchaser in favour of third person— 
Novation—Vendor’s lien, whether extinguished— 
Limitation Ac: (IX of 1903), s. 19— Acknowledgment 
„e Admission in deposition—No dental of continuance 
of liability, effect of—Benamidar—Pro-note, suit on, 
by benamidar, whether maintainable, 

Where at the instance of a vendor, the purchaser 
executes a3 part consideration for the sale,a promis- 
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sory note in favour of a third person and a new con» 
tract is effected batween the purchaser and such - 
third person, a complete novation is effected by the 
substitution of the vendee's liability, in place of the 
vendor's liability to the third person and there is, 
therefure, a contract to the contrary within the mean- 
ing of s. 55, Transfer of Property Act. The vendor's 
lien for unprid purchase-money to the extent of the 
promissory note is thereby extinguished even if the 
payee under the pro-note is only a benamidar for the 
vendor, inasmuch as the latter is disabled from suing 
on the pro-note. ip 12, col. 2; p, 13, col. 1.] 

In order that a statement in a deposition may con- 
stitute an acknowledgment, of a liability so as to save 
limitation under s. 19 of the Limitation Act, it 
need not be express; it may be implied as a matter 
of inference from the facts and surrounding cirenm- 
stances of the case. |p. 13, col. 2.] 

Maniram Seth v. Seth Rupchand (12) and Kandasami 
Reddi v. Suppammal (10), relied on. 

Per Reilly, J-~An admission of liability in the 
past with no denial that the liability continues may 
imply an admission that the liability continues. Whe- 
ther there is such an implied admission is a matter 
of evidence, not of legal presumption. Before decid- 
ing the question whether there is such an implied ad- 
mission, the Court must examine the context of the 
admission of a liability in the past and the circum- 
stances in which it was made and consider whether 
the maker of the admission had any need or incentive 
in the circumstances to deny the continuance of the 
liability, if he would do so, and whether he had an 
opportunity of denying it. [p. 14, col. 2.] 

Per Ramesam, J.—A person whose name does not 
appear in a promissory note as payee cannot sue on 
it alleging that the payee was a benamidar for him- 
self. [p. 12, col. 1,} 

Reoti Lal v. Manna Kunwar (1), followed. 

Appeal against the decree of the Court of 
the Subordinate Judge, Kumbakonam, in 
O. S. No, 15 of 1922, 

Messrs. S. Varadachariar and Raja- 
gopala Iyengar, for the Appellant. 

Messrs. T. M. Krishnaswami Tyer and K. 


Narasimha Iyengar, for the Respondents. 


JUDGMENT. 

Ramesam, J.—The facts out of which 
this appeal arisesare in the main undisput- 
ed and may be shortly stated. The Ist 
plaintiff obtained some lands undera Will. 
On 16th August, 1917, he entered into an 
agreement to sell the said lands to the 
defendant for Rs. 15,250 andon that day 
obtained a cash advance of Rs. 1,250 towards 
theconsideration, On the 24th of August 
a further sum of Rs. 220 was paid towards the 
consifleration, On the Sth September, 1917, 
asale-deed was executed, a further sum’ of 
Rs. 1.780 being paid in cash. Thtre re- 
mained an amount of Rs. 12.000 dué towards 
the consideration. The sale deed pyovided 
that Ra. 6,000 was to be paid, before the 
Sub. Registrar and the other Rs. 6,000 was 
to be paid tothe Ist plaintiff's mother, 
Sitalakshmi Ammal who is the 2nd plaint- 
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if. Accordingly, on the same day the 
defendant éxecuted a promissory note for 
Rs. 6,000 in favour of;the 2nd plaintiff. 
Soon after the lst plaintiff refused to re- 
gister the sale-deed contending that it 
wasnominal. The defendant obtained com- 
pulsory registration of the sale-deed. But 
the Rs. 6,000 was not paid before the Sub- 
Registrar, The defendant then filed a suit O. 
S. No. 269 of 1919 in the Court ofthe District 
Munsif of Valangiman for possession of the 
lands sold. The lst plaintiff who was the 
only defendant in that suit contended that 
the sale-deed was a nominal transaction. 
The District Munsif dismissed thesuit. On 
appeal by the plaintiff therein (the present 
defendant) the Subordinate Judge of Kumba- 
konam decreed the suit. He also passed 
a decree for the payment of Rs. 6,000 which 
was originally intended to be paid before 
the Sub-Registrar, to the defendant therein 
(the present Ist plaintiff), This was on 
Yist January, 1921. There was a second 
appeal to the High Court which was dis- 
missedon the merits of that suit. One of 
the groundsin second appeal was that the 
learned Judge ought to have recorded a 
distinct finding in regard to the six thou- 
sand rupees promissory note and made pro- 
vision forits payment also. On this ground 
the learned Judges who disposed of the 
second appeal said :— f 
“ As regards the sum of Rs. 6,000 payable 
to the defendant's mother it is admitted a 
promissory note has been executed and 
that a suit is pending. There is no neces- 
sity to provide for payment to her in this 
suit especially as she is nota party.” 
Inthe interval between the disposal of 
the appeal bythe Subordinate Judge and 
the disposal of the second appeal the pre- 
sent suit was filed on llth February, 19242, to 
recover the sum due on the promissory note 
(Ex. B). It is alleged in the plaint that the 
2nd plaintiff was not a party to the con- 
tract, that the promissory note was executed 
by the defendant in the name of the 2ad 
plaintiff but really for the benefit of the lst 
plaintiff. Itisalso alleged that the pro- 
missory note was not delivered to the Ist 
plaintiff at the date ofthe execution, that 
the note.was kept with one Nataraja Pillai 
as an intermediary and that it was obtained 
from Nataraja Pillai long after the appeal 
judgment 0f the Subordinate Judge in the 
former sult. This, last allegation is denied 
eby the defendant. The Subordinate Judge 
said nothing on this point, He found that 
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the 2nd plaintiff- is a mere benamidarefor 
the lst plaintiff, that the suit was not bar- 
red and decreed‘the suit. He also found 
that the plaintiff is entitled to the vendor's 
lien for unpaid purchase-money and Zave a 
decree for sale. The defendant appeals, Jt 
may be observed at the outset -that the 
burden of proving that the promissory note 
was not delivered on the date of the exe- 
cution is on the plaintiffs. No attempt has 
been made to prove the allegation and I 
think it must be found that the promissory 
note was delivered to the Ist plaintif¥*on 
the date of the execution and that the story 
about its-being kept with Nataraja Pillai is 
a myth. 

One point argued by the appellant j 
that asa result ofthe former ja it 
must be taken as having been impliedly 
decided in it that the 2nd plaintiff was the 
person entitled to the beneficial interest in 
Ex. B. Ido not think so. Any question 
relating to thenote arose for the first time 
only after the Subordinate Judge found 
that the sale-deed was not nominal. 
do not know what happened before the 
Subordinate Judge atthe time of delivering 
the judgment in that suit, The High Court 
merely abstained from expressing any 
opinion on this matter for the reason that a 
separate suithad been filed and that the 
present 2nd plaintiff was not a party to that 
litigation. It cannot be said that any con- 
clusion is necessarily implied inthe course 
taken by the learned Judges. 

The next important point argued by the 
appellant is, that the 2nd plaintiff is the 
only person competent to sue on Ex. B 
and, therefore, the vendor's lien was extin- 
guished. On the other hand, it is contend- 
ed for the respondents that there is nothing 
to show that the 2nd plaintiff ever accepted 
the note and, therefore, the right to the 
balance of the purchase money remained 
with the Ist plaintiff and with it the vendor's 
lien. Itis admitted by the defendant in 
his former deposition now filedas Ex. E 
that the 2nd plaintiff was not present whene 
Ex. A was executed. Until, therefore, the 
2nd plaintiff accepts the wote, the note hag 
not become operative. Seeing that the 
defendant has performed what was required 
of him by the Ist plaintiff at éhe time of the 
transaction one would expect that, if t 
2nd plaintiff refused to accept the rote, the 

laintiff would have "communicated 
such a fact within a reasonable ‘time to the 
defendant and demanded thé balance of the 


We 
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‘purchase-money as on a-failure of consider- 
ation. It is doubtful whether in such a case 
the vendor’s lien was at first extinguished, 
and ifse, would revive, But it is unnecessary 
to express any opinion on that matter. No 
such notice was given by the Ist plaint- 
Jff and he behaved throughout as if he was 
content that the right in the note should 
remain in the 2nd plaintiff. It is really 
unnecessary to consider whether the lst 


plaintiff was the person beneficially interest-_ 


ed in the note. Probably, he was and is, 
though, at the same time, it must be re- 
marked that noformal evidence has been 
adduced by the plaintiffs on the matter as 
they ought to have done. But whoever 
the persons entitled to the beneficial 
interest may be, the only person that is 
entitled tosue on it is the 2nd: plaintiff, 
though it may be-that after the money was 
recovered she would have to pay it to the 
Ist plaintiff. It was held in Reoti Lal v. 
Manna Kunwar (1) that .a person whose 
name does not appear in the promissory 
note cannot sue on it alleging that the 
, payeé was a benamidar for himself. [See 
also Subramanya Tevan v. Arunachala 
Tevan (2).] Mr. T. M. Krishnaswami Iyer ap- 
pearing for the respondents contended that 
the note itself not having been delivered to 
the payeewho was not present at the time 
was avoid noie. Icannot agree with this 
contention. The Ist plaintiff purported 
to act as agent of the 2nd plaintiff in tak- 
ing the note and it was open to the 2nd 
plaintiff to ratify his act, though until it 
is so ratified the 2nd plaintiff does not 
step into the transaction. In the present 
case, the 2nd plaintiff is willing to have‘a 
decree in her favour if the Court finds 
that the ist plaintiff is not entitled to sue. 
This ratification is good enough. I must, 
therefore, hold that the 2nd plaintiff is the 
only person entitled to sue on Ex. B. The 
question that arises on this finding is, 
whether the vendor’s lien is lost. The 
following propositions are undisputed :— 
1. A mere direction by the vendor to the 
» vendee topay the whole ora part of the 
purchase-money to a third person does 
not gxtinguish the lien [vide Siva Subra- 
mania Aiyar v. Subramania Aiyar (3)]. 


(1) 65 Ind. Cas.%85; 44 A. 290; 20 A. L, J. 126; A. 


WR. 1922 All. 70. 
(2) 18 M. Ld. 186. 
(3) 87 Ind. Gas. 429; 39 M. 997; 31M. L. J. 530; 


asih Be WN. 306; 20M. L. T. 375; 4 L. W. 415 
(F. B.) . 
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2. If such direction is followed by mera 
payment of the third person but fiot by a 
fresh contract by the vendee with the third 
person so as to effect a complete novation, 
the lien is not lost [vide Thygaraja Mudaliar 
v. Seshappier (4),] | 

3. Where it was intended that the vendee 
should execute a mortgage-deed and 
extinguish thelien but the mortgage-deéd 
was not completed by registration and 
remained a simple bond, the lien is not 
extinguished [vide Ranganayaki Ammal v.. 
Parthasarathy Ayyangar (5).] . 

4 Where the vendor obtained a pro- 
missory note not from the vendee but from 
a third person at the instance of the vendee 
and the third person did not pay, even 
then, ifthe third person’s note or bond 
was only an additional security to the 
vendee’s liability and not in substitution of 
it, the lien is not lost [cf., Balagurumoorthy 
Chetty v. Nagulu Chetty (6)]. 

5. Where the vendor himself takes a 
promissory note or bond and where the 
right in it was assigned by him toathird | 
person or where his right was attached in. 


-execution of a decree and purchased bya 


third person [vide Sambasiva Iyer v, 
Venkatarama Iyer (7)] the vendor's right 
to the lien passes to the third person 
under s. 8 of the Transfer of Property Act 
and isavailable to the assignee or pur- 
chaser. 

But if in this last case the vendor took a 
negotiable instrument and the instrument 
is not assigned but endorsed under the Law 
Merchant, it is doubtful if s. € of:the 
Transfer of Property Act will apply and 
the endorsee will be entitled to the lien. 
It is unnecessary to express an opinion on 
that matter now. 

But where acomplete novation is effected 
and a new contract between the vendee 
anda third person was effected in substitu- 
tion of the vendee’s liability to the vendor 
this amounts to a contract to the 
contrary within the meaning of s. 55: 
of the Transfer of Property Act and the 
lien is extinguished. I am willing to 
concede that even in such a case if the 
document taken is not a negotiable ‘in- 
sirument butonly a bond and ifit is taken” 


(9) 54 Ind. Oas. 458; 10 L W.*51R; 27M. L, T, 94. 

(5) 54 Ind. Cas. 503: 10 L. W. 550, 

(6) 69 Ind. Cas. 473; 14 L. W. 191; 4L M. L. J. 2677 
(1921) M W. N. 602. 2 

(7) 95 Ind. Cas. 447; (1926) M. W N, 569; 51 M. L, J, è 
95; A. L R. 1926 Mad. 903, e 


. vendor but to any third person. 
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benami for the benefit of the vendor so 
that he may’ still sue on it the arrangement 
being known to the vendee and the vendor’s 
lien remains provided heis not prejudiced. 
But where the document taken is a 
negotiable promissory note so as to disable 
the vendor from suing even if he is the 
pexson beneficially interested in the money 
after its recovery the lien must be held to 
be lost as ostensibly the payee of the note 
is the only person entitled to sue. 
note might have been endorsed not tothe 
To say 
that the note in the hands of the payee 
has got the lien attached to it involves 
anomalous positions. Anyhow, there is 
nothing to showthat the vendee knew the 
benami nature ofthe note. I, therefore, hold 
thatthe 2nd plaintiffis not entitled to the 
vendor's lien in this case. 

As the suit was filed more than four 
years after the execution of Ex. A the ques- 
tion next arises whether the suit is barred 
by limitation. The plaintiffs rely upon the 


.defendant’s deposition Ex. E, as an acknow- 


ledgment to save limitation. The material 


passage in the deposition runs thus:— 


“Twas directed to pay Rs. 6,000 to defend- 
ant’s mother Sitalakshmi Ammal in Ex. B, 
I executed a pro-note inher favour on the 
date of Ex. B immediately after Ex. B 
was written and delivered the said pro-note 
to Subbarama Iyer. I owed Rs. 6,000 more 
under Ex. B 
* * * t . k 


Defendant did not tell me why he 
wanted me to pay Rs. 6,000 to his mother. 
I bave not received any notice from defend- 
ant’s mother about the pro-note I executed 
in her favour. I did not enquire if the 
pro-note I executed to defendant’s mother 
for Rs. 6,000 did or did not reach her. 
She was not present when I executed the 
note and delivered it to defendant.” 

The appellant contends that this does not 
amount to an acknowledgment. A case de- 
cided by Miller, J., and reported in: Ran- 
ganayakalu Aiya v. Subbayan (8) was 
relied on for the respondents’ contention 
that. this deposition amounts to an acknow- 
ledgment, This decision of Miller, J., has 
been adversely commented on in various 
later decisions.. In Subramania Iyer v. 
WENG Pillai (9) Napier, J., observed: — 


e (8) 2 Ind. Cs 522;5 M. L 
) 70 Jnd. Oas. ihe 41 z c n bia (1921) M, W. N, 
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deduction to be drawn.” 

In Kandasami Reddi v. Suppammal (10) 
Ayling, J., after quoting the last sentence 
ot Napier, J., referred to Andiappa Chetty v. 
Devarajulu ‘Naidvo (11)—“Hach case must 
be treated on its own merits,” and then 
said:— 

“From the language used and the cir- 
cumstances in which the acknowledgment 
is made, it must be decided whether it 
amounts to an implied acknowledgment of 
subsisting liability.” 

Earlier in the judgment he observed 
after citing the decision of the Privy 
Council in Maniram Seth v. Seth Rupchand 
(12): “I can see no ground whatever for 
holding that their Lordships were con- 
sidering anything but the circumstances 
of that case or intended to lay down any 
rule of legal inference.” 

Mr, Rajagopala lyengar in replying for 
the appellant contended that the acknow- 
ledgment in a deposition must be express- 
ed and notimplied. He relied on Venkata 


v. Parthasarathi (13). But the authorities. 


cited in this decision ia Venkata v. Par- 
thasarathi (13) in the language of Ayling., 
J., already cited and the decision in Mani- 
ram Seth v. Seth Rupchand (12) show that 
it need not be express and may be a matter 
of inference. lt can be implied from the 
facts and the surrounding circumstances 
and not implied as a matter of law as 
Miller, J., seemed to have thought. This 
is also the view of Schwabe, U. J., and 
Krishnan, J., in Oficial Assignee of Madras 
v. Subramania Aiyar (14). 


When we look at the circumstances of 
this case, we find that the defendant when 
he was examined as his first witness in 
the former suit was anxious toshow that 
the sale-deed was not nominal anu that 
some consideration was paid forit. If any 
payment was made towards the promisgory 
note, he would have stated it. If no pay- 
ment was made, his position in that case 


(10) 70 Ind, Cas, 576; 45 M. 443; 15 L. W. 325: 49 
M. L. J. 268; (1922) M, W. N. 168; 3.1 R. 1922 Nad. 
104; 32 M. L. T. 166. 

(11) 12 Ind. Cas. 378; 36 M. 68 10 3. L. T. 251; 
(1911) 2 M. W. N. 225; TN L. J. 1021. 

(12) 33 C. 1047; 4 C. L.J. 94; b Bome L. l. 301; 1 
C. W.N. 874; 1M. L.T. 199; ‘Sa Ld 525; 16 MM. i: 
J. 300; 2 N. L. R. 130; 33 1. A. 165 (P. O.). 

(13) 16 M. 220; 3 M. L. J. 35; 5 Ind. Dee (s. s) 860. 

(14) 77 Ind. Cas. 740; 46 M. Li. J. 1; 33 4L DA 
arn 19, W. 331; A. I R, 1924 Mad. 28663 (1924) M 
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_in a plaint is all that we have. 


ie 
. was one of willingness to pay the amount 
dje on the note and the amount to be 
paid before the Sub-Registrar. The whole 
tenor of the deposition was that while 
he was willing to perform his side of 


the contract the vendor would not allow 
‘him to do so and prevented him from 


“ making further payments by the altitude 


he took. ‘The deposition clearly implies 
that the note was real and subsisting and 
on account of fault of his, no further pay- 
ments were made ‘towards it, but that he 
is willing -to pay it ifthe other side was 
willing to receive it. I think there isan 
acknowledgment of subsisting lability in 
this case. This case is stronger than the 
decision of Schwabe, C.J., and Krishnan, J., 
above mentioned, wherean omission in a 
written statement to deny the allegation 
This case 
js similar to the decision in Maniram Seth 
v, Seth Rupchand (12) where also it was an 
inference from the circumstances, Mr. 
Rajagopala Iyengar relied on the case of 
Muthukumara Mudaliar v. Chockalinga 
Mudaliar (15). Neither.from the report 
nor from the printed papers it is clear why 
the former deposition was made and [ 
do not think that case helps us in deciding 
the present case. 

In the result, I hold that the suit is not 
barred by limitation. The decree of the 
lower Court will be vacated and a personal 
decree will. be passed for the amount sued 
for in favour of the. lst plaintiff, as the 
2nd plaintiff consents to such a decree, 

The order as to costs in the Court below 
will stand. Inappeal, each party will bear 
its own ccsts. 

Reilly, J.—So far as this suit is a suit 
on the promissory note, Ex. B, the learned 
Subordinate Judge has found that it is 
not time-barred because it is saved by an 
acknowledgment made by defendant in 
his deposition, Ex. E, in the previous 
suit, which contains a statement that he 
executed the note without any denial that 
the, liability under the note was then 
subsisting. The Subordinate Judge has 
relied on subbaramania Iyer v. Veerabadra 
Pillai (9). Onw of the reasons for the 
decfsion of the learned Judges in that case 
was a dictum of Miller, J., in Ranganaya- 
kulu Aiya v. Subbayan (8):— 

“An acknowledgment of liability existing 

“ab a pasb date without any allegation that 


aa 73 Ind. Cas, 952; 17 L. W, 674; A, L R. 1928 
Tad. pe: ‘4 
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the liabilily has since ceased, is presumed 
to be an acknowledgment of liability exist- 
ing when the staternent is made.” 

That, Miller, J., stated, as the effect of the 
decision of the Privy Council in Maniram 
Seth v, S:th Rupchand (1z). “With the 
greatest respect [do not think it can be 
doubted that Miller, J., read more into the 
decision in Mantram Seth's case (12) than 
can be found in it and stated his proposi- 
tion too widely. I entirely agree with 
Ayling, J.'s interpretation of Mantram Seth's 
case (12) in Kandasami Reddi v. Suppammal 
(10) which has been approved in Official: 
Assignee of Madras v. Subramania Aiyar 
(14), In some cases an admission of liabil- 
ity in the past with no denial that 
the liability continues may imply an ad- 
mission that the liability continues. Whe- 
ther there is such an implied admission is 
a matter of evidence, not of legal pre- 
sumption. Before deciding the question 
whether there is such an implied admis- 


.sion we must examine the context ofthe 


admission of a liability in the past and the 
circumstances in which it was made and 
consider whether the maker of that ad- 
mission had any need or incentive in the 
circumstances to deny the continuance of 
the liability, if he would do so, end whe- 
ther he had an opportunity of denying it. 
When the admission of a liability in the 
past is made in a deposition given in 
Court we must be particularly careful to 
consider whether the witness had an op- 
portunity of denying the continuance of 
the liability, remembering that a witness 
under examination is not always at liberty 
to say all that he may wish to say or all 
that he may think it necessary to say 
in order to protect his own interests but 
has to answer the questions put to him. 
With this warning in mind let us examine 
what defendant said in his deposition in 
the previous case. The important words 
appear to me to be 

“I was directed to pay Rs. 6,000 to de- 
fendant's mother, Sitalakshmi Ammal, in 
Ex. B (the sale-deed). I executed a pro- 
note in her favour on the date of* Ex. B 
immediately after Ex. B was written: and 
delivered the eaid pro note to Subbaranra 
Tyer.” . 

Now, in that suit the, present defendant 
was trying to show that the sale was a 
real transaction, which the prèsent plaimt- 
iff denied, Defendan was anxious to 
ghow that he had done his part in the 
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mattef and was explaining in his deposi- 
tion all that he had donein making part 
payments and in other ways. He had 
just mentioned that he had made three 
such payments. And he went onafter the 
part of his deposition now in question to 
explain why he did not pay the remain- 
ing Rs. 6,000 of the purchase-money, as 
intended, before the Sub-Registrar. In 
the circumstances it is clear that it was 
very much to his interest, when he men- 
tioned this promissory note, to mention 
also any payment which he had made 
“under it, And it must be noticed that 
the part of his deposition which I have 
quoted was made in examination-in- chief. 
Defendant’s Vakil, who had just elicited 
his evidence about part payments made, 
must have been fully aware that evi- 
dence that any payment had been made 
towards the discharge of the promissory 
note would strengthen his case, and it 
cannot be supposed that he would not 
have given defendant an opportunity 
of mentioning any such payment. In the 
circumstances I think it is clear that de- 
fendant’s statement that he executed the 
promissory note coupled with the failure 
to mention any payment towards the dis- 
charge of it was an implied admission 
that the liability uader the note was then 
subsisting. I agree, therefore, in finding 
that defendant made an acknowledgment 
within the meaning of s. 19 of the Limita- 
tion Act, which saves the suit on the note 
from being time barred. 

Curiously enough, Mr. Krishnaswami 
Iyer for the plaintiffs has been at pains to 
argue before us that the promissory note, 
Ex. B, though it is in part the basis of 
plaintiff's suit, is not valid because it was 
never delivered to plaintiff No. 2, the payee 
named init. In the plaint it is stated that 
Ex. B was not delivered to either plaintiff 
but was left with one Nataraja Pillai. In the 
defendant's written statement it is alleged 
that Ex. B was delivered to plaintiff No. 1 on 
behalf of the plaintiff No. 2, who is his 
mother. The only oral evidence on this ques- 
tion is that of defendant, whose deposition, 
ix. E, in the previous suit was admitted by 
edusen® In that deposition defendant states 
that he delivered the promissory note to 
plaintiff No, 1 immediately after the sale- 
deed was written, Plaintiff No, 1 did not 
gô into the witness box to deny this. 
Nataraja Pillai wag not examined, and it 
pppears that, though he had given evi- 
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derce in the previous suit, plaintiffs omit-' 
ted to apply, perhaps advisedly, that Wis 
deposition should.be admitted as evidence 
in this suit. On'the record as it stands 
the only reasonable finding is that the 
promissory note, Ex. B, was delivered by 
defendant to plaintiff No. 1 on the date, 
of its execution, which is the date of the 
sale-deed. The sale-deed, Ex. A, recites 
that plaintiff No. 1 had directed defend- 
ant to pay the Rs, 6,000 which is repre- 
sented by this promissory note to plaintiff 
No. 2, his mother. It is admitted that 
plaintiff No 2 was not present when ille 
sale-deed and the promissory note were 
executed. In the circumstances it may 
clearly be inferred that plaintiff No. 1, 
when he took delivery of the promissory 
note from defendants, represented himself 
as his mother’s agent in this matter. 
There is no evidence when plaintiff 
No. l handed the note over to plaint- 
iff No. 2; but it must be held to 
hava reached her eventually because 
she and plaintiff No. 1 jointly have pro- 
duced itin this suit. And the fact that 
she has sued on the note shows that she 
ratified plaintiff No. l's action in taking 
delivery of it as her agent. Whether plaint- 
iff No. 2? as payee of the note was only a 
bznamidar for plaintiff No. 1, as now re- 
presented by them, or not, the contention 
that the note is not valid because it was 
never Celivered to the payee fails. 

But in spite of the existence of the promis- 
sory note, Ex. B, plaintiff No. 1 contends 
that heis still entitled to enforce his charge 
under s 55 (4) (b) of the Transfer of Pro- 
perty Act for the part of the purchase- 
money for which Ex. B was executed, and 
the learned Subordinate Judge has found 
that he is so entitled. On this part 
of the case Mr. Krishnaswami Iyer for 
plaintiff, as I understand him, has argued 
alternatively (1)-that the promissory note, 
Ex. B, is invalidand, therefore, the statutory 
charge for unpaid purchase-money has never 
been affected by it, (2) that, even if Ex. B 
is valid, the statutory charge persists con- 
currently with the liability under Ex. B, 
and (3) that on plaintiffs gtving up their 
claim under Ex. B, as they are prepared to 
do, the charge, ifit was ever defeated or 
affected by Ex. B, revives anę can be en- 


forced. The first of these contentions has , 


been disposed of by the finding that Ex.B is 
valid, In regard to the second contention 
it is true that, when the vendor of immove- 


TE 


“able property takesa promissory note from 


tie vendee in his own favour for the whole 
or part of the purchasesmoney or when he 
directs the vendee to pay the whole or part 
of the purchase-money to a third party, the 
vendor doesnotthereby lose the charge for 
unpaid purchase-monéy given by s. 55 (4) (b) 
of the Transfer of Property Act. In neither 
of those dases, it will be seen, does the 
vendee puthimself under liability to any 
one but the vendor., But, when the vendee 
at the instance of the vendor executes a 
Rromissory note forthe purchase-money or 
part of itin favour of a third -party, the 
position is altered, The vendee in that 
case puts himself at the mercy of the third 
party, even if that party is only a benami- 
dar for the vendor. If in those circum- 


` stances the vendor's charge on the property 


for the amount of the promissory note 
remained, the vendee would be liable 
to be sued for the same purchase-money 
by two parties independently. In my 
opinion, there is no doubt that, if by agree- 
ment between the vendor and vendee the 
Nendee puts himself under an enforceable 
liability-to a third party for the whole or 
part of the purchase-money, then in respect 
of the whole purchase-money or the part of 
it, as the case may be, there is a “contract 
to the contrary” within the meaning of 
s, 55 ofthe Act andthe vendor’s statutory 
charge on the property isso far defeated. 
A contract between the vendor and vendee 
by which a third party obtains the right to 
‘exact by suit the purchase-money or part 
of it from the vendee is inconsistent with 
the vendor retaining a charge to enforce 
payment to him of the same purchase- 
money. The right to sue for the purchase- 
money cannot reside in one person and the 
right to enforce the security for its pay- 
ment in another, The position, in my 
opinion, is the same so far as the vendee is 
concerned, whether the third party is a 
benamidar for the vendor or not, unless it 
is shown that the vendee was aware that 
thé third party was only a benamidar for 
the vendor and knowingly dealt with the 
vendor under, the benamidar’s name, in 
wifich case there would be no“ contract to 
the contrary” within the meaning of s. 55 
of the Act. If the third party to whom the 
vendee putf himself under an enforceable 
liability for the purchase-money is a benami- 
dar for the vendor but the vendee is un- 
aware of.that, I do not see how the nature 
of the document which the vendee executed 
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in favour of the third party, whethet it be 
a bond or a promissory note, can affect the 
question whether the vendor's charge is 
extinguished. Though the vendor may sue 
the vendee on a bond of which he is the 
real obliges but which runs in favour ofa _ 
benamidar, the benamidar may sue on it in 
his own name without making the vendor 
a party and the vendee cannot resist hig 
suit. A contract between the vendor and 
the vendee by which the vendee makes 
himself liable to be sued for the purchase- 
money by a third party, whom he does not, 
know to be a mere benamidar for the 
vendor, or by the assignee of that third 
party is, in my opinion, essentially incon- 
sistent with the retention by the vendor of 
his charge to secure the payment of the pur- 
chase-money even when it may be open to 
the vendor to prove that the third party is a 
mere benamidar for him and to sue the 
vendee on his obligation to the third party. 
It is the nature of the contract: between the 
vendor and the vendee to which he must: 
look, and that is not affected by the exist- 
ence of an undisclosed benamidar. In 
this case itis not pleaded that defendant 
was aware that plaintiff No. 2 was a benami- 
dar for plaintiff. In regard to Mr. Krishna- 
swami Iyer’s third contention, when once 
there is a “ contract to the contrary ” within 
the meaning of the section and the vendor's 
charge is so defeated, I do not see how the 
statutory charge can be revived. There 
appears to be no provision in the Act which 
could have that effect. Nor, in my opinion, 
is the position altered if the vendor takes a 
promissory note executed by the vendee in 
favour of a third party for the purchase- 
money orpart of it but afterwards fails to 
hand it over to the payee; so far'as the 
vendee is concerned the “contract to the 
contrary’ has been made, and it cannot be 
rescinded by the vendor. This last point, 
though mentioned in the argument, does 
not really arise for decision in the present 
case as it has been found that the promis- 
sory note, Ex. B, was delivered to plaintiff 
No. 2, who sues on it, ‘ 

I agree, therefore, that plaintiff No. 1 has 
no charge on the property sold for the . 
Rs. 6,000 now in question but that plaintiff 
No. 2 is entitied to a personal decree against 
defendant for the amotnt due under the 
promissory note, Ex. B, ànd that, as she ig 
willing thatthe decree be madé in favour ` 
of plaintiff No. 1, it Should be so made. 
The Sabordinate Judge has made mly an, 
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ordinary mortgage-decree for sale in favour 
of plaintiff. That should be set aside and 
a personal decree made against defendant 
in favour of plaintiff No. 1, in its stead 
with costs in the lower Court. I agree that 
in this Court each party should bear his 
own costs, 

YN v. Decree modified, 
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LAHORE HIGH COURT. 
LETTERS PATENT APPEAL No. 54 of 1925. 
January 6, 1927. 

Present :—Sir Shadi Lal, Kr., Chief 
Justice, and Mr. Justice Broadway, 
MADAN MOHAN SINGH—APPELLANT 
Versus - 

DAULAT RAM AND OTHERS—RESPONDENTS. 

Hindu Law—Debts—Ancestral property, liability of, 
for debts of father. 

Ancestral property ís liable for the debts of a 
Hindu father unless it can be shown that they were 
contracted for immoralor illegal purposes. 


Letters Patent Appeal against the order 
of Mr. Justice LeRossignol, passed in Civil 
Miscellaneous Appeal No. 2983 of 1924, 
dated the 23rd January, 1925. ; 

Mr. Nawal Kishore, for the Appellant. 

JUDGMENT.—In execution of a 
decree against one Prem Chand the decree- 
holders, Daulat Ram and others, asked for 
the attachment and sale of a certain 
house. 

Madan Mohan Singh, the minor son of 
Prem Chand, instituted a suit praying for 
a declaration that the said house was a 
part of the ancestral property of the 
family and was not liable to be attached 
and sold in execution of the decree as the 
debt in respect of which it had been 
passed had not been contracted for any 
family purpose. 

As no charge of immorality was brought 
against Prem Chand, the learned Senior 
Subordinate Judge rejected the plaint. 
Against the order. rejecting the plaint 


Madan Mohan Singh has preferred an. 


appeal to this Oourt which is pending. 
He also, prayed for an order staying exe- 
cution of the decree. Mr. Justice’ LaRos- 
sighol having refused to stay execution, 
this appeal has been preferred under the 
Letters Patent. Admittedly the ancestral 
property is liable for tue debts of Prem 
Chand unless ittan be shown that they 
were contracted for immoral purposes. 
No charge of immorality has been made 
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against him as yetand I would? therefore, 

dismiss this appeal. ahs fy 
R. L. Appeal dismissed. 


LAHORE HIGH COURT. ` 
MisceLLanzous SWOOND C1yIL APPEAL | e 
. No. 2186 of 1926. ` h 
January 4, 1927, : 
Present:—Mr. Justice Dalip Singh. 
LACHHMAN DAS—Dzsrenpant 
—APPELLANT 
versus 
BAGHU RAM—P harntirr— 
; RESPONDENT. 

Court Fees Act (VII of 1870), Sch. FI, Art. 17 (vi) 
— Partition suit—Preliminary decree—Order directing 
that property should be sold—Appeal—Court-fee pay- 
able—Necessary parties, failure to implead, effect of. 

After a preliminary decree had been passed in a 
partition suit, the Court on the application of one of 
the co-sharers directed that the property being in- 
capable of partition should be sold. Against this 
order one of the co-sharers appealed but he did not 
make the co-sharers other than the one on whose ap- 
plication the order had been passed parties to the 
appeal: f o 

Held, (1) that the case fell within the purview sf Art, 
17 (vi) of Sch. II of the Court Fees Act and that tha 
memorandum of appeal required a Court-fee of Rs. 10; 


. <1. 
lp d o the other co-sharers were necessary parties 
to the appeal and that in their absence the appeal 
could not proceed. [ibid.] 

Miscellaneous second appeal from the 
order ofthe District Judge, Lyallpur, dated 
the 12th June, 1926, affirming that of the 
Subordinate Judge, Third Class, Chiniot, 
District Jhang, dated the 18th February, 
1926. 

Mr. Fakir Chand, for the Appellant. 

Mr. R.C. Soni, for the Respondent, 

JUDGMENT,.—This was a partition 
suit in which a preliminary decree was 
passed. Thereafter on the application of 
one of the co-sharers Baghu Ram who 
together with his three brothers owned 4 
share in the property the Court directed 
that the property which was 9 feet 5 inches 
long and 8 feet wide and consisted ‘of a 
house with a thara in front was not cap- 
able of being partitioned and hence should 
be sold. The appellant appealed to the 
District Judge and did not make the other 
co-sharers (brothers of Baghu Ram)” re- 
spondents in the appeal. The District 
Judge held that these persons were neces- 
sary parties and the appeal as presented 
was bad inlaw. He refused to,take action? 
under O. XLI, r. 20 holding: that the ap- 
pellant ought to have known that the rights 
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of, the other co-sharers were also affected 
and. should, therefore, have made them par- 
ties, He also held that. the size of the 
property showed that the trial Court was 
right in holding that the property was in- 
tapable of partition., The defendant-ap- 
*pellant has appealed to this Court. Two 
preliminary objections have been taken (1) 
that the Court-fee should have been Rs. 10 
as the case falls under Art. 17 (vi) of 
Sch. II of the Court Fees Act. Secondly, 
that even in this Court the appellant has 
not made the other co-sharers parties. In 
. reply Counsel for the appellant has asked 
for further time to put in Court-fees and 
has. further’stated that Baghu Ram is the 
only necessary party and that he could not 
make the others parties to this appeal 
when he (the appellant) had not made them 
parties in the lower Appellate Court. I do 
not consider that any further time should 
be allowed in this case for the appellant 
‘to makeup the proper Court-fees. The 
‘point is clear and there was really no ex- 
cuse<tor the appellant not paying the pro- 
T ‘Court-fee. ` There was also no real 
ground for the appellant not to have made 
the co-sharers parties in this appeal. They 
clearly were necessary parties.and the mere 
fact that they were not made parties in 
‘the first appeal would not justify the ap- 
.pellant in not making them parties in this 
‘appeal when the fact had directly been 
: brought to his notice. Moreover, I consider 
-that the Appellate Court was right in hold- 
ing that the other co-sharers should have 
been made parties and there was no justi- 
fication for the plaintiff not making them 
parties and I consider that the Court can- 
‘not be held to have wrongly exercised the 
‘Judicial discretion vested in it under O. 
“ALI, r. 20, and I, therefore, dismiss the 
-appeal with costs. . ; 
Z.K, Appeal: dismissed. 
7 ALLAHABAD HIGH COURT, 
" FINST APPEAL FROM ORDER No. 35 or 1926, 
> December 15, 1926. 
"Present :—Sir Cecil Henry Walsh, Kr., 
.  , Acting Chie? J ustice, and Mr. Justice 


Banerji. 
“RAM CHANDRA BANSAL AND ANOTHER 
we e —APPLICANTS : 
Pane 6 versus 
‘. LALMAN AND orners—Oppositty 
dope se . PaRtIES, 
“* Procedurt—Preliminary “decree, ex parte~Final 
‘Pecree—Notice, whether necessary, 
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Where a preliminary decree is passed in the dbsence 
of the opposite party, notice ought to he issued to him 
before the final decres is passed. 

First appeal from the order of the Sub- 
ordinate Judge, Jhansi, dated the 4th of 
January, 1926, 

Mr. S. C. Das, for the Appellants. é 

‘Mr. G, Agarwala, for the Respondents. 

JUDGMENT.—In our opinion this 
appeal must be allowed. Circumstances alter 
cases. Weare not attempting to lay down 
an invariable rule,that in every case where 
there is a preliminary decree, notice ought 
to be issued to the other side before the - 
final decree is passed. But in a case where 
the other side is absent and the preliminary 
decree is ex parte, we do lay down the rule. 
It appears that there is nothing in the 
Code especially dealing with the matter 
where, in a case like a‘ partnership ora 
similar matter, the liability to pay a sum of 
money depends on the decision of a pre- 
liminary point, for example, the existence . 
of the partnership, the issue to be decided 
in the preliminary decree is quite different 
from the issue to be decided in the final 
decree. If the preliminary decree is in 
favour of the claimant and accounts have 
to be adjusted, then itis quite clear that 
the matter takes an entirely different aspect 
and complexion, and that the person whom 
it is sought to make liable is just as entitled 
to notice of the judicial proceeding which 
isto settle the question of the- amount as 
he is in an ordinary suit. There is nothing 
in the rules enabling the Court to decide 
ex parte without further notice which is 
inconsistent with this rule, and on that 
ground we are bound to hold that thé Com- 
missioner had no jurisdiction at all to find 
the amount without having issued previous 
notice to the defendant. We must allow 
the appeal, set aside the final decree and 
direct the Court below to carry. out the 
order appertaining accounts according to 
law, after due notice to both parties. 

Z. K, Appeal allowed, 
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. “LAHORE HIGH COURT. 
Ssconp Crviu APPEAL No. 1717 or 1926. 
December 14, 1926. 
Present:—Mr. Justice Zafar Ali. 

PIR BAKHSH—Puatntirr— 
: APPELLANT | 
, Versus - 
CHANAN DIN—DErENDANT—RESPONDENT. 
Limitation Act (IX of 1908), Sch. I, Art. 116—Sale 
set aside—Suit to recover purchase-money—Limitation, 
commencement of—Appeal, dismissal of, effect of. 
“An original decree is not, suspended by presentation 
of an appeal against it nor is its operation interrupted 
where the decree on appeal is one of dismissal. 
“Where a sale is set aside andan appeal against the 
decree setting aside the sale is dismissed, limitation 
for a suit by the vendee to recover the purchase-money 
from the vendor begins to run from the date of the 
decree setting aside the sale and not from the date 
when the appeal against the decree is dismissed. 
-Martand Mahadev v. Dhondo Moreshwar (1) and 
Hukam Chand Boid v. Pirthichand Lal (2), followed. 


“Second appeal from the decree of the 
Additional District Judge, Lahore, dated 
the 8th March, 1926, affirming that of the 
' Subordinate Judge, Fourth Class, Lahore, 
dated the 12th November, 1925. 

- Mr.. Muhammad Amin, for the Appellant. 
"Mr Gurandttta Mal, for the Respondent. 
_JUDGMENT.—There is a preliminary 
objection to this second appeal, namely, 
that it is barred by time inasmuch as copy 
of the judgment of the lower Appellate 
Court was not filed within the prescribed 
period.. The appellant's explanation sup- 
ported by his affidavit and by a copy of 
an entry in the register of applications for 
copies is that he had obtained a copy of 
the judgment but (found on the day on 
which he presented his memorandum of 
appeal that it was lost. This explanation 
appears to be true and there can be no 
doubt that the loss of the copy was acci- 
dental. This was sufficient cause for nob 
filing a copy of the judgment within the 
prescribed period, and 1, therefore, extend 
. the time under s. 5 of the Indian Limita- 

tion Act. 

- On the merits also the question is whe- 
ther the plaintiffappellant’s suit was 
within time. The lower Appellate Court 
has ‘held that it was not. The facts are 
briefly as below. 

- The plaintif purchased a piece of land 
on the 18th January, 1917, and went into 
possession. A nephew ofthe vendor brought 
a suit for a declaration that the sale would 
be inoperative as against his reversionary 
rights after the death of the vendor. This 
Suit was dismissed by the trial Oourt, 
whose order was upheld by the Distriat 
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Judge, but on second appeal it was ge- 
creed by Mr. Justice Abdul Raoof on the 
17th June, 1919.. The vendee lodged .a 
Letters Patent Appeal from that decree, but 
it was dismissed. 

-. The present suit to recover the purchasé- 
money, ete., from the vendor was instituted’ 
oa the 7th August, 1925, 3. e., more than.six 
years after the date of the decree passed 
by Mr. Justice Abdul Raoof. The lower 
Appellate Oourt has held that the suit was 
governed by Art. 116 of the Indian Limi- 
tation Act, according to which the peried 
of limitation was six years, and that it 
was barred by time, because the limitation 
yan from the date of the decree of Mr. 
Justice Abdul Raoof and not from the date 
on which the Letters Patent Appeal was 
dismissed. This view appears to be correct. 
As pointed out in Martand Mahadev v, 
Dhondo Moreshwar (1), under Indian Law 
an original decree is not suspended by pre- 
sentation of an appeal nor is its operation 
interrupted, wherethe decree on appeal is 
one of dismissal. A similar question arose 
before their Lordships of the Judicial 
Committee in Hukam Chand Boid v. Pirthi- 
chand Lai (2) and the following may be 
cited from page 678* of the judgment of 
their Lordships “Theonly question is whe- 
ther time began torun......... from the 3rd 
August, 1906, the date of the appellate 
decree, Orase from the 24th August, 
1905, the date of the original decree...... te 
Both Courts have held that the failure of 
consideration was at the date of the first 
Court's decree. Their Lordships feel no 
doubt that as between these two decrees 
this is the correct view, for whatever may 
be the theory under other systems of law, 
under the Indian Law and procedure an 
original decree is not suspended by presen- 
tation ef an appeal nor is its operation 
interrupted where the decree on appeal is 
one of dismissal.” 

J, therefore, dismiss the appeal ‘with 
costs. . 

2. K, Appeal dismissed. 

(1) 6L Ind. Oas. 34; 45 B. 582; 23 Bom. L. R. 69, 

(2) 50 Ind. Oas. 444; 46 C. 670; Y A. L. J. 514; 38 M, 
L. J. 557; 23 O. W. N. 721; 21; Bom. L. R. 632; @919) 


M. W. N. 258; 300. L. J. 71; 26 M. L, T.131; 10 L. W. 
416; 46 I. A. 52 (P. O). 
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. MADRAS HIGH GOURT. 
A PEAL AGAIKST APPELLATE ORDER No, 45 
oF 1924.. 
September 21, t926. 
Fresent :—Mr, Justice Jackson. 
ALAPATI SYAMALADOSS AND OTHERS — 


.. . APPELLANTS 
, versus 
DORADLA SUBBAYYA AND OTHERS— 
RESPONDENTS. 


Civil Procedure Code (Act V of 1908); s. 48, O. VI, r. 
17—Hxecution application against certain properties— 
Subsequent application for execution against other pro- 
pemies-after period of limitation, whether maintainable 
—Amendment of petition—Limitation Act (IX of 
1908), s. 15—Agreement. not to execute degree, whether 
saves limitation. 

A decree-holder cannot file a complete applicatioy for 
execution against certain property before the expiry 
of the term of twelve years prescribed by s. 48, Oivil 
Procedure Oode, and then after the expiry of the 
period, apply for execution against other items of 
property treating that application as one for amend- 
ment of the previous application. fp. 20, col. 2.]- 

Varadiah v. Rajakumara Venkata Perumal (1), 
distinguished. 

Where exécution of a’ decree is not stayed by any 
order of Gourt, a mere agreement by the decree-holder 
to ‘desist from executing the decree would not attract 

~the provisions of s. 15, Limitation Act. |p. 21, col. 1.] 

It isa mistake to hold that a peculiar equity lies in 
overriding limitation. [p. 20, col. 2. 

‘Appeal against the order of the Court of 
the Subordinate Judge, Bapatla, dated the 
24th October, 1923,in A.S.No.62 of 1923, 
preferred against that of the Court of the 
District Munsif, Ongole, dated the Ist May, 
1923, in ©. M. P. No. 197 of 1923 in O. 5. 
No, 922 of 1907. 

Mr. Ch, Rayhava Rao, for the Appellants, 

Mr. N. Visvanatha Iyer, for the Respond- 
ents. 

JUDGMENT.—Appeal against the 
order of the Subordinate Judge of Bapatla 
in A, 8. No. 62 of 1923. The appellants 
aré defendants and judgment-debtors in 
O. 8. No, 922 of 1907, District Munsit'’s 
Court, Ongole. | 

‘The respondents filed E. P. No. 789 of 1920 
on 4th October, 1920, praying that certain 
property attached before judgment might 
be sold. Some doubt was expressed whe- 

’ ther there had been an attachment before 

judgment, and it seems that the District 
Munsif, suggestéd that other property of the 
defendants should be attached and sold 
Accordingly, respondents filed E. A. No, 163 
of 1923 on 20th March, 1923, praying that 
ethe property said to be under attachment 
might be &ttached, and also other property 
already scheduled in a compromise between 
the parties, _ . 


ALAPATI SYAMALADOSS V. DORADLA SUBBAYYA, 
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The District Munsif held E, A. No. 163 of 
1923 to be a petition to amend E, P. No. 189 
of 1920 ; otherwise, it would be time-barred 
under, 48, Civil Procedure Code. The judg- 
ment-debtors appealed,and the learned Sub- 
ordinate Judge has held that the application 
may be amended, following Varadiah v. 
Raja Kumara Venkata Perumal (1). This 
amounts to holding that if a decree-holdér 
files an execution application against cer- 
tain property before the expiry ofthe term 
of limitation, after the expiry he can pro- 
ceed against other property by treating 
each subsequent application as an amend- 
ment of the application already filed. 

It is not as though there were technical 
defects in the original application, which 
are allowed to be cured after time has run. 
A decree-holder cannot file a eomplete 
execution application before the expiry of 
twelve years, and then after the expiry of 
the period, apply for execution against 
other items of property, treating that ap- 
plication as one for amendment of the 
previous application. The settled rule of 
practice is that laiddown by Lord Hsher, 
M. R., in Weldon v. Neal (2) as pointed out 
in Kumara Venkata Perumal v. Velayuda 
Reddi (3). Varadiah v. Raja Kumara Ven- 
kata Perumal (1) which contravenes that 
rule must be regarded: as governed by the 
peculiar circumstances of that case, 

Sadasiva Aiyar, J., was one of the Judges 
in Kumara Venkata Perumal v. Velayuda 
Reddi (3) and only supported Varadiahv. 
Raja Kumara Venkata Perumal (1) on the 


. ground that he personally was not inclined to 


consider thedefendants right to raise techni- 
cal pleas. Vemuri Pichayya v. Ankineedu 
Bahadur Zemindar (4) concerns the 
amendment of a defective application, and 
does not apply to the facts of this case 
even if it be taken as overruling the Oal- 
cutta Full Bench decision in Asgar Ali v. 
Troilokya Nath Ghose (5) which seems to 
be in close conformity with the settled rule, 


It isa mistake to hold that a peculiar. 
equity lies in overriding limitation. A 
decree-holder does not obtain a ‘decree 
which but for the merely technical and 


(1) 21 Ind. Cas. 782; 26M. L. J. 83; old M. L. T, 
530; (1914) M. W. N. 157, í 
() (1887) 19 Q. B. D. 394; 5617. Q. B. 631; 35 W, 


R. S a 
(3) 24 Ind. Cas. 195; 27 M. L. J. 25 at p. 28. . 


(4) 76 Ind. Oas. 750; 45 M. 1, J.651; 18 L, W, 7393 
° 


33 M. L. T. 125; A.T. R. 1924 Mad. 367. 
(5) 17 C. 631; 8 Ind, Deo, (xs 960. B), e 
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possibly unjust provision of limitation, he 
would be at liberty to execute at any time 
he pleased. He obtains a decree which he 
must execute before the expiration of 
twelve years, and the law which limits the 
period is neither more nor less just than 
the law which authorizes the decree. A 
Judge takes a peculiar view of his office 
who thinks if incumbent on him, when 
administering a Statute, to pick out certain 
clauses which it is his duty to enforce, 
and certain clauses which it is his duty to 
evade, : . 

It was finally argued for respondents 
that in this case time had not actually run 
because the execution was stayed by in- 
junction. But, apparently, there was no 
actual injunction and only an agreement 
to desist, which would not attract the pro- 
visions of s 15, Limitation Act. 

The petition is allowed with costs through- 
out ;and the order of the lower Courts 
permitting amendment is cancelled. 

vV. N. V. Petition allowed, 


NAGPUR JUDICIAL COMMIS~- 
SIONER’S COURT. 

SECOND O1vin APPBAL No. 32 or 1926. 
December 3, 1926. 
Present:—Mr. Findlay, J. C. 
GANPAT AND OTHERS—PLAINTIFFS— 
APPELLANTS 
versus 
LAXMAN SAO—Dsrenpant— 

' RESPONDENT. - 

Easement—Prescripticn—Second appeal—Plea of 
grant or custom, whether can be allowed. 

it is impossible to admit in second appeal a plea 
raised for the first time which would involvea fresh 
enquiry into questions of fact. [p. 22, col. 2.] 

‘Where a plaintiff who sets up an easement on the 
ground of prescription fails to establish his case, he 
cannot be allowed in second appeal to set up a grant 
or custom. [ibid.] h ; i 

A person is entitled to enjoy his own land in the 
way he chooses to do, unless he interferes with his 
neighbours and causes them injury or inconvenience. 
jbid] ; l 

Apptal against the decree of the Addi- 
tional District Judge, Nagpur, dated the 
26th October, 1925; in Civil Appeal No. 54 of 
1925. . ° : 


"Messrs... R. Bobde and M. D. Khande- 
kar, for the Appellants. 
Mr..2, N. Padhey, for the Respondent. 


JUDGMENT,—The  plaintifis-appel- 


GANPAT 0, LAXMAN 840 n: 


NAN 


lants' suit has been dismissed in both the 


lower Courts for reasons which are clear 
from the two judgments in question, The 
plaintiffs claimed that they had a right to 
ingress of light and _ air and to emit smolfe 
through the window E shown in the plar 
attached to the plaint ; that they had also 
aright to pass on to the vacant land AB 
C Din order to sffect repairs to their wall 
AD; and, finally, that they had a right to 
project the eaves two feet to the south of A 
D. Both thelower Courts have held that 
the window has not been in existence for 
more than 15 years and that no preszriptive 
right of easement had, therefore, been 
acquired. 

It has been contended 
the plaintitis-appellants in this Court 
that the right in question might also 
have been acquired by grantor custom 
‘and that the lower Courts have failed to 
consider this aspect of the case. If there 
was to have been any question of the 
right of easement in question having been 
acquired by grant or custom, there should- 
have been specific pleading on the point 
and itis fairly obvious that the contention 
is now raised for the first time merely be- 
cause the findings of fact arrived ut by 
the lower Courts have bolted and barred 
the door against the right of easeinent 
having been acquired by lapse of time. 
It is obviously impossible to admit now a 
plea which would involve afresh enquiry 
into questions of fact as to whether the 
rights claimed by the plaintiffs were acquir- 
ed by grant or custom. The obvious 
principle to be followed in acase like the 
present is that the defendant is entitled to 
enjoy his own land inthe way he chooses 
to do unless he interferes with his neigh- 
bours or causes them injury or incon- 
venience. In the present instance the very 
minute room shown as H in the plan has 
already, besides the window in dispute, 
another window G opening on to the com- 
pound and the-door H. The inspection- | 
note recorded by the Subordinate Judge 
suggests that the closingof the window 
E will necessarily cause some curtailment 
of the light and air entering the room, but 
it is impossible, on the evidence on re- 
cord, to hold that any nuisance will be 
caused sufficient to justify interference® 
by this Court in the particular cirgum- 
stances of the present case: cf,e Paul v. 


William Robson (1). : 
(1) 12 Ind. Cas. 60; 39 G. 59. >. 


on behalf of 


4 


` b2 


e 
As regards the arrangement made for 
- draining of the roof-water from the 
defendant's house, the findings of the Sub- 
ordinate Judge show thatsuitable arrange- 
ments have been made. 
* .As regards the alleged right to enter 
on-the previously open space A B C D for 
repairs to the plaintiffs’ wall A D, the 
appellants’ case is even a weaker one, I 
fully concur in-thi8 connection with the 
decision of ‘Beaman and Heaton, JJ., in 
Himatlal Maganlal Shah v. Bhikabhat Am- 
ritlal Shah (2). Most obviously, on tke 
evidence in the present case, nò right to 
enter on the defendant's land for purposes 
of repairs has been made out and this 
aspect of the case has been correctly dealt 
with by the lower Appellate Court. There 
has been no proof worthy of the name that 
any entry on the defendant's land was ever 
exercised by the plaintifis as of right for 
purposes of repairs to their own property, 
and it would have required strong evi- 
dence, indeed, to make out aright of any 
such nature. 

The case has, undoubtedly, been decided 
correctly by the Courts below and the 
appeal is accordingly dismissed with costs. 

G. R. D. Appeal dismissed. 

(2) 45 Ind, Oas 422; 42 B. 529; 20 Bom. L. R, 403.. 





PRIVY COUNCIL. 
APPEALS FROM THE LAHORE Hieu Court. 
November 9, 1926, . : 
Present:—Lord Phillimore, Lord Sinha, 
Lord Blanesburgh, Lord Salvesen.’ 
FITZHOLMES—Dsrenpant—APPELLANT 
versus i 
Tan BANK or UPPERINDIA, LIITED 


IN LIQUIDATION— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), 0. XXXIV, 
rr 4, 6—Limitation Act (IX of 1908), Sch. I, Art. 181 
—Mortgage suit—Preliminary decree—Appeal—Final 
decree, application for—Limitation 

Where there has been an appeal from a preliminary 
mortgage-decree under O. XXXIV, r. 4, sub-r. (1) of 
the Civil Procedure Code and the Appellate Court has 
not extended the time for payment, the period of three 
yeays within which*under Art 181 of Sch. I to the 
Limitation Act, an application for a final decree under 
O. XXXIV, r. 5, sub-r. (2) must be made, runs from 
the date of the decree of the Appellate Court and not 
from the expiry of the time for payment fixed by the 
e preliminary decree. [p. 22, col. 2; p. 23, col. 1.] 

When am,appellant appeals to the High Court, 
unless there is some rule dismissing the appeal for 
want of time or an order is procured dismissing it, 
“his appeal stands tillit is heard and the final decree 
passed in the appeal by the High Court must be 
garried out, [B. 23, col, 19] 4 A 
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Consolidated appeals from the judgment 
of the Lahore High Court. 

Messrs, A. M. Dunne, K. C., and B. Dube, 
for the Appellant. 

Sir G, R. Lowndes, K. C., and Mr. W. 
Wallach, for the Respondents. 

JUDGMENT. X 

Lord Phillimore.—Their Lordships 
need not trouble Counsel for the respond- 
ents. 

The cases under appeal were two, one 
against husband and wife, and one against . 
wife only, in respect of mortgages to the . 
respondent Bank. Decrees fixing a figure 
to be paid and giving six months within 
which it should be paid were passed in 
both suits, on 21st August, 1919, in one, and 
on 17th December, 1919, in the other. The 


` mortgagors appealed and somehow or other 


the proceedings got so delayed that the 
judgment of the High Court in both of the 
suits was not passed till the 7th March, 
1923, when the High Court dismissed both 
appeals. On the 13th March, the Bank 
applied for a final decree. Objection was 
taken by the mortgagors that six months 
had not expired since the decree of the 
High Court, and that objection prevailed, 
Thereupon the Bank waited for six months 
and a little more and on the 10th October 
applied for a final decree forsale, and an | 
order was made on 20th October. There- 

upon the mortgagors appealed to the High 
Court, on the ground that, under Art 181 
of the Limitation Act, the decrees of the 
Court of first instance were dead. They 
passed by the decrees of the High Court 
and contended that there could now be no 
sale. The District Judge dismissed this 
application and the High Court agreed with 
him; but the mortgagors, not being content, 
have appealed to this Board. lt has now 
been definitely settled, in the case of 
Jowad Hussain v. Gendan Singh (1) that 
“Where there has been an appeal from a 
preliminary mortgage-decree under O 
XXXIV, r. 4, sub-r. (1) and the Appellate 
Court has not extended the time for pay- 
ment, the period of three years within 
which, under the Indian Limitation Act, 
1908, Sch. I, Art. 181, an application fora 
final decree under O. XXXIV, r. 5, sub-r. (2) 
must be made runs from the date,of the 


e 
(1) 98 Ind. Cas. 499; 53 I. A. 197; 24 A. L. J. 165; 
A. L R. 1926 P. O 93; (1926) M W. N. 591; 44 O. L. J. 
63; 3 O. W. N. 690; 2} L, W. 394; 7 P. L. T. 575; A 
O. W. N. 58; 51 M. L. J. 781; 28 Bom.L'R, 1395 
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` 
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deeree of the Appellate Court, not from 
the expiry of the time for payment fixed by 
the preliminary decree,” 
Therefore, in the first instance, it would 
seem quite simple that the mortgagors’ 
point was a bad one. Buta very ingenious 
suggestion was made with regard to the 
earlier of the two decrees. It was said that 
before the date of the High Court decision 
the three years and six months had passed 
and, therefore, that ‘decree was dead before 
the High Court gave its decision and could 
‘not be revived, so no order for sale could be 
made. The point does not seem to have 
been taken in the Courts below, but it is 
open to the appellants to raise it. The 
answer is first, that no attempt has been 
made to discharge the order of the High 
Court. It stands unappealed from. The 
answer is next, that the jurisdiction of the 
High Court is not touched by the Limitation 
Act, and when an appellant appeals to the 
High Court, unless there is some rule dis- 
missing the appeal for want of time or an 
order is proeured dismissing it, his appeal, 
stands till itis heard. Therefore the High 
Court had aright to determine the appeal, 
and when the judgment of the High Court 
is given, though in form it affirms the 
decree of the Judge of firat instance, it 
works outat a different figure, because the 
amount of interest is not at the same figure 
that judgment was passed for in the first 
instance. -Therefore the High Court having 
jurisdiction to pass its decrees, those decrees 
ware sought to bs enforced in plenty of 
time. The mortgagors were right in their 
objection that these decrees should not 
be enforced till six months had elapsed 
from the judgment of the High Court, and 


it. is sufficiently cynical that they should- 


now turn round and take a point which one 
is glad to think entirely fails. 

These appeals will be dismissed with costs 
and their Lordships will humbly advise 
His Majesty accordingly. 

Z. K. Appeal dismissed. 

Solicitors for the Appellant:—Mr. H. 5. 
L. Polak. 

Solicitors for the Respondents:—Messrs, 
T. L. Wilson & Co, 
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LAHORE HIGH COURT. $ 
MISCELLANEOUS Firsr Crvin APPEAL 
No. 1748 oF 1926. 
December 14, 1926. 


Present:—Mr. Justice Zafar Ali, . 
PARMA NAND—Decrez-HoLper — 
APPELLANT 

versus . 
Musammat RAJ DEVI—JUDGMENT-DEBTOR— 
RESPONDENT. 


Civil Procedure Code (Act V of 1998), s. 47, O. XLI 
r. d—Stay of execution—Appeal, whethet lies —Hxecu- 
tion of decree—Order disposing of objection, finality of. 

No appeal lies from an order staying execution of 
a decree, 


Where an order passed in the course of execution 
procsedings has become final it is binding upon tho 
parties in the subsequent stages of the execution. 


Miscellaneous first appeal from the order 
of the Senior Subordinate Judge, Rawal- 
pindi, datedthe 21st May, 1926. 

Dr. Nand Lal, for the Appellant. 

Mr. Shambhu Lal Puri, for the Respond- 
ent. i 


JUDGMÈNT.—This isa miscellanéous——__ 


appeal against an order in execution pro- 
ceedings relating to a money-decree. ‘In 
execution of. that decree a house was 
attached, but sale thereof was stayed by the 
executing Court (Senior Subordinate Judge 
of Rawalpindi) by order, dated 20th March, 
1922. In 1925 the decree holder applied 
for cancellation of that order, but the ap- 
plication was rejected on the 23rd April, 
1925, and the decree-holder's appeal to the 
High Oourt against that order was dis- 
missed on the 13th July, 1925. On the 18th 
July, 1925, the decree-holder made a fresh 
application for execution by attachment of 
certain moneys payable to the judgment. 
debtor by the Punjab National- Bank, 
Limited, Rawalpindi, and certain persons: 
named by him, and his money lying in the 
Bank was attached but on the 21st October, 
1925, it was released from attachment on 
the objection of the juigment-debtor on 
the ground that the execution had already 
been stayed by the order of the 20th March, ° 
1922. 

No appeal was preferred against ¢he 
order of the 2lst October, 1925, releasing 
the money from attachment. On the 2nd 
January, 1926, the decree-holder again ap- 
plied for attachment of that money but e 
the application was rejected aii the 21st 
May, 1925. It is against this last drder 
that the decree-holder appeals. It is clear: 
that; the order of the „21st Oetober, 1925, 


, an order staying execution. 


“BA 

@ % 
which was not appealed against became 
final and no fresh application for attach- 
ment of the money was competent. 

It may be observed that it has been 
held by the Bombay, Allahabad and Cal- 
cutta High Cotrts that no appeal lies from 
See Janardan 
Trimbak v. Martand Trimbak (1), .Husain 
Bhai v. Beltie Shah Gilani (2) and Rajendra 
Kishore Choudhury °v. Mothura Mohan 
Choudhury (8). 

1, therefore, dismiss the appeal. with 
costs. 
ZK, Appeal dismissed. 

(1) 59 Ind. Cas, 523; 45 B. 241; 22 Bom. L. R. 1212. 

(2) 83 Ind. Cas. 1035; 46 A. 733; 22 A. L. J. 706; A. 
T, R. 1924 All. 808; L. R. 5 A. 482 Civ. 
(3) 55 Ind. Cas, 228; 25 C. W. N. 555. 


MADRAS HIGH COURT. 
Civit Revision, Petitions Nos. 726 AND 
727 oF 1925. 

September 21, 1926. 
Present:—Mr. Justice Jackson. 

Vv. COHINNAMALU— PETITIONER IN BOTH 

versus | j 
In C. R. P. 726 oF 1925. | 
0, KUNHIKANNA MENON AND OTAERS 
PLAINTIFFS— RESPONDENTS. 

In O. R. P. 727 of 1925. 
KANDANKUMARATH RUGMONI 
AMMA—RESPONDENT. 

Execution of decree—Payment by judgment-debior 
of decree amount into Court—Effect upon other cre- 
ditors—Amount, whether liable to be attached by an- 
other decreesholder—Fraud on creditors, what con- 
stitutes. À 

Every payment on account of a debt is perfectly 
Jawful payment irrespective of its effect upon other 
creditors. : . 

Veerasokkaraju v. Papiah (1), followed. 

A payment bya judgment-debtor in satisfaction of 
the decree against him is a final discharge of his 
obligations thereunder and the Court is bound to 
enter satisfaction of the decree. Such money cannot be 
regarded as lying to the credit of the judgment-debtor 
so ag to be liable to attachment by another decree- 
holder, nor does!such payment constitute a fraud upon 
other decree-holders, even if there was nothing left 
for them to proceed against. 

Kasthuri Aiyengar v. Arunachelam Chettiar (2), 
followed. 


Petition. under s. 25 of Act IX of 1887, . 


praying the’High Court to revise the orders 
of the Odurt of the Subordinate Judge of 
South Malabar at Palghat dated the 22nd 
August, 1925) in E. P. "No. 637 of 1925 in 8. 0, 
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S. No. 694 of 1924 in M. P. No. £673 of 1928 
in S. ©, S. No. 132 of 1924 respectively. 

Mr. T. S. Anantaraman, for the Peti- 
tioners. 

Mr. C. Unikanda Menon, for the Respond- 
ents. 

JUDGMENT.—Petitioner seeks to re. 
vise the order of the Subordinate Judge of 
Palghat in E. P. No, 637 of 1925. 

Two decrees were outstanding against 
petitioner, one in S.C. S. No. 132 of 1924 
against her personally and against the 
assets of her mother; and one in 8. O. 5, 
No. 694 of 1924 against the assets only, 
She sold a house which apparently was her 
mother’s own asset, and discharged the 
decree in S. O. S. No. 132 of 1924. The 
Subordinate Judge finds that this was a 
fraud against the decree-holder inS. O. 8. 
No. 694 of 1924 because there is nothing 
left for him to proceed against. Hence the 
petition to revise. The learned Subordinate 
Judge cites no authority for holding that 
such payment isa fraud. His attention was 
drawn to Veerasokkaraju v. Papiah (1) and 
he should have observed the general ap- 
plicability of the dictum, every payment on 
account of a debt is perfectly lawful pay- 
ment irrespective of its effect upon the 
other creditors. The contrary view would 
amount to ruling that every holder ofa 
decree against assets has ipso. facto a charge 
upon those assets; and the Vakil for the 
counter-petitioner has shown a correct ap- 
preciation of the implications of the case 
by arguing it on the footing of subrogation. 
But at the time of the payment the peti- 
tioner was unfettered mistress of her own 
property, and could deal with it as best 
advised. 

Nor can counter-petitioners claim to 
attach the money paid in satisfaction of 
the decree as being assets held by a Court. 
It is not as though an attaching decree- 
holder had cold up the mother’s house, and 
brought the proceeds into Court awaiting 
orders. The judgment-debtor herself paid 
in the money in satisfaction of the-decree, 
which was a final discharge of her obliga- 
tion, and no money can be said tp have 
been lying to her credit so as io be liable 
to the counter-petitioner’s attachment: 
cf., Kasthuri Aiyangar , v. Arunachelam 
Chettiar (2). g 


The petition C. R. P, No. 726 of 1925 is 
e 


(1) 26 M. 792. 
(2) 34 Ind, Cas, 350; (1916) I M°W. N. 195, 


[109 I. ©. 1927] 


ollowed with costs throughout; and the 
rder of the lower Court is cancelled. 
Satisfaction in the decree in 8. C. S. 
No, 132 of 1924 should accordingly be en- 
tered. 
©. R. P. No. 727 of 1925 is allowed with 
costs. ` 


V. N. V, Petitions allowed. - 


ee 


ALLAHABAD HIGH COURT. 
Srconp Civin APPEAL No. 586 or 1924, 
December 9, 1926. 
Present:—Mr. Justice Kendall. 

RAGHUNATH TEWARI AND oraers— 

Ss PLAINTIFFs—A PPELLANTS 
- Versus 

SITA RAM SINGH AND OTHERS— 
... DERENDANTS — RESPONDENTS. 
_ Registration Act (XVI of 1908), s. 28—Place of re~ 
gistration—Fictitious item of property included in deed 
in order to give jurisdiction to particular Sub-Regis- 
trar, effect of —Fraud. 

The inclusion in a deed of conveyance of an item of 
property which does not exist purely for the purpose 
of making the deed available for registration in a 
particular place, amounts to a fraud upon the Regis- 
tration Law and the registration of the deed at such 
place cannot be held to be valid. [p. 26, col. 2.] 


Second appeal against thedecree of the 
District Judge, Azamgarh, dated the 10th 
of January, 1924. 

Mr. Haribans Sahai, for the Appellants. 

Mr. N. Upadhya, for theRespondents. 

JUDGMENT.—This isa second appeal 
from the judgment of the learned District 
Judge of Azamgarh, upholding the decision 
of the first Court by which the plaintiffs- 
appellants’ suit for possession of certain 
zeminda?t property in Azamgarh District 
and of two mango trees in Fyzabad District 
was dismissed. Some difficulty has arisen 
in this Court owing to the lower Appellate 
Court having imported into the proceedings 
certain findings which are not based on the 
pleadings of either party. The plaintiffs- 
appellants based their suit on a sale-deed 
by which Jaikaran Singh, one of the de- 
fendants, purported to transfer the property 
described above to Sarju Tewari, son of 
Baijnath Tewari. This sale-deed was exe- 
cuted in 1915. In January, 1917, the same 
defendant, Jaikarah Singh, gifted the same 
property to defendants Nos. 2 and 3, and 
gave them’ possessign. Sarju, the nominal 
wendee under the sale-deed of 1915, sued 
the donor and the donee for possession in 
1918, The suits which ultimately went up 
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in appeal to the High Court, was dismisg- 


ed on the ground." that the registration of 
the sale-deed was invalid. It may be ex- 
plained here that the registration took 
place in Fyzabad District, and it was found, 
in that litigation that there were no man go 
trees belonging to the vendor, as described 
in the sale-deed, and that no part of the 
property transferred was situated in the 
District of Fyzabad. ° 

In the present suit the first’ Court con- 
sidered that the question of the validity of 
the registration was res judicata on the 


- ground that the present plaintiffs-appellants 


actually fought out the previous suit in the 
name of Sarju Tewari; butin this the 
lower Appellate Court has disagreed. The 
facts of the transaction are by no means 
free from doubt, The plaintiffs-appellants’ 
case was that the whole joint family intend- 
ed to. purchase the property, and it wag 
actually purchased with joint family funds 
but that Baijnath Tewari, father of-Sarju 
Tewari, who was entrusted with 
tion of the deed, dishonestly had it execut- 
ed in the name of Sarju alone; and that 
the plaintiffs-appellants were entirely ignor- 
ant of the litigation in which Sarju 
attempted to obtain possession in 1918 
The learned Judge has found that the sale 
was in reality not in favour of Sarju at all 
or in favour of the joint family, or paid for 
from the joint family funds; but that it 
was a collusive transaction in favour of one 
Sadanand Shukul, maternal uncle of Sarju 
As I have said above, this is not the case 
of either party, nor is it supported by the 
evidence on the record. Before he wander- 
ed on to this side tract, the learned Judge 
was in a fair way to agree with the finding 
of the Court of first instance that the 
plaintiffs-appellants were cognizant of the 
proceedings in which Sarju sued to recover 
possession of the property. He remarks, 


- “The learned Subordinate Judge has not 


believed plaintiffs’ case that they had’ no 
knowledge of the former litigation, and I 
am also not inclined to believe them. If 
they are really members ofa joint famely 
as they allege and as has been found by 
the lower Court, plaintiffs must have known 
of Sarju’s case fought up to the High Court 
in respect of the joint family roperty.” 
However, the Judge then proceeds to make 
out what appears to be a hypothetical tase 
namely, that the property was Purchased 
not by the joint family but by Sadanand 
Shukul, This hypothetical ease is fatal to 


the execus__ 
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thé plaintiffs-appellants' appeal, because on 


the Judge's findingsthe plaintiffs-appellants: 


have no share in the property purchased. 
If, however, the case set up by the District 
Judge be discarded, as the appellants argue 
that it should be discarded, we are left 
with the finding of the first Court that the 
propétty was purchased with the joint 
family funds and that the plaintifis-appel- 
lants were fully aware of, and were, in fact 
conducting .the' proceedings in Sarju’s 
. name, by which Sarju’s possession was 
sought to be established at the expense of 
the donee. In these circumstances, it is 
difficult tosee how the Judge could have 
‘avoided following the first Court in finding 
that the question of the validity of the 
registration was res judicata. The Judge's 
‘finding to the contrary is coloured by the 
hypothetical case that -he has himself set 
up. My own opinion is that the matter is 
res judicata for the reasons given by the 
trial Court., L am clear, however, that in 
any, case the registration must be held on 
the merits to beinvalid. The lower Appel- 
late Court has found that a fraud was 
practised on the Registration Department ; 
but, as in reaching this finding also that 
Court has been influenced by the hypothe- 
tical case of Sadanand, it is necessary to 
look into the matterin some detail. The 
sale deed purports to transfer landed pro- 
perty in Azamgarh District and two mango 
trees in Fyzabad District. Unders. 28 of 
the Indian Registration Act, the deed could 
be presented for registration in the Office 
of a Sub-Registrar ‘within whose sub- 
District the whole or some portion of the 
property to which such document relates is 
situate.’ The two mango trees which, 
according to the recital in the.deed, were 
the property of Jaikaran Singh, did not 
exist in Fyzabad District. An attempt has 
been made to show on behalf of the appel- 
lants that the mere fact that the document 


contains a reference to such trees is suffi- 


cient to justify the registration in Fyzabad 
District. It is argued that whether the 
vendor actually owned the trees or not, the 
reBistration would be valid, provided that 
there was nofraud or collusion. Reference 
was made to the following decisions :— 
Harendra’ Lal Roy Choudhury v. Hari 


Dasi Deki (1), Pahladi Lal v. Laraiti (2)- 


(1) 23 Ind., Cas. 637; 41 O. 972, 27 M. L. J. 80; 


(1914) M. W. N. 462; 16 M. L. T. 6; 18 C. W. N. 817; 


jy G L. Z491: 16 Bom. L. R. 400; 12 A. L. J. 774; 1. 


L. W. 1050; 41 T. A. 110 (P. O.). 
_ (2) 48 Ind. as. 200; 16 A. L, J. 871; 41 A, 22, 
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and Ram Dai v. Ram Chantrabgli Debi (3), 
In none of these cases, however, was there 
any real difficulty in identifying the pro- 
perty concerned, nor does there seem to hava 
been any suspicion that a fictitious entry 
was made in order to enable the registra- 
tion to be carried out in one District rather 
than in another. In the present case, there 
are many suspicious elements, In the first 
place, it is difficult to conceive why the 
vendor should wish to transfer these two 
solitary trees in Fyzabad District in con- 
junction with the body of property in Azam- - 
garh. The fact that possession was not 
given to the vendee aggravates the sus- 
picion. We next find that the two trees 
referred to in the sale-deed do not exist. 
The Courts below have certainly found 
that the plaintiffs-appellants are entitled to 
a share in one treein plot No. 995, This 
is not the plot given in the sale-deed, and 
it needs special pleading to show that the 
two trees referred to in the sale-deed may 
possibly be partially identified with the 
share of the vendee in the tree on plot 
No. 945. In Narasimha Rao v. Papanna 
(4) it has been held by a Bench that the 
inclusion of an item of property belonging 
to the vendor in a sale-deed without any 
intention of passing any title in it and 
purely for the purpose of making the deed 
available for registration in a particular 
place isa fraud upon the Registration Law, 
and as such the sale-deed must be deemed 
not to have been properly registered. With- 
out, therefore, going as far as the lower 
Appellate Court in its findings of fact, I 
am prepared to agree with it that the recital 
in the deed of the two mango trees and 
the registration of itin Fyzabad District 
amounted to a fraud on the Registration 
Department, and that the deed is, therefore, 
invalid. 

The result is that the appeal fails, and is 
dismissed with costs, including fees in this 
Court on the higher scale. ; 

Z. K. Appeal dismissed. 

(3) 52 Ind. Cas. 446; 4 P. L. J. 433 


(4) 56 Ind. Oas. 519; 42 M. 436; 11 L. W. 394; 38 M, 
L. J. 327; 27 M. L. T. 239. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Sgconp Civ Avpuat No. 469 or 1925. 

_ November 11, 1926. 
Present:—Mr. Hallifax, A.J. O. 
DEVAJI—DEFENDANT --APPELLANT 
versus 
GOVIND ano oraERS—PLAINTIFFS 
—RESPONDENTS. 

O. P. Tenancy Act (I of 1920), ss. 13, 89—Occupancy 
holding—Transfer in favour of Lambardar anda co- 
gharer—Surrender—-Consent of other co-sharers—Ac- 
. ceptance of debit of amount on account of holding-— 
Partition—Transfer, whether can be set aside and by 
whom—Suit for setting aside transfer, proper frame 
of—Transfer in favour of co-sharer—Ejectment-— 
Remedy of proprietary body—Application,under s. 13— 
Contribution—Transferee, whether entitled to share— 
Remedy, nature of—-Discretion of Court. 

A transfer by sale of an occupancy holding under 
a registered document to the’ Lambardar is a surrender 
to him as the landlord even though another co-sharer 
has been included in the sale-deed as a co-vendee 
with the Lambardar. [p. 27, col. 2.] 

Tf the holding transferred continues fo be in the 
possession of the Lambarda and the co-sharer as their 
separate khudkasht land or their occupancy holding 
with the consent of the other co-sharers, it must be 
deemed that the whole proprietary body has agreed to 
the transfer through their agent the Lambardar and 
the agreement is not any-the-less binding by the mere 
fact of the Lambardar being one of the transferees. 
{p. 28, col. 1.] 

The agreement must be deemed to have been ratifi- 
ed by the other co-sharers who are not the transferees 
by acceptance at the end of each of the years the 
latter continue in occupation of the land, of some 
debit against each of the transferees, in respect of the 
land, in the village accounts, as also by doing nothing 
in the matter ofclaiming possession against them for 
a length of time. [ibid.] 


No member of the proprietary body can set aside 
this agreement except on the ground of fraud or 
under s. 215 or s, 216 of the Contract Act or s. 90 of the 
Trusts Act, on the ground that the land has been 
allotted by the Lambardar to himself. In either of 
the cases the whole proprietary body will have to 
riba oe of course, the transferee or transferees, 
ibid. 

If the transfer is in favour of a co-sharer who is 
nota Lambardar, it is not in favour of the entire 
proprietary body. The, transferee has purchased it 
for his own benefit and must be considered an out- 
sider for the purposes of ejectment as well as the 
transfer: he is simply the transferee of an 
occupancy holding and can be ejected only on appli- 
sation toa Revenue Officer under s. 13 of the C. P. 
Tenancy Act by the whole proprietary body. {p. 28, 
cols. 1.& 2.) 


. ‘The co-sharer-transferee though entitled bo go into 
possession, as a co-sharer with others after his eject- 
ment as a result of the application under s.13 of the 
Act by the whole salt body is not entitled to 
a contribution fram the body of ashare in the cost of 
acqtisition. [p. 28, col. 2] 

The relief as to contribution is at the best an equit- 
ate relief the grant of which is purely discretionary 
with the Gourt. The discretion cannot be exercised 
jn favour of a co-shager who was not a transferee, if 
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the claim for contribution is made after a considerable 
delay of four years. [2bid.] 

Appeal against ‘the decree of the District 
Judge, Wardha, dated the 25th July, 1925, 
in Civil Appeal No. 31 of 1925. . 

Mr. K. K. Gandhe, for the Appellant. | « 

Mr, M. R. Bobde, for the Respondents. 


JUDGMENT.—The land in dispute, 
which wasan occupancy holding till the 
beginning of the year 1919, is situated in 
the village of Talni. The plaintiffs, Govinda 
Teli and his two brothers, own a four- 
anna share in the village, but live at 
Vichora eleven or twelve miles away. The 
lst defendant is their uncle Devaji Teli, 
who owns a four-anna share in Talni and 
lives there and isthe Lambardar of the 
village. The remaining eight-anna share 
belongs to Tatyaji Kunbi who also lives at 
Talni; he was the 2nd defendant in the 
suit and a respondent in the lower Appel- 
late Court, but he remained absent through- 
out and has now dropped out of the case. 
His connection with the matters in dis- 
pute is not without importance but has” 
been left out of sight. 

On the 15th of April, 1919, Devaji and 
Tatyaji jointly bought up the cccupancy 
holding for Rs. 1,100. The deed executed 
in their favour was registered, and it ċcn- 
tains the untrue statement that the sum 
paid was Rs. 2,000. The land was divided 
between the two defendants and each 
cultivated a half of it during the next 
three agricultural years, in each of which 
it wes recorded as their separately held 
khudkasht, The plaintiffs were aware of 
the transfer within two months after it 
took place, but did nothing for three 
years. On the 2nd of August, 1922, they 
filed the plaint in the present suit, claim- 
ing possession ofa joint quarter share in 
the land. It was found that the Court in 
which they filed the plaint had no jurisdic- 
tion in the suit, and the plaing was ‘re- 
turned to them on the 21st of April, 1923, 
for proper presentation. They then waited 
nearly another year and presented the same 
plaint on the 22nd of Februasy, 1924, in the 


-Court which eventually tried the suit, 


Piobably the correct view of the transfer 
is that registration of the document makes 
it a surrender to the Lambardar, that is, to 
the whole proprietary body, amd not a 
sale to the two co-shar.rs Deévaji and 
Tatyaji, in spite of the inclusior of the 
latter as a transferee. But, even if the 
transfer is really asale to twô co-sharers 


8 À 
out of more, the position arising out of 
subsequent events is the same. After the 
transfer the whole proprietary body, in- 
eluding the plaintiffs, agreed that Devaji 
and Tatyaji should each cultivate a half of 
the land, eifher as his separately held 
khudkasht or as his occupancy holding. 
This agreement was made through their 
agent the Lambardar, who happened to be 
a member of the ‘other party to it also, 
but that fact alone does not make it any- 
the-less binding. 

Under these circumstances itis impos- 
sible that any member of the ‘proprietary 
body can set aside its own agreement, ex- 
cept on the ground of fraud, But the 
plaintiffs here have ratified the action of 
their agent, not only by doing nothing 
for three years, but also by accepting at the 
end of each of those years, as they presum- 
ably did, the debit of some payment 
against each of the defendants in respect 
of this land in the village accounts. 

There is a further circumstance in this 
ease that debars the plaintiffs from ques- 
tioning the action of their agent. In the 
pleadings it was stated by Devaji that in 
@ partition between him and them some 
years ago it was agreed that thereafter he 
was to take possession of al) surrendered 
lands in Talni and they were to do the 
sameat Vichora. This allegation was never 
denied or even mentioned by the plaintiffs, 
and was, therefore, admitted by them to be 
true. 

With more than the respect merely due 
to the opinion of a Judge of this Court, I 
have always found difficulty in accepting 
the views expressed by Stanyon, A. J.O., in 
Ramdayal v. Gulabia Bat (|) as correct. 
Tf an occupancy holding transferred to 
‘one of several co sharers in the village is 
‘regarded as khudkasht, then it is admit- 
tedly transferred to the whole proprietary 
body, In that caseif the separate holding 


ofit as khudkasht has the consent of the. 


Lambardar, that is of the whole body of 
co-sharers, no member of that body can- 
set aside that agreement except on the 
ground of fraud, or under s. 215 ors. 216 
of the Contract Act or s. 90 of the Trusts 
Act if the Lambardar has allotted the land 
to himself. In either case the whole pro- 
prietary* body would have to sue, except, of 
course, the defendant. 

But 2cc-sharer who buys an occupancy 
holding ‘does it for his own benefit, and 


Q) EN, L. R, 120, 
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he must surely be considered an outsider 
for the purposes of ejectment as well as in 
the transfer; he is simply the transferee 
of an occupancy holding, and can be eject- 
ed only on application to a Revenue 
Officer under s. 13 of the Tenancy Act, 1920, 
by the whole proprietary body; after eject- 
ment he would, of course, go into possession 
as a co-sharer with the others, but he 
would be entitled to no contribution from 
them of a share in the cost of acquisition. 

The question of the correctness of the 
views expressed in Ramdayal v. Gulabia ` 
Bai (1) is of very great importance. The 
statement of them is to great extent obiter 
dicta as the suit was found to be barred 
by time. They are also based almost en- 
tirely on principles, of equity, to which we 
can have recourse only in the absence of 
statutory provision, of which there seems 
to be enough to govern both that casa 
and this. I am, therefore, ‘entitled to de- 
cline to accept them without referring 
the matter toa Bench. From that, how- 
ever, I refrain out of my respect for the 
learned Judge who stated them, and be- 
cause the decision in this case will be 
the same even if they are accepted, so that 
the opinion of the Bench would also be an 
obiter dictum. 

Stanyon, A.J. O., laid it down that such 
aclaim as this “is a claim in equity, 
within the discretion of the Court to grant 
or refuse, and must be advanced without 
unreasonable delay after acquisition of the 
holding.” The acceptance of the situation 
for three years, and for another year later, 
by the plaintiffs would clearly be enough 
of itself to make it inequitable to give 
them the relief they seek. But further 
their agreement with Devaji that he should 
take possession of all surrendered land in 
Talni bars their claim in law as well. 

The decree of the lower Appellate Court 
will accordingly be set aside and in its 
place a decree will issue dismissing the 
suit. The plaintiffs-respondents will pay 
the whole of the costs of both parties in all 
three Courts. 

6. R. D. Decree set aside, 
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ALLAHABAD HIGH COURT. 
FIRST APPEAL FROM ORDER No, 47 
oF 1926. 

December 16, 1926. 
Present:—Sir Oecil Henry Walsh, KT., Act- 
ing Chief Justice, and Mr. Justice Banerji. 

B. BINDHACHAL SINGH AND oraers— 

DEFENDANTS—ÅPPELLANTS 
s versus p 4 
NAND PRASAD AND OTHERS— PLAINTIFFS— 
RESPONDENTS. 

Civil Procedure Code (Act-V of 1908), O. XVII, r. 8 
—Commission, issue of— Court, whether can proceed to 
determine suit before return of Commission. 

Where a Commission is ordered-to issue, the Oourt 
should wait for the return of the Commission before 
proceeding to hear and. determine the case. [p. 
30, col. 1.] h 

First appeal from an order of the Third 
Additional Judge, Gorakhpur, dated the 
22nd January, 1926. | 

Dr, M. Waliullah, for the Appellants. 

Mr. P. L. Banerji, for the Respondents. 


JUDGMENT.—This order is clearly 
right. We really have nothing to add 
to the order of the Additional District 
Judge, were it not for the perfectly 
astounding proceedings of the Munsif—but 
for his benefit, we add a word or two. 
We give him credit for the best possible 
motives. He says that the case has be- 
come very old, and that there have been 
several adjournments, and that he cannot 
adjourn it again. No doubt, he was im- 
pressed with the general complaint, which 
is often made of cases which remain pend- 
ing too long, and are too easily adjourn- 
ed. Buta Judge ought to hesitate a long 
time before he applies an admirable pre- 
cept of prompt despatch of work so as 
to punish, without a scrap of justification, 
a man who bore nota shadow of respon- 
sibility for the accident which had occur- 
red. If third parties carrying out formal 
and-necessary proceedings, under the-direc- 
tion of the Court, happen to be guilty of 
“such delay as to’ cause necessary adjourn- 
ments, that cannot be the fault of the 
parties, and it might have occurred to 
the Munsif.that it is never right to punish 
e a man for circumstances over which he 
has no control. So far from being in de- 
fault theeplaintiff was doing his utmost 
to comply if every way with the orders 
of the Court and-the necessities of the 
case. No body, can-put it better than the 
District Judge has done, It was not in the 
poyer of the plaintiff to procure the 
papers from Oalcutta before the 15th of 


è 
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suit was dig- 


October, on whick date the 
missed. They were not, in fact, received 
until the 25th of October. That was simply 
the consequence of the proceedings in 
Calcutta. Whether it is any body’s fault 


in Calcutta, does not matter, and we have 


no materials for judging it, but it certain- 
ly was not the fault of the plaintiff, 

As often happens, when a Court is “une 
consciously doing an act of flagrant in- 
Justice, adifficulty arose in putting the 
decision into the necessary form, required 
by law, to draw up the order. The sce 
called decree or order, whatever it may be 
when you .come to analyse it, is really 
nonsense, and it was certainly the duty 
of the successful defendant to draw the 
Court’s attention to the form of the decree 
It is described as an order in a miscel- 
laneous case. It is said in the recital that 
it is brought forward for disposal. The 
recital goes on to set out thatit is being 
disposed of before no less than five Pleaders 
on behalf of the plaintiff, who is foolishly 
described as the petitioner, while the de~ 
fendant is the opposite party for some 
unexplained reason, and finally after show- 
ing that there was no default in the ordi- 
nary sense of the words “by absence,” be. 
cause both parties were present, it dismiss- 
ed the plaintiff's claim for default. In 
substance, in our view, this was the dis- 
posal of the suit on the merits, on 
the ground that the plaintiff, although 
present, was unable to prove his case at 
the trial. There was no personal default 
by him. There was no default by absence 
and the duty of the Court was to proceed, 
to decide the suit forth with, notwithstand- 
ing the default described in the rule. 
Probably the correct way of drawing up 
the decree would hava been to say that 
notwithstanding the failure of the plaintə 
iff to produce his evidence, the Oourt 
proceeds to decide the suit and dismiss 
it with costs. That would have been an 
unjust order, but it would have been an 
attempt to comply with the rule under 
which the Oourt was clearly acting. The 
High Court has recently amended thess 
very rules in order to avoid the tangles 
into which the Courts below constantly get 
in dealing with these questions of failure, 
and default of various kinds, and to assist 
them to clear their minds as to «whether 
they are really dismissing the suit for de- 
fault, or disposing of it on the merits. But 
in our view the old formal rule ig adequate: 

e 


- ee 


to meet this casé, and the case must be 
treated as having -been, dealt with under 
O. XVII, r. 3, and, therefore, subject to the 
appeal which was brougnt to the District 
Judge, Wemight add thatif any decision 
were necessary, there isa binding decision 
by a Bench of this Court [Madho Singh 
y, Kashi Singh (l)] where it is held 
that when a Commission is ordered, 
the Court should wait for the return of the 
Commission before proceeding to hear and 
determine the case. We are obliged to the 
gentleman appearing for the respondent, 
for having drawn our attention to that 
authority, which, no doubt, would have 
assisted the Munsif, if he had been aware of 
its existence. But we think that it might 
have occurred to him, without any author- 
ity, that what he was doing was hardship 
aa ecole diemissed a costa 
is dismissed with costs, 
a EH Appeal dismissed. 


(i) 16 A. 342; A. W. N. (1894) 112; 8 Ind, Dee, (N. 8.) 
223, : 
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November 20, 1926. 
Present:—Mr. Findlay, J. O. 
SADASHEO—Derenpant No. 1— 
APPLICANT 
VETSUS 
VITHOBA AND OTABR8—DEFENDANTS 
Nos. 2 AND 5—Non-APPLICANTS. 

Civil Procedure Code (Act V of 1908), O. XLVII, +. 1 
-—Review—Hrroneous view of law, whether good 
ground for review—“‘Any other sufficient reason", scope 
of, 4 ' i 

us view on a point of law cannot be 
Jend o fall within the provisions of r. 1 (1) of 
O. XLVII of the Civil Procedure Code. [p. 30, col. 


2.) ; 
jj v: Neki (1), followed. i 

ag Ka E NGGAE. aa reason” as used in 
©. XLVI, r. 1, Civil Procedure Code, mean a reason 
gufficient on gwounds at least analogous to those 
Specified immediately previously. [p. 31, col. 1.] 

Application for review of judgment of 
the Judicial Commissioners Court in 


Second Appeal No. 178-B of 1924, dated 
the Lith July, 1925. l 
Mr. M. R. Bobde, for the Applicant. 
"Dr. H. S. Gour and Mr. N. G. Bose, R. B., 
for the Non-Applicants. Fee 
“"ORDER.—On the present application 


BADASNEO v. VITHOBA. | 


previous to the Ist day of June, 


[ioo i; 0.1997) 
for review of the judgment of this ‘Court 
dated the 11th of July, 1925, coming on for 
hearing, Counsel for the non-applicants 
raised an objection that no review lay hay- 
ing regard tothe provisions of s. 114 and 
O. XLVI, r. 1, Civil Procedure Code. It 
was urged that avowedly, there had been 
no discovery of any new and important 
matter or evidence, that there was no mis-. 
take or error apparent on the face of the 
record, and that there was no other suffi- 
cient reason for granting the review. 


On behalf of the applicant a consider- , 


able argument was developed to the effect 
that this Court had omitted to appreciate the 
full force of the words “at the commence- 
ment of this law, has either by himself or by 
himself and through his predecessor-in- 
title, sub-tenant or mortgagee in possession 
held land continuously from a date 
1895," 
in s. 47 of the Berar Alienated Villages 
Tenancy Law, 1921. It was urged that 
the tenant had been out of possession from 
March 1921 to ist June, 1922, and that in 
those circumstances it was impossible to’ 
hold that he had been holding the land 
continuously. This point was fully con- 
sidered by me in the judgment in ques- 
tion, and whether my decision thereon is 
correct or not, it is only too obvious that 
by no stretch of terms and by no process 
of forced interpretation could the errone- 
ous view on this point, assuming it to 
be such on the legal question involved, be 
deemed to fall within the provisions of 
r. 1, sub-r. (1) of O. XLVII. The question 
of the interpretation of the said rule has 
been discussed at length by their Lord- 
ships of the Privy Council in Chhajju Ram 
v. Neki (1) and on the principles laid 
down therein the present application for 
review clearly, in my opinion, does not lie 
for the reasons stated therein, 


It has again been urged that in ground . 


No.4 of the appeal to this Court it was urged 
that findings should have been given by 
the trial Court on the questions of the 
alleged voluntary surrender of.the field 
and of limitation, The question of limi- 
tation was duly considered by me, as was 
also the question of surrender, and not the 
slightest ground exists for the’ present 


(1) 72 Ind. Cas. 566; 3 L. 127; 36 M, L. T. 295: 24 
O. W. N. 697; 41 P. L. R. 1922; 3 P. Le T. 435; A'L R, 
1922 P. ©. 112; 16 L. W. 3f; 17 P, W. R. 1922: 343 M 
L. J, 132; 24 Bom. D. R.1238; 4 U, P. L R. (P*O) 
90; 36 ©, L. J. 459; 491 A, Wd (P.O), < 
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application succeeding in this connection. 
Very obviously no new and important 
matter or evidence has been discovered. 
The very fact that Counsel, who appeared 
in support of the application, had to enter 
into a detailed argument on the alleged 
mistake of law made by this Court, proves 
that the said mistake or error, if it exists, 
is not one apparent on the face of the 
record. : 

Finally, as regards the words “ any other 
sutficient reason ” in the rule referred to, 
. it is impossible to bringany of the grounds 
under this category in view of the fact that 
their Lordships of the Privy Council have 
construed the said term as meaning “a 
reason sufficient on grounds at least analo- 
gous to those specified immediately pre- 
viously.” 

In the connected application of Sheoram, 
which is also disposed of by this order, it 
has been suggested that the case should 
have been remanded fora decision on the 
question of ejectment which was said to 
have been in dispute. The two connected 
suits were tried and contested on a common 
basis and, as pointed out by me, the fact 
of the so-called ejectment was, to all intents 
and purposes, admitted. It is too late now 
to resuscitate a question which has lain 
at rest ever since theinitial stage of the 
-guit and there is,inmy opinion, no room 
whatever for review in this connection, 


Both applications for review are accord-- 


ingly dismissed. I fix Rs, 30 as Pleader’s fee, 
G. R, D, Applications dismissed. 


aeaeaie 


ALLAHABAD HIGH COURT. 
Szconp CIVIL APPBAL No. 1140 or 1924. 
December 10, 1926. 

Present :—Mr. Justice Pullan. 
Bohra UDAI RAM—P tarntirr— 
APPELLANT 

versus ; 
Bohra GOBARDHAN—DEFENDANT— 
: RESPONDENT. 
Defamation—Statement coniained in complaint— 
Privilege. 
Statemefits made in a complaint filed in a Court of 
Justice having*reference to the subject-matter of the 


complaint are absolutely. privileged and cannot be. 


made the basis of a suif to recover damages for defa- 
matjon. s 

Second appeal agginst the decree of the 
. District Judge, Agra, dated the 15th of 
“March, 1924, 


UDAL RAM #, GOBARDHAN. 


se 31. 


Dr. N. C. Vaish, for the Appellant. ° 
Mr. S. K. Dar, for the Respondent. 
JUDGMENT.—The plaintiff, who is 
the appellant before me, sued for damages 
because of certain statements made about 
him ina complaint filed by the responds 
ent in a Oriminal Court. Damages were 
allowed by the Court of first instanee but 
not in the lower Appellate Court. The 
Judge of the Court below has referred to 
the Full Bench ruling reported as Chunni 
Lal v. Narsingh Das(1), which is concln- 
sive authority that in India as in England 
a complaint made in a Court of Justice has 
absolute privilege. It is argued here that 
this does not apply to a statement made 
about a third party in a complaint. Now, 
it may be that the plaintiff's name does 
not figure as one of the accused persons in 
the complaint, which was made by the re- 
spondent, but the complaint is very clearly 
made against him. It is alleged that it is 
he who has enmity against the complain- 
ant and who has conspired with the ac- 
cused persons in order that they should 
commit the assault of which the complain« 
ant complains, Thus, virtually, it is a 
complaint against the plaintiff and I see 
no reason to differ from the view taken 
by the lower Appellate Court on this point, 
A second plea is raised here to the effect 
that the appellant was entitled toa find» 
ing by the lower Appellate Court as to 
whether the respondent defamed him sub- 
sequently in the village in addition to 
the words in: the complaint which formed, 
the basis of the suit. It is quite clear from 
the judgment of the Court below that this 
point was ‘never raised before him and it 
js equally clear why it was not raised. 
The Court of first instance which decided 
the case partly in the plaintiff's favour pass- 
ed such scathing comments on the wit- 
nesses who were suborned by the plaintiff 
to make out his supplementary case: of 
defamation, that in supporting the judg- 
ment of that Court the plaintiff naturally 
refrained from mentioning this part of his 
evidence in the Court ‘below, Ashe inten- 
tionally refrained from obtaining a findifig 
on this question in the lower Appellate 
Court, he cannot take this ground of ap- 
peal in this Court. In my opinion, the suit 
was rightly decided and I dismiss the ap- 
peal with costs, a 
Z. K, ‘Appeal dismissed, 
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PRIVY COUNCIL. 
A PPRAL FROM THE Rangoon HIGH Court. 
November 1, 1926. 
Present:—Lord Atkinsoh, Lord Carson 
and Sir Joha Wallis. 
3 MA MI AND ANOTHER—DE£FENDANTS 


. . APPELLANTS 
versus 
KALLANDER AMMAL—PLAINTIFF 
— RESPONDENT. 


ift—Delivery of possession, 


Muhammadan Law— 4 I 
and to wife—Mutation, effect 


necessity of —Gift by hus 
of—Presumptton. | 

*The rule of Muhammadan Law that a gift must be 
perfected by delivery of possession is applicable in 
Burma, [p. 32, col. 2.] |. 

Tn the case of a gift of immoveable property by a 
Muhammadan husband to his wife, once mutation of 
names has been proved, the natural presumption aris- 
ing from the relation of husband and wife existing 
between the donor and the donee is that the husband's 
subsequent acts with reference to the property were 
done on his wife's behalf and not on his own. [p. 
34, col. 1.] rae ; 

Appeal from the decision of the High 
Court at Rangoon. 

Sir. G. R. Lowndes, K. C., and Mr. R.W. 
Leach, for the Appellants. 

"Mr, E. B. Raikes, for the Respondent. 


JUDGMENT. 

Sir Jobn Wallis.— The question whe- 
ther Kallander Ammal, the plaintiff in this 
suit, was divorced in the year 1918 by 
her husband Shaik Moideen, now deceas- 
ed, and so lost her rights of inheritance 
in his estate, is dealt with in the appeal 
which came before this Boardin the prin- 
cipal suit brought by her against the pre- 
sent first and second defendants, who claim 
to have succeeded to the estate of the 
deceased as his widow and son. In the 
present suit the plaintiff seeks to recover 
from them certain lands in Burma of the 
estimated value of Rs. 6,000, conveyed to 
her by her late husband by a registered 
deed of gift, dated the 20th July, 1914, 
which provided that out of the income re- 
maining after the payment of the Govern- 
ment revenue she was to expend Rs. 450 
every year for the charitable purposes 
mentioned in the scheduleand to enjoy 
he balance;, and that after her death her 
Heirs were to continue the annual pay- 
ments of Rs. 450 and to divide the balance 
according tO the Mubammadan Law. The 
defendants pleaded that the gift was invalid 
according to Muhammadan Law as the donor 
had never put the donee in possession, 
but had remained in possession until his 
qieath, and also that the gift had been 
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revoked by the donor by a registered,deed, 
dated the 20th August, 1919. The District 
Judge held that the gift was not com- 
plete without possession, even if it should 
be regarded as a wakf, and that on the 
evidence possession had not been proved 
and dismissed the suit. The plaintiff ap- 
pealed to the High Court, and Young, J., 
who delivered the principal judgment, 
began by considering the question whether 
the deed wasa wakfnama, constituting a 
wakf within the meaning of the Wakf 
Act of 1913, or amere deed of gift coupled 
with a trust. 
take of this case this question is immaterial, 
and they will merely observe that that is 
a definition for the purposes of the Act 
and not necessarily exhaustive, and that 
the question, when it arises, cannot be..con~ 
sidered exclusively with reference to it., 
The learned Judge next dealt with the 
question of possession, and observed that 
all the older High Courts were agreed 
before the passing of the Transfer of Pro- 
perty Act, 1882, that the rule of Muham- 
medan Law requiring gifts to be perfected 
by possession was. applicable in India, and 
that this rule was preserved by s. 129 of 
the Act, which provided that nothing in 
the Chapter relating to gifts should affect 
any rule of Muhammadan Law. Notwith- 
standing this, the learned Judge proceed~ 
ed to hold that in 1914, at the date of the 
deed, in this part of Burma transfer of 
possession was not necessary, because the 
Local Government, in the exercise of the 
powers conferred upon them by s. 1 of the 
Transfer of Property Act as amended to 
extend “the whole or any part of the Act," 
had only extended s. 123in this part of 
the Act and had not extended s. 129. In 
their Lordships’ opinion this view is based 
on a serious misconception. The power 
to extend any part of the Act to Burma 
did not authorise the Local Government 
to extend particular sections of the Act, 
so as to give those sections a different 
operation from that which they had in the 
Act itself read as a whole, and to abrogate 
in the area to which the extension applied 
a rule of Muhammadan Law till then in 
force there as to which the Legislature had 
expressly provided that it wes to remain 
unaffected by the Acf.. Nor is there any 
reason to suppose’ that the Local-Govern- 
ment purported to doanything of the kind. 
The notification, which has been read to 


their Lordships, was intended ‘to renier 


In the view their Lordships - 


[100 I. O, 1927] 
registration and attestation compulsory in 
the case of transfers of immoveable pro- 
perty by sale, mortgage, lease or gift as 
provided in the Act, and effected this by 
applying the different sections of the Act 
making registration and attestation compul- 
sory in the case of these different kinds of 
transfers. The section relating to gifts was 
s. 123, which provides that: “For the 
purpose of making a gift of immoveable 
property, the transfer must be effected by 
a registered instrument signed by or on 
behalf of the donor, and attested by at 
least two witnesses,” and there is no reason 
"to suppose that the Local Government 
intended to do more in the case of gifts by 
Muhammadans than to make such registra- 
tion and attestation compulsory. 

Having thus, erroneously, in their Lord- 
ships’ opinion, held that transfer of pos- 
session was unnecessary, the learned Judge 
proceeded to consider a question which 
was not directly raised on the pleadings, 
whether the gift was bad for want of ac- 
ceptance by the donee, and held that it was 
not, a finding which has not been ques- 
tioned before their Lordships. 

Arguments have been addressed to their 
Lordships on the questions dealt with in 
the judgment of the trial Judge, whether 
this deed created a wakf, and, ifso, whe- 
ther according to the Hanafi School, wakfs 
form an exception to theordinary rule of 
Muhammadan Law, which requires gifts to 
be perfected by possession and undoubt- 
edly applies to wakfs among Shiahs. Their 
Lordships do not consider it necessary 
to consider these questions, because they 
are of opinion, differing from the trial 

<. Judge, that possession is sufficiently proved 
to have been given, and that is suffici- 
ent to dispose of the case. If the wakf 
was. perfected by transfer of possession, 
it has not been contended that the donor 

` had any power to revoke it as he purported 
to do, 

Their Lordships will now proceed to give 
their reasons for holding possession suftici- 
ently proved. The plaintiff and her hus- 
band Shaik Moideen were Lubbais, that is 
to say, they belonged toa section of the 
Muharfimadan community in the Madras 
Presidency who retain the vernacular and 
many of the customs of their Hindu an- 
cestors, ands are ‘extensively engaged in 
trade, both in India and abroad. Shaik 
Moideen, after hig marriage to the plaint- 
ji forty or fifty years ago, lived with her 
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for some time at Nagore in the Tangore 
District, and then went across the sea to 
Burma and began to carry on business 
there as a money-lender, leaving his wife 
behind at the home in Nagore. He was 
very successful, and became possessed of 
considerable property, moveable and int- 
moveable; and while his relationg with 
the plaintiff remained friendly, his visits 
to her at Nagore took place at longer in- 
tervals, and of late years had almost entire- 
ly ceased. He married a second wife in 
Burma, who predeceased him, and for 
many years before his death he had living 
with him in his house at Tawa, Ma Mi 
and Muhammad Eusoof, the first and 
second defendants in this suit, who claim 
to be his wife and son, and as such, on his 
death, took possession of the property left 
by him in Burma. 

In 1914, when he was getting on in years, 
he was minded to found certain charities 
in Nagore, and appears to have decided 
that the best way to doso was to convey 
some of the lands he had acquired in Burma 
to his wife in Nagore and her heirs on ` 
trust to expend Rs. 450 in each year out 
of the annual income in Nagore on the 
charities mentioned in theschedule. 

There is no reason for supposing that 
he was not desirous cf founding the charity 
there and.then, andit was only natural 
that he should have been anxious to per- 
fect the gift by delivering possession so as 
to put itout of the power of those who 
came after him to question it. Accordingly, 
we find that mutation of names was duly 
effected in the public records and the 
plaintiff entered as proprietress. The Dis- 
trict Judge, however, has observed that the | 
plaintiff has not proved that the mutation 
was effected at the instance of the donor, 
Shaix Moideen. It appears to their Lord- 
ships that it was not to be expected that 
the plaintiff, who was far away at thetime 
in Madras, should have been able to obtain 
direct evidence of this so many years after, 
and that it was not necessary for her to 
do so. The reasonable presumption is that 
such a mutation of namesewould not have 
besn made except on the application of one 
of the parties to the deed, in this case the 
donor, who was on the spot As for the 
District Judge’s alternative suggestion that 
the mutation may have been made by the 
Land Records Department from a gony 
sent to them of the registered*deed of 
gift without notice to the deceased, nos 
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thisg hasbeen urged before their Lordships 
in its favour, and it appears to be nega- 
tived by the fact that the plaintiff's address 
is not taken from the deed of gift, which 
gives her Nagore address, but is entered 
as “Railway Station, Tawa,” her husband's 


Address; and also by the fact that in the’ 


case of one parcel of land there is an 
additional entry stating that Shaik Moideen 
himself was in possession as the plaintiff's 
agent. It must, therefore, be taken that 
mutation was effected by Moideen himself, 
‘and in the case of a gift of immoveable 
‘property by a Muhammadan husband to 
his wife, once mutation of names has been 
proved, the natural presumption arising 
from the relation of husband and wife exist- 
ing between them is that the husband’s 
subsequent acts with reference to the pro- 
perty were done on his wife’s behalf and 
not on his own, as held in Amina Bibi v. 
Khatija Bibi (1) and in Emnabai v. Hajira- 
bat (2). 

It follows, therefore, that the questions 
so much debated at the trial, whether Shaik 
Moideen retained the deed of gift in his 
own custody or gave it to the plaintiff, and 


.. what became of it after his death, throw 


little light upon the case, and may be dis- 
regarded, That Shaik Moideen, whilst 
retaining the management of the lands in 
his own hands, regarded the plaintiff as 
being in possession, is shown by the ad- 
mitted fact that in 1917 he got her to 
execute and registera power-of-attorney in 
favour of Mahommed Kassim, authorising 
him to manage the lands,and had the power 
sent to himself in Burma. It is then said 


< truly for the defendants that he did not 
_ give the power to Mahommed Kassim, 


who was then a boy of fifteen living in 
his house and treated as an adopted son 
—there is no legal adoption among 
Muhammadans—or ever hand over the 
management to him, but there is nothing 
surprising in this. The natural explanation 
is that the creation of the power was a 
precautionary measure, and that Shaik 
Moideen was anxious to have it ready to 
hand over to one in whom he had con-. 
fidence in the event of his becoming un- 
able: to manage himself: and he would 
probably have done so if he had not. sub- 


sequently changed his mind and purported 


to revoke the deed of gift. With reference. 


(IB. H, C. R. 157, z 
3 (2) 13 B. 352; 13 Ind. Jur, 423; 7 Ind. Dee, (x. s) 
dd, - Í i : 
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to the argument that Moideen executed 
other deeds of gift in favour of Kassim 
and others, in which possession was never 
given, it may be observed in the case of 
Muhammadans who have very restricted 
powers of testamentary disposition, the 
execution of such deeds with postpone- 
ment of possession may well take the place 
of revocable legacies, the transfer of pos- 
session being dependent on the future con- 
duct of the donees,- but that no such 
reasons for postponement existed as regards 
a charity of this kind, 

Further, the plaintiff was clearly treated 
by Shaik Moideen: himself as having been 
in possession and in receipt of the income 
of the lands when in 1919 he purported 
to revoke the deed of gift on the grounds 
that she had failed to utilise the pro- 
perties handed over to her for charity, and 
stated that he himself would so utilise 
them in future. This is strong corrobora- 
tion of the plaintiff's own evidence that 
her husband was in the habit of remit- 
ting monies to her for the performance of 
the charities, which must, in the circum- 
stances, be presumed to have come from 
the income collected by him on her behalf 
from the lands which he continued to 
manage. The plaintiff says the money was. 
sent to her by money orders and by other 
methods of remitting monies to India, 
which are not unusual with persons in the 
position of the deceased. It is not surpris- 
ing that the money orders are not now 
forthcoming, but there is one telegraphic 
order sent by Shaik Moideen for Rs. 75 for 
subrat one of the scheduled charities, which 
the District Judge has omitted to notice. , 
No doubt, the accounts of receipt and ex- 
penditure put forward by those in charge 
of the plaintiff's case do not carry con- 


‘viction and have been rightly rejected. 


Like the stories that Mahommed Kassim 
had been in management under the power 
and that the plaintiff had herself leased 
out the charity lands to tenants, they are 
only another instance of the ill-judged at- 
tempts which are so often made ih cases 
of this kind toimprove a litigant’s case 
by manufacture of evidence, but they dé 
not affect the inferencesin the plaintiff's 
favour arising from the- admitted and 
clearly established facts of the case. .° i 
Their Lordships are, therefore,. of opirf- 
ion, though for different reasons, that, 
the High Court was right in giving the — 
plaintif a decree, and that the appeal 
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should be dismissed with costs, and they 
will humbly advise His Majesty accord- 


ingly. 
Z, K. Appeal dismissed. 
Solicitors for the Appellants: —Messrs. 


‘ Waterhouse & Co. 
Solicitors for the Respondent:—Messrs, 
T. L. Wilson & Co. 


ALLAHABAD HIGH COURT. 
Stamp REFERENCE IN First Civiu 
APPEAL No. 139 or 1923. 
December 17, 1926. 

Present :—Mr. Justice Ashworth, 
Mahant BHAGWAN PURI AND 
OTHERS—D&EFENDANTS— APPELLANTS 
versus 
Tur SECRETARY OF STATE ror 
INDIA Iin COUNCIL—Puainrirr 
— RESPONDENT. 

Court Fees Act (VII of 1870), s. 7 ‘cl. v—Suit for 
possession of land—Court-fee paid on market value— 
Appeal by defendant—Defendant, whether entitled to 
contest valuation adopted by plaintiff—Estoppel. 

A plaintiff's estimate of the value of the property in 
dispute in the suit if arrived at in contravention of 
the provisions of the Court Fees Act, cannot be allow- 
ed to operate to the prejudice of the defendant at any 
stage of the suit and the defendant can object to the 
erca when it isin his interest to do so. [p. 36, 
col. 2. 

Plaintiff instituted a suit for possession of certain 
land against the defendant and valued the land for 
purposes of Court-fee according to its estimated market 
value, The suit was decreed and the defendant ap- 
pealed. In his appeal the defendant admitted that the 
valueof the land stated in the plaint was correct but he 
paid a Court-fee at a valuation corresponding to fifteen 
times the net profits arising from the land during the 
year next before the date of presenting the plaint :. 

Held, that the defendant was not estopped from 
questioning the valuation arrived at’ by the plaintiff 
and could not be compelled to pay Court-fee at a 
higher valuation than that prescribed by s.7 cl. v of 
the Court Fees Act, [p. 36, col. 2; p. 37, col. 1.] 

Stamp Reference. 

OFFICE REPORT.—This- appeal 
arises out of a suit by the plaintiff for 
recovery of some plots of land valued at 
Rs. 3,00,000 and an ad valorem COourt-fee 
of Rs. 2,425 was paid onthe plaint. The 
suit. having been decreed by the lower 
Court éhe defendants have preferred this 
first appeal valuing it at Rs. 3,00,000 and 
paying a Court-fea of Rs. 1,425 only. The 


proper Court-fee «payable on this appeal: 
Rs. 2,425. Rs. 1,425: 


is" the same, viz., 
having ‘already been paid there is a defi- 


ciency of Rs. 1,000 payable by the defend- 


ant-apellant for this ‘Oourt, 


BHAGWAN BURT v. SEORETARY OF STATH FOR INDIA, 
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Objections from Mr. Narmadeshwar Pra- 
sad Upadhiya. : 

l. That the land in dispute brings a 
net profit of Rs. 480 per year atthe rate 
of Rs. 40 per month: vide para, 2 of the 
plaint. - 3 ° 

2. That s.7,cl.v (c) of the Court Fees 
Act, lays down that in suits for possession 
of property covered by the above section, 
the Court-fee shall þe paid on 15 times 
such net profits and so the, valuation for 
purposes would be Rs. 480x15=Rs. 7,200 
and the Court-fee on this amount will be 
Rs. 365 only. 

3. That the Court-fee paid by the Sec- 
retary of State for India in Council was 
paid by mistake and the appellant is not 
bound to pay the same amount. 

OFFICE REPORT TO THE 
TAXING OFFICER.—The main 
question raised by the objection filed to 
the deficiency report is asto whether the 
question of payment of Court-fee is to be 
decided with reference tos. 7, cl. v, para. 
(c) as contended by the learned Counsel 
for the appellant or with reference to para, 
(e) of the same section. 

Paragraph (e) of s. 7 lays down that where 
the land pays no such revenue...or is charg- 
ed with any fixed payment in lieu of such 
revenue, OCourt-fee will be calculated on 
15 times of the annual profit. The most 
important words are “is charged with any 
fixed payment in lieu of such revenue.” 
In this case nothing is paid in lieu of 
revenue because the land in question ia 
not agricultural land. On going through 
the plaint it is manifestly clear that the 
land in question was never assessed with 
revenue and nothing is charged as part 
of revenue, on the contrary a building or 
enclosure for the purpose of habitation 
called Juna Akhara stands thereon and 
Rs. 40 a month is charged as ground or 
house rent. ‘Rent is quite different a thing 
from revenue and the land having been 
given for purposes of habitation cannot 
be said to be “agricultural land” assessable 
to revenue. The phrase “in lieu of reve- 
nue” in para. (c) of the section signifies 
very well that the land contemplated 
therein was meant to be an “agricultural 
land” and not the land which is used for 
building purposes or habitation. , Here thee 
land in question is of latter* character, 


‘Consequently the suit is governed by Para, 


(c) ofthe said section which. enjoins thut 
where the’ subject-matter isea house or 
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garden the Court-fee payable is acccrding 
to the market value.of the house or garden. 
The Secretary of State for India who is 
plaintiff in the suit has rightly paid an 
ad valorem Court-fee on the market value 
gf the property in dispute. The same 
. Court-fee is demanded here. 

TAXING OFFICER'S REPORT.— 
This appeal arises out of a suit by the 
plaintiff for recovery of some plots of land, 
which he has valued*at Rs. 3,00,000. ‘The 
suit was detreed by the lower Court and 
thé defendants have preferred this appeal 
at the same valuation. The Court-fee paid 
by the plaintiff was ad valorem and 

| amounted to Rs. 2,425. This, it is held by 

the Stamp Reporter, is the correct fee, 
while that paid by the appellants in this 
Court, Rs. 1,425 is deficient by 
Rs. 1,000. 
_ Counsel for the appellants has objected 
to. the Office Report and claims that the 
land in suit falls under the elassification 
‘of _s.7,él. v (c) of the Court Fees Act. 

__- rhe land in suit consists of plots within 
the Municipal limits of the Hardwar Union. 

. According to para. 2 of the plaint the said 
Board without the authority of Govern- 
ment had been accepting rent at Rs. 40 
per mensem for about 12 years previous 
to the institution of the suit from the Juna 
Akhara, who had used the land for an en- 

closure for the hats of Mahants and pil- 
grims. The land pays no revenue and the 
plaintiff (the Secretary of State) disregard- 
ing the rent taken for its use, valued it 
for purpose of jurisdiction and Court-fee 
presumably atits market value, Rs. 3,00,000, 
as if it fell within the classification of s. 7 
cl. v (e). 
' On behalfof the appellants it is contend- 
ed that this valuation was wrong and should 
have been based on the “net profits” that 
had arisen from the land, 2. e., Rs. 40 per 
mensem, amounting to Rs. 7,200 (fifteen 
times those profits) and that the Court-fee 
should have been Rs. 365. 

e Of the right of the plaintiff to put his 
own valuation on the suit and to pay the 
necessary Cour#fee to entitle him to bring 
that suit before the highest forum avail- 
able, there can be little doubt. It is to be 
decided whether the defendants-appellants, 
who availed themselves of that forum 
“without making any objection to the valua- 
tion, can in’ appeal object that the valua- 
tion was too high and demand to. pay a 
lower feo, It is to be noted that, until 
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oljection was raised in this office, the 
original valuation of three lakhs was ac- 
cepted, though a deficient Court-fee was 
ald. 
P I consider that the case should be laid 
before the Hon'ble Taxing Judge for de- 
cision of the issue raised above and also 
for decision whether, if the lower valuation 
is accepted for the. appeal in this Court, 
the defendants-appellants may be permitted 
at this stage to correct their valuation in 
the memorandum of appeal. 

Dr. S. N. Sen and Mr. N. Upadhiya, for 
the Appellants. 

Mr. G. W. Dillon, for the Respondent. 

JUDGMENT.—The question referred 
tome by the Taxing Officer under s. b of 
the Court Fees Act, 1870, is as follows: 
The Secretary of State brought a suit for 
possession of certain land against the de- 
fendants-appellants. The plaint was valued 
for Court-fee according to the estimated 
market value of land, 1. e., Rs. 3,00,000. 
The suit was decreed. The defendants in 
their appeal stated the value of the land 
to. be Rs. 3,00,000 but paid a Court-fee of 
Rs. 1,425 instead of Rs. 2,425 which was 
the proper Court-fee on the said valuation. 
Before the.Taxing Officer the appellants’ 
contention was that the land not being 
subject to revenue should have been valu- 
ed under s. 7,cl. v at 15 times the net 
profit arising from the land during the 
year next before the date of presenting 
the plaint and not according to the.market 
value, and thatthe plaintiff had paid an 
excessive Oourt-fee. The Taxing Officer 
while apparently admitting that. the appel- 
lant is correct as to the valuation required 
by law has stated that the plaintiff could 
put his own valuation on the suit and: so 
pay the necessary Court-fee to entitle him 
to bring that suit. before the highest forum 
available. It seems to me, However, that 
the plaintiff's estimate of the value 
of the land, if contrary to the market 
value according to rule, cannot be allowed 
to operate to the prejudice of the defend- 
ant at any stage of the suit. It appears 
plain, therefore, to me that the defendant 
can object to the valuation sincg it is 
now in his interest todo so. | 

It is, however, suggested by the Tax- 
ing Officer that the deféndant-appellant is 
estopped from objecting’to that valuatian 
because he availed himself of the highest 
forum when the original suit was triede 
I know of no rule of law that would create 
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Such estoppel and it is difficult to hold 
that the degision of the suit against him 
by a higher forum was any advantage to 
him. I hold that the defendant-appellant 
was entitled to stamp his appeal with a 
stamp based on the valuation of the land 
arrived at by correct application of the 
rule, 

Another question, however, arises, The 
defendant-appellant in his petition of ap- 
peal stated that ‘the value of the appeal 
was Rs. 3,00,000.: Oan he now be permit- 
ted to say that the value is less. I con- 
sider that he can and for the following 
reasons. The stated value of the appeal 
would not prevent’ his being called upon. 
to pay a Court-fee on a higher valuation 
if that valuation were wrong. In thesame 
way I do not see why he should not be 
allowed. to correct his valuation when he 
is asked to pay ahigher Court-fee than is 
due on the ‘values correctly assessed ac- 
cording to law. 

Apparently the appellant need only 
have paid the Oourt-fee of Rs. 365 accord- 
ing to the proper. valuation of the land. 
He has, in fact, paid Rs. 1,425. He has 
not asked for any refund and, in my opin- 
ion, the Oourt-fee should be accepted as 
sufficient, 

Z. K. Order accordingly. 

[Note.—Mr. N. Upadhiya for the appellants applied 


.for refund of Court-fee paid in excess, but the Court. 


(Ashworth, J.) rejected his 


application on 23rd 
December, 1925.—Hd.] 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

SEeconp O1vin APPEAL No. 519 oF 1925. 
November 28, 1926. 
Present:—Mr. Findlay, J. ©. 
RAJARAM—Dsrenpant— APPELLANT 
VETSUS 
MUKUND RAO-— PLAINTIFEF — RESPONDENT, 

Civil Procedure Code (Act V of 1908), ss. 100, 115— 
Provincial Small Cause Courts Act (IX of 1887), s. 16— 
Jerisdictipn, objection to, raised for first time in second 
appeal—Interference, when justifiable—Test. i 

When an objection to the jurisdiction of the trial 

_ Court is raised for the first time in second appeal, 
parties must be deemed to have consented to the case 
being tried origthally in the Court in which it was so 
tried and a discretion rests in the Second Appellate 
Cpurt not to interfere with the decree of the Court 
below whether under s. 115 or s. 100 of the Civil Pro- 
cedure Code solely on the question of jurisdiction 
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if the equities of the case do not demand interfesenc® 
and the interests of justice do not justify such 
interference, especially when'the interests of the parties 
have been more thoroughly safeguarded by the trial 
of the casein the ordinary Court rather than in a 
Small Cause Court. [p. 38, col. 1,] A 
Appeal against the decree of the District 
Judge, Nagpur, dated the 21st August, 1925, 


. in Civil Appeal No. 77 of 1925, 


Mr. D. 
lant. : 

Mr. W. R. Puranak, for the Respondent, 

JUDGMENT.—The facts'of this case 
are- sufficiently clear from the two judg- 
ments of the lower Courts. On the appeal 
coming on for hearing, the only ground, 
which was pressed, was the l0th and last 
one. It is perfectly obvious that the other 
grounds stood no chance of success, as the 
findings of fact of the learned District 
Judge were arrived at after a tareful and 
thorough investigation of all the evidence. 
It is urged, however, that the Subordinate 
Judge of the Second Class had'ne jurisdic- 
tion to try the suit on the ordinary: side in 
view of the provisions of s. 16 of the Pro- 
vincial Small Cause Courts Act, and in this 
connection reliance has been placed o 
Ramasamy Chettiar v. R. G. Orr (1). Whit 


T. Mangaimoorti, for the Appel- 


O. J., in the said case held that, as the lowv: 
Court had exercised a jurisdiction not vest- 
ed init by law, he was bound to interfere 
and exercise his revisional jurisdiction. It 
is pertinent, however, to point out that a 
Bench of the same High Court in Para- 
meshwaran Nambudiri v. Vishnu Embrandri 
(2) expressly dissented from the earlier deci- 
sion. Subrahmania Ayyar,O. O. J., and Ben- 
son, J., therein pointed out that the provision 
of the Provincial Small Cause Courts Act re- 
ferred to must be read along with the corres- 
ponding provision, for revision as the case 
may be, in Civil Procedure Code. This ques- 
tion was considered at length in an exactly 
analogous case by Baker, O. J. C., cf., Kamr- 
uddin v. Indrani (3). It has, however, been 
suggested by Counsel on behalf of the 
appellant that that decision overlooked the 
peremptory natureofs. 16 ofthe Provincial e» 
Small Cause Courts Act. I cannot concur, 
however, in.this contention ef the appellant. 
The judgment in Kamruddin v. Indrani 
(3) contains an exhaustive examination of 
many other decisions bearing en the point, 
and in these cases there was clearly no = 
(1) 26 M. 176; 12 M. L. J. 264 4 
(2) 27 M. 478. . 
(3) 75 Ind. Cas. 769;; 19 N. L, R. 179; A. I. R. 1924 
Nag. 17. = 


much 
~ it 
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misapprehension as to the meaning of s. 16, 
. Provincial Small Cause Courts Act. 

For my own part, the objection to juris- 
diction having been raised for the first time 
in this Court, if seems to me that the 
parties must he held to have consented to 


the case being tried originally in the Court 


in which it was. The equities of the case 

‘clearly do not, in my opinion, demand in- 

-  terference by this Court solely on the ques- 

‘tion of jurisdiction, and whether under s. 115 

ors. 100 of the Civil Procedure Code, it seems 

‘to me that adiscretion rests with this Court 

‘whether it isin the interests of justice to 

es mies In ae brenan! case it cannot be 

= SELIOUS ontended that the interests of 

a putung have not been more thoroughly 

Utssoq»s id by the trial ofthis case in the 

us Mp 650 padart rather than in the Small 

sega 9u;ppelleand I, therefore, decline to inter- 
“Uy "OL law it p 

of, and the otjea.l ‘is accordingly dismissed. The 

amount of themust bear the respondent’s costs. 

not been deciche lower Courts as already order- 

ingly allow ; 

decree of th,’ 


~Relore par 


Appeal dismissed. 


ALLAHABAD HIGH COURT. 
LETTERS Patent APPEAL No. 69 
oF 1926. 

- December 23, 1926. 
Present:—Sir Cecil Henry Walsh, Kt., Acting 
Chief Justice, and Mr. Justice Banerji. 
RAGHUBAR DAYAL AND orHERs— 
PLAINTIFFS—APPELLANTS 


versus 
MULWA AND OTHERS—DEFENDANTS 
— RESPONDENTS. 


Provincial Small Cause Courts Act (IX of 1887), 
Sch. II, Art. 85 (ii)— Suit based on act which may or 
m not be criminal, whether cognizable by Small Cause 

ourt. 

Article 35 (ii) of Sch. II to the Provincial Small 
Cause Courts Act applies only to those acts which by 
the circumstances of the case are clearly alleged orar > 
clearly shown to be punishable under Ch. XVII of the 
Pengl Code. . os A 

erely because the facts stated in a plaint are 
ambiguous and are, therefore, consistent with bona fides 
as well as mala fides, it does not follow that the suit 
falls within theurview of Art. 35 (ii) and is excluded 
- from the cognizance of a Small Cause Court. Where 
® the plaint eqiscloses no allegation of a crime the 
Article does not apply. 

> Lêtters Patent|Appeal against the judg- 
ment of Mr. Justice Daniels, dated the 29th 

of April, 1926, | i 


| 
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i Mr. Akhtar Husain Khan, for the Appel- 
ants. < 
JUDGMENT.—In our view, some of 
the cases have gone too far in holding that 
an act which may be bona fide, and which 
may be done under a mistaken ‘claim of 
right or which may be due to a bona fide 
act of negligence, yet may also be shown “to 
have been done with a criminal motive, or 
intention is, therefore, acriminal act, and as 
a consequence exempt under Art. 35 (iz) of 
the Schedule of the Small Cause Courts Act. 
We are not prepared to hold that merely 
because the facts stated are ambiguous and 
are, therefore, consistent with bona fides 


‘although they are also consistent with 


mala fides according to the correct ‘infer- 
ence to be drawn, the act is, therefore, one 
necessarily of thekind referred toin this 
clauseof the Schedule. We think that 
something more ought to be shown, namely, 
that the plaintiff, either by his specific 
allegationsin the plaint, or in some other 
form, in the course of hearing, or by the 
nature of the evidence which he tendered 
at the hearing, distinctly alleged that the 
offence complained of was punishable 
under Ch. XVII of the Code. 

Thereseem to be two strong: reasons why 
this view should be insisted upon, and why 
the Courts should not go out of their way to 
apply this clause of the Schedule and to 
treat an act ascriminal which the person. 
who complains about it, has not himself 
treated as criminal. The first reason is that 
the introduction of this clause into the 
Schedule was admittedly, for the benefit 
of defendants who otherwise might be held 
guilty of criminal acts without the possi- 
bility of appealing and without a full record 
of the evidence. ‘Secondly, we think that 
to do so does violence to the provisions of 
Ch. IV of the Penal Code. The clause 
distinctly says that the act must be one 
which would be an offence. Inour opinion, 
this is aclear indication that the Legislature 
intended to exclude from the operation of 
this clause bona fide acts such as would be 
exempted from criminal respoiisibility 
under the Penal Code. As every body knows, 
there are acts which are ambiguous, an'd- 
which depend for their actual cfiminal res- 
ponsibility upon the proper inferences to be 
drawn asto the intentien of the person. 
The clause in question recognizes.that amBi- 
guity, and to our mid applies only tọ. 
those acts which by the circumstances of thé 
case are clearly alleged or çlearly shown to. 
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be punishable by the Penal Code. We are 
not prepared to say that merely removing 
fruit, or cutting trees under a bona fide 
claim of right, or as the result of the dis- 
pute, is necessarily a criminal offence. The 
same reasoning would apply to the wilful, 
but not criminal refusal, to return a speci- 
fie article lent, such ‘as a book, or some 
other piece of'moveable property belonging 
to the plaintiff. We have already decided 
to-day, agreeing with Mr. Justice Daniels 
and dismissing an appeal from him, that 
where the plaint discloses no allegation of 
acrime, this Article did not apply. We 
think this is the correct view. We propose 
to maintain it in this case, and as these 
cases appear to be of somewhat frequent 
occurrence, we have thought it necessary 
to give .our reasons at some length. 
Z. K. Appeal dismissed. 


ALLAHABAD HIGH COURT 
SECOND O1vit APPEAL No. 1123 or 1925. 
December 2, 1926. 
Present:—Mr. Justice Lindsay and 
Mr. Justice Sulaiman. 

Munshi AHMAD HAKIMULLAH— 
PLAINTIFF—APPELLANT 
Versus 
MOHAMMAD HIKMAT ULLAH 

AND OTHERS— DEFENDANTS— RESPONDENTS. 

Muhammadan Law—Pre-emption—First and second 
demands—W itnesses, presence of—Procedure. 

Where a pre-emptor under the Muhammadan Law 
makes the first demand in the presence of witnesses 
and asks the witnesses to accompany him to the vendee 
in order thata second demand might be made in their 
presence and the second demand is in fact made in 
the presence of the witnesses and their attention is 
attracted to it, the mere omission of the pre-emptor 
to ask the witnesses in express terms to bear testi- 
mony tothe fact of the demand having been made 
would not be fatal to his right to enforce pre-emption. 
[p. 39, col. 2.] Na, Za : 

Ganga Prasad v. judia Prasad (1), distinguished. 


Second appeal against the deeree of the 
First Subordinate Judge, Moradabad, dated 
the 24th of February, 1925. 

e Mr. S. B. Jauhari, for the Appellant. 

Mr. S. Mohammad Husain, for the Re- 
spondents. ae ys. a 

JUDGMENT.—This is a plaintiffs 
appeal arisifig out of a suit for pre-emption 
under the Muhammadan Law. There were 
%wo rival suits, one of which stands dismiss- 
ed anã has not come up before us. We 


AHMAD HAKIMULLAH V, MOHAMMAD HIKMAT’ ULLAH, S 


39. 


are here concerned with the suit brovght 
by the plaintiff Hakim-Ullah. The Court 
of first instance believed the plaintiff's 
evidence which was to the effect that as 
soon as he heard of the sale he shouted owt 
“Iam the pre-emptor and] demand pre- 
emption. ” After that he took two witnesses, 
Muhammad Ibrahim and Munshi Kar 
Ullah, who ‘were present at the ti 
he made the first demand, to 

khana of the vendees, and ad 
the vendees he made a second 
the following words :— 

“T am the pre-emptor, and 
emption from all of you. 
heard of the sale there and t 
the condition of pre-emption 
ducting the price of the ma 





















a sale-deed.” 

The learned Munsif held tha 
iff had, in making his second demi 
red to the first demand, and that i 
as he had taken the witnesses wit 
was not necessary for him specifi 
ask them to bear testimony. 

The lower Appellate Court has co 
contrary conclusion. Relying on the 
Ganga Prasad v, Ajudia Prasad (1) 
been held that the omission of the plaints" 
invoke the witnesses is fatal. In our 9) i 
this view was not correct. In tL Plea 
relied upon by the lower Appellate be 
the plaintiff had neither taken the witne. 
with him to the spot nor had he asked them 
to be witnesses tothe demand. These per- 
sons simply happened to be present at the 
time when he made thesecond demand. It 
was, therefore, held that the second demand 
was invalid. In the present case the plaint- 
iff had actually made the first demand in 
the presence of the witnesses and had asked 
them to accompany him to the vendees in 
order that a second demand might be made 
in their presence. They both stated that 
they heard the second demand being made 
and their attention was attracted to it. The 
mere omission to ask them in express terms 
to bear testimony would, therefore, now be 
fatal. 

The learned Counsel fer the respond- 
ents relies on the case @f Sadiq Ali 
v. Abdul Bagi Khan (2). That case, 





(1) 2 A.L. J. 682; A. W. N. (1905) 167; 88 A. 34, e 
(2) 71 Ind. Cas. 460; 21 A. L. J. 109; A. I. R. 1923 
All, 251; 45 A. 290. H 
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however, is clearly distinguishable in- 
asmuch as there the main point con- 
sidered was that in making:the second dec- 
mandno reference whatsoever had been made 
to, the first demand. All the authorities 
uated in the judgment referred to cases 
where at the time the second demand was 

adewmo reference whatsoever was made to 
demand. A mention ofthe first 
necessary in order to inform the 


















‘law. That is not so in the 
or here a reference tothe first 
fact made. 

ints were, raised béfore the 
te Court ; one was the ques- 
which we have just disposed 
her was the question of the 
sale consideration which has 
ed'by that Court. We accord- 
his appeal and set aside the 
e lower Appellate Court, but 
sing a final decree we call fora 
n the question of the consideration 
. XLI, r. 25. 

l Appeal allowed. 
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RAS HIGH COURT. 
VIL APPEAL No. 1692 or 1923. 
August 27, 1926. 

—Mr. Justice Curgenven. 
RAOHARIAR—PLAINTIFF 


EDn — APPELLANT 

a (e versus 

year Jo KUMANGATAMMAL—Davenpanr 
‘du RESPONDENT. 

oud dure Code (Act V of 1908), ss. 11, 100, 


41000 TEIs judicata—Competency of Court to try 
gosetnt of all causes of action, whether to be con- 
.- soered—Bar of O. II, r. 2, applicability of, to distinct 
causes of action—Suit for possession by {vendee 
—Subsequent suit for damages for breach of covenant 
for title, whether maintainable—Limitation Act (IX of 
1908), . Sch. I, Art. 116—Vendor and purchaser—Cove- 
e nant for title—Vendor without title—Possession not 
delivered—-Suit for breach of covenant—Starting point 
of limitation—Practice—Second appeal —Res judicata, 
question of, not press&d in Court below, whether can be 
raised. 

‘Although taking all the causes of action together, 
the second suit may be outside the jurisdiction of the 
Court which trie the first suit, still, if the specific 

uestion which forms the subject of res judicata be 
within the jutisdiction of the Court which tried the 
first suit and was determined by that Court, the rule 
of res judicata will apply even though the whole suit 
as subsequently brought be beyond the jurisdiction of 
the Court which, tried the first suit. [p. 42, col. 2.] 


PATTAPACHARIAR v, ALAM ELUMANGAIAMMAL, 


t it was.” promptly made as. 
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Thekkemannengath Raman yv. Kakkessert Pazhiyot 
Manakkal (10) and Ranganathan Chett v. Lakshmi 
Ammal (12), followed. . ` : 

Section 11 of the Civil Procedure Code only requires 
that the issue and not that the subject-matter of the 
suit should be ‘common. [p. 43, col. 1.] . 

Order II, r. 2, Civil Procedure Code, only requires 
that every part of the claim which the plaintiff is 
entitled to make “in respect of the cause of action” 
should be made. Where the causes of action for the 
remedies are quite distinct, O. II, r. 2 is not a bar 
for a fresh suit on the later cause of action. [ibid.] 

Rangayya. Goundan v. Nanjappa Rao (13), Sami- 
nathan Chetty v. Palaniappa Chetty (14), followed. 

Where, from the inception the vendor has no title 
to convey and the vendee is not putin possession of 
the property sold, the starting point of limitation for 
a suit for damages for breach of covenant for title, is 
the date of the sale and a suit brought more then six 
years thereafter is barred under Art. 116 of Sch. I to 
the Limitation Act. [p. 43, col. 2; p. 44, col 1.] 

Subbaraya v. Rajagopala (15), followed. 

A plaintiff, who upon failing to obtain one remedy 
sues for an alternative one, is not entitled to exclude 
the 7 taken up by the former proceedings. |p. 45, 
col. 1. 

The question whether or not a plea not pressed in 
the first Appellate Court should be permitted in second 
appeal, is largely a question of the nature of the plea. 


. Although the general rule may be that a plea once 


abandoned may not be revived in second appeal, such 
fundamental issues as limitation and res judicata 
which go to the root of the case, are exceptions to the 
rule end may be raised in second appeal even though 
not urged in the Courts below. [p. 41, col. 2.] 

A joint Hindu father made a bequest of certain pro- 

erties to his daughter. Witha view to dispute the 
beaueel, one of the sons sold the property to the plaint- 
iff who sued for possession impleading the sons and 
daughter as parties. The sons, however, contended 
that the sale was nominal and unsupported by con- 
sideration and the daughter contended that the bequest 
was valid. The trial Court found against both the 
pleas and gave the plaintiff a decree. On appeal by 
the daughter, the gift was upheld and the suit 
was dismissed. In a suit instituted by the plaint- 
iff more than six years from the date of denial of 
plaintiff's title by the defendant in his written state- 
ment, for damages for breach of warranty of title 
against the heirs of the vendor : 

Held, (1) that the plaintiff's claim was not barred . 
by O. II, r. 2 Civil Procedure Code; !p. 43, col. 1] 

Rangayya Goundan v. Nanjappa Rao (13), Sami- 
nathan Chetty v. Palaniappa Chetty (14,) relied on. 

(2) that the plaintiff's cause of action arose on the 
date of sale itself, or, at the latest, when the vendor 
fileda written statement repudiating the plaintiff's 
title, and that the suit was, therefore, barred under 
Art. SK of Sch. I to the Limitation Act. [p. 45, 
col. 1. 

Appeal against the decree of the Dis- 
trict Court, Trichinopoly, in A. 8. Nos. 191 
and 240 of 1921, preferred against that of thé 
Court of the Subordinate Judge, Trichi- 


nopoly, in O. S. No. 116 of. 1919. 


Mr. C. S. Venkatachariar, fof the Appet- 
lant. ` . ; 

Mr. Watrap S. Subramania Iyer, for the? 
Respondent. j 
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JUDGMENT.—The plaintiff, who now 
prefers this second appeal, sued to re- 
cover a sum of, Rs, 3,032-13-3 from the 
assets of one Srinivasachari, making his 
widow the defendant, in the following cir- 
cumstances. Srinivasachari's father, of the 
same name whom we may refer to as Srini- 
vasdchari senior, bequeathed the plaint pro- 
perty tohis daughter Kuttiammal under 
a Will. Withaview to dispute this be- 
quest, Srinivasachari junior sold the pro- 
perty to the plaintiff for Rs. 1,000. In 
1912, the plaintiff sued for possession, mak- 
ing Srinivasachari senior’s children as 
‘well as certain lessees, parties. Srinivasa- 
chari junior raised the defence that the 
sale-deed was nominal and unsupported 
by consideration, while Kuttiammal, be- 
sides advancing this plea (which it was 
not open to her to do) pleaded the validity 
of the bequest. The District Munsif found 
against both these pleas and gave the 

plaintiff a decree for Srinivasachari junior's 
half share (there being another brother), 
Against this decision, Kuttiammal alone 
appealed and the Appellate Court held 
that the bequest was good and dismissed 
the plaintiff's suit. .Insecond appeal this 
decision was’confirmed. The plaintiff then 
filed the present suit against Srinivasachari 
junior’s widow for damages for breach of 
warranty of title, including in his claim 
not only the sale price of Rs. 1,000 and 
interest, but the costs incurred by him 
in the previous litigation, the whole claim 
amounting to the figure given above. The 
learned Subordinate Judge who tried the 
suit disallowed the claim to costs and de- 
creed the remainder, holding that the de- 
fendant had failed to prove want of con- 
sideration for the sale. On appeal, the 
District Judge disagreed with this finding 
and dismissed the claim. I can see no 
‘reason for interfering with his: decision 
on the question of fact. Substantially, the 
only point pressed in appeal is that the 
question whether or not the sale was 
nominal is barred by ves judicata; and a 


preliminary objection is raised that this . 


point. cannot be taken in second appeal, 
sinte it ewas given up in the lower Appel- 
late Court. That this was so, is clear from 
the District Judge's judgment, and the 
matter “is plaged beyond doubt by an as- 
surance given “by the respondent’s Vakil, 
who appeared in thet Court. The point 
fofmed the subject-matter of the second 
issue, and the Subordinate Judge found 
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in the negative upon it. In support of hfs 
contention that the matter cannot be re- 
agitated here, the respondent's Vakil refers 
in the first place to two cases decided res- 
pectively by the Oudh Judicial Commis-« 
sioner’s Court, Sheo Mangal Singh v. Jag- e 
mohan Singh (1) and the Nagpur Judicial 
Commissioner's Court Narayan v. Beharilal 
(2). In the former case, the party acg 
in first appeal in a refusal by the t 
to allow an alternative case to be se 
latter related to ‘some question 
abandoned by the party in first ap 
Dhanraj Joharmal v. Sonibait 
Lordships of the Privy Council 
allow a party to bring forward b 
objections to a decree, not ur 
the lower Courts. It seems t 
whether or not a plea not pre 
should be permitted in second 
largely a question of the nature o 
In Muhammad Ismail v. Chattar S 
was held bya Full Bench that- 
of res judicata not only may, but mus 
entertained in second appeal, even whe 
it has not been urged in either of the 
lower Courts or in the memorandum of 
appeal; and the reason given is that the 
objection is one which goes to the very 
root of the case, and to the jurisdiction of 
the Court, and if established, is an abso- 
lute bar to the suit. It istrue that that 
was not a case in which the plea had once 
been raised and later abandoned. But, 
there is authority in a later Allahabad 
case, Balkaran Upadhya v. Gaya Din Kal- 
war (5) for the position that even in such 
circumstances the plea of limitation to 
which that of res judicata is akin, as 
affecting the Court’s jurisdiction, may be 
soraised. Although, therefore, the general 
rule may be that a plea once abandoned 
may not be revived, the right view seems 
to be that such fundamental issues as limi- 
tation and res judicata are exceptions .to 
it. I overrule the objection. 

The learned Subordinate Judge rejectéd 
the plea of res judicata on the ground that ° 






















oh) 86 Ind. Cas. 29; 12 O. L. J. 30; £. L R. 1925 Oudh 


6) 89 Ind. Cas. 18; A. I. R. 1923 Nag. 160. 

(3) 87 Ind. Cas. 357; 52 0.482; 234 J. 273; A. 
I. R. 1925 P. O. 118; 2 0. W.N. 3 R. GA (P.C) 
97,97 Bom. L R837; 21 N LR. 60; 49, ÀL L.J. @ 
173; (1925) M. W. N. 692; 52 I. A. 231; 30 Ge oW. N. 601 


(P. Q). 
(4) we u; A. W. N. (1881) 116; 2 Tnd. Dec. (x s.) 
634 (F. B 
(5) 24 adik 255; 36 A. 370; 12 A, I. J. 635. 


ag 
tte question. for consideration was not a 
material issue in the former suit, but only 
of incidental importance, That is, no 
doubt, true as regards one of the defend- 
ants, Kuttiammal, but I do not think that’ 
. it applies to the defence of Srinivasachari 
junior, who” executed the sale-deed, A 
reference to his written statement shows 
= case was that there was an under- 
between the plaintiff and him- 
he should sue Kuttiammal for 
erty, and only : upon succeeding 
suit and paying the purchase- 
10uld he have anything to do 
nd that he had not satisfied either 
Whatever the merits of this 

















e sale-deed was not supported 
eration and was, I think, a 
sue. A further point raised here 
e issue was not “finally decided”, 
, as between the plaintif and 
achari junior, that is clearly not 
t, as the District Munsif decreed the 
Sim and the latter preferred no appeal, 
The eircumstances find no parallel in 
Abdullah Ashgar Ali Khan v. Ganesh Dass 
(6) where the Court of second appeal had 
before it the issue of fraud, but found it 
unnecessary to decide it. 

The main argument is based on the fact 
that the District Munsif who tried the 
first suit was not competent to decide the 
second, as its value was beyond his pecuni- 
ary jurisdiction. it seems inadvisable to 
go for decisions bearing upon this point 
further back than to the Privy Council 
case, Gokul Mandar v. Pudmanund Singh 
(7), in which their Lordships observed 
that under s. 13 (mows. 11) of the Civil 
Procedure Code, “a decree in a previous 
suit cannot be pleaded as res judicata in 
a subsequent suit, unless the Judge, by 
whom it was made, had jurisdiction to try 
and decide, not only the particular matter 
in issue, but also the subsequent suit 
itself, in which the issue is subsequently 
* raised. In this respect, the enactment 

goes beyond s. 13 of the previous Act X of 
1877, and alfo, as appears to their Lord- 
ships, beyond the law laid down by the 


(6) 42 Ind. Gas. 959; 45 „O. 442; 128 P. W. R. 1917; 
. T. 451; 22 0. W. N. 121; 3 P. L. W. 381; 26 
66 15 A. .L. J. 889; 19 Bom. L. R. 972; 34 M. 


) 
` 7) 29 O. 707 29 I. A. 196; 6 O. W. N. 825; 4 Bom. 
L. R. 793; 8 Gar. P. O. J, 323 (P. 0.). 
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Judges in the Duchess of Kingston's case 
(8). They will further observe that the 
essence of a Code isto be exhaustive on 
the. matters in respect of which it declares 
the law, and it is not the province ofa 
Judge to disregard or go outside the 
letter of the enactment according to its 
true construction”, The scope of these 
observations has been differently interpret- 
ed in Calcutta and in Madras. In a 
Calcutta case, Shibo Raut v. Baban Raut (9). 
the first suit had to do with only a part 


of the property which was:the subject-- 


matter of the second, so that the Oourt 
which tried the first was not competent to 
try the second. It was held that no part of 
the claim was barred, Mookerijee, J., observ- 
ing: “Ifthe principle thus interpreted by 
the Judicial Committee is applied to the 
case before us, there can be no possible 
controversy that the plea of res judicata 
cannot be sustained.” This view was not 
adopted by Sadasiva Iyer, J., in Thekkeman- 
nengath Raman v. Kakkesseri Pazhiyot 
Manakkal (10) on thé ground that their 
Lordships’ observations were only in criti-. 
cism of an objection that the finding of 
a Revenue Officer in a revenue suit was 
res judicata in the subsequent suit which 
was not within the Revenue Officer’s juris- 
diction, The learned Judge felt himself, 
therefore, at liberty to follow Pathuma v. 


Salimamma (11), in which it was held that 


the principle of res judicata did apply to 
that part of the claim, which was within 
the jurisdiction of the Court which tried 
the first suit. He goes on to quote Sir 
Arnold White, O. J., in Ranganatham Chetty 
v, Lakshmi Ammal (12) thus:— 

“Although taking all the causes of ac- 
tion together, the second suit may be said 
to be outside the jurisdiction of the 


original Court, still, ifthe specific ques-. 


tion be within the jurisdiction of the 
original Court and was determined by the 
original Court, itis no answer to say that 
the whole suit is beyond the jurisdic- 
tion.” - 
Applying this test `here, 
by the addition of claim to cests, the 
second suit was removed beyond the 


(8) (1776) 2Sm. L. O. (L1tb,Ed.) 731. + 

(9) 35 C. 353; 12 O. W. N. 359; 7 C®L. J. 470. 

(10) 27 Ind. Cas. 989; 2S M. L. J. 184; 2 L. W. 433 

(11) 8 M. 83; 4 Ind. Dec. (N. s.) 58. 

(12) 21 Ind. Cas. 15; 25 M. L. J..379; 14 M. L.T, 
189; (1913) M, W. N. 690, Ma: 


it’ appears 
to me that it is no answer to say. that 
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original Court’s jurisdiction, if by excluding 
that part frém consideration, the rule of 
res judicata would apply. Two objections 
have been urged against this view. One 
is that the subject-matter of the two suits 
was different, in the one casea claim to 
the possession of land, and in the other, 
claim to damages. But s,1llofthe Code 
of Civil Procedure only requires that the 
issue, and not that the subject-matter. of 
the suit should be common. The other 
is that the learned Chief Justice’s remarks 
-only apply where the causes of action in 
the second suit are distinct whereas a 
sole cause of action—the decision of this 
Court in second appeal in the earlier 
proceedings—is alleged for the whole claim 
made in the second suit. I donot think 
that this can be made a basis for distinc- 
tion, as isappears in no way to affect the 
principle underlying the rule. The further 
suggestion, that here the plaintiff desires 
to take advantage of the. former decision, 
whereas in the reported cases, it was raised 
as res judicata against him, appears to 
afford no better ground for discrimination. 
I hold that the defendant is barred by res 
judicata from pleading that the sale was 
nominal and unsupported by considera- 
tion. 


’ Upon my intimating to the parties my 
conclusion on the question of res judicata 
the respondent’s Vakil has argued two 
further points, that the plaintiff's claim was 
barred, (a), by O. II, r. 2 of the Civil 
‘Procedure Code, and (6), by limitation. 
I am clear that there isno substance in 
the former of these objections; that is to 
say, when the plaintiff brought his first 
suit for possession, he was not bound to 
ask in the alternative for damages or for 
the return of his purchase-money in case 
possession could not be given.. The rule 
only requires that every part of the claim 
which the plainiiff is entitled to make “in 
respect of the cause of action” should be 
made. Here, the causes of action for the 
one remedy and for the other were quite 
distinct, ‘the former being the execution of 
the sale-deed and the latter a breach of 
its’ terms. In this respect, the case is dis- 
tinguishable from the Privy Council case, 
Rangayya,Goundan.v, Nanjappa Rao (13) 
and congruen} with another Privy Oouncil 


. W. N. 17; 3 Bom. L. R, 799; 28 
P. O.). 
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case, originating from Ceylon, Saminathan 
Chetty v. Pulantappa Chetty (14). 

There remains the question of limita- 
tion. The facts to be borne in mind are 
that the sale-leed was executed on 27th, 
December, 1909, and that it is now to be 
taken that consideration passed, the last 
instalment being paid before the Srj- 
Registrar at the time of the registrat 
of the sale-deed. On 3rd May, 1912, 
plaintiff filed his suit for possession. 
District Munsif/gave him a decree for c 
half of the property on 16th February 1 
on llth March, 1915, the Subordinate J: 
dismissed the whole claim and on 6th 
ruary, 1917, the High Court confirmec 
appellate decree. The plaint in the pre 
suit was- presented on 17th November, 
There are findings of fact that the pla 
never got possession of the suit prop 





















is a great deal of case-law upon’ the 
tion of the starting point for limitation 1 
suit by a vendee to recover damages fron. 
his vendor upon breach of covenant, but 
when once it is ascertained to what class of 
such cases, the case in point belongs, many 
of the decisions become clearly inapplicable. 
In Subbaraya v. Rajagopala (15), Seshagiri 
Iyer, J., classifies cases of this nature as 
follows: ‘(a) where from the inception the 
vendor had no title to convey and the ven- 
dee has not been put in possession of the 
property; (b) where the sale is only voidable 
on the objection of third parties and posses- 
sion is taken under the voidable sale; and 
(c) where though the,title is known to be im. 
perfect, the contract is in part carried out by 
giving possession of the properties.” Now 
the present instance clearly falls under 
class (a) because the vendor was really sell- 
ing someone else’s property, so that the 
sale was not merely voidable but void, and 
because he gave no possession. In both 
respects there was a breach of covenant.at 
the date of sale, a breach of the covenant 
for title implied under s. 55 (2) of the 
Transfer of Property Act, and a breach gf 
the covenant for quiet enjoyment in the 
failure to give possession. If in the latter 
respect, it is arguable that the vendor did 


(14) 26 Ind. Cas. 223; 41 I. A. 112; 180, W.N. 617; ° 
17 New Law Reports 56; (1914) A. C. 618;83 L. J.P. O. 
131; 110 L. T. 913 (P. G.). . 
(15) 23 Ind. Oas. 570; 38 M. 887; 15.M. L. T 240; 
(1914) M. W. N. 376, i : 


z e 
jk. | 
nt at first refuse to give possession, it is 
clear that as early as 8th August, 1912, when 
he filed his written statement in the suit 
for possession denying the plaintiffs right 
to present possession, he so refused and 
committed a breach of the covenant. In 
“the same case, Subbaraya v. Rajagopala (15) 
it gvas held that in the first class of cases, 
re the sale is ab initio void, the starting 
tfor limitation will be the date of the 
assuming, of course, that the purchase- 
ey was’ paid not later than that date. 
point, however, did not directly arise 
ecision since the sale in that case fell 
Direct authority for the 














ireddy v. Tallaparagada Nagamma 
hich in this respect is, I think, still 
law, although upon the question which 
le of the Limitation Act applies, it has 
diggegnted from in Arunachala Atyar 
mi Aiyar (17). Another case in 
e vendor had no title to convey 
opalasamy Iyenyar v. Nummachi Red- 
mr (18) and although in that case time was 
held to run from the date of dispossession, 
the view of Seshagiri Iyer, J., in Subbaraya 
'v. Rajagopala (15) was concurred in that 
if there had been no possession, it would 
have run from the date of the sale. : 
The appellant’s contention is that time 
must be deemed to run as regards half the 
property, from the date of the District 
Munsif's decree disallowing the claim to 
possession of that half, and as regards the 
other half, from the date of the Subordinate 
Judge's decree dismissing the whole claim. 
I donot think there is any authority for 
this view in the case of a contract ab initio 
void and under which no possession was 
given. Cases in which, a decree has been 
faken asthe starting point, are, as regards 
title, cases of voidable contracts where the 
decree has had the effect of invalidating a 
title believed good and, as regards posses- 
sion, cases in which possession has been 
previously enjoyed, and lost under the 
decree. As instances of the former class 
may be cited Hanuman Kamat v. Hanuman 
Mandur (19) where the sale was by one co- 
parcener and objected to by the others; 


(16) 8 Ind. 


. L. T. 467. . 
: un) 25 Ind. Cas. 618; 38 M.1171; 1 L. W. 849; 27 M. 


517; ISM. L. T. 397. i 
Lig 74 Ind: Cas. 416; 17 L. W. 254; A. I R. 1923 
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vans) 19 C. 12% 18 I. A. 158; 6 Sar. P, O. J. 91; 9 Ind. 


Dec. (x. 8.) 527 (Œ. O.) 
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and Multanmal Jayaram v. Budhumal 
Kevalchand (20) where possesfion and an 
ostensibly good title was given. Macleod, O. 
J., finding that the case clearly fell under 
Seshagiri Iyer, J.’s class (b) and adding “it 
must be specially noted that it is not the 
case that the seller had no title at all so 
that it could be said that he was selling 
nothing; and that, therefore, the transaction 
was void ab initio, nor is it a case where the 
purchaser got no possession.” Fawcett, J., 
who concurred puts the point clearly when 
he says: “I agree, however, that a distinc- . 
tion should be made between cases where 
from the inception the vendor had no title 
to convey and the vendee has not been put 
in possession of the property, and other 
cases, such asthe present one, where the 
sale is only voidable on the objection of 
third parties and possession is taken ‘under 
the sale,” The appellant seeks especially: 
to rely upon the judgment of the Privy 
Council in Bassu Kuar y. Dhum Singh (21) 
the facts of which were in brief, that a ere- 
ditor contracted with his debtor to buy 
certain villages and set off the debt against 
the purchase-money. A dispute arose and 
the debtor sued the ereditor for specific 
performance of the contract. The claim 
was at first decreed but in appeal dismissed 
whereafter the creditor sued upon the.debt. 
The High Court of Allahabad held that 
there was never any contract of which speci- 
fic performanee could be ‘granted, so that 
the character of the debt was never altered 
and accordingly that it was. barred. Their 
Lordships of the Privy Oouncil, however, 
took the view that there had been such a 
contract although the parties were not: 
entirely at one as to its terms, and that 
up to the date of the decree refusing speci- 
fic performance, the debtor retained the. 
amount ofhis debt as of right. He wasin 
a position to allege that the-debt had been 
wiped out by the contract. The facts are 
comparable, therefore, not to a contract of 
sale which was ab inilio void and without 
consideration but to one that became un- 
enforceable and of which the consideration 
failed at some subsequent date, in other 
words to Seshagiri Iyer, J.’s clags (b)eor 
class (c) and not to class (a). . 

Apart from authority, the position seems 
to me clear enough. ‘There is no provision 
of law according to which, a*plaintiff who, 

(20) 61 Ind. Cas. 70; 45 B.°055; 23 Bom. L. R. 32 


5 
(21) 11 A. 47; 151. A. 211; 5. Sar. P. O. J. 260; 49 
Ind. Jur. 450; 6 Ind. Dec. (N. 8.) 458 (P. 0,), ° 
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upon failing toobtain one remedy sues for 
an alternative one, is entitled to exclude 
the-time taken up by the former proceed- 
ings. It was open to the plaintiff here, if 
he had any doubt of his vendor's ability or 
willingness to give him a good title and 
possession to ask in the alternative either 
for possession or for the refund of his pur- 
chase-money.’ As I have said, at latest, as 
soonas his vendor filed his written state- 
ment, he was aware that he repudiated the 
contract and alleged that title, possession 
-and enjoyment of the property vested in 
Kuttiammal. A cause of action for damages 
thus arose and it is difficult to see in what 
manner limitation for such a suit could be 
affected by the course of the subsequent 
litigation. : 

I conclude, therefore, that the starting 
point was either the date of the sale-deed 
(27th December, 1909) or, at latest the date 
of Srinivasachari’s written statement (8th 
August, 1912). It is now, I think, settled 
that Art. 116 applies to the breach ofa 
registered contract of sale. [See Arunachala 
Aiyar v. Ramasami Aiyar (17) and Multan- 
mal Jayaram v. Budhumal Kevalchand (20)], 
but even applying that Article, the suit will 
be barred. 

The result, accordingly, is that the 
appeal is dismissed with costs. The Vakil’s 
fee will be Rs. 150, ` 

vV. N, V. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
SECOND CIvIL APPEAL No. 1143 or 1924, 
December 16, 1926. 
Present:-—Mr. Justice Boys and 

Mr. Justice Kendall. 
BHIKHAM SINGH AND anoTHER— 
PLAINTIFFS —APPELLANTS 

; versus 
B. BHARAT INDU AND oTHERs— 
DEFENDANTS —RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 120— 
Declaratory suit—Title denied in revenue proceed- 
ings—Cause of action. 

Where the title of a person who is seeking to have 
certgin revenue entries corrected is disputed in the 
revenue pr@ceedings, this furnishes him with a new 
ane of action tè maintaina suit for declaration of 
title. cda 

Second appeal against the decree of the 
District Judgg, Farrukhabad, dated the 
I6th of April, 1924. . 

FACTS appear from the following 
judgment of the District Judge:— 


BHIKHAM SINGH 2. 
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This is ‘an appeal from a judgment of tke 


Subordinate Judge of Farrukhabad, decree- 
ing the suit of the plaintiffs-respondents for 
a declaration that they are the cwners in 
possession of a certain share of zemindari, 


and that the defendants-appellants who are . 


recorded as mortgagees of thé said share, 
have no mortgagee rights therein and are 
not in possession. 

The first plea taken before this Court 
is that the suitis barred by limitation. 

In the Settlement papers of 1308 Fasli 
Darga Prasad, father of the defendants. 
appellants was recorded as mortgagee and 
Kirpal Singh, father of the plaintiifs- 
respondents was shown as mortgagor. ‘That 
entry appears to have been attested by 
Kirpal Singh, but it is alleged in the 
present suit that the entry was incorrect 
The recording of the name of Durga Pra- 
sad.as mortgagee in 1308 Fasli was, there- 
fore, an invasion of the rights of the 
plaintifis-respondents and it gave the plaint- 
iffs respondents a cause of action. “It is 


not shown that therehas been any stb 


sequent invasion of their righis. I am 
therefore, clearly of opinion that under 
Art. 120 of the Limitation Act the suit of 
the plaintiffs-respondents is time-barred 
The mere fact that in the proceedings for 
correction papers the defendants-appellantg 
opposed the application of the plaintiffs- 
respondents would not give the latter a 
fresh cause of action. The case of Akbar 
Khan v. Turaban (1) is pertinent to the case 
before me. I, therefore, find that the suit 
is time-barred and allow this appeal and 
dismiss the suit of the plaintiffs respondents 
with costs in both Courts. 


Mr. U. S. Bajpai, for the Appellants. 
Dr. K. N. Katju, for the Respondents, 


JUDGMENT.—The lower Appellate 
Court relied on Akbar Khan v. Turabun (1). 
Its attention was not directed to Sheopher 
Singh v. Deo Narain Singh (2), Kali 
Prasad Misir v. Harbans Misir (3) and 
other cases in which it was held that ihe 
Revenue Court proceedings gave the plaint- 
iffs a new cause of action.e It is agregd 
by Counsel for the appellants and the re- 
spondents both that no question of limita- 
tion can, therefore, arise in, this case and 
that the suit must be remanded for deci- 


(1) 1 Ind, Cas. 557; 5 A. L. J. 637; 31 A9; A. W. N, 
(1908) 252; 4 M. L. T. 444, 6 

(2) 17 Ind, Cas, 675; 10 A. L. J. 413., 

(3) 50 Ind, Cas. 767; 17 A. L, J. 588, A 
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sion by the lower Appellate Court on the 


merits, Ordered „accordingly. Costs will 
abide the result. é 
Z. K. Order accordingly. 





LAHORE HIGH COURT. 

Otvit Revision Perrrion No, 492 oF 1926. 

Decentber 22, 1926. 

.  Present:—Mr. Justice Broadway. 

Taz Firm AMIN CHAND-KANSHI RAM 
THROUGH KANSHI RAM-DHARM CHAND 
— DEFENDANTS—PETITIONERS 
versus 
Taz Firm KANSHI RAM-MITTAR SAIN 
THROUGH KANSHI RAM-MELA RAM— 
PLAINTIFFS—RESPONDENTS. 

Arbitration—Court, inherent power of, to revoke 
arbitration. 

A Court has inherent power to revoke the appoint- 
ment of an arbitrator before the making of an award 
in a proper case. But this power should always be 
exercise with the greatest caution. 

Petition for revision of the order of the 
Third Class, Kasur, 

District Lahore, dated the 7th J une, 1926. 

Mr, Jai Gopal Sethi, for the Petitioners. 

Mr. Jagan Nath Aggarwal, for the Re- 
spondents. 

JUDGMENT.—0n the 21st April, 1925, 
the Firm of Kanshi Ram-Mittar Sain of 
Kasur instituted a suit for the recovery of 
Re. 2,000 on Aundis against the Firm of 
Amin Chand-Kanshi Ram also of Kasur. 
This case remained pending till 23rd 
October, 1925, when the parties agreed to 
refer their disputes to arbitration and the 
parties each nominated their own arbitrator. 
The defendant firm nominated Lala Kishan 
Dial, Vakil. Soon after this nomination in 
November, 1925, the defendant firm asked 
the Court to allow him to eancel the 
appointment of Lala Kishan Dial as the 
said gentleman was related to the other 
arbitrator as well as to the plaintiff, Evi- 
dence was taken and Lala Kishan Dial was 
put in the witness-box and on the 7th 
June, 1926, the Court came to the conelu- 

ion that there was no proofwhatever to 

alee that the defendant was not aware of 
the alleged relationship between Lala 
Kishan Dial and the plaintiff as well as 
between the arbitrators and finally came to 
the conelusion that this particular applica- 
-tiqn was premature. It accordingly refused 
to allow the defendant to reyoke the 
appointment of Lala Kishan Dial. Against 
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that order, which is clearly of an inter- 
locutory nature, the defendant firm came 
up to this Court under s. 44 of the Punjab 
Courts Ack and Mr. Jai Gopal Sethi has 
endeavoured to satisfy me that this isa 
case in which I should interfere and has 
cited two decisions of the Allahabad High 
Court in which it was pointed out. that 
a Court has inherent powerto revoke the 
appointment of an arbitrator before the 
making of an award ina proper case but 
that this power should always be exercis- 
ed with the greatest caution. I have no 
doubt that this Court has the inherent 
power claimed for it by Mr. Jai Gopal 
Sethi. In the present instance the Court 
below has exercised that inherent power 
and hascome to the conclusion that no 
case has been made out for interference 
on its part. In revision I am unable to 
say that the view taken by the Court below 
is against law. It has not declined jurisdic- 
tion by merely saying that the applica- 
tion is premature for it is perfectly clear 
from the order itself that it has weighed 
the evidence led by the objector and has 
come to the conclusion that the objector 
has failed to prove that he had no know- 
ledge of the alleged relationship prior to. 
the selection of Lala Kishan Dial as his 
representative on the Arbitration Board. 
In these circumstances I am unable to 
interferein revision and I, therefore, diss‘ 
miss this petition with costs. 
R. L. Petition dismissed, 


ed 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Secon Civin Appgan No, 395-B oF 1924, 
November 19, 1926, 
Present:—Mr. Kinkhede, A. J. C. 
BALAYYA—PLAINTIFF—APPELLANT 


Versus 
NANDLAL—Dzrsnpant— 
RESPONDENT. Ta 

Transfer of Property Act (IV of 1882), s. 58—Fraudu- 
lent transfer—Preference of some creditors, effect of 
—Price, inadequacy of. ° ? 

The mere circumstance that a debtêr selects some of 
his creditors and makes payments of their debts out 
of the sale-proceeds of his property isno ground for 
imputing a fraudulent intention ko the vendor and 
vendee, so as to bring the transaction within the 
scope of s. 53 of the Transfer of: Property Act, especi- 
ally where the price fetched is not alleged or proved , 


to be grossly inadequate. T “48, col, 2. 
LP + 
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Bhagwant v, Kedari (1) and Musakar Sahu v. Hakim 
Lal (2), followed. 

Appeal agaist the decree of the Second 
Additional District Judge, Akola, dated the 
30th August, 1926, in Civil Appeal No. 36 
of 1924. . 

Mr. D. T. Mangalmurti, for the Appel- 
lant. 

‘Mr; W. B. Pendharkar, for the Respond- 
ent. 


JUDGMENT.—This appeal is by the 
plaintif who lost his suit in the Courts 
below, He sued on foot of a registered 
sale-deed, dated 30th March, 1922, execut- 
ed in his favour by three brothers Rajlingu, 
Piraji and Balu in respect of the fields 
in suit for a consideration of Rs, 3,000. 
The possession of the fields was actually 
transferred to the purchaser who then sub- 
let them to the vendor Rajlingu for the 
year 1922-23 undera bataipatra dated 17th 
April, 1922. It appears he was allowed to 
hold over on the same terms after the expiry 
of the terms of the batai contract, While 
the plaintiff was in possession defendant 
Nandlal sued Piraji and obtained a decree 


on 3lst March, 1922, and in due course at- ` 


tached the fields insuit, Plaintiff prefer- 
red an objection but the same was dis- 
allowed by holding the sale to be fraudu- 
lent; and the attachment.was maintained as 
regards Piraji’s 1/3rd share and withdrawn 
as regards the remaining 2/3rds sbares 
of Rajlingu and Balu. The plaintiff, there- 
fore, sued to set aside the summary deci- 
sion passed in Civil Suit No. 194 of 1921 on 
the file of the Munsif, Basim, The defend- 
ant alleged that the sale was fraudulent 
and the lease was bogus and intended to 
give colour to the transaction of sale. The 
tirst Court fourid the sale proved and held 
that it was for valuable consideration and 
not fraudulent. It accordingly decreed 
the claim. The decree-holder-defendant, 
therefore, appealed to the Additional Dis- 
trict Judge’s Court. $ 

The learned Additional District Judge 
notes that the execution of the sale was 
not disputed before him. So the only 
ground of attack was the so-called fraudu- 
leni nature of the transaction. Of course, 
the plaiĝtif being unsuccessful in the 
‘claim proceedings had the burden of prov- 
ing the reality and ood faith of the trans- 
action. The vendee; and one of the vendors 
Rajlingu and one of the creditors Musam- 
maż Munna have been put in the witness- 
box. One more witness Rajanna has been 
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examined to prove that Rajlingu was ' 


separate from his ofher brother Piraji. Tht 
plaintiff's relationship has been relied on as 
one ofthe circumstances tending to prove 
the fraudulent nature of the transaction 
of sale. h f 

As regards consideration the lower Ap- 
pellate Court has found that out of the 
five items forming the consideration, vizs: 


(1) Rs. 
(2) » 


50 
273 


already regeived; 

due to plaintiff by all the 
three brothers on account 
of old debts; 

due to one Rodba by all three 
brothers undertaken to be 
paid by plaintiff; 

due to one Munna on a. pro- 
note executed by Rajlingu 
and Piraji undertaken to 
be paid by plaintiff and 

due on a mortgage executed 
by all three brothers in 
favour of one Raghunath 
Marwadi undertaken toh 
paid by plaintiff, 


(3) „ 424. 


(4) ,, 725 


(5) „1,526 


Rs. 3,000. 


There is no independent evidence to 
prove the payment of Rs. 50 and the exist- 
ence of the prior debt of Rs. 275 and the 
payment of Rs. 424 to Rodha as per Ex, 
p-4, Thus, Rs. 749 disappeared as unprov- 
ed. As regards the 4th item of Rs. 725 
the lower Appellate Oourt held that though 
the creditor Munna was examined to prove 
the genuineness of his receipt Ex. b-5 
there was no satisfactory and convincing 
evidence to prove the existence of the debt. 
The lower Appellate Court thus held the 
consideration of the sale to the extent of 
Rs. 1,474 unproved. This left a balance 
of Rs. 1,526. With regard to this item the 
Court of Appeal entertained suspicion ïn 
view of the re-payment of Rs, 531 said to 
have been made towards the debt by Raj- 
lingu. According to plaintiff the money 
was supplied by him but the payment wag 
made by Rajlingu’s hand. But in this he 
was contradicted by the mortgagee who 
denied all knowledge of the plagntiit’s sale, 
In short, the story of the harala was held 
to be sham. He thus concluded, shat ex- 
cepting the mortgage there was-no proof 
of other debts and even as to the mertgage 
there was no proof of havala. ' As regardg 
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“the possession of the property he found 
that there was no satisfactory evidence to 
prove that possession was, in fact, transfer- 
red to plaintiff. | 
Taking the relationship of the parties to 
the sale to the vendee, the proximity of 
e the sale to the date of the decree and the 
absence of all attempts at taking posses- 
sior in consideration the lower Appellate 
Court concluded that the sale was fraudu- 
lent and intended to defeat the defendant 
creditor. ,The first Court's decree was 
upset and the plaintiff's claim dismissed. 
The plaintiff, therefore, comes up in second 
‘appeal and contends that the lower Ap- 
pellate Court has misapprehended the real 
question Ah issue; that the sale-deed itself 
was the bist evidence of the havala; and 
that the sale by three persons could not have 
been intended to defeat the creditor of one 
brother and that s. 53 of the Transfer of 
Property; Act does not prohibit undue 
preferenge to one of several creditors. — 
_ I thimik on each of these points the plaint- 
iff <6 entitled to succeed. The sale having 


__..--feen held proved the direction to pay the 


debts to the several creditors implied an 
admission of the existence of the several 
debts and of the liability thereof being 
subsisting and outstanding not against one 
or the other of the executants but as 
against all of them jointly. What may have 
originally been the debt due by one was 
treated asa debt payable by all three and 
liable to be satisfied out of the interest of 
all. three brothers without distinction. 
Then again the balance of the considera- 
tion of the sale apart from the mortgage 
encumbrance which was then ascertained 
to be of Rs, 1,526 was Rs. 1,474. This re- 
presented the price of redemption of all 
the three brothers. The proportionate value 
of Rajlingu’s equity of redemption would 
at the mostbe Ks. 491. No attempt has 
been made to prove that Piraji’s equity of 
redemption has been sold for less than its 
proper value. . 

‘There is, therefore, no ground for 
suspecting the bona fide of the transaction 
merely because the sale wasefiected just a 
day before the decree was passed or because 
it wasin favour of a relation or because 
one of the vendors was chosen asthe ba- 
taidar by the vendee. It is said that there 
is no convincing proof of the evidence of 
the other debts. Exhibit P-4 evidences 
a payment of Rs. 424 to Rodba on 4th 
April, 1922,.and Ex. P-5 of Rs. 725 to Munna 
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under the same date. Munna has pledged 
her oath to the truth of the admission made 


by her in the receipt (Ex. P-5) that sha `` 


received the payment towardsa debt due 
to her. These two documents: have been 
held proved by the Court of first appéal 
but have been suspected not to represent 
a real state of facts. I see no reasonable 
grounds for the lower Appellate Court's 
suspicions which on the face of them seem 
to be wholly unwarranted. 


The mere circumstance that the respond- - 


ent’s debtor Piraji preferred the two cre- 
ditors Rodba and Munna and the plaintiff 
to whom also Rs. 275 were due as admit- 
ted ‘in the sale-deed is no ground for 
imputing a fraudulent intention to the 
vendors and the vendee, so as to. bring the 
transaction within the scope of s. 53 ofthe 
Transfer of Property Act, especially as the 
price fetched is not alleged or proved to 
be grossly inadequate. The cases in Bhag- 
want v. Kedari (1) and Musahar Sahu v. 
Hakim Lal (2) fully support this proposi- 
tion of law. 

Iam not prepared to go to the length 


- of imputing an intention to Piraji’s other 


brothers to defeat creditors or to become 
parties to a plot of Piraji to defeat the 
present respondent Nandlal and to go to 
the length of inventing some debts and 
to admit that they were due to them. On 
the contrary the sale appears to be! genu- 
ine and for consideration and intended to 
take effect. 

For all these reasons I differ from the 
lower Appellate Court and hold that the 
sale has been improperly regarded as 
fraudulent by that Court. The result is that 
the decree of the Appellate Court is set 
aside and that of the first: Court restored 
with costs in all Courts to be paid by the 
defendant-respondent, 


Z. K. Decree set aside. 
(1) 25 B. 202; 2 Bom. L. R. 988. 

(2) 32 Ind. Cas, 313; 43 ©. 521; 30 M. L. J. 116; 3 
L. W. 207; 29 C. W. N. 393; 14 A. L. J. 198; (1916) 1 
M. W. N. 198; 19 M. L. T. 203; 23 C. L. J. 406; 18 
Bom. L. R. 378; 43 I. A. 104 (P. C.). 
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LAHORE HIGH COURT. 
MiIsCELLANEOUS SECOND Civic APPEAL 
No. 2649 or 1925. 

November 25, 1926. 
_ Present :—Mr. Justice Coldstream. 
MOHAMMAD SHAFI—Derenpantr— 
a APPELLANT 
; ` TETSUS i 
Panchayat, FATEHGAR THROUGH 

Sardar Sahib Sardar NARAIN SINGH 

- PRESIDENT or tue sap Panchayat — ` 
PLAINTIFF AND OTHERS—DEreNvaNrs— 
i ' . RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XLI, r. 28 
—Court Fees Act (VII of 1870), s. 13—Remand for 
amendment of plaint and re-trial—Court-fee, ‘refund 
of—Appeal, whether lies. 

An order of remand directing the amendment of the 
plaint and a trial of, the suit fails within the purview 
of r. 23 of O. XLI of the Civil Procedure Code. 

Jadab Gobinda Singh v: Anath Bandhu Sahu (3), 
relied on. 

An order refunding Court-fee when remand is 
made can only be passed under s. 13 of the Court Fees 
Act, in a case where the remand is made under 
O. XLI, r. 23 of the Civil Procedure Code. 


‘Miscellaneous second appeal from the 
order of the District Judge, Gurdaspur at 
Dalhousie, dated the 18th June, 1925, revers- 
ing ‘that of the Subordinate Judge, Fourth 
Class, _Pathankote, District Gurdaspur, 
dated the 21st June, 1924. 
` Mr. Shambhu Nath Puri, for Dr. Moham- 
mad Alam, for the Appellant. 
| Messrs. Hargopal and Nanwan Mal, for 
the Respondents. 


‘'SJUDGMENT.—The village of Fatek- 
garhin Batala Tahsil of Gurdaspur Dis- 
trict was at one time a Municipality. In 
1896 it became a Notified Area under the 
provisions of the Punjab Municipal Act, 
and in 1912 the Notified Area Committee 
being abolished the affairs of the town were 
by an executive order of the Deputy Com- 
missioner made over for Government toa 
Panchayat. A dispute arose between the Pan- 
chayat onone side and the proprietors of one 
of the paitis (sub-divisions) of the town 
and Muhammad Shafi, to whom the pat- 
tidars had sold a site, on the other, and in 
June 1922 a suit was instituted by the 
Panchayat through its President for pos- 
session of the site in dispute. 

The Subordinate Judge, Fourth Class, 
held that the Panchayat had failed to prove 
its ownership and ‘dismissed the suit, The 
Panchayat appealed to the District J udge 
of Gurdaspur urging that the first Court 
hail not understood She nature of the suit 
which had been brought by the Panchayat 
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ad 49. 
Committee on behalf of all the inhabitants. 

On the date of hearing a preliminary 
objection was taken before the District 
Judge by the respondents to the cffect 
that the Panchayat had no locus siandi. 
The District Judge held that so far as could, 
be discovered the Panchayat had no hasis 
in Statute Law and he recorded the follow- 
ing order :— 

“Under the circumstances I think the best 
course is to accept the appeal, set aside the 
decree of the lower Court and order a re- 
trial on an amended plaint in which the 
members of the Panchayat shall sue under 
O. I, r. 8 of the Code of Civil Procedure, on 
behalf of the bashindgan deh. Lala Iqbal 
Rai, Subordinate Judge, Batala, should 
thereupon proceed according to law. Stamp 
on appeal to be refunded and other costs 
to be costs in thecase. All the vendors were 
not served for this Court but they are not 
necessary parties to the appeal, the only 
point involved being that of ownership of 
the sitein dispute. It is, however, desirable 
that the Subordinate Judge should give. 
them the opportunity of appearing at the 
retrial.” 

Against this order Mohammad Shafi the 
vendee of the disputed site has filed the 
present appeal. 

On behalf of the Panchayat Mr. Nanwan 
Mal raises the preliminary objection that 
no appeal lies against the order of the 
learned District Judge. He points out 
that in this case the suit had not been dis- 
posed of ona preliminary point and that 
the District Judge's order of remand 
must, therefore, be held to have been passed 
in exercise of the inherent powers confer- 
red by s. 151 of the Code of Civil Proce- 
dure, He cites the Lahore ruling Wisahiv 
Ram v. Alwal (1) which states expressly 
that there is no appeal provided in the 
Civil Procedure Code, against an order of 
remand made in exercise of such power, 
and not made under the provisions of r. 
23 of O. XLI of the Code. In reply to this 
objection Mr. Shambhu Nath urges that 
it is clear from the fact that the stamp on 
the appeal was refunded that the District 
Judge intended bis order tobe one under 
O. ALI, r. 23 and appeal against which is 
provided for by O. XLIII, r, 1 (us. 


An order refunding Court-fee when re- 
mand is made can only be passéd under 


an 78 Ind, Cas, 408; 6 L, L. J. 153; A. 1, R, 1924 Lah, 
| . 


wer 


sii > 


s. 13 of the Court Fees Att in a case where 
the remand is made under O. XLI, r. 23 
[Agent, Bengal Nagpur Ry.v. Behari Lal 
Dutt (2). The judgment in Jadab 
Gobinda Sinyh v. Anath Bandhu Sahu (3) is 
eauthority for holding that an order on 
appeal directing the addition of parties to 


< ~a:sulé and remanding the suit for re-trial 


fo ee 


is an order upon a point which is neces- 
sarily preliminary to, the proper decision and 
the trial of the suit. The circumstances of 
the present Caseappear to me to be analogous 
to those dealt with by that judgment and 


assuming the order appealed against to - 


be one passed under the provisions of 
O. XLIr. 123, I proceed to dispose of the 
appeal on its merits. 

‘fhe objection that the Panchayat had 
no locus stanli was pleaded by the defend- 
ants in their written statements but was 
apparently not pressed, for no issue on the 
point was raised, It ought to bave been 
obvious ‘from the beginning that the plaint- 
a ala sued through the President ofthe 

nehayat were not suing in their personal 
capacity as-“panches” but as representa- 
tives, of the people of VFatehgarh town, 
How the first Court failed to grasp (as ap- 
parently it did) the real nature of the suit 
when it came to write its iudgment is 
difficult to understand. The facts, stated 
in the learned District Judge's order, that 
the Panchayat was constituted by the 
Deputy Commissioner in 1912 and has 
since then governed the town, are not 
disputed. The circumstances are very 
sitilar to those of the case reported as 
Krishna Boi v. Collector and Government 
Agent, Tanjore (4) and I think, that the 
learned District Judge’s order fell within 
the express provisions of O.J,r.10 of the 
Oivil Procedure Code, although that rule 
is not mentioned in his order. 

Finding the order neither illegal nor 
improper but permitted by law and justifi- 
ed by the circumstances, I dismiss the 
appeal with costs. 


Z. K. Appeal dismissed, 
A. N. A. 
#(2) 90 Ind. Caf, 426; 52 C. 783 at p. 787; 29 0. W. 


N. 614; A. I. R. 1925 Cal. 716. 
(3) 5 Ind. Cas. 998; 37 O. 171, 
(4) 30 M. 419; 2 M, L, T, 447, 
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ALLAHABAD HIGH COURT. 

First Cryin Appwa No. 412°oF 1923. 
November 30, 1926. 
Presenit:—Mr. Justice Lindsay and 
Mr. Justice Sulaiman. 
Lala MADAN LAL AND ANOTHER— 
APPELLANTS 

versus. ; 

Rai Bahadur Lala JANKI PRASAD 
AND OTHERS— RESPONDENTS. d 

Public policy—Partnership, wiegal—Suit for parti- 
tion of partnership property, whether maintainable. 

A suit for the partition of the property of a partner- 
ship, which consists of more than twenty persons and . 
is consequently illegal, cannot be maintained. [p. 
50, col. 2.) 

Mewa Ram v. Ram Gopal (1), followed. 

First appeal against the decree of the 
Subordinate Judge, Bulandshahr, dated the 
16th July, 1923. 

Dr. S. N. Sen, for the Appellants. 

Dr. K.N. Kaiju, for the Respondents. 

JUDGMENT. —This is a plaintiffs’ ap- 
peal arising out of a suit for partition of a 
ginning factory and press. The plaintiffs 
alleged that they were share-holders in this 
ginning factory and press to the extent of 
5/72. They admitted that this partnership 
had been declared to be invalid inasmuch 
as it consisted of more than 20 members. 
Nevertheless they asked for the relief men- | 
tioned above, 

The defendants, who were other members 
of this illegal association, pleaded inter 
alia that the suit was not maintainable 
because the partnership was illegal. The 
learned Subordinate Judge has dismissed 
the suit holding that this was a suit by one 
partner against the remaining partners in 
respect of illegal partnership transactions, 
and the plaintiffs could not seek any redress 
from a Court of Justice. 

The plaintiffs have come up in appeal, 
and on their behalf it is contended that 
there is no bar to the Court granting them 
a relief for the actual partition of the pro- 
perty, treating it as belonging to a number 
of co-owners (though more than 20 in num- 
ber) and entirely ignoring the existence of 
any alleged partnership. The argumentis 
that the Court should not recognize the 
existence of any such partnership, but it 
cannot at the same time ignore that the 
property which exists belongs’ to a number 
of co-owners including the plaintiffs, This 
question of law has been the subject of 
decision in a recent case, Mewa Ram v. 
Ram Gopal (1). Two learned Judges out 

1) 97 Ind. Cas. 90; 24 ALL. J. 777; A. IR, tag 

ı 591; 41 A, 735, i : 
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of three held that a suit brought by some 
mémbers of* an illegal association for any 
relief was not maintainable and that the 
well-known rule that where all the parties 
were equally in fault the law favoured him 
who was actually in possession was applic- 
able even to a claim for partition where the 
plaintiff claimed to be in joint possession 
with the defendants. This being the view 
of the majority in the case so recently de- 
cided, we cannot go behind that expression 
of opinion. 

The learned Counsel for the appellants 
has brought to our notice the case of Green- 
berg v. Cooperstein (2) in which Tomlin, J., 
remarked that “he does not himself believe 
that the law is so powerless that when 
money is in the hands of persons who have 
received it for-application for an illegal 
purpose, it cannot protect the contributors 
orenable them to recover it before it has 
been applied for this illegal purpose;” and 
further that the case of persons who have 
subscribed money for an illegal purpose, 
who come requiring the agents in whose 
hands it is acd who were to apply it for 
that purpose and have not done 30, to re- 
turn it to them, was different from cases 
where an illegal association was seeking to 
recover money lent by it. The case may 
perhaps be distinguished on the assump- 
tion that there the money had not been 
applied for the illegal purpose and was in 
the hands of agents who had received it 
from the plaintiffs, However that may be, 
we are bound by the ruling of our own 
High Court mentioned above. 

“The result, therefore, is that this appeal 
is dismissed with costs, 

Z K, ‘Appeal dismissed. 


(2) (1926) Oh. 657; 93 L, J, Oh. 468. 


LAHORE HIGH COURT. 
Suconp O1vin AppzaL No. 1268 or 1926. 
December 13, 1926. 

» Present:—Mr. Justice Zafar Ali. 
GANGA RAM—DEFANDANT—ÅPPELLANT 


versus 
HASSAN SHAH AND otaeas—PLatntire3 — 
a RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Arts. 142, UL. 
Wagte land—Possession follows titlek—Adverse posses-* 
sion—Onus of proof. 

Where laid is lyiag waste possession follows title, 


HASSAN SHAH, 


made, 


BA 
Tp a suit for possession of waste land it is for the tle- 
fendant to prove adverse possession for more than 12 
years under Art. 144 and not for the plaintiff to prove 
his posssssion within 12 years. 

Second appeal from the decree of the 
District Judge, Shahpur at Sargoctha, dated 
the 4th January, 1926, varying that of thee 
Sub-Judge, Fourth Class, Shahpur, dated 


the 16th May, 1925. ` ° 
Mr. Amar Nath Monga, for the Appel- 
lant. i 
Mr. Ghulam Mohi-ud-Din, for the Re- 
spondents. 


JUDGMENT.—This wasa banna shikni 
or boundary encroachment case. Between 
the plaintiffs’ fields on the east and the 
defendant's garden on the west there is 
a foot-path 4 karams wide and 2 kanals 
in area which belongs to the plaintiffs, 
In the Jamabandi 1912-18 it was shown 
that the defendant had encroached upon 
the foot-path to the extent of halfa kanal 
and had annexed it to his garden. The 
plaintiffs instituted the present suit on the 
7th June, 1924, for possession of this halt 
kanal. The defendant pleaded adverse pos- 
session but the trial Court overruled that 
plea and decreed the plaintiffs’ suit. Oa 
appeal. the learnad District Judge pro- 
ceeded on the erroneous assumption that 
the entry in the Jamabandi 1912-13 related 
only to one-fourth of a kanal and holding 
that the defendant's possession with regard 
to that quarter had been adverse for over 
12 years dismissed the plaintiffs’ sait with . 
regard to that quarter. The defendant 
appears in this Court in second appeal 
and his learned Counsel pointing out the 
error into which the learned District Judge 
had fallen argues that the plaintiffs’ claim 
for the reasons assigned by the District 
Judge_should have been dismissed with 
regard to the entire half kanal, 

Now, itis quite clear that where land 
is lying waste possession follows title, and 
that as the entire strip ofland two kanals 
in area was lying waste, it must be 
presumed to have been in the possese 
sion of the plaintiffs its owners till 
it was encroached upon, It was, there« 
fore,on the defendant who was the tres* 
passer to prove when that encroachment was 
and the Article applicable was 
Art. 144and not Art. 142 of the Indian Limi« 
tation Act. The only reliable evidence on, 
this point was furnished by the-entry in: 
the Jamabandi 1912-13 which relatedto the: 
period from Kharif 1912 to 1913 and must 
have been verified in 1913 and net before, 


The defendant's possession could not haye 
been presumed to. have commenced from 
before July 1912 and as the suit was in- 
stituted in June 1924 it was within time. 
e Counsel for the plaintiffs-respondents 
e urges that though they did not prefer an 
appeal against the order of the District 
Judge, this Court should, by virtue of 
0. XLI, r. 33, restore the decree of the 
trial Court. I am of opinion that this is 
a fit case forinterference under the said 
tule and I, therefore, dismiss the appeal 
‘with costs and restore the decree of the 
„trial Court. 


R L. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Stooxv Civin Aperau No. 1439 or 1924. 
November 18, 1926. 
Present:—Mr. Justice Iqbal Ahmad. 


=. - MOHENDRA DUBE AND anoTHEx— 


DEFENDANTS — APPELLANTS 


VETSUS 
RAM BHAJAN AND OTAERS—PLAINTIFFS 
— RESPONDENTS. 

Partition, suit for—Plaintiffs claiming share for 
themselves and some defendants—Procedure. 

Wherein a suit for partition the plaintifis claim 
along with some of the defendants a certain definite 
share in the property in dispute and those defendants 
do not object to that share being assigned to the 
plaintiffs, the share may be assigned to the plaintiffs 
jointly along with the defendants who are entitled to 
such share. 

Second appeal against the decree of the 
District Judge, Ghazipur, dated the 13th 
September, 1924. 

Mr,.Baleshwari Prasad for Mr. S, K. Das, 
for the Appellants. 

Mr. A. P. Pande, for the Respondents. 

SUDGMENT.—This is a defendants’ 
appeal and arises out ofa suit for posses- 
sian of a one-third share in certain occu- 
pancy holding and for damages. 

The plaintiffs’ case was that they were 
entitled to a one-third share in the holding 
and that the remaining two-thirds share 
Belonged to defendants Nos. lto 7. One 
of the defendants to the suit was Ram Das 
Dube and he alleged in his written state- 
ment that®he along with the plaintiffs 
was entitled to a one-third share claimed 
by the phaintifis;in other words he main- 
tamed that he had a one-ninth share in the 
holding indispute and that the decree in 
the. plaintiffs’ favour should be passed 
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“subject to the reservation of his right and 
share.” A i 

The contesting defendants, who are -the 
appellants before me, resisted the suit on 
the ground, that the plaintiffs had no share 
in the holding in dispute and, further the 
plaintiffs not having been in possession 
within 12 years prior to the institution of 
the suit, the suit was time-barred. 

The trial Court dismissed the plaintiffs’ 
suit. On appeal by the plaintiffs, the learned 
District Judge remitted certain issues to the 
trial Court for findings thereon. On return. 
of those findings the lower Appellate Court 
has held that the plaintiffs’ allegation that 
they were the owners of a one-third share 
in holding, and had a subsisting right to 
the same, has been proved and on that 
finding it has passed a decree in the 
plaintiffs’ favour for a one-third share of the 
holding in dispute. 

The only point that has been argued 
before me on behalf of. the defendants- 
appellants in this appeal is that the plaint- 
iff’ share was only tothe extent of two- 
ninth in the holding and the remaining 
one ninth share with respect to which a. 
decree has been passed in the plaintiffs’ 
favour belongs to Ram Das Dube, and 
as such the decree in the plaintifis’ favour 
should have been only with respect to the 
two-ninth share in the holding. In support 
of this contention reliance has been placed’ 
on the case reported as Rohan Singh v. 
Ahsani Begam (1). It was held in that case 
that when the plaintiffs have a definite ` 
share in the property in dispute, the decree 
in their favour should be limited ‘to the 
specific share to which they ‘are entitled; 
Inmy opinion, that case is distinguishable 
from the presentcase. In the case of Rohan 
Singh v. Ahsani Bagam (1) only one of several 
heirs of a deceased Muhammadan was the 
plaintiff, and her remaining co-heirs were no 
parties to the suit, and, asa matter of fact, 
their whereabouts were not known. In the 
present case Ram Das Dube who was 
entitled to a one-ninth share was a party 
to the suit, and he himself prayed that 
the decree in:the plaintiffs’ favour as prayed 
for by the plaintiffs should be ‘passed 
“subject to the reservation of his right 
and share.” 


Moreover, the point now raised int appeal 
before me was nowhere taken in the written. 
statement and this by itself was a justifiga- 


(1) 17 Ind, Cas, 469; 10-A, L, J. 518, P 
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‘tion for the lower Appellate Court to over- 
rule the point now urged before me. 

The learned Counsel for the respondent has 
no objection to a modification of the decree 
of the lower Appellate Court to this extent 
that instead of decreeing the plaintiffs’ 
claim as decreed by that Court, I should 
pass adecree for one-third share jointly 
in the plaintiffs’ favour and Ram Das Dube. 
All the parties are before me and I think 
that I must pass a decree that will protect 
the rights of all the persons having an 
interestin the holding in suit. 

The result is that I modify the decree 
of the lower Appellate Court by passing a 
decree for possession of a one-third share 
in the holding in dispute jointly in 
favour of the plaintiffs and Ram Das Dube, 
defendant No.8. As the appeal substantial- 
ly fails, the appellants must pay the 
costs of the plaintiffs-respondents in all 
Courts, including in this Court fees on the 


higher scale. 
Z. K. Decree modified. 


LAHORE HIGH COURT. 
LETTERS PATENT APPEAL No. 71 or 1925, 
January 14, 1927. 

Present :—Sir Shadi Lal, Krt., Chief 
Justice, and Mr. Justice Broadway. 
CHANDU LAL AND OTHERS—DEFENDANTS— 
APPELLANTS 
VETSUS 
MUKANDI LAL AND OTHERS— PLAINTIPEFS 
— RESPONDENTS. 

Hindu Law—Guardianship—Step-mother, whether 


` de jure guardian—-Mortgage by step-mother—Antece- 


dent debt. 
A step-mother is not a de jute guardian of her step- 


son under Hindu Law. 

Where it is not proved that the step-mother was 
in fact the manager of her step-son’s property or the 
guardian of his person, a mortgage of his property 
effected by her is not a mortgage by a de facto guardian 
and the debt secured by the mortgage cannot be re- 
garded an antecedent debt. í h 

Letters Patent Appeal against the judg- 
ment of Mr. Justice Campbell, dated the 
2nd of February, 1925. 

Mr. Shto Narain, for the Appellants. 

Mr. Shamatr Chand, for the Respondents. 


. JUDGMENT. 
' Shadi Lal? C. J.—Thisis an appeal 
under s. 10 of the Letters Patent against 
the decision of Mr. Justice Campbell 
dated the: 2nd February, 1925. The facts 
briefly are as followsi— 


CHANDU LAL V. MUKANDI LAT, 


_the 
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Tn 1903 one Musammat Dashodan, widow 
of Telu Mal, mortgaged certain shops to 
Chandu Lal, ete, for a sum of Rs. 590 
with interest. She professed to have 
acted on her own behalf and on behalf of, 
her step-son Mata Ram as ‘his guardian. 
On the 20th of August, 1918, Mata Ram 
executed a mortgage of the said pro- 
perty in favour of the same mortgagees. 
The consideration for this mortgage is 
entered as the sumof Rs. 800° due under 
the mortgage of 1906 and a further loan 
of Rs. 100, a 

At or about the same time Mata Ram 
executed a document taking the shops on 
lease from the mortgagees. As the rent 
reserved under the lease was not paid, 
mortgagees sued and obtained a 
decree far possession of the mortgaged pro- 
perty. : 

The three minor sons of Mata Ram 
then instituted the suit out of which this 
appeal has arisen asking for a declaration 
that Chandu Lal and others were not 
entitled to take possession of the mort- 
gaged property under the decree referred 
to above, inasmuch as the said property 
was joint and ancestral. 

It was found that the sum of Rs. 100 
said to have been paid before the Sub- 
Registrar had not been proved to be for 
necessity and the only question before the 
learned Judge in Chambers was whether 
the sum of Rs. 800 could be regarded as an 
antecedent debt. After a careful examina- 


.tion of the situation Mr. Justice Campbell 


came to the conclusion that it had not 
been proved that Musammat Dashodan 
had been in fact the manager of her step- 
son's estate or the guardian of his person. 
Musammat Dashodan was elearly not Mata 
Ram's guardian de jure and after giving 
due weight to the arguments addressed 

to us by Mr. Sheo Narain I am of opinion 
that the view taken by the learned Judge 
in Chambers is correct, that the mortgage 
of 1906 was not effected by a de facto 

guardian of the minor Mata Ram. [ also 
agree with the learned Judge in Chambers 
in holding that the debt incurred by 

Musammat Dashodan in 1906 cannot be 

regarded as an antecedent debts . 

I, therefore, dismiss this appeal with . 
costs. -* 


Broadway, J.—I concur. _ 
R. L. Appeal dismissed, 


“Bi : 


: MADRAS HIGH COURT. 
Szconp Oiviz APPEAL No. 605 or 1924. 
f November 17, 1926. 
8 Present: —Mr. Justice Waller. 
~Y EGNANARAYANA AYYAR, Minor 
AND OTHERS—-DEFENDANTS—APPELLANTS 


a Versus 
SUPPAN OHETTY—PLAINTIFF-— 
` Evidence Act (I of 1872), s. 


RESPONDENT. 

92, proviso (4)—Oral 
agreement to aecept less than mortgage amount in full 
discharge of mortgage-debt, whether can be proved. 

‘+ An oral agreement by a mortgagee to accept a lesser 
amount than is due on a registered mortgage-deed in 
ull discharge of the mortgage cannot be proved under 
s. 92 (4) of ah Evidence Act. 
- Mallappa +. Matam Naga Chetty (1), J agannath 
Kashiram v/ Shankar Ganpat (4), followed. 
Second [appeal against the decree of the 
. Court of the Subordinate Judge, Dindigul, 
in À. 8.) No. 93 of 1922, preferred against 
that of the Court of the District Munsif of 


Periyakijlam, in O.. S. No. 1191 of 1919. 


JUDGMENT.—The appeal raises a 
gertewhat difficult question: of law. The 


~ plaintiff owed money to defendant No. 1 who 


was conducting a chit-fund, on a deed of 
mortgage. It.is common ground that 
he paid to defendant No. 1 on 5th July 
1919, a sum of Rs. 3,500. His case, short- 
_ly, is this:—that defendant No. 1 who had 
a decree against] his father-in-law asked 
him to dischargeit and that they eventually 
agreed that the contract rate of interest on 
the.mortgage should be reduced and that 
the balance of the above sum of Rs. 3,500 
should be ‘directed to discharging the 
decree, which was to be assigned to the 
plaintiff. An endorsement was made on 
the deed of mortgage to the effect that it 
had been fully discharged by a final pay- 
_ment of Rs. 1,500 although much more was 


dus. Defendant No. |, however, failed to. 


“assign the decree and the plaintiff according- 
ly.brought a suit to recover Rs. 1,500 odd, 
which was the amount due on the decree. 
Defendant No.1 denied the alleged agree- 
ment. The trial Court found against the 
agreement and dismissed the suit. The lower 
Appellate Court came to a different con- 
clusion on the factsand gave the plaintiff 
‘a decree for the amount claimed by him. 

Tt is now argued that the agreement set 


. up by the plaintiff to receive a lesser amount 


than was due on the mortgage in full dis- 
charge of it cannot be proved under s. 92 (4) 
of the’ Evidence Act and 8.17 (b) of the 
Registration Act, The argument issupport- 
ed by the’decision ofa Full Bench of this 


JIO 9. RUKMAN. | 


[100 I. ©. 1927] 


Court in Mullappa v. Matam Naga Chetty ` 


(1). The same view was taken. in.two 
other cases from this Court, Namagiri 
Lakshmi Ammal v. Srinivasa Aityangar 
(2) and Chundooru Lakshmana Setiy v. 
Duggisetty Chenchuramayya (3) and also in 
a Bombay case, Jagannath Kashiram v. 
Shankar Ganpat, (4). ioe 

Two other decisions have been cited in 
Karampalli Unni Kurup v. Thekku Vittil 
Muthorakutti (5) and Kattika Bapanamma 
v. Kattika Kristnamma (6) which seem 
to lay down that, though the oral agree- 


‘ment cannot be proved, the actual dis- 


charge can, They were referred to and re- 
lied on in the argument before the learned 
Judge who decided the case of Jagannath 
Kashiramy. Shankar Ganpat (4) but they 
preferred to follow Mallappa v.{Matam Naga 
Chetty (1). I think that that decision is 
conclusive and allow the appeal, dismissing 
the plaintiff's suit with costs throughout. 

V. N. V. Appeal allowed. 

(1) 48 Ind. Oas. 158; 42 M. 41: 8 L. W. 522; (1918) 
M. W.N. 719; 35 AL L. J. 555; 24 M. L. T. 400. 

(2) 27 Ind. Cas. 269. 

(3) 44 Ind. Cas. 132; 34 M. L. J. 79; 7 L. W. 229; 
(1918) M. W. N. 262. 

(4) 5t Ind. Cas. 689; 44 B. 55; 22 Bom. L. R. 39. 

(5) 26 M. 195. 

(6) 30 M. 231; 17 M. L. J. 30. 


LAHORE HIGH COURT. 
First Crvit APPEAL No. 1553 or 1922. 
November 23, 1926. 
Present:—Sir Shadi Lal, KT., Chief 
Justice, and Mr. Justice Agha Haidar. 
Musammat J!O—DEFEnDantT—APPELLANT 
versus 
Musammat RUKMAN, WIDOW AND LEGAL 
REPRESENTATIVE OF RAMI MAL DECEASED 
AND OTHER— DEFENDANTS— RESPONDENTS. 

Hindu Law—Will, construction of—Intention of 
testator—Bequest in favour of two persons—dJoint 
tenancy or tenancy-in-common. 

The intention of the testator is a very important 
element in the construction of a Will, but where the 
language of the Willis clear and unambiguoug the 
question of finding out the intention of*the testator 
does not arise and the Will has to be tonstrued accord- 
ing to its plain language. , [p. 55, col. 2.] 

When a gift ora Willis in favour of tyo persons 


without any definite specification af the extent of their. 


shares, they take as tenants-in-common and not as 
joint tenants. [p. 56, cole 1.] 
The principle of joint tenancy is unknown t8 the 
Bia] Law except in connection with the joint family, 
bid, ý 
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First appeal fromthe decree of the Senior 
San Judes, Delhi, dated the 27th April, 


Lala Sarda Ram, R. S., and Mr. Bishan 
Narain, for the Appellant. 

Messrs. Jagan Nath Agarwal and Lal 
Chand Malhotra, for the Respondents. 

JUDGMENT.—This appeal arises out 
of a suit brought by the plaintiffs for 
a declaration that the sale made by 
Musammat Jio, defendant No. 1 in favour 
of Mohammad Umar, defendant No. 2 with 
respect to one-half share of certain pro- 
perty was without necessity and ineffectual 
against their rights as reversioners. They 
admitted that Musammat Jio had rights of 
ownership in the other half of the pro- 
perty. Musammat Jio and Muhammad 
Umar, her transferee, pleaded that the 
sale was for necessity and, therefore, the 
plaintifis had no right to challenge the 
alienation. 

Inorder to understand the case properly 
we must go back to the year 1891 when a 
widow Musammat Sundar made a Will in 
respect of five shops and one house in 
favour of Musummat Jio her daughter and 
her son-in-law Ram Saran. Under that 
Will she provided that after her death her 
daughter (Musammat Jio) and her son-in- 
law (Ram Saran) should succeed to the 
entire property detailed in the Will and 
that they-were to be the owners of, and 
heirs to the property in every way. Musam- 
mat Jio executed two mortgage-deeds 
dated respectively the llth of May, 1909, 
and the 18th of June, 1909. 

‘They are in respect of two shops and the 
mortgagee under both these mortgage- 
bonds is one Jainti Parshad. The first 
mortgage was for Rs. 300 and the second 
for Rs. 99. Both these documents contain- 
ed recitals to theeffect that money was 
required for the repairs of the shops in- 
cluded in the mortgages. In 1913 we come 
to athird mortgage in respect’ of those 
very two shops for a sum of Rs. 900 in 
favour of the mortgagee, Jainti Parshad. 
This sum of Rs. 900 was partly in satisfac- 
tion’ of the two prior mortgage-deeds of 
the yeat 1909 and also “for the purpose 
of defraying food expenses and effecting 
repairs, etc., to thé mortgaged property.” 
“This last mortgage was for possession 
like two previous ones. It must be noted 
that at thetime of these three mortgages 
the husband of Musammat Jio, Ram Saran, 
was alive, He died about 15 months be- 
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fore the filing ofthe present suit, that is 
to say, some time early in 1920. After his 
deathonthe 18th of August, 1920, Musammat 
Jio executed these two sale-deeds in favour 
of defendant No. 2, Mohammad Umar, 
under which she transferred three shops 
and a half share in, the house. 

The total consideration for these two sale- 
deeds is Rs, 8,000. In the sale-deed relating 
to the three shops there is a recital of 
the mortgage-bond of 1913 in favour of 
Jainti Parshad and it is further mention- 
ed thatafter satisfying the mortgage of 
Jainti Parshad, the purchaser, Mohammad 
Umar, has been put in possession of the 
property as an absolute owner. 

A plaint was filed on behalf of the plaint- 
iffs which curiously enough,*does not bear 
any date. We find a document purport- 
ing to be an amended plaint printed at 
page 24 of the paper-book, also without 
a date. In this plaint the plaintiffs claim- 
ed as reversioners of Ram Saran, the late 
husband of Musammat Jio, and, as stated 
above, they said that sale of the property- - 
in favour of Mohammad Umar was without 
any necessity and was, therefore, not bind- 
ing upon them. The Court below has 
decreed the suit of the plaintiffs to the 
extent of only half of the shop, holding 
that under the terms of the Will of the year 
1891 Musammat Jio was the full proprietor 
of half the property, i. ¢., half of the house 
and 2} shops. The sale-deed in favour 
of Mohammad Umar in respect of the three 
shops has been held to be invalid only to 
the extent of half the shop. 

Musammat Jio has come up in appeal 
to this Court and her contention is that 
under the terms of her mother’s Will and, 
according to the intention of the testatrix 
she was entitled to the whole of the pro- 
perty left by her mother Musammat Sundar, 
and that the name of her husband was 
more or lessa surplusage. This corten- 
tion is directly against the clear language 
of the Will of 1891 and cannot be entertain- 
ed fora moment. Itis true that the inten- 
tion of the testator is a yery important 
element in the construction ofa Will but 
at the same time when the language is 
clear and unambiguous, the , question of 
finding out the intention of the testator 
does not arise and the Will has te be con- 
strued according to its plain language., 

It was further argued that there was a 
joint tenancy created under the terms of 


.the Will of 1891 and that as*a consequ- 


gah i 


enos cn thedeath of Ram Saran, Musam- 
mat Jio became the full owner of the whole 
property by right of survivorship. This 
contention of the appellant is contrary to 
a" large volume of case-law on the subject: 
vide, Kishori Dubain v. Mundra Dubain (1), 
Gopi v. Jaldhara (2), Rampiari v. Krishna 
Piari’ (3), Bat Diwali v. Patel Bechardas 
(4) and Munni v. Umrao Singh (5). These 
cases in substance lay down that when a 
deed of gift.or a Will isin favour of two 
persons without any definite specification 
of the extent of their shares, they take 
as tenants-in-common and not-as joint 
tenants. In fact the case of Kishori Dubain 
v. Mundra Dubain (1) clearly lays down 
that the principle of joint tenancy is un- 
known to the Hindu Law except in connec- 
tion with the joint Hindu family. This 
being so, there is no force in the conten- 
tion of thel! appellant that Musammat Jio 
onthe death of her husband took the whole 
property “by survivorship. 

Note:—The rest of the judgment is not necessary 
far purposes of this report.—[Ed.] 

Z. K. Appeal dismissed. 

(1) 10 Ind. Cas. 565; 33 A. 665; 8 A. L. J. 757. 

(2) 7 Ind. Cas 697; 33 A. 41; TA. L. J. 941. 

(3) 63 Ind. Cas. 301; 43 A. 600; 19 A. L. J. 608. 

(4) 26 B. 445; 4 Bom. L. R. 102. 


(5) 1 Ind. Cas. 720; 39 P. R. 1909; 55 P. W. R. 1909; 
59 P. L. R. 1909. 


PRIVY COUNCIL. 
APPEAL FROM THE PATNA HIGH CouRT. 
November 29, 1926. 

Present :—Lord Sinha, Lord Blanesburgh, 
Mr. Ameer Ali and Lord Salvesen. 
RAMSARAN MANDAR AND OTHERS— 
DEFENDANTS—APPELLANTS 
versus 
MAHABIR SAHU—PLAINTIFF— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. VI, r. 17— 
Amendment of pleadings—-Agreement by Hindu father 
--Specific performance, suit for- Appeal—Claim to 
recover earnest money, whether ean be enforced against 

sons. 

Plaintiff instituted a suit for specific performance of 
an: agreement to sell immoveable property against a 
Hindu father and his sons on the allegation that the 
father had entered into the agreement as the head 
of the joint family® In the alternative, the plaintiff 
asked for damages for breach of contract. The suit 
was dismissed by the trial Court and during the pen- 
dency of an appeal by the plaintiff to the High Court, 
the first defend#nt died and his sons and grandsons 
were substituted in his place as his legal represen- 
tatives. At the hearing of the appeal the claim for 
specific performance was abandoned and it was con- 
tended on behalf of the plaintiff that he was entitled 
to recover the .earnest money. paid by him with 
reasonable interest: 

Held, that the abandonment of the claim for specific 
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performance did not alter the suit as framed into ant 
action for money had and received, or for the recovery 
of a debt and that the relief claimed could not be 
granted in the suit against the respondents who were 
the sons and grandsons of the original defendant 
No. 1. [p. 58, col. 1.] 

It is not permissible hy amendment to change the 
nature of the suit as framed. [ibid.] 

Appeal from the judgment and decree.of 
the Patna High Court, dated the 2nd Feb- 


ruary, 1924, reversing those of the District 


‘Judge, Durbhanga, dated the 9th March, 


1921, in Suit No. 835 of 1919. | 

Sir G. R. Lowndes, K.C ,and Mr. A. Majid, 
forthe Appellants. 

Messrs. L. De Gruyther, K. C., and B. Dube, 
for the Respondent, 

JUDGMENT. 

Lord Sinha.—tThis is an appeal from 
a judgment and decree, dated the 22nd 
February, 1924, of the High Court of Judi- 
cature at Patna, which reversed a judg- 
ment and decree, dated 9th March, 1921, 
of the District Judge of Durbhanga and 
made in Suit No. 835 of 1919. 

That suit was instituted by the plaintiff, 
Mahabir Sahu, against’six defendants, all 
members of a joint Hindu family, consti- 
tuted as shown in the pedigree below:— 
Ranglal Mandar a 


deceased brother of 
defendant No. 1 


Ramsaran Mandar 
defendant No.1 


| 
Narain defendant No. 2 





4 — 


|| 
Ram Kumar 


Raj Kumar Thakur Lachminarain 
delon dint defeudant Persad defendant 
Wo. 5. No. 6. defendant No. 4. 
No. 3. 


Defendants Nos. 4, 5 and 6 were all 
minors atthe time the suit was filed, but 
defendant No. 4 attained majority before 
judgment. Defendant No. 3 died before 
filing any written statement. 

The plaint alleged that Ramsaran (de- 
fendant No. 1), as head and karta of the 
above joint family, entered into an agree- 
ment with the ‘plaintiff to sell certain 
houses and lands belonging to the said 
family for Rs. 11,000, and on the 20th 
August, 1919, executed an agreement for 
such sale (Ex. 5 ia the case) on receipt of 
Rs. 9,000 as earnest money, “affixing aa 
stamp with his signature and „thumb im- 
pression thereon,” and stipulating to exe- 
cute and register aregular conveyance with- 
in three weeks on receipt ofthe balance 
of the consideration. Ramsaran failed to 
execute the conveyance though called 
upon to do so, and the plaintiff prayed for 
specific performance of that agreement on. 
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payment of Rs. 2,000, or "if for any reason 
- a decree for specifie performance be not 
possible in the opinion of the Court, 
Rs. 9,000, the principal amount of the earn- 
est money, with interest thereon, at Rs. 2 
per month by way of damages may be award- 
ed to:the plaintiff against the defendants.” 

By his written statement Ramsaran 
denied that he entered into any such agree- 
ment, or that he executed the document 
(Ex. 5) as alleged’ or “received a single 
farthing as earnest money.” He asserted 
that it was a false case altogether, put 


forward by one Kisorilal, in the name of ` 


his father-in-law, the nominal plaintiff, 
with a view wrongfully to obtain the pro- 
perties in suit which he had unsuccess- 
fully claimed in previous litigation; that 
the value of the properties was at least 
Rs, 21,000, and the story of an agreement 
to sell them for Rs. 11,000 was false and 
fraudulent. ; 

Written statements were putin, on be- 
half of the defendants Nos. 2 and 4, and 
of the minor defendants Nos. 5 and 6, by 
which they also denied the truth of the 
plaintiff's story and further pleaded that 
even if defendant No.1 entered into any 
such transaction, “he had no right to make 
any contract to execute a sale-deed in 
respect of the said properties, nor were 
these defendants at all benefited by the 
said act,” 

The two chief issues raised on these plead- 
ings were numbered 4 and 6 respectively 
in the trial Court, and were as follows :— 

Issue No. 4.—Is the letter of agreement, 
dated 20th August, 1919, genuine and for 
consideration? Did the defendant No. (1) 
enter into any agreement for the sale of 
the properties in suit and receive Rs. 9,000 
as earnest money as alleged in the plaint? 

Issue No. 6.—Are the other defendants 
bound by the agreement entered into by 
defendant No. 1? f 

On the fourth issue the District Judge 
held that the agreement (Ex. 5) was not 
` proved ‘to be genuine, and that even if 
genuine there was no consideration for the 
same. 

Onthe*sixth issue he held that the con- 
tract. was not binding on the other defend- 
ants, as the plaint edid not allege, nor was 
any evidence adduced by the plaintiff, to 
show that the contract was entered into 
for the benefit of the defendants’ family, 
or that it was necessary as an act of pru- 
dent management. : ` i eh 
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The District Judge accordingly dismiss- 
ed the suit with costs. - S 

The plaintiff appealed to the High Court 
of Patna. Pending appeal Ramsaran (de- 
fendant No. 1) died, and by an order, dated’ 
19th December, 1922, the cause title was 
amended as follows :— 

Mahabir Sahu—Plaintiff—Appellan't 
versus 

Ramsaran Mandar and, after his death 
respondents Nos. 2,4 and 5 are his heirs 
(vide order, dated 19th December, 1929) — 
2, Narayan Mandar; 3, Lachminarain Man- 
dar; 4, Raj Kumar Mandar; 5, Ram Kumar 
Mandar (Nos. 4 and 5 minors), through 
Babu Soney Lal Choudhury, defendants- 
respondents: 

At the hearing of the appeal in t ig} 
Court, Counsel on behalf of the na High 
(appellant) gave up his claim for specific 
performance, but contended that plaintiff 
was entitled to recover the earnest money 
paid (Rs. 9,000), with reasonable laler 

The learned Judges of the High Conrt 
proceeded upon the view that the onh 
issue which the Court below had to ni 
was forgery or no forgery. They were of 
opinion that the expert evidence to the 
effect that the thumb-mark on Ex, 5 was 
identical with the thumb-mark of defend- 
ant No. Lt taken in Court was conclusive 
as to the genuineness of the mark, and 80 
strongly supported the plaintiff's case that 
the im probabilities, contradictions and sns- 
picious circumstances relied upon by the 
District Judge were not sufficient to dis- 
place the evidence on the plaintiff's Side 
with regard to the execution of t 
ment and the receipt of Rs. 9,000 by the 
defendant Ramsaran. On this bagig the 
High Court set aside the decree of the 
lower Court and decreed that the plaint- 
iff was entitled to Rs. 9.008 with inter- 
est at l per cent. per year from 20th 
uty KA date of decree, and at 6 
er cent. on decree, as again 
fondante. oer a aus 

Thelearned Judges do not a 
considered either one No. ga I 
trict Judge's finding thereupon. H 

At the hearing of the appeal before this 
Board there was considerable argument at 
the Bar on the question of the genuine- 
ness of the agreement Ex. 5 and the re- 
ceipt of the Rs. 9,000, as to whith the two 
Courts in India have differed. Thair L3rd- 
ships are, however, relieved from the neces- 
sity of pronouncing any opinion on theso 


he agree- 
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Questions of fact, inasniuch as the decree 
of the High Court cannot be sustained in 
law, even iftheir conclusions of fact were 
well founded. 
e The suit was framed as an ordinary suit 
- for specific performance ofan agreement, 
with an alternative claim for damages for 
breach thereof, such damages being assess- 
ed at Rs. 9,000 (the earnest money paid), 
with interest at 2 per cent. from date of 
agreement, to date of realisation. The 
amendment of the cause title in the appeal 
before the High Court on the death of de- 
fendant-No. 1, above referred to, did not 
alter the nature of the suit. Nor did the 
abandonment of the claim for specific per- 
formance at the hearing of that appeal 
alter the suit as framed into an action for 
money had.and received, or for the recovery 
of a debt. Even so, the suit was bound 
to be dismissed as against Lachminarain, 
defendant No. 3, who was not an heir of 
Ramsaran, defendant No. 1, and against 
whom the liability of sons and grandsons 
__-to pay their ancestor’s debts under the 
doctrines of Hindu Law could not be in- 
voked, Mr. De Gruyther, on behalf of the 
plaintiff-respondent, conceded that point, 
but relied on that very doctrine in order 
to support the decree as against defendants 
Nos. 2,5 and 6,the son and grandsons of 
defendant No.1, who are now on the re- 
cord in a dual capacity. It was urged by 
Mr. De Gruyther that the decree of the 
High Court should stand, as against de- 
fendants Nos. 2,5 and 6, and the question 
whether they had in their hands any assets 
of Ramsaran against which such decree 
could be‘enforced might be left to be de- 
termined in proceedings for execution of 
that ‘decree; and that, if necessary, the 
plaint might be amended even at this stage, 
under the wide discretionary powers of 
this Board and the somewhat elastic pro- 
visions of the Code of Civil Procedure in 
that behalf. . | i 
Their Lordships cannot accede to these 
arguments. Itis not permissible by amend- 
ment to change the nature of the suit as 
framed; and %ven if it were, the defendants 
affected by such amendment must have an 
opportunity to rebut such new cause of 
action, a course which would involve fresh 
written statements anda fresh trial. Their 
Lordshipg,are unable to permit such a 
course at this stage. 
The result. is that no decree can be made 
, against the -surviving defendanta in this 


ee 
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suit. The decree of the High Court must 
be set aside and the suit dismissed, with 
costs in all Oourts, including the costs of 
this appeal, and their Lordships will humb- 
ly advise His Majesty accordingly. 

Z. K. ; Appeal allowed. 

Solicitors for the Appellants:— Messrs. 
Chapman-Walker and Shepherd. 

Solicitors for the Respondent:—Messrs, 
Pugh & Co, 


LAHORE HIGH COURT. 
Srconp Cryin APPEAL No. 952 or 1926. 
October 21, 1926. 

*  Present:—Mr. Justice Jai Lal. 

JAGAT MAL AND OTAERR— PLAINTIFFS 

. — APPELLANTS 
versus 
KHAZAN CHAND AND oTHERES— 
Derenpants—RESPONDENTS. 

Mortgage—Redemption suit—Particulars of mort- 
gage given in plaint, inaccuracy of, effect of—Dis- 
missal of suit. 

Where in a suit for redemption of a mortgage it. is 
found that the description of the mortgage, given in 
the plaint, the date of the mortgage, the consideration 
for the mortgage and the area of the mortgaged pro- 
perty are all incorrect, the suit is liable to be dis- 
missed on the ground that the mortgage set up has 
not been established. [p. 59, col. 1] 

Second appeal from the decree of the 
District Judge, Gujranwala, dated the Ist 
February, 1926. 

Dr. Gokal Chand Narang, for the Appel- 
lants 

Mr. Mukand Lal Puri, for the Respond- 
ents. : 4 : 

JUDGMENT.—This second . appeal 
arises out of a suit for redemption filed 
by the appellants against the respondents. 
It has been dismissed by the learned Dis- 
trict Judge on the ground that the descrip- 
tion of the mortgage given in the plaint 
was wrong. The date of the mortgage, 
the consideration and the area were all 
wrong. It was alleged inthe plaint that 
15 years before the date of the institution 
of the suit one Jiwan whose sutcessors- 
in-interest the plaintiffs are aMeged to be 
mortgaged 139 kanals and 10 marlas of land 
for Rs. 300 to Mul Raj, that, Mul Raj sold 
his mortgagee rights to Sain Ditta five 
years later, and that Sain Ditta having 
died, the defendants succeeded to his estate, 
The plea of the defendants,..on.the other 
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hand, was that there was no such mort- 
gage as alleged by the plaintiffs and that 
they were in possession of the land in suit 
as heirs of Jiwan. 

On these pleas an issue was framed, whe- 
ther Jiwan mortgaged for Rs. 300 and 
whether Mula’ sold the mortgagee rights 
to Sain Ditta. At the trial Nihal Chand 
son of Mul Raj was called as a witness 
by the plaintiffs and he produced a mort- 
gage-deed according to which Jiwan mort- 
gaged 55 kanals and 15 marias of land on 
the 28rd of August 1889 for Rs. 450 to Mul 
Raj. The District Judge has held that 
there. was no reliable evidence to show that 
thé mortgagee rights were transferred by 
Mul Raj to Sain Ditta. He has also held 
that the existence of the mortgage set out 
in the plaint had not been proved and has, 
therefore, dismissed the suit. - 

in my opinion the view of the learned 
Judge is correct specially having regard 
to the fact that in the proceedings taken 
before the Revenue Court for redemption 

. under Redemption of Mortgages (Punjab) 
Act, 1913 the existence of the registered 
mortgage-deed for Rs, 459 was brought to 
the notice of the plaintiffs in spite of which 
they gave absolutely wrong details of the 
mortgage. The issue as framed has not 
been established by the plaintiffs and, 
therefore, the District Judge was fully 
justified in dismissing the suit, 

I dismiss this appeal with costs. 

Z. K. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
FULL BENCH. 

First Crvin APPEAL No, 316 or 1923. 
November 10, 1926. 

Present:—Sir Cecil Henry Walsh, Kr., 


Acting Chief Justice, Mr. Justice .Lindsay, 


Mr. Justice Sulaiman, Mr. Justice 
Dalal, and Mr. Justice Pullan. 
November 15, 1926. 

. ` Present:—Mr. Justice Dalal and Mr. 
7 . Justice Pullan. 
ASKARI HASAN—Jupament-Destor— 
: ` APPELLANT 
; . versus 
JAHANGIRI MAL AND oTHERS—DECREE- 


° HoLDERS™— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. XXXIV, 
ot. 4,.$—~Morigage-suit=Compromise decreas. directing 


_ months from the date df dec 
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payment by instalments—Final decree, whether neces. 
sary. , 

Where a compromise decree based on a mortgage 
provides for the payment of the mortgage-money in 
instalments and does not provide for payment on a 
fixed date within six months from the date of declaw- 
ing the amount due, O. XXXIV, r. 4 of the Civil Pro- 
cedure Code has no application to the case and conse. 
quently it is unnecessary to apply for a final decree 
in the terms of r. 5 of the Order. [p. 60, col. 1 


First appeal from a decree of the Sub- 
ordinate Judge, Bulandshahr, dated the 
5th of May, 1923. 

REFERRING ORDER, 

Pullan and Dalal, JJ.—In this 
appeal a question arises as to whether the 
respondents’ right has abated owing to 
the death of Bilas Rai, who was the original 
decree-holder in a mortgage-suit, The 
decree which was passed was a compromise 
decree and allowed for payment of the 
mortgage-money in instalments. According 
to the view taken by the Allahabad High 
Court in Jagan Nath Umar v. Ram Karan 
Singh (1) the proceedings were not conclud- 
ed by that decree but it was necessary to go 
on and obtain a final decree under O. XXXIV 
r, 5 of the Code of Civil Procedure. If thig 
view is followed the present suit must be 
held to have abated as the applicants did 
not have their names put on record within 
three months of the death of Bilas Rai, The 
lower Court has followed a ruling of the 
Calcutta High Court reported as Bechu 
Singh v. Bicharam Sahu (2) and certain 
other rulings, both of the Calcutta and the 
Patna High Courts, which appear to be 
in direct conflict with the ruling of the 
Allahabad High Court to which we have 
referred. The Patna High Court ruling is 
reported as Jshan Chandra Kundu v 
Nilratan Adhikari (8). In view of this 
conflict of authority we are of Opinion that 
the matter should be referred toa larger 
Bench. We, therefore, submit the case to 
the Hon’ble Acting Chief Justice With a 
request that he will constitute a Benek for 
the determination of the following question: 

Whether in a compromise decree passed 
for payment of mortgage-money in instal- 
ments, and not on a fixed date within six 
laring “the 
lies, and it 
ecree under 


amount due, O. XXXIV, r. 4 app 


ig necessary to apply for final 
r. 5. A 


(1) 68 Ind. Cas. 251: 20 A. L. J. 575; 4°. P, L RO 


(A) 182; A. I. R. 1922 AIL 396. 


(2) 1 Ind. Cas. 677; 10 0. L.J. 91. > 
(3) 72 Ind. Cas. 1049; A. I. R. 1928 Pat, 375: 4 P 


-T 844; Pats Ia Ra 247; (1923) Rat, 184; 2 Pas, 538; z 


60 
Mr. U. S: Bajpai, for the Appellant. 
Messrs. P. L. Banerji and K. O. Mital for 
the Respondents. : 
JUDGMENT OF THE FULL 

P BENCH. : 
e The question referred for the opinion 
of the Full `Bench'of this Court is as 
follows: “Whether in a compromise de- 
eres passed for payment of mortgage- 
money in instalments, and not ona fixed 
date within six months from the date of 
declaring the amount due, O, XXXIV, r. 4 
applies and it is necessary to apply for final 
decree under r. 5?” We have heard the 
arguments of Counsel in this case and our 
answer to the reference is asfollows: Where 
the compromise decree provides for the 
payment of mortgage-money in instalments, 
and does not provide for payment on a 
fixed date within six months from the date 
of declaring the amount due, O.XXNIV,r. 4 
has no application to the case; and conse- 
quently it is unnecessary to apply for a final 
decree in the terms of O. XXXIV, r. 5. 

_ JUDGMENT OF THE DIVISION 
` BENCH. 
Dalal and Pullan, JJ.—The main 


question for decision in this appeal has now ` 


been decided by the ruling ofa Full Bench 
on the 10th of November, 1926, which held 
that where a compromise decree provides 
for the payment of mortgage-money in 
instalments, and does not provide for pay- 
ment on a fixed date within six months 
from the date of declaring the amount due, 
O. XXXIV, r. 4 of the Civil Proce- 
dure Code has no application to the case, 
and consequently it is unnecessary lo apply 
for a final decree in the terms of O. XXXIV, 
5. 
Á Thus, the suit before us was not really an 
application for preparation of a final decree 
but an execution application. Consequently, 
there was no question of abatement, and 
the only point to decide is whether regard- 
ed as an execution application this was 
within time. It has been argued before us 
that the terms of the compromise decree 
were not observed by the judgment-debtor 
“and that there Was actually a non-payment 
oftwo instalments on the 15th of November, 
1918, and that, therefore, the present applica- 
tion which was made on the 14th of Novem- 
ber, 1922; was beyond time. But we do not 
find that there has ever been a failure on 
‘the part of the judgment-debtor to pay two 
instalments. „No doubt the instalment due 
‘on. the L5th.of May, 1918, was paid late, that 
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is, on the 19th of May, and the succeeding 
instalment due on the 15th of November, 
1918, was also paid late, namely, on the 23rd 
of December. But at that time only one 
instalment was due because the instalment 
of the 15th of May had been paid and was 
no longer in defaylt. We find, therefore, 
that regarded as an application for execu- 
tion the present application was within 
time, and we see no reason to amend the 
decree of the lower Court on a purely 
technical point, 

We, therefore, dismiss the appeal with 
costs, but as this has been regarded now as. 
an appeal in execution costs will be calcu- 
lated accordingly. 


Z K. Appeal dismissed. 


LAHORE HIGH COURT. 
Seconp Civic APPEAL No. 1337 oF 1923. 
November 8, 1926. 
Present:—Mr. Justice Broadway and 
Mr. Justice Zafar Ali. 
MUHAMMAD BAKHSH AND ANOTAER— 
PLsintTirrs— APPELLANTS 
versus 
SHADI MUHAMMAD AND ANOTHER— 
DE8FENDANTS— RESPONDENTS. 

slecounts, suit to recover balance of--Balance struck 
—-Admission—Burden of proof. 

Wherea party to a suit admits that a balance 
which contains an acknowledgment that a certain sum 
of money as due from him was struck by him the 
burden is shifted on him to prove the circumstances in 
which he came to execute the balance and to establish 
the fact that it had been induced by fraud or without 
a comprehension of accounts or is the result of trans- 
actions which cannot be enforced in a Court of law. 
It is not necessary in such a case for the opposite party 
to prove each and every item of the account before the 
striking of the balance. [p. 61, cols. 1 & 2.] 

Second appeal from the decree of the 
Additional Judge, Lahore, dated the 5th, 
March, 1923. 

Messrs, Tirath Ram and Muhammad 
Amin, for Sheikh Abdul Qadir, K. B., for 
the Appellants. ; 

Dr. Shuja-ud-din, for the Respondents. 

JUDGMENT. 

Broadway, J.—The Firm Muhammad 
Bakbsh-Karm Ilahi sued the Firm of Shadi 
Muhammad-Muhammad Bakhsh forea sum 
of Rs. 3,259 claiming that that ¢mount was 
due as a result of certain transactions be- 
tween the two firms as evidenced by the 
account-books. Subsequent to the filing ôf 
the suit a sum of Rs. 444 was said to have 
been paid by the defendant firm to the 
Plaintif frm and annsequently the ‘actual 
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amouut claimed was Rs. 2,945-3-0. The 
parties are Khojas of Kasur in the District 
of Lahore and are related to each other. 
One of the defendants is an uncle of one 
of the plaintiffs. The entries in the ac- 
count-books of the plaintiffs are mainly in 
the handwriting of the defendant Muham- 
mad Bakhsh who is the uncle. There 


are two or three balances struck, some, 


signed by both the defendanis, the last one 
being written by Muhammad Bakhsh and 
signed by Shadi Muhammad. Thé Courts 
below dismissed the plaintiffs’ suit on the 
ground that the onus of proving the correct- 
ness of the accounts had not been discharg- 
ed by the plaintiffs. 

With regard to the first balance of 
Rs. 1,841-6-0, while it was admitted that 
the defendants had struck this balance, 
the Courts below held that it was necessary 
for the plaintiff firm to prove each and 
every item of that account before the 
striking ofthe balance. In doing so the 
learned Courts have lost sight of ihe prin- 
ciple laid down by a Full Bench of this 
Court in Kam Chand v. Chhunun Mal (1), 
where it was held that “where an unregister- 
ed document, the execution of which is 
admitted or proved, contains an admission 
of the payment of the consideration, the 
onus lies on the person executing the 
document to prove that what he -himself 
admitted to be true was, as a matter of 
fact, false and that he did not receive the 
consideration.” In this case all the former 
decisions of this Court as well as authorities 
from other High Courts were considered 
and carefully weighed. Admittedly this 
balance of Rs. 1,841-6-0 was struck by the 
defendants and signed by both of them. 
In it that amount is acknowleged as due 
to the plaintif firm. All that the plaintiff 
firm was called upon todo was to prove 
that this balance had, asa matter of fact, 
been struck by the defendants, This they 
have admittedly done. It was then for the 
defendants to prove the circumstances in 
which they came to execute that balance 
and to establish the fact that it had been 
induced by fraud or without a proper 
comprehension of the accounts, ete. 

The next jtem for consideration is one of 
Rs. 1,857-1-9. This is signed by both the 
defendants and the} acknowledged the fact 
that ‘this amount is due on account of losses 
in connection with certain cotton transac- 


x1) 88 Ind. Cas. 301;6 L. 470; 26 P. L. R. 369; 2 L, 
0, 85; AL R, 1925 Lah, 471; 7 L, L. J, 306. 
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tions. This item.has been disallowed by 
the Courts below on the ground that there 
was no proof of.the actual delivery of 
the cotton. Here again the principle re- 
ferred to above has been entirely lost sight 
of. Both the defendants having admitted 
in writing thatthis amount-was due on 
account of losses incurred in connection 
with dealing in cottonit was for them to 
establish that the transaction was a dadni 
one or one which could not be enforced in 
a Court of law and that, therefore, they 
were not liable to pay that amount, their 
admission notwithstanding. It has been 
urged by Dr. Shuja-ud-din for the respond- 
ent firm that the suit was one on a balance 
and that it was not maintainable. An 
examination of the plaint shows beyond 
question that the suit is not one on a 
balance. It is clearly a suit for the pay- 
ment of money due as a balance result- 
ing out of certain dealings which had cx- 
tended overa definite and stated period. 
The balances struck have been referred to 
merely as pieces of evidence in the case. 
This view is supported by the authorities 
cited by Dr. Shuja-ud-din whieh need no 
discussion. He then asked that the case 
should be remanded inorder that the de- 
fendants-respondents should be given an 
opportunity to produce evidence rebutting 
the presumptions arising out of their ad- 
missions, It appears that issues have been 
correctly settled, parties have throughout 
been fully aware of what they had to 
prove and if the defendant firm lost sight 
of the fact that the onus of rebutting the 
plaintifis’ evidence was on them that is 
not, in my opinion, a sufficient ground to 


` remand the casein order that they might 


have asecond opportunity of rebutting the 
plaintifis’ evidence. In my judgment, the 
decision of the Courts below is erroneous 
owing to the fact that they have takena 
wrong view on the question of the onus in 
this case. g 

I would, therefore, accept the appeal and 
grant the plaintiffs a decree for the amount 
claimed with costs throughout. 

Zafar Ali, J.—l concur. e 

Z. K. Appeal accepted,” 


bt 


- ALLAHABAD HIGH COURT. 
MiISCELLANEOUS Cass No. 340 oF 1924. 
November 18, 1926. 
Present :—Mr. Justice Mukerji. 
In the matter of ALLAHABAD UNION 
° BANK, Lro. (IN LIQUIDATION) 
+ versus 
JAGESHAR PRASAD SHUKUL. 


Banker and customer—dloney deposited with Bank to 
be lent out on security—Depositor, whether secured 
creditor. 4 
. J. having some money to spare for investing in loans 
handed over the money to a Bank and received a note- 
book it. which it was stated that the money was for 
safe custody. Asa matter of agreement and practice, 
however, J. used to secure borrowers who would 
agree to pledge ornaments by way of security. The 
borrower was taken by J. to the manager of the Bank, 
the ornaments were kept by way of security, and 
money was advanced on interest out of which a certain 
share was paid to J. No money of.J. used to be lent 
out by the Bank without the security of ornaments. 
When aman came to redeem his ornaments J. used 
to go to the Bank with him and the ornaments were 
released on payment : 

Held, that J. occupied the position of a secured 
creditor of the Bank. 


Mr. H. K. Mukerji, (Liquidator), appeared 
in person, for the Bank. 


JUDGMENT.—Mr. Jageshar Prasad 
Shukul states that the nature of the trans- 
action between him and the Bank was like 
this. Jageshar Prasad having some money 
to spare for investing in loans he handed 
over the money to the Union Bank and 
received a note-book in which it was stated 
that the money was for safe custody. As 
a matter of agreement and practice, how- 
ever, Mr. Jageshar Prasad used to secure 
borrowers who would agree to pledge orna- 
ments by way of security. The borrower 
was taken by Jageshar Prasad to the Mana- 
ger of the Bank or he would go to the 
Manager of the Bank with a note from Mr, 
Jageshar Prasad. The ornament was kept 
by the Bank by way of security and money 
was advanced on an interest of 12 per cent, 
per annum. Out of this interest Jageshar 
Prasad used to get 9 per cent. and the 
Bank 3 per cent. No money of Jageshar 
Prasad used to be lent out bythe Bank 
without any security of ornaments. Simi- 
lazily when ageman came to redeem his 
ornaments he would either take Jageshar 
Prasad to the Bank or take a note of his 
to the Manager of the Bank and on pay- 
ment the ornament would be released. 

Mr. Harendra Krishna Mukerji, Official 
Liquidator,’ states that this is a correct re- 
presentation of the transaction. Mr, Jage- 
phar Prasad and Mr, Mukerjiare also agreed 
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that in the pass-book given to Mr. Shukul: 
the book numbers of transactiotis by which 
money was lent on security of ornaments 
used to be noted and afterwards a slip of 
paper used to be given to Mr. Jageshar' 
Prasad on which were entered the par- 
ticulars of the transactions of the loans 
entered into on his behalf by the Bank. 

The question under the circumstances is 
whether Mr. Shukul is to be treated asa 
secured creditor or whether he should rank 
as an ordinary creditor of the Bank. 

No Counsel appears for Jageshar Prasad 
and I have heard Mr. Harendra Krishna 
Mukerji on behalf of the Bank. 

In my opinion Mr. Shukul is in the 
position of a secured creditor, The rea- 
sons are these. His money was not at 
the disposal of the Bank like that of any 
other customer. Jageshar Prasad’s money 
was always secured on a pledge of orna- 
ments and the transactions were all enter- 
ed into withthe consent and approval of 
Mr, Shukul. It is true that the ornaments 
over which the money of Mr. Shukul was’ 
secured did not belong tothe Bank. But 
if we look into the spirit of the transac- 
tion wesee that Jageshar Prasad had the 
security of ornaments and he could never 
lose his money so long as the ornaments 
were available. It is common ground that ' 
Kedar Nath eventually disposed of the’ 
ornaments in a way detrimental to the 
interest of Mr. Shukul but that does not 
make any difference in principle. Kedar's 
act was in breach of confidence. 

Holding as I do that Mr, Jageshar Prasad 
is a secured creditor I direct that he shall 


atk as such. No Counsel is appearing 


and, therefore, there is no order as to costs, 
Z. E, Order accordingly, 


p 


MADRAS HIGH COURT. 
SEoonp Civin APPEAL No. 1629 or 1923, 
May 4, 1926. 
Present:—Mr. Justice Devadoss. © , . 
AJAGAR HAZAR SAHEB AND ofners=« 
DEFENDANTS~—A PPELLANTS 


versus 4 
CHEDALAVADA ANNAMMAH axb, 
OTHERS—PLAINTIFFS—RESPONDENTS, 
Muhammadan Law—Gifi-Onerous gift—Dischar 
of debts and maintenance of donor b donee—Gift, . 
whether revocable—Gift.to non-Muhammadan—Muham ` 


Vege? £ 
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madan Law, whether applicable—Delivery of pesses- 
sion, Sapa of—Gift of equity of redemption, valid- 
ity of. ° ; 

A gift bya Muhammadan on account of natural 
love and affection is revocable. But, where the gift 
is burdened with something to be done by the donee, 
and if the donee does that which is required by the 
donor tobe done, the gift becomes irrevocable. [p. 
64, col. 1] 

Casamally Jairajbhoy v. Currimbhoy Ibrahim (1), 
followed. 2 

Where a donee was directed under a deed of gift to 
pay off the debts of the donor and look after and main- 
tain the donor and at least for 10 or 12 years the donee 
so looked after him attending to his creature com- 
forts and maintaining him, and also paid off the debts 
as required, the gift cannot be revoked by the 
donor. It is immaterial that the debts were paid 
out of the property gifted by the donor himself. 
[p. 64, cols. 1 & 2.] 

Where a gift is made by a Muhammadan, the mere 
fact that the donee is a person belonging to a differ- 
ent persuasion, by itself, is not sufficient, to take the 
gift out of the ordinary incidents of the Muhammadan 
Law relating to gifts. [p. 65, col. 1.] 


Under the Muhammadan Law delivery of possession 
is necessary in order to make a gift valid. By posses- 
sion in this connection is meant such possession as 
the nature of the subject of the gift is capable of and 
the question, whether there has been a complete deli- 
very or not in a particular case is a question of fact 
to be determined with regard to the intention and 
the contract of.the parties and the nature of the pro- 
perty concerned in each case. It is not necessary in 
every case that the donor should formally depart from 
the premises forming the subject of the gift and that 
there should be a formal entry on the part of the 
donee. [p. 65, cols. 1 & 2; p. 66, col. 2.] 


If the intention of the donor is clear that the donee 
should have possession of the property, the mere fact 
that the donor happened to live in the house which 
was the subject of the gift is not sufficient to make 
the possession of the house that of the donor. [p. 65, 
col. 2. 

Mandy Abdul Rahim Saheb v. Hussain Saheb (6), 
Alla Pichat Tharaganar v. Mahomad Mohideen Thara~ 
ganar (7), relied on. 

A gift of the equity of redemption by a Muham- 
madan is valid in Muhammadan Law, where the 
donee himself redeems the property. [ibid.] 

A deed of gift must be looked at as a whole. The 
fact that some of the items of gift constitute the 
equity of redemption in certain properties does not 
attect the validity of the gift, where delivery of posses- 
sion is made to the donee in respect of the other items 
and redemption is effected in respect of the equity of 
redemption by the donee himself. [p.66, col. 2.] 

Chandsaheb Kashim Saheb v. Gangabai Vishnu (11), 
Hashimbi Yakubsaheb Beg v. Ajamatbi Maktumsaheb 
(18), relied on. y : 

Second appeal against thedecree of the 
District Court, Nellore, in A. S. No. 78 of 
1922, preferred against that of the Court of 
the Additi¢nal District Munsif, Nellore, 
in O.S. No. 311 of 1919 (O, S. No. 631 of 
1918, “Principal District Munsif's Court, 
Nellore). | 

Mr, P. Chenchiak, for the Appellants, 


“Mr, B. Somayya, for the Respondents, 


W 
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JUDGMENT —The first point raised by 
Mr. Ohenchiah for the appellants is that the 
plaintiff had parted with her right to the 
property under Ex, II and, therefore, she 
had no right to bring the suit. This point 
was not specifically raised in the first Court 
but was raised in a way inthe grounds ofe 
appeal to the lower Appellate Court. The 
learned District Judge held that the appel- 
lants were not entitled to raise this point 
in appeal as they did not put forward this 
casein the lower Court. The, defendants 
did not rely upon want of title inthe plaint- 
iff in their defence tothe suit. During the 
examination of the witnesses this point was 
brought out andthe plaintiff was asked 
whether she had executed Ex. II to which 
she replied she did and that it did not take 
effect. It isnot proper for the appellants 
now toraise this contention at this stege, 
for that-would depend upon facts which 
should have been proved in the Court of 
first instance. Granting that Ex. II was 
executed by the plaintiff with theintention 
to convey title, yet, inasmuch as she con- 
tinued to be in possession of the property 
till 1914, when she complained of trespass 
by the defendants Nos. lto 3in this suit, 
it cannot be said that the suit is unsustain- 
able, for she is entitled to bring the suit 
merely on a possesgory title and the defend- 
ants Nos. 1 to 3 who were only trespassers 
could not plead the title of the true owner 
and the other defendants are persons who 
obstructed the delivery of possession and, 
therefore, I hold that the suit is not in- 
competént by virtue of the execution of Ex, 
II. The plaintiff's contention, no doubt, was 
that it was a nominal transaction and was 
never given effect to. Defendant's own 
witness D. W. No. 2 says that the docu- 
ment was not acted upon. I, therefore, 
disallow this contention, 

The next point urged is that Ex. hp, the 
deed under which the plaintiff got a gift 
of the property from a Muhammadan, was 
only adeed of management and, therefore, 
the plaintiff is not entitled to the property, 
From the recitals in Ex. B it is quite clear 
that the donor did intend that the donee 


should have full title to the property afd ~ 


that the property should be hers and not tha 
donor’s. Under Ex. B the donor stipulated 
that the donee should protect him during 


his lifetime and maintain him and the res e 


cital in the document is thatshe- is to have 
absolute right over the property subject tq 
her maintaining him. This contention ig 

. ? 79 
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not seriously pressed and itis not sustain- 
able. 

The most important contention in the 
case is thata gift under the Muhammadan 
Law is always revocable and thatthe donor 
1n this case revoked the gift by a document 

* Ex. IV nearly 8 years after the date of Ex. 
B. A very elaborate and learned argument 
was addressed to me on this point by Mr. 
Chenchiah.’ The principle deducible from 
the authorities. is that if the gift is one 
made by a Muhammadan on account of 
natural love and affection he may revoke it. 
But, where the gift is burdened with some- 
thing to be done by the donee,.and if the 
donee does ‘that which is required by the 
donor to’ be done, the gift becomes ir- 
revocable. In this case thedoneejwas asked 
to pay off the debts end look after the donor 
aod maintain him and the evidence is that 
at least for 10 or 12 years the plaintiffs 
looked after him attending to his creature 
comforts and maintaining him. It is also 
in evidence that she wasable to pay off his 
debts. Inthese circumstances, the ques- 
‘tion is whether the gift is revocable or 
irrevocable. Mr. Ameer Ali in his book on 
Muhammadan Law, Vol. I, page 165, dis- 
cusses the question and observes: “ Where 
the condition has not that effect, where it 
forms in fact, the consideration for the grant, 
and the gift is made on the express stipula- 
tion that the donee should do something or 
abstainfrom doing something or should 
give something in return for the gift, the 
contract is valid inits entirety. For ex- 
ample, if A were to convey B a property in 
consideration of B maintaining him during 
his lifetime or paying him, and after his 
death to his heirs,a fixed allowance, there 
js absolutely nothing illegal in the contract 
as the condition does not make the contract 
nugatory ; andifthe grantee obtains pos- 
sessinfloi the property upon that contract, 
the grantor or his heirs would have the 
right to enforce the performance of the 
covenant relating to the consideration 
against the grantee and all persons deriving 
title under him.” In this case’ the grantor 
purported to gancel the gift by a document 

i 2lst April, 1908. In that, 

he did not specifically complain that he was 
not maintained, and by another document, 
dated 30th September, 1908,he cancelled the 


e sp-called-caneellaticn deed, and by Ex. IV, 


dated 3rd August, 1912, he purported finally 
to cancel the gift deed. The question is, 
id the plaintiff'act up to the terms of the 
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Tf so the gift became 
irrevocable and the donor was. not justified 
after the donee had fulfilled her part of the 
contract in revoking the gift made by him 
in consideration of the donee looking after 
him and attending to his creature comfotts 
and maintaining him. In this view, I do 


not think it necessary to consider in detail 


the various cases quoted by Mr. Chenchiah 
as well as by Mr. Somayya. 

With regard to payment of debts the 
contention of Mr. Chenchiah is that they 
were paid out of the property gifted to the 
plaintiff. Whether that was so or not and 
whether as contended by Mr. Somayya the 
plaintiff put in her own funds for the pur- 
pose of discharging the debts is immaterial, 
she was asked to discharge the debts ana 
she did what she was required to do. lt 
is immaterial wherefrom the fund came, 
for it was not stipulated that she should ` 
-pay the debts out of her separate property. 

With regard to the general power of a 
Muhammadan to revoke a gift, Beaman, d., 
in Casamally Jairajbhoy v. Currimbhoy 
Ebrahim (1) observes: “Itis true that this 
general rule like everything else in the 
Muhammadan Law which has yet come under 
my analysis, is open to innumerable ex- 
ceptions many of which appear to conflict 
in principle with the main rule.” And 
fulfilment of one of the terms of the gift 
deed by the donee brings the case within 
one of the exceptions to the general rule: 
see Abirjan Bewa v. Sheikh Kabil (2), 
` Itis urged by Mr. Somayya that when 
the gift is made bya Muhammadan to a 
follower of another persuasion, the Muham- 
madan Law relating to gifts is not applic- 
able to such a case, ahd he relies upon a 
passage in Mr. Tyabji’s book on Principles 
of Muhammadan Law,s.354 at page 388, 
There the learned writer lays down:— 

“Where a Mussalman makes a gift toa 
donee who is governed by a law of property 
‘other than Muhammadan Law the subject of 
gift...may not continue to be subject to the 
incidents of Muhammadan Law after the 
completion of the gift.” He relies upon 
three cases in support of this position; if 
the learned author meant to say that the 
moment a Muhammadan makes a ‘gift to a 
non-Muhammadan the ordinary principles 
governing gifts by Muhammadans do not 
apply to such a gift, I am net prepared, to 


(1) 12 Ind. Cas. 225; 36 Be 214 at p. 248; 13 Bom, 
L. R. 717. 9 
- (2) 54 Ind, Cas. 542, ; 
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hold that the authorities relied upon by him 
do support him. After the gift takes 
effect and the donee gets possession of the 
property given, the law that governs the 
devolution of the property would be the 
personal law of the donee, but I am not 
prepared to hold at this stage that the mere 
fact that the donee is a person belonging to 
a different persuasion, by itself, is sufficient 
to: take the gift out of the ordinary in- 
cidents of the Muhammadan Law relating 
to gifta. 

The next contention urged by Mr. Chen- 
chiah is that no possession was given in 
this case and, therefore, the gift did not 
become a valid gift. No doubt, under the 
Muhammadan Law delivery of possession is 
necessary in order to make a gift valid. In 
this case the evidence is that the plaintiff 
was living with the donor for a number of 
years and she was, no doubt, his mistress. 
She was a married woman with children 
and she evidently forsook her husband and 
children and lived with a Muhammadan who 
was an old man in consideration of his 
giving something to her and after she lived 
with him for a number of years he made a 
gift of his property to her. After making 
the gift he, no doubt, lived with her in the 
house. Mr. Chenchiah's argument is that 
inasmuch as he lived with her, it must be 
held that he did not deliver possession to 
her. We have to see what the intention of 
the donor is. From Ex. B it is quite clear 
that he divested himself of all his property 


and that he wanted to be maintained by | 


the plaintiff. That being so, can it be 
reasonably contended that his mere living 
in the house meant that she had no posses- 
sion of the house? Whena man makes a gift 
of property to a near relation who is living 
with him the mere fact that he happens to 
live with him after the gift is made is not a 
sufficient circumstance to hold that posses- 
sion did not pass. Each case would depend 
upon its circumstances, If the intention of 
the donoris clear that the donee should have 
possession of the property, the mere fact 
that the donor happens to live after the 
-date of the gift with the donee in the house 
which į is the subject of the gift would not 
by itself entitle the Court to hold that pos- 
session had not passed and that possession 
remained with the ‘donor. As I have said, 
from the fatts of this case and from the 
nature of Ex. B, and from .the subsequent 
documents to which the donor was a party 
puch as Exs, III and F, _-Posseasion of the 
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house as well as other properties was given 
to the plaintif and she continued to bein 
possession and pattah for the lands was 
transferred in her name. From the evidence 
it is clear that she collected and took the 
produce tothe house. In this view of the 
facts it is not necessary to consider in” 
detail the cases quoted on both sides. Mr. 

Chenchiah relies upon Bava Saib v. Mahom- 
ed (3)and Vahazullah Sahib v. Boyapati 
Nagayya (+), as supporting his contention. 

In Bavu Saib v. Mahomed (8) the gift was 
by a woman to her nephew and it was held 
that the mere fact thata gift was made by 
a registered instrument would not makeit 
valid, In Kandath Veettil Bavi v. Musaliam 
Veettil Pakrukuttt (5) a Muhammadan 
mother gave to her daughter house and lands 
and put her in possessioa of the lands and 
got the name changedin the register. It 
was held that the mere fact that the mother 
continued to reside with her daughter was 
not sufficient to constitute a non-delivery 
of possession so as to invalidate the gift. 
In Mandy Abdul Rahiman Saheb v. Hussain 


Saheb (6) it was held that the question whe- -- 


ther there has been acompletedelivery ornot 
in a particular case isa question of fact to be 
determined with regard to the intention 
and contract of the parties and the nature 
of the property concerned in each case. It 
is not necessary in every case that the 
donor should formally depart from the pre- 
mises which is the subject of the gift 
and that there should be .a formal entry 
on the part of the donee. In Alla Pichai 
Tharaganar v. Mahomed Moideen Tharaga- 
nar (7) it was held the mere fact that the 
donor happened to live in the house which 
was the subject of the gift would not be 
sufficient to make the possession of g 
house that of the donor. ; 
The next contention is that there cannot 
bea gift of the equity of redemption, as 
for a valid gift by a Muhammadan there 
must be actual -and physieal delivery of 
possession of the property which is.the 
subject of the gift. A mortgagor out of 
possession cannot deliver possession to the 
donee. 
2) werein the possession of the donor. 
With regard to possession of these two 


(3) 19 M. 343; 6 Ind. pee 96 Ae oud, 

(4) 30 M. 519; 17 M. L. J 

(5) 30 M. 305; 2 M. L. T.1 

ao 16 Ind. Oas. 616; 23W L J. 734; 12 M. °L. &, 


ou) 23 Ind, Oas, 620; 15 M, L, T. 216, , 


In this case only two items (1 and. 
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items, it is urged that it.was not possible 
for the donor to give possession because the 
mortgagee was in possession and, therefore, 
the gift did not take effect with regard to 
them. In Fakir Nynar Muhamed Rowther 
V. Kandasawmy Kulathu Vandan (8), Abdur 

“Rahim, J., observes at page 130*: “It is, how- 
ever, to be observed that so far as the text 
already referred to is concerned, its require- 
ment wouid besatisfied if such possession is 
given to the donee as the nature of the 
subject of the gift admits of” Wherethe es- 
tate is gifted by a Muhammadanandit is not 
possible to give physical possession, if the 
donee is allowed to collect the rents and pro- 
fits; that would be sufficient delivery of pos- 
session under the Muhammadan Law. It was 
held by the Privy Council in Muhammad 
Mumtaz Ahmad v. Zubaida Jan (9) that the 
land in the possession of the tenants could 
be the subject of a valid giftand all that is 
required by the donor in order to perfect 
the gift is to give such possession as the 
property is capable of. ifthe property is 
in the possession of tenants and if the 
donee is unable to receive the rents and 
profits of the property even then the gift 
would be good ; andin the case of a mort- 
gage when the term expires or when the 
time for redemption accrues, if the proper- 
ty is redeemed by the donee I think that 
would be sufficient in order to validate the 
gift under the Muhammadan Law. In this 
case there is evidence that the plaintiff re- 
deemed the property before 1908. In Tara 


Prasiinna Sen v. Shaudi Bibi (10) a Muham- . 


madan mortgaged some of the lands to a 
third person putting the mortgagee in 
possession and while the mortgagee was in 
possession he made an oral gift to a person 
and got that person's name recorded in the 
Sditlement Record, and also put him in 
physical possession of one of the properties, 
namely, the homestead. A Bench of the 
Calcutta High Oourt held that the gift was 
valid in law and that in order to properly 
appreciate the judicial idea of gift as con- 
ceived by Muhammadan Jurists, it is to be 
borne in mind that the gift is considered 
a,class of contract but as it is a voluntary 
contract without consideration, it is not 
énforceable unless accompanied by posses- 


sion in which case the devolution or transfer 

© 14 Ind. Cas. 993; 35 M. 120. 

9) 11 A-460; 16 I. A. 205; 5 Sar, P. C. J, 433; 6 Ind. 
Pea ao 481; 25 0. W 

19) ud.. Gas, 481; . W. N. 761; 49 0. 68: A. 
R 1993 Cal. 422. wane 
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of right to the property becomes complete. 
By possession in connection with the law 
of gift is meant such possession as the 
nature of the subject of the gift is cap- 
able of. 

A further argument is put forward by 
Mr. Somayya to meet this contention, name- 
ly, that when one of several items are de- 
livered the whole gift becomes valid. The 
answer to that by Mr. Chenchiah is that 
the Court must distinguish between that 
portion of the gift which is valid and the 
portion of the gift which canaot be valid 
under Muhammadan Law. But in all these 
cases the Court should take such a view 
as would be consonant with the condi- 
tion and state of society existing. Where 
a person makes gift of certain items some 
of which he cannot at once deliver into 
the hands of the donee, it would not be 
right to hold that the whole gift is invalid 
or that portion of gift relating to the pro- 
perty which could not be delivered into 
the hands of the donee is invalid. It would 
be against the clear intention of the donor 
to declare that a portion of the gift is in- 
valid when he intended that the whole of it 
should be valid. I think this isthe prin- 
ciple of the recent decisions of the Bombay 
High Court in Chandsaheb Kashimsaheb 
v. Gangabai Vishnu (11), where it was held 
that the deed of gift must be looked at as 
a whole, and that so viewed the gift of 
the equity of redemption coupled with the 
completed gift of the remaining lands was a 
valid giftin law. In that case a Muham- 
madan female who owned five lands made a 
gift of them to the plaintiff's father. Atthe 
date of the gift she had possession of only 
two lands and a moiety of the third land. 
These were immediately put in possession 
of the donee. The remaining lands had 
been mortgaged by her to the defendants 
who retained their possession under the 
mortgage. The same view was held in 
Mohammad Abdul Ghani Khan v. Fakir 
Jahan Begam (12). In Hashimbi Yakubsahib 
Beg v. Ajmatbi Maktumsaheb (13) the donee 
got possession of oneitem through the mort- 
gagee after the donor's death. But he 
was given possession of the other ifems of 


(11) 64 Ind. Cas. 21; 45 B. 1926; 23 Bom. L. R. 563, 

(12) 68 Ind. Cas. 254; 44 A. 301; 25 O. O. 95; 31 M, 
L. T.21; 9 O. L. J. 369; 43 M. L. J. 493; 24 Bom. Ly R. 
1268; 27 O. W. N. 53; A. I. R, 1922 P. 0. 281; 20 A. Li 
J. 994; 370. L. J. 1; 49 I. AS195 (P. 0). a 

(13) 80 Ind. Cas. 208; 48 B. 396; 26 Bom, L. R. 387; 
A.I R. 1926 Bom, 410, 
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property on the date or soon after the date 
of the gift. It was held that the gift of 
‘all the items is valid including that over 
which there was a mortgage at the time 


of the gift and which was redeemed after . 


the donor's death. In this case the redemp- 
tion was in the lifetime of the donor and 
I think the principle of these decisions is 
applicable to the present case and, there- 
fore, this contention on behalf of the 
appellants must fail. 


In the result the appeal fails and is dis- - 


missed with costs. 


V. N. V. Appeal dismissed. 


panoan 


LAHORE HIGH COURT. 
MiISCELLANEOUS Oivit Oase No. 485 oF 1926. 
December 14, 1926. 

Present:—Mr. Justice Jai Lal. - 
PAHLAD RAI—Dzsrenpant— 
PETITIONER 
Versus 
SHIV RAM AND orHers—PLAINTIFFs— 

RESPONDENTS. ; 
Civil Procedure Code (Act V of 1908), s, 22—Juris- 
diction, question of, decided against defendant—Trans- 
fer application by defendant, whether barred—Plaint- 
Aff's right to choose forum—Balance of convenience, 
‘meaning of. 

Section 22, Civil Procedure Code, does not absolute- 
ly bar an application for transfer by the defendant 
where he has objected to the jurisdiction of the Court 
and gone to trial on that issue alone and has finally 
failed. But, where the application is merely an attempt 
„to get an order from the Court which would enable the 
petitioner to evade the question of jurisdiction decid- 
‘ed against him, the transfer of the case will not be 
allowed. [p. 69, col. 2.] , 

National Engineering Co., Karachi v. Rattan Engi- 
neering Co., Lahore (1), distinguished. , 
Firm BehariLal-Kanhaya Lal v. Oficial Receiver, 
Insolvents' Estates, Lahore (2), oxplained and followed. 
It is the right of the plaintiff to choose the Court in 
which to institute the suit and the Court should not 
interfere with this right except on very strong 
grounds. In considering the question of balance of 
convenience for purposes of transfer, it is not the con- 
venience of the defendant only that has to be con- 
sidered; but the convenience of the plaintiff deserves 
primary consideration, [ibid.] Madara 
Petition, under s. x2, Civil Procedure 
Oode, for transfer of the Suit No. 24 of 
` 4921 pending in the Court of the Senior 
Subordinate Judge, Ludhiana, to the Court 
competent to try the same in Burma. 
$ ORDER. 
, Jai Lak, J.—(November 80, 1926).— 
his is an application under s. 22 
eof the Civil Procedure Code for transfer 
of two Suits Nos, 24 of 1921 and 64 


‘of 1922 pendiag in the Court of Senior 
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Subordinate Judge, Ludhiana, to the Courts 
competent to try the same in Burma. 

A preliminary objection is taken on be- 
half of the plaintiffs-respondents tkat the 
application does not lie as it has not beén 
made at the earliest opportunity. It is ak 
leged that issues have already been settled 
in the' case. It appears that after the in- 
stitution of the suits the petitioner did 
not put in an appearance in the trial Court 
but : preliminary pleas including an ob- 
jection to the jurisdiction of the Court, 
were filed by other defendants in one suit 
and written statements including prelimi- 
nary objections and defence on the merits 
were filed in the other suit. The Court 
framed issues in both the cases which arose 
out of such objections and pleadings but 
proceeded to try the issue relating to juris- 
diction first and held that it had no juris- 
diction to try the suits and returned the 
plaints for presentation to the proper 
Court.. 

Appeals filed by the plaintiffs in‘ this 
Court were accepted, the present petitioner 
having appeared to oppose them. Then 
Letters Patent Appeals were filed by him 
which were dismissed at the end of April, 
1926. Itis consequently contended by the 
petitioner that it was only at the end of 
April last that it was finally decided that 
the suits were cognizable by the Civil 
Courts both in Ludhiana and in Burma, 
It also appears that formerly the petitioner 
was impleaded in the two suits as a defend- 
ant in his capacity as an executorof the 
Will of Indar Singh.to whose estate in this 
Province the present suits relate, and it 
was after the decision of the Letters Patent 
Appeals in this Court that he.was implead- 
ed in his personal capacity. It is, therefore, 
contended by his learned Counsel in reply 
to the preliminary objection that the peti- 


. tion has been presented (a) immediately 


after the decision of the Letters Patent 
Appeals and (b) soon after the petitioner 
was impleaded as a defendant in his pers 
sonal capacity. It is explained that accord- 
ing to the Will whereby he was appointed 
an executor and which has duly been 
proved in Burma the petitioner is concerns 
ed only with the property of the deceased 
situated in that Province, and that he, as 
an executor, has nothing to do with the? 
property in the Punjab and was, therefore, 
not directly interested in the suits as for- 
merly framed but that he‘is very much 
interested now that he has bten impleaded 
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in his personal capacity: Counsel for the 

respondents relied upon National Engi- 

aa Co., Karachi v. Rattan Engineering 
, Lahore (1) in which it was held that 

th is only when a suit may be brought in 


- the one or other of the two Courts, both of 


“which have jurisdiction, that an application 
may be made under s. 22 ofthe Civil Pro- 
cedure Code andthat where the jurisdic- 
tion of one of the Courts is denied an 
application for transfer under these sections 
cannot lie. It appears that in that case the 
defendant had alleged in his petition for 
transfer that the Court in which the suit 
had been instituted had no jurisdiction to 
entertain it, and that in any case owing 
to the peculiar facts of the case, it could 
more conveniently be tried in another 
Court. It was held that on the allegations 
made by the petitioner his applica- 
tion did not lie. In the case before me 


‘though an objection was raised to the juris- 


diction of the Ludhiana Court to entertain 
the suits the matter has now been finally 


“decided by this Court and the present pe- 


l 


‘tition is made ona clear assumption that 
they are cognizable by the Senior Subor- 
dinate Judge of Ludhiana. The case re- 
lied upon by the Counsel for the respondent 
is, therefore, distinguishable from the 
present case: He also cited Firm Behari 
Lal-Kanhaya Lal v. Official Receiver, Insol- 
vents’ Estates, Lahore (2), where it was held 


“that the provisions of s. 22, Civil Procedure 


Code, are mandatory and an application 
under* the section must be made, in a case 


‘wihtere issues are settled, at or before such 


settlement is made. The facts of that case 
are somewhat similar to the present one 
and it was held that after an objection to 
the jurisdiction of the Court to entertain 


‘the suit has been decided against the de- 


fendant, his application to transfer the case 
should. not be entertained, as. such an ap- 


‘plication almost amounts to an attempt to- 
get this Court to exercise its revisional, 


powers and thus evade the decision of the 
“guestion of jurisdiction that the Court has 
“arrived at against the petitioner. 

~ ‘Khere is thisedistinguishing feature in 
the present case that the defendant has 
‘not yet pleaded’to the plaint and no issues 
have yet been framed between him and 
athe plaintif and I do not understand the 
“learned J udge to hold that under no cir- 


(1) T1 Ind. Cas. 268; A. I. R.1923 Lah. 288; 
a 78 Ind. Cas.. 608; A.I. R. 1926 Lah. 175; 1L¢, 
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cumstances an application “under s. 22 
would lie if the defendant had raised an 
objection as to the jurisdiction of the Court 
and failed thereon. In my opinion, all 
that the learned Judge held was that under 
such circumstances, this Court should be 
very reluctant to grant such an application. 
Section 22 does not absolutely bar an ap- 
plication for transfer where the defendant 
has objected to the jurisdiction of the 
Court and gone to trial on that issue alone 
and has finally failed. The matter has, 
however, an important bearing on the 
merits of the application though it does not 
present an absolute bar to the petition ‘for 
transfer. I, therefore, disallow the pre- 
liminary objection, and order that a very 
early date be fixed for the hearing of the 
application on the merits. 

Mr, C. Bevan Petman and Lala Badri Das, 
R. B., for the Petitioner. 

Mr. Fakir Chand, for the Respondents. 

J UDGMEN T.—This order will be read 
in continuation of my order of the 20th 
November, 1426. Ihave now heard Coun- 
sel on the merits of the applications under 
s. 22 of the Civil Procedure Code, for the 
transfer of the two Suits Nos 24 of 1921 
and 64 of 1+22 from the Court of the Senior 
Subordinate Judge, Ludhiana, to Burma. 
The dispute relates to the estate of oneIndar 
Singh who died in February, 1920, leaving 
property both moveable and immoveable 
in Ludhiana and also in Burma. It ap- 
pears that proceedings for grant of a Suc- 
cession Certificate were instituted in Burma 
and on the 2nd March, 1221, Shib Ram, 
a brother of the deceased instituted a suit 
in. the Court of the Senior Subordinate 
Judge, Ludhiana, praying fora declara- 
tion that he was a member of a joint 
Hindu family with the deceased at the 
time of his death and was, therefore, en- 
titled to all the property in Ludhiana and 
in Burma by right of survivorship. This 
is Suit No. 240f 1921. In the meanwhile 
during the pendency of the proceedings 
for grant ofa Succession Certificate a Will 
of the deceased was produced in Court on 
the 16th April, 1921,and Probate was grant- 
ed in respect thereof some time in 1923 to 
Pahlad Rai, the petitioner beforeme. On 
the llth March, 1922, Shib Ram instituted 
Suit No. 64 of 1922 praying for the adminis- 
tration ofthe estate of the de@eased Indar 
Singh claiming, inter alia. that he was en- 
titled to the estate by right of survivorship 
‘as a member cofa joint Hindu family and 
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that, the Will.propounded by Pahlad Rui 
was a forgery and was invalid. Pahlad Rai 
and Musammat Ishari the widow of Indar 
Singh were impleaded as defendants in 
the suit. 

It appears that Pahlad Rai did not ap- 
pear in pursuance of summons served upon 
him and proceedings were ex parte against 
him. Musammat Ishari raised objections 
to the jurisdiction of the Senior Subordi- 
nate Judge at Ludhiana which were allow- 
ad. The plaintiff thereupon filed an appeal 
in this Court. The matter was finally set- 
tled by a Division Bench of this Court on a 
Letters Patent Appeal [Shiv Ramv. Prahlad 
Rai (3); when ‘it was held that the Senior 
Subordinate Judge, Ludhiana, had jurisdic- 
tion to entertain the suit. Pahlad Rai ap- 
peared for the first time in this Court to 
support the contention of Musammat Ishari 
as to the want of jurisdiction of the 
Ludhiana Court to try the suit. After the 
Letters Patent Appeal had been decided 
against the defendants Pahlad Rai filed 
his pleadings on the 16th August, 1926, and 
on the same day asked the Court to stay 
proceedings as he intended 'to move this 
Court for the transfer of the suits and then 
presented the present petitions. 


Inmy previous order I mentioned that 
the Counsel for the petitioner stated that 
his client was originally impleaded as an 
executor and that he was impleaded in his 
personal capacity only after the decision 
of the Letters Patent Appeal, and further 
that a3 an executor he had no direct in- 
terest in the suit but in his personal 
capacity he was very much affected by the 
sams. This statement of the learned Coun- 
sel was not challenged at the hearing by 
Mr. Fakir Chand who appeared for the 
respondent, but, after I had announced my 
order of the 30th November disallowing 
the preliminary objection by Mr. Fakir 
Chand he presented an application for re- 
view: stating that the above allegations by 
the Counsel for the petitioner were wrong, 
Mr. Bevan Petman frankly admitted before 
me that the statements made by him on 
the previous occasion were wrong and were 
ttot supported by the record and were made 
by him under instructions from his client, 
That, however, dogs not absolve Mr. Fakir 
Chand from his duty to challenge them at 
the hearing? Itis, therefore, very doubt- 


"© (3) 96 Ind. Cas. 691; 2 L. O. 237; A. I. R. 1928 Lah. 
503; 27 P. L, R. 398. 
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ful whether, under the circumstances, thera 
is any sufficient ground for review of my 
previous order. Be that as it may, I ex- 
pressly reserved the question of the effect of 
the delay in making the present application 
and of the objection to jurisdiction for côn- 
sideration when deciding it on the merits. 
I merely held before that the fact that the 
petitioner had objected to the jurisdiction 
of the Senior Subordinate Judge at 
Ludhiana did not in law disentitle him to 
present an application for transfer of the 
suits. The facts now brought to my notice, 
however, materially affect the question whe- 
ther an order transferring the suits should 
or should not be made. Moreover, Firm 
Behari Lal-Kanhaya Lal vx {Oficial Receiver, 
Insolvents’ Estates, Lahore (2) fully covers 
this case because in the absence of any 
new circumstances which entitle the peti- 
tioner to present this application, this is 
merely anattempt to get an order from 
this Court which would enable the peti- 
tioner to evade the question of jurisdiction 
which a Division Bench of this Court has 
decided against him. The petitioner had 
ample opportunity during the four anda 


‘half years that have elapsed between the 


institution of the suit and the present 
petition to get the relief that he is now 
applying for. His conduct in this case is 
such that the Court ought to hesitate in 
granting him the relief prayed for even 
if there be ground for such relief. But I 
am not satisfied that on the merits thera 
is any good ground for transferring the 
suits from the Court of the Senior ‘Sub- 
ordinate Judge, Ludhiana. The property of 
the deceased is situated both in Ludhiana 
and in Burma, it may be that there 
is more property in Burma than in 
Ludhiana, still,it is the right of the plaintiff 
to choose the Court in which to institute 
the suit and this Court ought not to inter- 
fere with this right except on very strong 
grounds. I amunable to hold that the 
balance of convenience is in the transfer 
of the suits to Burma. The principal ques- 
tion involved being whether the deceased 
and the plaintiff were members of a joint 
Hindu family, the witnesses are more likely 
to bein Ludhiana where the original home 
of the parties is. Moreover, jp considering 
the question of balance of convenience it 
is not the convenience of the, -defendant e 
alone that has to be considered: The plaint- 
if has, in my opinion, to be primarily 
considered as initially it ts his right to 


Mor ge 
“Choose the Court’ in which to institute the 
suit. I. am, therefore, of opinion that 
. the, application for transfer has been un- 
. duly delayed, that an order of transfer at 
this stage will mean evasion of the deci- 

sion by a Division Bench of this Court, and 

on the merits there are no good grounds‘for 
transferring the suits, 

I dismiss this application with costs. 

R, L, ' Application dismissed. 


kama aetna ad 


LAHORE HIGH COURT. 
Misceriangovs O1vit Perition No, 520 
oF 1926. 

(CIVIL Appgat No. 945 or 1926). 
December 21, 1926. 
Present:—Mr. Justice Jai Lal. 
KHAZAN SINGH AND ANOTHER— 
DEFENDANTS—P aTITIONERS 
versus 
Taur SECRETARY or STATE ror INDIA 
in COUNCIL—Ptaintirr— 


RESPONDENT., 

_ Sikh Gurdwaras Act (VIII of 1925), ss. ? (8), 8, 9, 
10, 16, 31 (2)—Notification under s. 7 (8), effect of, 
when no petition is filed under s. 8 ors. 10— Government's 
power to declare Gurdwara nota Sikh Gurdwara 
—Notification under s. 10—Stay of proceedings in 
relation to Gurdwara in Civil Courts after notification 
under s. 7 (8). 

Where a notification has been issued by the Local 
Government under s. 7 (3) of the Sikh Gurdwaras Act 
.and no petition has been presented under s. 8 of the 
Act by the Secretary of State or by any private in- 
dividual alleging that the Gurdwara is not a Sikh 
Gurdwara, the Government have no option but to 
issue a notification under s. 9 declaring the Gurdwara 
to be a Sikh Gurdwara. [p. 71, col. 1.] 

Similarly, where there is no petition under s. 10 of 
the Gurdwaras Act by any person claiming.a right, 
title or interest in any property in the list published 
under s.7 (3) of the Act, the Government are bound 
to publish a notification under the same section 
specifying the rights, title or interest in the property 
in respect of which no claim has been made and such 
a notification is conclusive proof of the fact that no 
‘claim has been made. [p. 71, col. 2.] 

After the issue of a notification under s. 7 (3) of the 
-Gurdwaras Act all proceedings in the Civil Courts of 
the stature mentioned in s. 31 (2) of the Act must be 
stayed unless the Tribunal appointed under the Act 
decides under s. 16 that the alleged Gurdwara is not 
a Sikh Gurdwara. ,[ibid.] 

7 Petition, under O. XLI, r. 5, Civil Pro- 
cedure Code, for stay of execution proceed- 


ings pending thedecision of the appeal case 
noted above by the High Court. 

e [Appeal against the decision of the Senior 
Subordinate-Judge, Ambala, dated the 22nd 
WaT” 1926, in Original Suit No. 77 of 
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Dr. Gokal Chand Narang, for the Peti- 
tioners, ; : . 

Mr. C. H. Carden Noad, Government Ad- 
vocate, for the Respondent. 

JUDGMENT.—A decree for possession 
of the land in dispute was granted by the 
Senior Subordinate Judge of Ambala in 
favour of the Secretary of State for India 
in Council against the defendants. The 
latter have lodged an appeal in this Court 
which has been admitted for hearing by a 
Division Bench. It appears that the decree- 
holder has applied for the execution of the 
decree. Two applications have been pre- 
sented on behalf of the judgment-debtors; 
one is for the stay of execution under 
O. XLI, r. 5, and the other is under the 
provisions of s. 31 (2) of the Sikh Gurdwaras 
Act, 1925, for the stay of the execution pro- 
ceedings. 

A previous application under O. XLI, 
r. 5, was dismissed by this Court on the 
23rd of April, 1926, on the ground that no 
action had then been taken in execution 
and that no sort of grievance had been 
disclosed. In the present application under 
that rule it ‘is alleged that the decree- 
holder has applied for execution of the 
decree and that the property in suit is the 
property of a Sikh Gurdwara and that, 
therefore, unless the execution is stayed the 
appellant will suffer substantial loss as it 
would become impossible to maintain the 
Gurdwara concerned which will pass into 
the hands of the decree-holder. This, it 
is alleged, would be nothing short of sac- 
rilege. 

The learned Counsel for the petitioners 
did not address any arguments to me in 
support of this application. He, however, 
strenuously urged that the proceedings 
should he stayed under the Sikh Gurdwaras 
Act. The learned Government Advocate 
opposes this application and contends that 
before the provisions of the Sikh Gurdwaras 
Act could be applied it must be shown that 
there was a Gurdwara in existence. It ig 
alleged that initially there was no Gur- 
dwara and that the building which was 
claimed to be a Gurdwara was demolished 
in 1925. > . 

It is common ground that an applica- 
tion under s. 7 of the Sikh Gurdwaras Act 
was made by £0 or more’Sikh worshippers 
of the alleged Gurdwara which*was accom- 
panied by a list of property claimed for the 


Gurdwara and the other details required* i 


by the law and also that the Local Govern. 
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ment published the application along with 
the accompanying list by a notification on 
the 5th of July, 1926. Itis, however, alleged 
by the learned Government Advocate that 
the Local Government has actually declined 
to issue a notification under s. 9 of the 
Act declaring the Gurdwara to bea Sikh 
Gurdwara on the ground that the Govern- 
ment is not satisfied as to the existence of 
the Gurdwara. An affidavit in support of 
the allegations made on behalf of the Sec- 
retary of State should have been filed 
before the hearing but J have permitted the 
Government Advocate to file one now. 

Contention of the Counsel for the Secre- 
tary of State is and indeed it is conceded 
by the Counsel for the petitioners, that an 
application and a notification under s. 7 of 
the Sikh Gurdwaras Act presuppose the 
existence of a Gurdwara. The learned 
Counsel also are agreed that it is open to 
the Local Government to refuse to publish 
a notification under s. 7, sub-s. (3) if it is not 
satisfied as to the existence of the alleged 
Gurdwara. In the case before me, however, 
the Local Government did publish a notifi- 
cation under s. 7 and, therefore, the ques- 
tion arises what is the legal effect of the 
publication of such a notification. 

Now s., Sof the Sikh Gurdwaras Act pro- 
vided that a counter-application may be 
made to the Local Government within the 
time prescribed therein to have it declared 
that the place asserted to be a Sikh Gur- 
dwara is not sucha Gurdwara. Then s. 9 
.proyides that if no petition has been pre- 
sented in accordance with the provisions 
of s.8 the Local Government shall publish 
a notification declaring the Gurdwara to be 
a Sikh Gurdwara. It is consented by the 
learned Government Advocate that even if 
no petition had been presented under s. 8 
it was open to the Local Government suo 
motu to decline to publish a notification 
under s. 9. The Counsel for the petitioners, 
on the other hand, contends that if no 
petition is made unders, 8 the Government 
bas no option but to publish the notifica- 
tion under s. 9. In my opinion, it was open 
to the Secretary of State to present an 
application under s. 8and admittedly this 
has not been done, and, therefore, it is quite 
clear that whatever powers the Government 
had to refuse topublish a notification 
under s. 7, lkkaving once done so they were 
bound to publish g notification under s. 9 
èf no petition under s. 8 had been presented 
orto take action under the provisions of 
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Part III of the Aot if such a petition had 
been presented. 

Section 10 of the Act further provides 
that any person claiming aright, title or 
interest in any property in the list publish- 
ed under s. 7 (3) of the Act may forward å 
petition to the Local Government specify-° 
ing’ the nature of the right, title or inter- 
est claimed by him and the ground of the 
claim and that in the absence’ of such a 
claim the Local Government shall publish 
a notification specifying the rights, title or 
interests in the properties in respect of 
which no claim had been made and further 
that such a notification shall be conclusive 
proof of the fact that no such claim was 
made. Section 14 of the Act provides that 
the Local Government shall forward to the 
tribunal appointed under the Act all peti- 
tions received by it under the provisions, 
inter alia, of ss. 8 and 10 and that the 
tribunal shall dispose of such petitions by 
order in accordance with the provisions 
of the Act. My remarks relating to the 
powers of the Local Government to issue or 
to refuse to issue a notification unders. 9 
apply mutatis mutandis to its power to 
ae or not to issue a notification under 
s. 10. 

Now, s. 31 (2) of the same Act provides 
that no Court shall continue any proceed- 
ings in so far as such proceedings involve 
any claim relating to a Gurdwara in regard 
to which a notification has been published 
under the provisions of sub-s. (3) ofs. 7 
which could have been made in a petition 
forwarded to the Local Government under 
the provisions of s. 10 or s. 11 and was not 
so made unless and until it has been decid- 
ed under the provisions of s. 16 that such 
Gurdwara should not be deciared to bea 
Sikh Gurdwara. This means that after the 
issue of a notification under s. 7 (3) all 
proceedings in the Civil Courts of the 
nature mentioned in s. 31 (2) must be 
stayed unless the Tribunallappointed under 
the Act decides under s. 16 that the alleged 
Gurdwara is not a Sikh Gurdwara. Iam 
bound by these mandatory provisions of 


the law which fully apply eto the presepty, 


case. The learned Government Advocate 
then asked me to hold an enquiry as to the 
existence of the alleged Gurdwara with a 
view to decide whether the notification 
of the 5th July was invalid and ltra vires, 

atever other remedy the decree-holder 
may have to have the notification declared 
invalid or ultra vires, I am ‘unable to gee 
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that [ can give such a'finding in these 
proceedings. It may be mentioned that in 
the trial Court the existence of a Gurdwara 
does not appear to have been denied. I 
must, therefore, order that the execution 
proceedings relating to the decree in ques- 
tion be stayed under the provisions of s. 31 
(2) of. the Sikh Gurdwaras Act. No order 
as to costs. 


RL . Execution stayed. 
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MADRAS HIGH COURT. 
Civit MISOELLANROUS Petition No, 140 
oF 1925. 
March 9, 1926, 
Present :—Mr. Justice Odgers and Mr. 
Justice Wallace. 

In re PUNYA NAHAKO AND OTHERS— 

T PETITIONERS. 

Court Fees Act (VII of 1870)—Madras Court Fees 
(Amendment) Act (V of 1922)—Judgment before 
amended Act—Review application after amendment-— 
Court-fee leviable—Scale, whether under new Act-— 
Mesne profits, Court-fees on, till date of application, 
whether payable. 

Where a judgment in appeal was passed before the 
increase in the Court-fees under the Madras Court Fees 
(Amendment) Act of 1922 came into force, and a re- 
view application was put in after the amended Act 
was passed: 

‘Held, that the Court-fee leviable on such application 
must be calculated as if the application for review 
_ were a Memorandum of Appeal for the relief sought 

for and that the fee was leviable according to the new 
scale. [p. 73, col. 1.] 

Proceedings, 16th January, 1872 (1), In re Manohar 
G. Tambekar (3), followed. ; 

An application for review praying that the appli- 
cant may be relieved from the liability to pay mesne 
profits under the decree sought to be reviewed, must 
bear Court-fee on the amount of such mesne profits up 
to the date of the application. [p. 73, col. 2.] 

Brahmayya v. Lakshminarasimham (4), Balaramu- 
naidu v. Sangannaidu (5), relied on. h 

Petition, under O. XLVII, r. 1, Civil Pro- 
cedure Code, praying that the High Court 
will be pleased to review the decree and 
judgment, dated the 29th February, 1924, 
passed in S. A. No. 641 of 1921, preferred 
“against that ofthe District, Court, Ganjam, 
in ‘A. S. No. 282 of 191%, (O. S. No. 598 
of 1917, Principal District Munsii’s Court, 
Berhamporef. 

Mr. C. Sambasiva Rao, for the Petitioners. 

The Government Pleader, for the Crown. 

e ORDER. : 
_ Odgers, J.—I agree with the opinion 
of my learned brother. I see no valid reason, 
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why the decision of this Court in 1872 to 
be found in Proceedings, 16th January, 1872 
(1) which has stood since 1872 should be dis- 
sented from. The interpretation put upon 
the articles in question in Nanda Lal 


Agrani v. Jogendra Chandra Datta (2) - 


seems to me to work an obvious injustice. 
This Court’s interpretation of the rule seems 
also to have found acceptance in Bombay 
{In ve Manohar G. Tambekar (3)]. I also 
agree with my learned brother's remarks 
on the question of mesne profits. 

The fee levied by the office is right. 

Wallace, dJ.—The point for decisionin 
this reference is what is the proper stamp- 
fee to be levied on the review application 
in C. M. P. No. 140 of 1925? This was an 
application for review ofa judgment in 
second appeal. The judgment in that 
appeal was passed before the increase in 
the Court-fees under the amended Court 
Fees Act of 1922 came into force. The re- 
view application was put in after that 
amended Act had been passed. The first 
question is whether the rate of fee to be 
levied is under the old Act or under the 
amended Act. Under Sch. I, Arts. 4 and 5, 
the Court-fee for application for review 
of judgment is either the whole or half of 
“the fee leviable on the plaint or Memo- 
randum of Appeal” and the decision turns 
on the interpretation of that phrase. 

It may be construed in at least four differ- 
ent ways:— . 

(1) As the fee actually levied on the plaint 
or Memorandum of Appeal when admitted; 

(2) as the proper fee to be levied on the 
plaint or Memorandum of Appeal at the 
time of presentation thereof; 

(3) asthe fee which would have been 
properly levied on the plaint or Memo- 
randum of Appeal if that had been put 
in at the time of the presentation of the 
application for review and 

(4) as the proper fee to be levied if the 
applicant for review were then putting in 
a plaint or Memorandum of Appeal for the 
same relief. 

As toJ, it seems clear that it is not a 
proper construction of the phrase. In the 
case of a suit or appeal in forma pauperis 
no fee is actually levied on” admission. 
Again the Court of Appeal may in certain 
circumstances increase or decrease the fee 


(1) 7M. H. C. R. App. 1. 

(2) 82 Ind. Cas. 297; 28 O. W. N. 403; 29 O. L. J. 
222: A I. R. 19214 Cal. 881. 

(8) 4 B. 26; 2 Ind, Dec. (N, 8.) 528, 


F100 £ O. 1927) 


actually paid, and it is clearly more reason- 
able tosuppose that the Legislature meant 
the fee which was the proper fee to be 
levied: and not the fee actually levied. 

As to 2, an adherence to this construction 
would:mean that, even though the review 
application only related toa small portion 
of the reliefasked forin the plaint or Memo- 
randum of Appeal, the applicant for review 
would have to pay the full stamp paid on the 
plaint or Memorandum of Appeal. This 
again seems tome hardly acceptable. This 
view, . however, has found favour in the 
Calcutta High Gourt [see Nanda Lal 
Agrani v. Jogendra Chandra Datta (2)] which 
refused to follow an earlier decision of 
this Court, Proceedings, 16th January, 1872 
(1), to which I shall allude later on. Such 
a construction would in this Court at least 
make an application for review much more 
expensive than an appeal. 

As to 3, it would imply that where an 
applicant for review is the defendant and 
the appeals have been by the plaintiff all 
through, and tho review application is thus 
the first motion of his own for any relief, 
his application would have to be valued not 
on;any sums paid by himself for the relief 
sought for by him but on the stamp paid by 
the opposite party for the relief sought for 
by it, which may obviously have no sort of 
relation to the relief which the review 
applicant wants, This again seems hardly 
a reasonable construction of the phrase. 

Construction No. 4 implies that the ap- 
plicant pays not for the relief sought for 
by any one else over which he has no 
control but on the relief sought by him- 
self, and he thus pays naturally and equit- 
ably on that relief as if it were a plaint 

-or Memorandum of Appeal by himself, for 
that relief. This appears to be the most 
reasonable interpretation of the phrase and 
it is the interpretation put upon the phrase 
by this Court so lêng ago as 1872 [see Pro- 
ceedings, 16th January, 1872 (1)} and this in- 
terpretation has been practically followed 
ever since by this Court. The Bombay 
High Court has taken a similar view in In 
re Manohar G. Tambekar (3). It follows, 
therefore, that the Court-fee will be the 
Court-fee payable asif,on the date when 
the review application was put in, the appli- 
cant was filing a plaint of Memorandum 
of Appeal forthe same relief, ĉ.e., in the pre- 
sent case the Court-fee leviable will be the 
Ceurt-fee which falls to be levied under the 
Amended Court Fees Act caleulated as if 
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the application for review were a plaint or 
Memorandum of Appeal for the relief 
sought for. 

The next point is whether Court-fee 
must be paid on the mesne profits up to the 
date of the review application. Now, it is 
plain that in this matter the review appli-° 
cation has to be considered as if it were a 
Memorandum of Appeal, and on such a 
Memorandum of Appeal thereis no doubt 
that the applicant who seeks to be relieved 
from the payment of such mesne profits 
must pay Court-fee on such mesne profits 
up to the date of his appeal memo- 
randum [see Brahmayya v. Lakshminara 
simham (4) andeBalaramunaidu v. Sangan- 
naidu: (5). When the mesne profits 
have been ascertained, the Court-fee is 
payable on the ascertained rate. Where 
the mesne profits have not been ascertain- 
ed the fee is chargeable on the valuation 
of mesne profits in the plaint. The peti- 
tioner, therefore, must pay on the mesne 
profits which in this case are payable on 
the ascertained rate calculated upto the 
date of the application, 

The last point is ab what rate, the old 
rate or the new rate, must the fee on 
these mesne profits be Jevied. The answer 
to point (|) answers this point also. It 
must be paid as if the applicant was now 
putting in a Memorandum of Appeal and he 
must, therefore, pay according to the new 
scale, 

The Court-fee levied by the office is 
quite correct. 

V. N.Y. ‘Order accordingly. 

(4) 16 M. 310; 5 Ind. Dec. (x. s.) 923 


(5) 69 Ind. Cas. 722; 45 M. 280; 14 L. W. 730; 30 M. 
L. T. 83; 42 M. L. J. 184; A. I. R. 1923 Mad. 19, 


LAHORE HIGH COURT. 
SECOND. Civin APPEAL No. 792 or 1926, 
_ December 22, 1926. 
Present :—Mr. Justice Zafar Ali. 
LAL SINGH AND orHERs—PLaINTIFFS— 
APPELLANTS , 


VETSUS 
WADHAWA AND OTHERS— DEFENDANTS 
— RESPONDENTS. 
Landlord and tenant—Non-payment of rent— 


Adverse possession. 
A tenant canaot be said to be in adverse possession 
simply because he pays no rent. [p. 74,col. 1] . 
Second appeal from the decree of the 
District Judge, Gurdaspur, dated the l5th, 
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ordinate Judge, Second Class, Gurdaspur, 
dated the 19th August, 1924. 

Mr. Fakir Chand, for the Appz2llants 

Mr. Muhammad Azam Khan, for the 

espondents. 

JUDGMENT.—The land in dispute 
only, 1l marlas in area is a portion of the 
shamilat of the village and bears 13 mango 
trees. The Revenue Record of 1910-11 shows 
that it was in the occupation of Kahna 
sweeper aga tenant but he paid no rent. 
The defendants are sons of Kahna and 
they like their late father paid no rent. 
In answer to the suit brought by the pro- 
prietors of the village for possession of 
the plot these sons of Kahna pleaded that 
they had been in possession for 60 years 
as owners and not as tenants. The trial 
Court decreed the plaintiffs’ suit, but on 
appeal the learned District Judge dismiss- 
ed it holding that defendants’ posses- 
sion had been adverse for upwards of the 
statutory period as they had paid no rent 


during the past 35 years. 


Now itis clear thatif a tenant pays no 
rent it does not follow therefrom that he 
is in adverse possession. Presumably, the 
proprietors in the present case allowed 
Kahna to enjoy possession of this small 
plot of land without paying any rent be- 
cause he was avillage menial and served 
them assuch. There was nothing to indi- 
cate that Kahna’s possession was adverse 
to the proprietors. 

I, therefore, accept the appeal, set aside 
the order of the lower Appellate Court 
and restore that of the trial Court. The 
defendants will pay plaintiffs’ costs through- 
out. 


R. L. Appeal accepted. 


: RANGOON HIGH COURT. 
CIVIL MISCELLANEOUS APPEAL No. 218 oF 
` 1925. 
August 11, 1926. 
Present :—Mr. Justice Carr and 
Mr. Justice Mya Bu. 
MAUNG PO THA AND anotazrR— 
APPELLANTS 
versus 
S. R. M. M. A. NAGAPPA CHETTYAR anp 
* ANOTHER — RESPONDENTS, 
Ctvil Procedure Code (Act V of 1908), O. XXI, 


‘rr, 66, 90—Sale proclamation—Omission to state place 


of sale=Delay in starting sale—Material irregularity 


MaUNg PO THAD, NAGAPPA OABTTY, 
December, 1925, reversing that of the Sub- 
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Onission to mention the place of sale in. a sala ~ 


proclamation is a serious flaw in publishing the sale 


and constitutes a material irregularity. [p. 75, col. . 
1 . 


There is no hard and fast rule thatan execution sale 
must start punctually at the appointed time. [ibid.] 

Miscellaneous appeal from the order of 
ths District Court of Magwe, in Civil Mis- 
cellaneous No. 38 of 1925. 

Mr. Kyaw Din, for the Appellants. 

Messrs. Banerjee and K.C. Bose, for the 
Respondents. 


JUDGMENT.—In Civil Execution No, 
37 of 1924, of the District Court of Magwe, 
the lst respondent firm’ in execution ofa 
decree against the appellants had certain 
properties belonging: to the latter attached 
and brought tosale. At first the sale pro- 
clamation was issued on the 3rd February, 
1925, fixing the sale at 7 a. m. on the 8th 
March, 1925, at Yenangyaung. This sale; 
however, had to be stayed. Later another 
proclamation of sale was issued on the Ist 
June, 1925. In it, it was announced that 
the sale would be held at 74. m.’on the 
12th July, 1925, but there was no mention 
of the place where it would be held.: The 
sale was conducted by the Bailiff of the 
Court commencing at ll a. m. 
appointed day at Yenangyaung and all the 
items of the property sold were knocked 
down to the 2nd respondent for a total 
sum of Rs. 16,100. It may be mentioned that 
one of the items was sold subject to the 
mortgage in favour of the lst respondent 
(decree-holder) to the extent of Rs, 50,500. 

On the 7th August, 1925, the appellants 
filed the application out of which this 
appeal has arisen praying that the said 
sale might be setaside. The matter was 
at first laid before the District Judge him- 
self, who on the 12th August, 1925, fixed 
the case for enquiry and production of 
witnesses on the 28th September, 1925. 
The parties cited several witnesses for the 
enquiry but owing to pressure of other 
work the District Judge was unable to hold 
the enquiry on the day fixed and transfer- 
red the case to the file of the Additional 
District Judge. 

On subsequent occasions when the case 
came on, the learned Additionale District 
Judge merely heard the arguments of the 
Advocates and no witnesses were examined; 
but he proceeded to pass the order, now 
under appeal, refusing to “set aside the 
sale. . 

Out of the many grounds on which the 
appellants sought to get the sale det aside 


on the . 
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only two have been urged before us. They: 


relate to:— 


. (1) The omission of the place of the pro- 


posed gale in the proclamation of Ist June, 
1925; and 

(2) the sale having taken place four 

hours after the time mentioned in the pro- 
clamation. 
- If any one of these two amounts to mate- 
rial irregularity in publishing the sale, it 
will follow that the lower Court erred in 
not taking evidence on the question of 
substantial injury, if any, sustained on 
account of such irregularity. 

As regards the second point we are clearly 
of opinion that it does not amount to mate- 
rial irregularity. We can conceive of many 
circumstances for which the auctioneer 
caonot be blamed which will defeat his 
desire for punctuality. There is no hard 


and fast rule that a sale must start punc- 


tually at the appointed time. Such delay 
asin this case cannot be regarded as un- 
usual or extraordinary. . 

As regards the first pointunder O. XXI, 
r. 66, of the Code of Civil Procedure, the 
necessity for mentioning the place of the 
intended sale in the proclamation is impera- 
tive. By the omission of the place of 
sale inthe proclamation a very material 
information to the intending purchasers is 
kept back. In our judgment such omission 
forms a serious flaw in publishing the sale 
and constitutes material irregularity there- 
in in the same way as the omission to men- 
tion the hour of the sale in such proclama- 
tion, as held in Surno Moyee Debi v. Da- 
khina Ranjan Sanyal (1). . 

The learned Advocatesfor the respond- 
ents relying on the rulings in Aruna- 
chellam v. Arunachellam (2) and Raja of 
Kalahasti v. Maharajah of Venkatagiri (3) 
submitted that the appellants who allowed 
the sale to be completed without raising 
any of the objections’ now raised by 
them, should be estopped from complain- 
ing of any irregularity resulting from the 
defective proclamation. We ‘have examin- 
ed the cases cited by them and we are 


satisfied that they do not apply to the case: 


befgre us. They deal with questions re- 
lating to fhsufficientor erroneous statement 
or description of the property put up for 


(1) 24 05291; 12 Jnd Dec. (N. s.) 861. 

(2) "12 M. 19; 15 I. A. 171; 5 Sar. P. O. J. 265; 12 Ind. 
Jur. 371; 4 Ind. Dec. (N. s.).363 (P. C.). 

(39 21 Ind. Oas. 389; 38 M. 387; 14 M. L. T. 320; 25 


“Mi La J. 198. 
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sale which the judgment-debtor had the 
opportunity of correcting. In the present 
case we are concerned with an omission of a 
material part of a sale proclamation which, 
in our opinion, is quite a different thing. 

In the result we allow this appeal and” 
set aside the order of the lower Court dis- ° 
missing the appellants’ application. And 
the case is sent back to the lower Oourt 
with the direction that it shall dispose of 
the appellants’ application after taking : 
such evidence as may be adduced on the 
question relating to substantial loss or in- 
jury sustained by the appellants. 

Respondents to pay the appellants’ costs 
in this appeal, Advocates’ fee three gold 
mohurs, 


A. N. A. Appeal allowed. 


LAHORE HIGH COURT. 
Criviu Revision Petition No. 536 
or 1926. 

December 6, 1926. 

Present :—Sir Shadi Lal, Kr., Chief 
Justice. 

Tat Friem AMAR SINGH-DHUNI 
MAL—Puarntir¥s—Pstitionses 

. versus 
Toe SAT DHARAM PARCHARAK 
PRESS, DELHI—Drrexpaxt— 
RESPONDENT. 
Interest—Contract rate—-Power of Court to reduce. 


A Court cannot arbitrarily reduce the rate of inter- 
est which parties have contracted for. 


Petition for revisionof the decree of the 
Judge, Small Cause Court, Delhi, dated the 
17th February, 1926. 

Mr, Shamair Chand, for the Petitioners. 


JUDGMENT.—The. learned Judge; 
Small Cause Court, finds that the plaintiffs 
have proved a contract by which the de- 
fendants were liable to pay interest at the 
rate of Re. 0 12-6 percent. per mensem, but 
he has arbitrarily reduced the amount of 
interest by Rs. 20. The judgment contains 
no reasons whatsoever for making this regu» 
duction, and the respondents have not 
appeared to show cause why the claim of 
the plaintiffs should not be decrged in full. 

A perusal of the written statement filed 
by the defendants shows that they claimed 9 
a reduction of interest on the ground that 
the price of the paper was, in pursuance s 
of a special agreement, made between tha 


16 e 


parties, payable after three months and 
not after two months. There is, however, 
not an iota of evidence in support of tha 
contract relied upon by them. 
I accordingly accept the application for 
. ‘revision and decree the suit of the plaintiffs 
«for Rs. 168-1-3 with costs. 
ALN. A, Application accepted. 


ALLAHABAD HIGH COURT. 
Civiu Reviston No. oF 1926. 
October 22, 1926. 
Present:—Mr. Justice Iqbal Ahmad. 
PRABHU DAYAL— APPLICANT 

l Versus 
MUNSHI LAL-—UPPOSITE Party. 

Civil Procedure Code (Act V of 1908), s. 115—-Revi- 
sion—Interference—Error of law—Award not signed 
by one arbitrator—Referring ‘Court, power of, to deter- 
mine validity of award. 

A High Court cannot, in revision, set aside a decree 
of a lower Court passed in accordance with an award 
onthe ground that the award was not signed by one 


n Of the punches, inasmuch as the question whether an 


award is valid or not is one especially reserved for 
the decision of the Court making the order of refer- 
ence and even if it has erred op, a question of law in 
coming to a decision on that point, that, in itself, is 
not a ground for the exercise of the revisional jurisdic- 
tion of the High Court 
Civil Revision from the order of the 
Munsif, Ghaziabad, dated the 2nd of Sep- 
tember, 1926. 

- Mr. S. C. Goyle, for the Applicant. 

JUDGMENT.—By this application it 
is sought to get a decree passed by the 
learned Munsif of Ghaziabad revis2:d. That 
decree was passed in accordance with an 
award. One of the objections to the award 
that was taken before the learned Munsif, 
and that has been reiterated in the course 
of the arguments before me, was that one 
of the three punches having refused to 
sign the award, the award was bad in 
law. The learned Munsif overruled this 
objection and the other objection of the 
applicant, and as stated above passed a 
decree in accordance with the award. 

In my opinion this Court cannot inter- 
Tere with the decree so passed in the exer- 
cise of its revisional jurisdiction. The 
award having been made and not having 
been found®invalid by the learned Munsit 
for the reasons given by him, the only 
“Course open to the learned Munsif was 
to ‘pass a decree in terms of the award and 
in so doing be has not exercised a jurisdic- 
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tion not vested in him by law, nor has he 
failed to exercise a jurisdiction so vested, 
nor has he acted in the exercise of his 
jurisdiction illegally or with material ir- 
regularity. Vide Ghulam Khan v. Muham- 
mad Hussan (1). 

_ As has been pointed out by the learned 
Chief Justice in thecase of Lutawan Kubar 
v. Lachiya (2): “It was the clear intention 
of the Legislature......... that objections to 
the award on the ground of invalidity from 
any cause whatever should be decided by 
that Court (i. e., the Court which had made, 
the order of reference to arbitration and 
passed a decree in accordance with the 
award) and by no other Court.” 

. The question whether ornot the award 
was valid was one especially reserved for 
the decision of the Court below and even 
if it has erred on a question of law in 
coming to a decision on that point, that 
in itself. is not a ground for the exer- 
cise of revisional jurisdiction by this 
Court. 

The application is rejected. 

A. N. A. Application rejected. 

(1) 29 O. 167; ser eee 6 O. W. N. 226; 12 M. L, 
e aea . 161; 8 Sar. P. O. J. 154: 25 P.R, 
1902 (P. C.). 

(2) 21 Ind. Cas. 989; 36 A. 69; 12 A. L. J. 57. 


LAHORE HIGH COURT. 
MiISCRBLLANEOUS First CIVIL APPEAL No. 2266 
oF 1926. 

December 9, 1926. 

Present :—Mr. Justice Zafar Ali. 
SANT SINGH AND anoTsEr—ZJ UDGMENT- 
DestorS—APPELLANTS ` 
versus 
HARI DATT AND ANOTAERSY— DAGRE2- 
HOLDERS— RRESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 47,0. XLI, 
7 õ—Stay of execution, refusal of—Appeal, whether 
LeS. 

No appeal lies from an order refusing to stay exe- 


cution of a decree. "p. 77, col, 1.] 

Miscellaneous tirst appeal from the order 
of the Senior Subordinate Judge, Lyall- 
pur, dated the 6th October, 1926. ° 

Mr. Nihal Singh, for the Appellants. 

Mr. Abdul Rashid, for the Respondents. 

JUDGMENT.—The apgpellants-judg- 
ment-debtors have filed a suit for a declara- 
tion that the decree* against them was 
obtained by fraud and is null ane void 
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and they madetwo applications to the Court 
executing that decree, one for stay of exe- 
cution! pending decision of that suit, and 
the otherfor stay on their furnishing se- 
curity for satisfaction of the decree. Both 
applications having been refused the 
judgment-debtors have come up to this 
Court with an appeal. 

In the first place, it may be observed that 
no appeal lies from an order refusing stay 
of execution as was held in Janardan 
Trimbak v. Martand ` Trimbak (1), Husain 
Bibi v. Beltie Shah Gilani (2) and Rajendra 
Kishore Choudhury v. Mothura Mohan 
Choudhury (3). According to Mulla this is 
the correct view of s..47 of the Civil Pro- 
cedure Code from which the words “or to 
‘tthe stay or execution thereof" which oc- 
curred -in s. 244 of the old Civil Procedure 
Code, have been omitted. But even if the 
appeal’ lies there appears to be no suff- 
‘cient reason for staying execution. I, there- 
fore, order that if the judgment-debtors 
should deposit in Court, the decretal 
‘amount within a fortnight from to-day, 
the money should be paid to the decree- 
holders on their furnishing security for 
restitution and not otherwise. The appeal 
is otherwise dismissed with costs and the 
ad interim order staying execution is dis- 
charged. 

all x, Appeal dismissed. 

(1) 59-Ind. Cas. 523; 45 B. 241; 22 Bom. L. R. 1212. 


` (2783 Ind. Cas. 1035; 46 A. 733, 22 A. L. J. 706; - 


A.I. R. 1924 All. 808; L. R. 5 A’ 482 Civ. 
. (3) 55Ind. Cas, 228; 25 0. W. N. 555. 


PRIVY COUNCIL. 
APPEAL FROM THE Mapras Hiew Oovat. 
‘November 25, 1926. 
Present :—Lord Phillimore, Lord Sinha, 
. Lord Blanesburgh and Mr. Ameer Ali. 
. KACHIREDDI NAGIREDDI— APPELLANT 
VETSUS 
SAKIREDDI CHINNA 
« NARAYANAREDDI AND OTHERS— 
RESPONDENTS. 
_ Prketice—eddmission of fresh evidence at late stage 
—-Applicant’s duty to prove diligence. 

When application is made at a late stage of a case 
“to put in fresh evidence, one of the primary duties of 
‘the applicant is to ghow that it was owing to no want 
of dilfgence on his part that the matter was not dis- 
covered before. [p. 81, col. &.] 


Appeal from the judgment of the High 
‘Court, Madras, 
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Messrs, E. B. Raikes and S. C. Chaudhuri, 
for the Appellant. ` 

Messrs. L. De Gruyther and K. V. L. 
Narasimham, for the Respondents. 

JUDGMENT. . 

Lord Phillimore.—The appellant in a 
this case, claiming to be the nearest agnate, 
brought a suit to recover the estate of 
one Kachireddi BRalireddi against Sakireddi 
Peddasubbareddi, now deceased, of whom 
the .present respondents are representa- 
tives. 

The deceased defendant denied that the 
plaintiff was an agnate of Balireddi and 
further relied upon a Will which the said 
Balireddi had made in his favour. The 
plaintiff said that Balireddi had made no 
such Will and further that he was a minor 
and incapable of making a Will. 

The Subordinate Judge decided that the 
plaintiff had made out his titleas agnate, 
and that the alleged Will was not proved. 
With regard to the question of the majority 
or minority of Balireddi he held that the 
burden of proof was upon the defendant 
who set up the Will, and that that burden 
had not been discharged. 

On appeal, the. High Court came to 
the conclusion that the plaintiff had not 
proved that he was an agnate and was, 
therefore, not entitled to maintain the suit. 

This was enough to dispose of the case; 
but the learned Judges proceeded to the 
questions relating to the Will, and they 
found that the Will was genuine, but, on. 
the other hand, they agreed with the Sub- 
ordinate Judge in holding that the major- 
ity of Balireddi was not proved. There- 
fore, the genuineness of the Will was not 
material. The High Court dismissed the 
suit. 

The appellant has, if he is to succeed, 
to prove in the first instance that he was 
the nearest agnate. If he progresses so 
far, he has then to meet the contention of 
the respondents that they can rely upon 
the Will; and their Lordships will pro- 
ceed to discuss these questions in their 
logical order. 


The plaintiff's case is that he had > 


grandfather named Kachireddi Bangaru- 
reddi, who married one Akkamma and 
had three sons, Subbareddi, Seshireddi 
and Balasubbareddi; that he is the son 
of the last named, while the .deceased 
was the great-grandson of Subbareddi and, 
therefore, the great-great-grandson of Ban- 
garureddi, e 


aa . f í 
18 

The descent of the plaintiff and his 
relationship ‘to Seshireddi are admitted, 
and the descent of the deceased from Sub- 
pareddi is admitted; but it is denied that 
*Subbareddi was the son of Bangarureddi, 
'“ the case forthe defendant being that the 
father of Subbareddi, who would be the 
deceased's great-great-grandfather, was one 
Venkatareddi, 

The deceased, who, whether major or 
minor, was certainly young, had ‘been 
brought up since his father'sand mother’s 
death in the house of the defendant, who 
was his maternal uncle and would, there- 
fore, have no claim to succeed to his pro- 
perty unless, as he alleged, a Will had been 
made in his favour. 

Much oral evidence was given on both 
sides, but the only written evidence con- 
‘sisted in documents-relating to certain pro- 
perties. 

The deceased died on the 25th May, 1918, 
and the suit was brought on the 18th No- 
vember following. f 

Previously to this there had been a 
dispute as to the guardianship of the 
deceased, both the plaintiff and defendant 
applying, the plaintiff then alleging that he 
was the nearest agnate and the defendant 
then denying this. In the event, the 
Judge who tried this matter appears to 
have come to the conclusion that neither 
was a fit guardian and made no order, 
and the defendant remained de facto guar- 
dian. ; 

The plaintiff, who -was 60 years old 
when he gave his evidence, had the 
opportunity of recollecting the family for 
some time back. In the opinion of the 
Subordinate Judge, who heard him, “he 
gave his evidence about the relationship 
and division and enjoyment of properties 
in a straightforward manner, and it left 
a favourable impression in my mind that 
his evidence about plaint relationship was 
true.” ; a 

A point was made against the plaintiff 
that he at first said that his father had no 


we isters, and then on second thoughts said 


that he had one named Pullamma, but 
denied that there was another sister named 
Guramm2 i ; 

Now, upon the defendant's story, Guram- 
ma was the sister of the deceased grand- 
father and would, therefore be, if thetwo 
‘families were related, the plaintif s aunt. | 
“ The plaintiff knew’ Guramma, but said 


sho was the sister of Kesamma, who was the 
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wife of the deceased's great-grandfather. 

There is this piece of documentary evi- 
dence as to Guramma that in an award by 
arbitrators made in June, 1896, to which 
nobody connected with the plaintiff was a 
party, it was stated that the father of the 
deceased filed a deposition to the effect that 
Guramma was his father’s paternal aunt, but 
there is nothing in the award which is con- 
sequential on this statement. 

With regard to the other witnesses in the 
case, the Subordinate Judge did not appa- 
rently think that much trust could be placed 
uponthem. Many wereinterested,they were 
allin a humble position in life with no docu- 
ments and nothing special to call their 
attention or fix their memory. Some gave 
evidence of reputation, the admissibility of 
which is questioned, and which their Lord- 
ships without any definite pronouncement 
have laid aside. The rest could only speak 
as to the attendance or non-attendance at 
funerals and the observance or non-abserv- 
ance of pollution upon the death of a relation. 
And one at least of the defendant's witness- 
es, while insisting that the deceased’s male 
ancestor was Venkatareddi, accepted for his 
wife Akkamma, which was the name of the 
plaintiff's ancestress. : A 

There was one matter on which the oral 
testimony was valuable, and that’ was in: 
relation to certain property. This is a point 
on which their Lordships will make further 
observations. 

The testimony of the Subordinate Judge 
to the apparent honesty of the plaintiff is of 
further value because of the charge made 


‘against him by the defendant. 


In the guardianship matter, the defend- 
ant’s brother had taken the plaintiff's side 
and was even aco-petitioner with him, and 
the defendant's case was that he and his 
brother had quarrelled, and that the plaint- 
iff was a man of straw and a mere tool of his 
brother, who had invented the whole case 
out of spite. This case was clearly dib- 
believed by the Subordinate Judge. 

The other evidence to which the Subordi« 
nate Judge attached weight—and in their 
Lordships’ opinion rightly—was on, two 
points. First, it was said that “there was 
an ancestral common house, now divided 
into three parts, one for each of the descend 
ants of Bangarureddi, the father of the 
deceased having one, and the plaintiff twa 
parts in virtue of hié father and of his yncle 
Seshireddi under a partition, to which rex 
ference will be made, . > 7 
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The three houses are certainly touching 
each other, and between the plaintiff's house 
and Seshireddi's there is nothing but a 
partition wall. It is not clear whether there 
are two walls between Seshireddi's former 
house and the deceased's father’s house ot 
whether there is merely a partition wall. 
There is some difference in the shape 
of the third house, and its door is now to 
the west, while the doors of the other two 
houses are tothe south. Itis said that at 
one time the third house had a door to the 
south, but, as the Subordinate Judge says, 
this third house has been largely altered 
and re-built since it was sold, and it is 
not possible to speak definitely. 

It is not suggested that this block ofthree 
is touched by other houses on either side. 
Without attaching too much weight to 
the proximity of the houses, there appears 
to be, as the Subordinate Judge thought, at 
least a consistency in their occupation with 
the case of the plaintiff, 

The High Court dismissed this part of 
the case rather summarily, relying on the 

` fact that the wilnesses described the houses 
as separate but adjoining. This, however, 
at the time that the witnesses spoke, must 
on any view have been a correct descrip- 
tion. : ; 

The plaintiff's stronger point is with 
regard to certain lands. If,as the plaint- 
if says, there was a common ancestor, the 
lands would be found to have been held 
in common or to have been divided be- 
tween the three lines, that of the plaintiff's 
father, the deceased's great-grandfather and 
the line of Seshireddi., 

Now Seshireddi had no son, but he had 
a daughter who, if there had been a pre- 
vious partition, would succeed to a third 
share for a Hindu woman's estate; and 
upon her death Seshireddi’s share would 
be divisible -in halves between the line 
ofthe plaintiff and the line of the de- 
ceased. $ 

“There were certain properties held under 
-two patias, one dated 1878 and the other 
‘in 1884. The first patta comprises four 
separate fields, and it was granted to 
'Nagireddi, the deceased's grandfather, 
.Balasubbareddi, . the plaintiff's father, and 
.Seshireddi, The second patta was granted 
to Nagireddiand Balasubbareddi and to 
Seshireddi's “daughter and also to two 
Muhammadans, ° 
- The fact that these two strangers are 
‘found as. co-holderg diminishes the strength 
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ofthe inference which would otherwise 
be drawn from the joint tenure, but does 
not wholly destroy it. 

The plaintiff says that there must have 
been, and indeed was, one partition when 
Seshireddi or his daughter were alive,. 
which would be into thirds, and that if 
you give two fields of which the deceased 
was in possession to his great-grandfather 
and leavethe other two fields of the first 
patta and the one field of the second patta to 
the other two lines, you willget a very near- 
ly equal division—the deceased’s line would 
get 8 acres and 24 cents. and each of 
the other lines would get 8 acres and 974 
cents. 

The High Court says that this is too 
uneven; but as Counsel for the appellant 
has pointed out, if you look at the revenue 
rather than at the acreage, the division is 
nearly equal. 

Following out this line of argument, 
the appellant then suggests a second 
division after the death of the daughter 
of Seshireadi. Under this arrangement a _ 
third field in patta No. l goes to the 
deceased's father, the 4th field goes to the 
plaintiff's branch, and so much of the fieldin 
patta No. 2 asis not allotted to the Muham- 
madan tenants is divided as to an area 
equalling quarter to the deceased’s branch 
and as to three-quarters to the plaintiff's 
branch, the plaintiff also takingthe whole of 
Seshireddi’s house. The acreage here is again 
not even, because the deceased’s branch 
gets 14 acresand 49 cents. and the plaintiff's 
branch 11 acres and 77 cents. But there 
are materials upon which one can see that 
the house was.of value and might reason- 
ably form a compensation. 

The defendants insist upon the fact that 
the plaintiff said that his father got the 
house because he had a larger family and 
was poor, and because the deceased's ances- 
tor had sold his house or share of housa 
and gone away. But this statement does 
not seem inconsistent. It would not have 
been practical to divide the house—one 


would have to take it and naturally would 


expect to make compensation in land. 

It istrue that the land ofthe second patta 
is not inherited as ina quarter, and threes 
quarters, but in definite portions, the dea 


~ 


ceased’s branch having one acre 87 cents, e 


and the plaintiff's branch the rest. But it 
is remarkable that the patta extends over 
two survey numbers and each takesa fraca 
tion. of each, This jointness of holding 


Ahen the Will was made. 
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- with no explanation offered other than that’ 


of common descent is, in their Lordships’ 
opinion, of considerable weight. res Ae 
Here again the credibility of the plaintiff 
becomes important. The case for the de- 
efendant was that this was all moonshine, 
that there had been no partitions, and 
that-his branch had enjoyed their fields 
and sharesas far back as memory went; and 
witnesses were called on both sides as to 
this. But the plaintiff, who must have 
known, deposed positively as to the second 
partition, and it is with regard to, amongst 
other things, the division and enjoyment of 
properties that the Judge said that he gave 
his evidence in a straightforward manner. 
As regards the High Court, it is not as if 
the learned Judges had come to the con- 
clusion that the defendant’s case was right. 
They founded their judgment upon a per- 
fectly correct ground if it could be main- 
_ tained that the plaintiff had not given suffici- 
ent evidence to prove his case. Their Lord- 
‘ships agree with the Subordinate Judge in 
. holding that he had given sufficient evi- 
” dence, and that his relationship was proved. 
. With regard to the defendant's case under 
the Will, the matter stands in this way. It 


| is useless to enquire whether the High 


Court was right in saying that the Will had 
been executed, or the Subordinate Judge 
-was right in thinking that it was not shown 
‘to be agenuine document. Ifthe deceased 

“was notof age at the time that it was 
e La to be made, the defendant's case 
fails. 

Now both Courts are in agreement that 
the majority of the deceased was not proved, 
and there being considerable evidence both 

. ways, their Lordships would follow their 
‘usual rule of not displacing a conclusion 
of fact upon which both Courts in India 
had concurred. 

But on behalf of the respondents, appli- 
cation had been made for leave to produce 
further evidence and to put in a register of 
birth which, if it were a genuine record and 
related to this particular youth, would be 
conclusive proof that he was of full age 
He died on the 
25th May, 1918, and the Willis supposed to 
have been made two days before, on the 
23rd. The’age of competency is 18, and it 
is suggested on behalf of the respondents 
that he was born on the 17th April, 1899. 

When the cage stood for trial, this issue 
having been clearly raised, there was pro- 
duced on behalf of the plaintiff an extract 
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from a register of another village which 
was said to be that of the birth of this 
youth there, and at a later date. The 
names, however, do not wholly correspond 
and the Subordinate Judge was not able to 
rely upon it. 

The defendant produzed no certificate, 
buthe put in evidence two applications 
whicu he had made to the’ Tahsildar of the 
District that a search should be made in the 
birth register of the village in which the 
deceased lived and died for the years 1898 
and 1899 and for copies of the extract, with 
a further request that if they were not in 
the office the Tahsildar should summon the 
karnam of the village and get copies. 

The first of these applications was made on 
the 17th February, .1919, and the reply 
made from the office was thatthe birth re- 
gisters were not in the office. A second 
application for the registers of the three 
years 1893, 1899 and 1900 was madeshortly 
beforethe 22nd October, 1920, when again 
the answer was made that the birth registers 


ofthe village for the three years were not ` 


in the office. 
took no further step, and the case went to 
trial without production on his behalf of 
any birth register. - 

The defendant gaveevidence that he was 
the Village Munsif and that he and the 
karnam used to prepare the registers, sign 
them and send them to the taluk office, that 


he himself noted in the register the birth, 


of the deceased and that of oneofhis own 


The advisers of the defendant’ 


‘sons, who was born a few days after the ` 


deceased. Infact, it was because his own 
wife was expecting her confinement that he 
could not have the deceased’s mother con- 
fined in his house. Hefurther said thathe 
could fix his own son’s birth because it was 
on the anniversary of his father’s death, 
He died shortly after the decision in the 
Court of first instance. After the case had 
been heard in the High Court and while the 
appellant was taking steps to bring his 
-appeal before His Majesty in Council, appli- 
cation was made on behalf ofthe respond- 
-ents to the High Court toinclude in the 
record what was said to be an extract from 
the birth register showing that ethe boy 
had been born on the 17th day of April, 
1899, and was consequently of full age. 
The appellant did not appear upon the 
application and the order Was accordingly 
made, Thereupon he didtake action and 
filed a counter-petition and affidavit dnd 


‘applied that the original birth’ register 
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should be sent to England, suggesting that 
upon inspection it would be found to have 
been tampered with. 

The High Court refused to order the origin- 
al register tobe sent, but their Lordships 
directed it to be brought, and it has been 
before them, 

- They cannot, however, pronounce any 
opiniun upon its genuineness exfacie, It 
is a document kept for lburopean months, 
with the datesof the month written in 
European figures. In it on the proper 
dates, the 17th April and an early day in 
May, are found the entries of the two births, 
while onthe 16th of April there appears 
another birth which becomes important. 
The entries were translated to the Board 
out of the vernacular by the respondents’ 
junior Counsel. There is no comment to 
make upon them ; and it being the practice 
to add up the totals for each month, though 
there ib no special place for this purpose, 
the addition for April corresponds, three 
boys and two girls. 


All that can be said against this is that. 


all three entries appear in blacker ink than 
other entries, and ink a good deal less faded 
than one would’ expect. 

When, however, application is made ata 
late stage in the case to put in evidence 
res noviter ad notitiam perventa, one of the 
primary duties of the applicant is to show 
that it was owing to no want of diligence on 
his part that the 1 matter was not discovered 
befors. . : 

Here the respondents are in serious diffi- 
culty. The applications made on behalf of 
their father while he was alive.to the Tahsil- 
dar were that he should send certified copies 
or, if he had not the registers, should send 
to the karnam and summon him. The an- 
swers from the office made no reference to 
this latter request. 

Now the defendant said that he and the 
karnam acted together, made entries, kept 
the registers and sent them in due course 
to the Tahsildar. 

If these registers had not been sent, they 
would still be with him or with the karnam, 
and he had only toproduce them, or, if the 
latter gave trouble, remind the Tahsildar of 
the second “branch of his application. 

If, on the other hand, he knew that they 
had’ been sent to and should be in the 
Tahsildar’s cice, he would not have let the 
matter rest, he would have issued a sub- 
pena to tna resord-k2epar, a step which 

.did produces the yragister later, as will be 


Y. 
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stated, or he would have asked for an en- 
quiry, or with less formality (for all were in 
the same village) he would have talked to 
the record keeper. 

The failure to take any of thee stepa 
lends colour to the suggestions mae for 
the appellant, that at that time the registet 
either was silent or had entries made in 
such obviously new ink that it was too 
dangerous to produce them, at least, tili all 
other means failed. 

Then the explanation of the. discovery is 
astrange one. On the 2nd of Mareh, 1923, 
(after the decision in the High Court, bui 
while the present appellant was taking steps 
to prosecute his appeal to the Privy Counei],, 
a suit was brought in the Small Cause 
District Munsif’s Court against the person 
(nis name does not appear) whose birth is, 
apparently recorded. the day before the 
supposed date of the birth of the decca.ed 
Balireddi. The suit wa3 on a promissory 
note, and the defendant pleaded tkut xno 
was a minor, To prove bis majority, a 
subpcena was issued, the register was forth- 
with produced, and. then the Pleader, wae, 
happened to be the Pleader for the re- 
spcndents in this cause, saw Baliredci’s 
nameand realised its importance. So at 
least it is said, for the Pleader has made 
no affidavit himself, 

Now strange coincidences do ovcur, but 
this is a remarkable one. The appellant 
says that this suit was a sham one, bruugat 
to give a reason for the supposed auis- 
covery of the register, and ‘hat the parties 
or several of them are connected with the 
respondents; and his Counsel points to the 
surprising rapidity a which judgmeut 
init was obtained, it was a reully 
genuine contested ae 

Some explanation also would seem to be 
required of the contrast between ihe 
facility with which the register was acquir- 
ed in the later case and its nou- producticn 
on the earlier occasions. 

The respondents have some answer to 
this. The first respondent says that the 
karnam was at enmity with his father, aud 
that the record-keeper has been chan ging 
with an innuendo that his predecessor was 
also faithless in the discharge of his ollice, 

These chargesand counter-eharges night 
have been examined by the Judges of the 
High Court to whom it appears that? 
some suggestion of an enquiry was made, 
Their Lordships cannot deal with then 
adequately on the materials before them, 
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But on the whole the circumstances are 
so suspicious and the burden on the appli- 
cants of showing that their father showed 
due: diligence has been so imperfectly dis- 
charged, that their Lordships decided not 
té admit the document. In these circum- 
Stances the genuineness or otherwise of the 
Will of deceased does not call for decision, 
‘and the conclusion is that their Lordships 
will humbly advise His Majesty that the 
appeal should be allowed, and the judg- 
ment of the Subordinate Judge should be 
restored with costs here and below. 

Z. K. Appeal allowed. 

Solicitors for the Appellant: —Messrs. T. 
L. Wilson & Co. 

Solicitors for the Respondent: —Mr. H.S, 
L. Polak, 
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MADRAS HIGH COURT. 
APPRAL-AGAINST ORDER No. 271 oF 1925. 
ai February 25, 1926. 
pee Present:—Mr. Justice Devadoss and 
Mr. Justice Waller. 
PANDIRI VIRANNA—APPELLANT 


Versus 

GRANDHISATTIRAJU AND orHERS— 

— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 64 Expl., 
0. XXI, r. 89—Mortgagee from judgment-debtor after 
atiachment and before sale, whether entitled to apply 
to set aside sale. 

A person who obtains a mortgage of a judgment- 
debtor's property after it is attached in execution but 
‘before the date of its sale, is entitled to apply 
under O. XXI,r. 89, Civil Procedure Code, for setting 
aside the sale. [p. 82, col. 2.] 

Arumalla China Subba Reddi v. Vasireddi Jayaram- 
ayya (1), followed. 

Sundaram v. Mamsa Mavuthar (5), relied on. 

A transfer of interest in immoveable property after 
attachment and before sale is void only against the 
decree-holder who applies for attachment and if his 
decree amount is paid in full with costs and charges 
of attachment and sale, the transferee acquires a good 
title. .The explanation to s. 64, Civil Procedure Code, 
does not control the clear provisions of O. XXI, r. 89 
of the,Code. [p. 83, col. 2; p. 84, col. 1.] f 

Appeal against the order of the District 
Court, East Godavary at Rajahmundry, 

d the 17th April, 1925, in E. A. No. 81 of 
1925, in E. P. No. 76 of 1923, in O. S. No. 38 
of 1920. | 

Mr. S. Vagadachariar, for the Appel- 
lant. a f 

© Messrs. A. Krishnaswami Iyer and K. 
Kameswara ‘Rao, for the Respondents. 
ORDER. 


Bevadoss, J.—The only point in this 
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appeal is whether a person who obtains a 
mortgage of the judgment-debtor’s pro- 
perty after the date of attachment and 
before the date of sale is entitled to apply 
under O. XXI, r. 89 for setting aside the 
sale. The learned District Judge held that 
he could not, relying upon a decision of 
Mr Justice Odgers 'Arumalla China Subba 
Reddi v. Vasireddi Jayaramayya (1).) It 
was held in that case that by virtue ofs. 
64, Civil Procedure Code, any transfer of 
property attached.was void and, therefore, 
the person who acquired a title after at- 
tachment had no locus standi to apply under 
r. 89. With very great respect we are un- 
able to agree with Odgers, J. Section 64 
makes any private transfer of property or 


delivery of property attached or -any 
interest therein void against all claims 
enforceable under the attachment. Where 


a decree-holder attaches the property of 
his judgment-debtor, any transfer after 
the date of attachment is void against him. 
He could ignore such transfer and bring 
the property to sale as if there was no 
trensaction in respect of the property. If 
the transferee or the mortgagee of the 
judgment-debtor’s property pays off the 
whole of the decree amount the attachment 
will be raised. Under O. XXI, r. 55: 

“Where the amount decreed with costs 
ard all charges and expenses resulting 
from the attachment of any property are- 
paid into Courtor satisfaction of the decree 
is otherwise made through the Court or 
certified to the Court............... the attach- 
went shall be deemed to be withdrawn.” 

Under r. 69, cl. (8): 

“Every sale shall be stopped if, before 
the lot is knocked down, the debt and costs 
(including the costs of the sale) are ten- 
dered to the officer conducting the sale, 
or proof is given to his satisfaction that 
the amount of such debt and costs has 
been paid into the Court which ordered the 
sale,” 

This rule enables the judgment-debtor 
to pay the decree amount and costs into 
Court and avert the sale and r. 55 says 
that if the amount of the decree and costs 
and charges are paid, the attachment shall 
be deemed to be withdrawn. The result 
of these two rules is that as soon as the 
whole of the decree améunt and costs and 
charges are paid into Court, mot only the 
sale is stopped but the attachment -shall 


my 76 Ind, Cas, 853; 17 L. W. 680; A. I. R. 1923 Made 
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be deemed to be withdrawn. Can it be 
said that a person who buys the property 
of the judgment-debtor or who acquires a 
title in the property after attachment and 
before sale is in a worse posifion than the 
judgment-debtor himself? To hold that 
- there isa distinction between the case of 
a judgment-debtor and that of a person 
acquiring interest from him with regard to 
tr. 55 and 69 would be to make the latter 
pay the decree amount and costs and 
charges in thename of the judgment debt- 
or. We do not think that the Legislature 
intended to make any such distinction 
between the judgment-debtorand a person 
who acquires an interest in the judgment- 
debtor’s property after attachment and 
before sale. 

The Explanation tos 64 relied upon for 
the contention that r. 89 does not apply 
to a person who acquires any interest 
in the judgment-debtor’s property after 
attachment and before sale, is as follows: 

“For the. purpose of this section claims 
enforceable under an attachment include 
claims for the rateable distribution of 
assets.” 

The Explanation is to be considered with 
regard to the state of the law at the time 
when it was enacted, and cannot be held 


to control the clear provisions of r. 89.. 


If the Legislature intended that when an 
attachment of immoveable property is 
made and the decree-holders who apply 
for rateable distribution should have the 
benefit of such attachment and that the 
transferee from the judgment-debtor should 
not by paying off the decree-holder attach- 
ing his property release the property from 
attachment except by paying in full the 
amount due to all the decree-holders who 
have applied for rateable distribution, it 
should have said so in clear terms, As 
observed by Kumaraswami Sastri, J., in 
Annamalai Chettiar v. Palamalai Pillai (2): 

“Assuming that the Legislature intended 
the attachment under’s. 64 to enure for 
the benefit of all persons entitled to rate- 
able’ distribution who had applied for exe- 
eution prior to the private alienation it 
has not gone far enough when it introduc- 
ed the °Explanation ‘to s. 64 worded as 
it is and made no provision for the 
continuance of theattachment in O. XXI 
in cases where the attaching creditor was 


(2) 43 Ind. Cas, 539; 41 M. 265 at pp. 285, 286; 22 
M? L. T. 461: 33 M, L, J. 107; AN M, W. N. 882; 7 
L.. W. 298 (F. Bi). 
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s 83 
paid off. The result is not very happy, but 
the remedy is in the hands of the Legis- 
lature.” 

In that case it was held by a Fall 
Bench that the decree-holders who had 
attached the property of the judgment- 
debtor were not entitled to question th& 
alienation of the property by the judgment- 
debtor after attachment and before sale. 
Section 64 makes any private transfer or 
delivery of the property attached or of any 
interest therein void against all claims 
enforceable under the attachment, but 
under r, 83 any private sale, mortgage or 
lease of the judgment-debtor’s property 
with the sanction of the Court is valid. 

The person who acquires an interest 
before attachment need not apply under 
r. 89, for, if the transfer of property or of 
any interest therein is a bona fide and 
valid one the transferee acquires a good 
title and the attachment would not take 
away the right of such person and, there- 
fore, he need not apply under r. 89 [vide 
Erode Manikkoth Krishnan Nair v. Puitie- 
deth Chembakkosert Krishnan Nair (` 
Where a judgment-debtor purports > 
convey or transfer any interest in immo 
able property already sold in execution of 
a decree he can ¢onvey no title to the trans- 
feree and the transferee cannot be said to 
acquire an interest ia the property for, all 
his interest has been sold and he has no 
interest to convey or transfer. Rule 89 does 
not apply to a transfer after sale for it 
clearly says “holding an interest therein by 
virtue of a title acquired before such sale." 

Section 310 A of the Civil Procedure 
Code of 1882 corresponding to r. 89 
was held applicable to a purchaser sub- 
sequent to attachment and prior to salè 
under the attachment. Mulchand Dagadu 
v. Govind Gopal (4) It was held bya Full 
Bench of this Court in Sundaram v. Mamsa 
Mavuthar (5) thata judgment-debtor who 
after the sale transfers his interest in the 
property sold in execution of the decree 
retains sufficient interest within the mean- 
ing of O. XXI, r. 89 to allow him to apply 
under the rule and the purchaser of th 
property after Court-sale is precluded from 
applying under the rule. The principle of 
these decisions is that a transfgr of interest 


(3) 26 M. 365. | 

“(41 30B. 576: 8 Bom. L. R. 578, 

(5) 63 Ind. Oas. 937: A er 554; 40 M. i. J, 4974 13 
L. W. 498; 29 M. L. T. 260; (1921) M., W. N. 272 
( 
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LL, 
in immoveable property: after attachment 
and before sale is void only against the 
decree-holder who applies for attachment 
and if his decree amount is paid in full 
with costs and charges of attachment and 
pale, the transferee acquires a good title. 
This point has. been specifically decided 
in Gosta Behari v. Sankar Nath (6). The 
learned Judges Sir Austosh Mukerjee 
and Mr. Justice Cuming observed at 
page 129*: ' 

“If an application is made under r, 89 
and is allowed, the first condition for the 
grant ofthe application is that the entire 
decree should be satisfied. Consequently, 
by no stretch of language can it be said 
that when an application is made in con- 
formity. with r. 89 any question arises 
as toa claim enforceable under the attach- 
ment within the meaning of s. 64.” | 

Mr. A, Krishnaswami Iyer's contention is 
that the auction purchaser ought to be 
protected and, therefore, any person who 
acquires any interest in the property after 
attachment should not be held to be 
i jitled to apply under r. 89. His argu- 
1 nt is that the auction-purchaser pur- 
ased the property and his right should 
not be defeated by his being paid off 5 per 
cent. of the purchase-money and he relies 
strongly upon the Explanation to s. 64 as 
supporting his contention. This argument: 


overlooks the fact that the purchaser in. 


Court-auction does not acquire a title to 
:the property till the sale is confirmed and 
such sale would not be confirmed till the 
whole purchase-money ispaid byhim. It 
is well-settled that 25 per cent. paid by 
the auction-purchaser would not be con- 
sidered assets within the meaning of s. 73. 
It is only after the full amount has been 
paid that the decree-holder would be entitl- 
ed to proceed against the money paid 
by the auction-purchaser. It cannot, 
therefore, be said that the auction-pur- 
chaser acquires a title merely by paying 
the amount of his bid and he knows that 
the sale is subject to confirmation’ by the 
Court and is liable to be set aside if the 
emmdzment-debtor pays the decree amount 
and costs and charges underr, 89 or for 
fraud or irregularity under r. 90. The 
auction-puré@haser, ‘therefore, cannot com- 


e Plain if the sale is set aside by the Court 


and s. 6£°does not protect him against any 

relief claimable by the judgment-debtor 
(6) 36 Ind. Cag. 510; 26 ©. L. J. 127. 

Pags of 26 0. L J. {Ed] ; 





NANDAN V. WAZIRA. 7 


[100 I. G. 1927] 
either under r. 89 or under r. 90. The relief 
open to the judgment-debtor under r. 89 
cannot be denied to a person who acquires 
atitleto the property before sale and after 
attachment, | 

The appellant, therefore, is entitled to 
have the sale set aside under r. 89. The 
appeal is allowed with costs tobe paid by 
respondents Nos. 1,2, 5 and 6. 

_ Waller, J.—I agree. 


VON. V. Appeal allowed. 


LAHORE HIGH COURT. 
Fiast Civit Aepgat No. 1943 or 1922. 
November 20, 1926. 
Present:—Sir Shadi Lal, Kr., Chief 
Justice, and Mr. Justice 
Agha Haidar. 

Musammat NANDA N—DEFENDANT . 
—APPELLANT 
VETSUS 
WAZIRA AND OTAERS ~-PLAINTIFFS 
— RESPONDENTS. 

Limitation Act (IN: of 108), Sch. I, Art. 125—Alie- | 
nation by Hindu or Muhammadan female not governed 
by Hindu or Muhammadan Law—Specific Relief Act 
(L of 1877), s. 42—Declaration granted to reversioner— 
Alienor dying during pendency of appeal—Reversioner 
becoming entitled to possession—Decree for mere decla- 
ration, whether should be set aside—Appellate Court, 
discretion of. 

Article 125 of Sch. I of the Limitation Act is not con- 
fined in its operation to cases where the female making 
the alienation is governed by Hindu or Muhammadan 
Law but covers every case where the female making 
the alienation is a Hindu ora Muhammadan and the 
immediate reversioners who bring the suit also profess 
the same faith. ip. 85, col. 2.] 

Where a reversioner has obtained a decree for decla- 
ration to the effect that a gift will not affect his rever- 
sionary rights after the donor’s death, the Appellate 
Court, on appeal by the donee, cannot set aside that 
decree on the mere ground that, bythe death of the 
donor during the pendency of appeal the reversioner 
a i entitled to immediate possession. [p. 85, 
çol. 1. . 

First appeal from the decree of the Senior 
Subordinate Judge, Gujranwala, dated the 
lith May, 1922. 

Diwan Mehar Chand and Lala Kidar Nath 
Chopra, for the Appellant. 

Messrs. Mukand Lal and Shambhu' Lal, 
for the Respondents. a) ° 

JUDGMENT.—In October 1894, oné 
Gulab Singh, a Jat of the village Mahya 
in the Gujranwala District, made a gift of 
790 kanals and 4 marlas of fand to Bahali 
the husband of his sister, and in August, 
1895, his reversionary heirs obtained*a 
declaratory decree to the effect.that the 
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gift would not affect their rights when the 
succession opened out. Atthe time when 
the gift was made, Gulab Singh retained 
an area of about 160 kanals of land, and 
when he died in May 1909, this area came 
into the. possession of his step-mother 
Musammat Rajan. In January 1910, the 
aforesaid reversioners brought an action 
against Bahali to recover possession of the 
land gifted to him on the allegation that 
Musammat Rajan had abandoned her rights 
to the property, and that they ‘were, there- 
fore, entitled to immediate possession. 
Their claim was negatived on the ground 
that, though the lady was quite willing to 
let her daughter Musammat Nandan and 
the latter's husband Bahali enjoy the use 
and benefit of the land, her action did not 
indicate that she had given up all rights 
to the-property or was prepared to aban- 
don the estate in favour of Gulab Singh’s 
reversioners, 

In February, 1912, Musammat Rajan 
made a gift of the entire estate, which 
originally belonged to her step-son Gulab 
Singh, in favour of her daughter Musam- 
mat Nandan and on the 20th May, 1921, 
the reversioners brought the present action 
praying for a declaratory decree that the 
gift should not affect their right of suc- 
cession after the death of the donor. The 
trial Judge has passed a decree in their 
favour, and in this appeal by Musammat 
Nandan we are asked to dismiss the suit 


< on the short ground that by reason of the 


death of the donor during the pendency 
of the appeal in this Court, the reversioners 
are entitled to the immediate possession 
of the estate, and that the Court should 
decline to grant a declaratory decree which 
is a purely discretionary remedy. It must 
be remembered that the plaintiffs have 
been successful in the trial Court, and the 
Appellate Court cannot set aside the decree 
in their place subsequent to that decree. 
Nor can the suit fora declaration be dis- 
missed because some of the reversioners 


- have now accepted the validity of the gift 


and recognized the title of the donee. 
Their action cannot adversely affect the 
claim of she other reversioners, any one of 
whom could“ bring a suit for, and obtain, 
a declaratory decree, 

The main question debated before us is 
whether the silit. brought by the plaintiffs 
was barred by time. - Now, it is common 
ground that the suit is not governed by the 
Punjab Limitation (Ancestral Land Aliena- 
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tion) Act I of 1900; and that it would not 


be barred under the Panjab Limitation 
(Custom) Act Iof 1920, if it was govern- 
ed by Art. 125 of the Indian Limitation 
Act, 1908. The dispute between the parties: 
is, therefore, narrowed down to the igsue 
as to whether Art. 125 or Art. 120 of the 
Indian Limitation Act prescribes the périod 
of limitation for the suit. It is incontro- 
vertible that Art. 120, being the residuary 
Article, can have operation only jf no period 
of limitation is provided for the suit else- 
where in the Statute. 

Article 125 prescribesa period of twelve 
years for asuit brought during the life of 
a Hindu or Muhammadan female by a 
Hindu or Muhammadan who if the female 
died at the date of instituting the suit, 
would be entitled to the possession of land 
to have an alienation of such land made 
by the female declared to be void except 
for her life or until her re-marriage. Mr. 
Mehar Chand for the appellants seeks t^ 
take the case out of the scope of the Art 
cle by contending that it applies only 
those cases in which the female making 
the alienation is governed by the Hindu or 
the Muhammadan Law, and that the par- 
ties to the present case are governed, 
neither by the Hindu Law, nor by the Mu- 
hammadan Law. But the Article covers 
every case where the female making tho 
alienation is a Hindu or a Muhammadan, 
and the immediate reversicners, who bring 
the suit, also profess the same faith. There 
can be no doubt that under the Mubam- 
madan Law a female never succeeds tu a 
life-estate, and it is clear that if the con- 
tention of the learned Advocate be accept- 
ed, the Article would be rendered super- 
fluous in so far as it refers to Muhamma- 
dans. | 

Mr. Mehar Chand has expressed his in- 
ability to cite a single judicial authority 
which would support his contention. ‘Fhe 
suit is certainly brought by Hindu rever-’ 
sioners to impeach an alienation made‘hy 
a Hindu female, and it is conceded that 
on her death they will be entitled to the 
possession of the estate. Tht case satisidS 
all the requirements of Art. 125 and conre- 
quently is not barred by time. 

We accordingly confirm the decree of the 
lower Court and dismiss the appeal with e 
costs. A 

R. L. Appeal dismissen, 
A, N: As lé 
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PRIVY COUNCIL. 
APPEAL FROM THE Mavras Hieu Covert, 
i November 30, 126. - f 
., Present:—Lord Phillimore, Lord Sinha, 
“Mr. Ameer Ali, and Lord Salvesen. 
Dewan Bahadur PANAGANTI 
SRAMARAYANIMGAR—DeErenvant— 
APPELLANT 
versus 
Sri Rajah VELUGOTI GOVINDA 
KRISHNA VACHENDRA BAHADUR 
VARU, MAHARAJA or VENKATAGIRI 
AND OTHERS—PLAINTIFFS—RESPONDENTS. 
` Transfer of Property Act (IV of 1882), ss. 61, 62— 
Civil Procedure Code (Act V of 1908), O. XXXIV, r. 1 
--Mortgage—Usufructuary mortgage and lease back— 
Same  transacticn—Arrears of rent, whether 
payable on redemption—Separate suit, whether neces- 
siry—Usufructuary mortgage with personal covenant, 
nature of. p í 
K mortgaged three items of immoveable properties 
& 2 T with possession, under a deed which contained 
4lso a personal covenant to pay the principal and 
e interest due under the mortgage. On the same day 
other deed was executed by which K took the pro- 
rties back on lease from T agreeing to ‘pay a 
ed yearly rent which was equivalent to the interest 
on the mortgage amount. In default of payment of 
the rent reserved it wasto be recovered from the 
income of the villages leased and by means of the 
lessee’s other properties besides the properties mort- 
gaged. Ina suit for redemption by an assignee of the 
ortgagor's interest: 
eld (1) that the mortgage-deed and the lease-deed 
should be read together as they formed parts of one 
transaction, the lease being in the nature of machinery 
for the purpose of realising the interest; [p. 89, col. 


(2) that the mortgage in question was something 
more than a usufructuary one inasmuch as it contain- 
ed personal covenants on the part ‘of the mortgagor to 
pay principal and interest, being either an anomalous 
mortgage or a combination of a simple and usuiruc- 
tuary mortgage, [p. 89, col. 2; p. 90, col. 1] 

(3) that under the provisions of O. XXXIV, rd, 
Civil Procedure Code, all claims affecting the equity of 
redemption should be disposed of in one and the 
same suit and that, therefore, the mortgagee was 
entitled to be paid the arrears of rent due under the 
Jease-deed, with interest thereon, along with the 
mortgage amount, and was not ‘bound to institute 
8 separate suit to enforce his charge therefor. [p, 90, 
E A 62 of the Transfer of Property Act applies 
only to the case of usufructuary- mortgages pure and 
simple; and is not in any way inconsistent with s. 61 
of the Act. [p. 89, col. 2.] | 

«m= Appeal against the decree of the High 
Court, Madras (Sir John Wallis, Kr, Chief 
Justice and Mr. Justice Seshagiri Aiyar) 
dated the 18th April 1920 reported in 61 1.0. 
t12 varying that of the Subordinate Judge, 
North Areot, dated the 3lst March, 1917. 

Messrs W. H. Upjohn and Kenworthy 


Brown, for the Appellant. = 
Messrs. Herbert, A. M. Dunne and K.V. 


L. Narasimham, for the Respondents, 
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JUDGMENT. 

Lord Sinha.—This is an appeal against 
a decree of the High Court of Madras, dated 
the 19th of April, 1970, varying a decree of 
the Subordinate Judge of North Arcot, dated 
the 3lst March, 1917, made in a suit filled 
in that Court on the 2st December, 1915; 

That suit arose out of a transaction bet- 
ween the Raja of Kalahasti and the Raja of 
Tuni, which was embodied in Ex. A and 
Ex. Tin the case. 

Exhibit A purports to be a deed of 
“mortgage with possession” of immoveable 
Properties described in Schedules A, B, O 
and D (hereafter called the A, B, Cand D 
properties) for a sum of 11 lakhs of rupees, 
with interest at 10 annas per cent. per 
month, to he recovered from the rents and 
profits. The mortgagor was to have liberty 
to pay off the mortgage-money at the end 
of four years, with option to defer payment 
for afurther period of two years. If the 
money was not paid on the 13th of March, 
1915, the entire amount ‘then due was to 
carry interest at 1 per cent. per mensem— 
10-annas from the rents and profits and the 
remaining 6 annas to be payable by the 
mortgagor personally being also charged 
upon the properties, 

Exhibit I purports to be a muchilka or 
counterpart lease, by which the mortgagor 
Raja takes a lease from the mortgagee of 
the “A” properties for a period of four 
years, from the Ist July, 1909, to the 30th of 
June, 1913. The lessee was to pay a fixed 
yearly rent of Rs. 18,750, in three equal 
instalments, which is equivalent, to interest 
on 23 lakhs at 10 annas per cent. per month, 
In default of payment of the rent reserved, 
the amount was to be recovered”from the 
income of the tjara villages, and by means 
of the lessee'’s other property “ besides ” 
the property which was mortgaged with 
possession. 

There was considerable controversy as to 
the precise meaning of the Telugu word 
“Gaka” in Ex. I, translated above ag “be- 
sides.” It may mean “in addition to” or “ex- 
cepting.” Their Lordships feel no doubt that 
in the context that word means ‘tin addi- 
tion to” è 

The circumstances under which the trans- 
action embodied in Exs. A and I took place 
were as follows:— 6 

The Raja of Kalahasti was heavily in 
debt at the time. Decrees for sale had 
been obtained by mortgagees against the 
“A,” “B” and “Ọ” properties, The “B” 
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and “O” properties had been actually sold, 
though proceedings to set aside the sales 
of the “B” properties were pending. To 
pay off all these encumbrances and to meet 
the expenses in connection with the pro- 
ceedings to set aside the sales which had 
already taken place and other immediate 
necessities, it was necessary for the Raja of 
KalaBasti (the mortgagor) to raise a sum of 
11 lakhs of rupees. That money was to be 
applied as follows:— 

(a) 2lakhs for payment of three mort- 
gage-decrees against the “A” pro- 
perties and expenses in connection 
therewith; 

(b) 2% lakhs to satisfy the mortgage- 
decree against the “B” properties, 
and to meet all expenses in connec- 
tion with the proceedings to set 
aside the auction-sales thereof, as 
also other necessities of the mort- 
gagor; and 

(c) 6 lakhs tosatisfy a mortgage against 
the “C” properties in favour ofa 
Sowcar of Hyderabad, who was in 
possession of those properties with 
an agreement to re-convey the 
same on receipt of 6 lakhs of 
rupees. 

The Raja of Tuni agreed to lend this 
amount of 11 lakhs of rupees and to apply 
the same for the above purposes, on the 
security of the “A,” “B” and “O” properties, 
with the addition of another small property 
described in Schedule D of Ex. A, this last, 
it is suggested, being included merely witha 
view to registration in the District in which 
it was situated. 

. The terms of this agreement were em- 
bodied in the two deeds, Ex. A and Ex. I, 
which were executed and registered on the 
same date—the 13th March, 1909. 

Thereafter, the mortgagee paid off the 
three mortgage-decrees against the “A” 
properties and certain other expenses in 
connection therewith and the amount so 
applied was more or less 2} lakhs of 
rupees. 

- He alse paid into Oourt a sum of 

Rs, 1,93,617 in respect of the mortgage- 
“decreé against the “B” properties. 

These properties (23 villages in Taluk 
Pamur) had been sold, together with 4 other 
villages in the same Taluk, in Court-auction 
and the mortgagor had applied to set aside 
those sales. ‘The first Court confirmed the 

“sales of the 4 villages and set aside the sales 

f the “B” villages (23 in number). Both 
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sides appealed ‘to the High Court, which 
confirmed allthe sales (i.e., of all 27 villages 
and the mortgagee lost his possession of the 
“B” properties. He could not, however, get 
back the money he had paid into Court, as 
stated above, till the 24th April, 1912, when 
his widow and representative got back from 
the Court Rs. 1,80,412-100 out -of the 
Rs. 1,93,617 paid in, It is admitted that 
he did not receive any interest on the, 
latter sum for the period while it was in 
Court, ie., until the 24th April, 1912, nor 
any interest thereafter on the balance which 
remained unpaid, i.e, on the difference 
Rs. 18,205-6-0. 

The mortgagee did not pay the 6 lakhs of 
rupees to the Hyderabad Sowcar and con- 
sequently the “O” properties never came 
under the operation of the mortgage (Ex. A), 
and no question arose in the suit with refer- 
ence thereto. 

The mortgagor remained in possession of 
the ‘A’ properties under the lease (Ex. D), 
but did not pay any portion of the stipulated 
rent, The mortgagee (lessor) obtained a 
money-decree in respect of seven instal milis 
of the rent, but it is common ground that 
that decree as well as the remaining five in- 
stalments of rent remained unsatisfied. 

The mortgagee died in 1911, and in 1913 
his widow and representative transferred all 
his interest in the mortgaged properties to 
defendant No. 1, who thereafter sub-mort- 
gaged it to defendant No. 2. Defendants 
Nos. 3. and 4 are the representatives of 
the original mortgagor and mortgagee res- 
pectively. 

The equity of redemption of the “A” pro- 
perties was sold in execution of a money- 
decree against the mortgagor and purchased 
by the plaintiff, who instituted the present 
suit on the 21st December, 1915, against the 
defendants above described for redemption 
and possession. 

The plaintiff alleged that defendant No. 1 
was claiming a great deal more than the 
sum (Rs. 2,34,150) which he admitted to be 
due onthe mortgage of the “A” properties; 
and he asked that an account might be taken 
of the amount due to the defendant mel 
on the security of the properties and that 
on payment of the same by the plaintiff, the 
defendants be directed to? deliver to the 
plaintiff the mortgage instruments and a 
documents in their possession relating to 
the properties and to deliver possession of 
the said properties to the plaintiff without 
any encumbrance and to execute and register 


£5 


an acknowledgment in writing to the effect 
that the interest created by the mortgage 
has been extinguished. 

The defendant No, 1 annexed an account 
to. his written statement under which he 
claimed that a sum of Re. 5,63,172-15-11 was 
due on the mortgage, including the arrears 

‘ of rent-above mentioned, and he also asked 
that an accountshould be taken of all monies 

. due to him and the plaintiff declared entitl- 

ed to redeem only on payment of the whole 

_ amount found due, together with his casts of 
suit. 

Now, a portion of the defendant's account 
consisted of claims for compensation based 

“on several grounds, such as the ‘alleged 
misdeseription of one of the villages mort- 
gaged, the fact that another of the villages 
was allowed to be sold for arrears of revenue 
on the alleged -fraudulent compromise of 
the litigation for setting aside the sale of the 
“B” villages and so forth. These formed 

‘the subject of Issues Nos. 7, 8 and 9 in the 
trial Court and were all decided in favour 
of the plaintiff. Both the Subordinate 
@@i cc and, on appeal, the High Court held 
tnat these were all claims for breach of 
contract sounding in damages and were 
not in any way charged upon the property. 
They, therefore, held that the plaintiff, as 
assignee of the equity of redemption, could 
not be required to pay such damages asa 
condition of redemption. Some of these 
claims were repeated in the case for the 
appellant-defendant before this Board, but 
as Mr. Upjohn, on behalf of the appellant, 

' abandoned themat the hearing their Lord- 
ships need not deal with them except in 
connection with the question of the costs 
of this appeal. 

The questions remaining for considera- 
tion are: lst, Is the defendant entitled to 
credit in the mortgage account taken in 
this suit for the amounts he paid in 
connection with the “B” properties and, if 
so, at what rate and for what period is he 
entitled to interest, thereon? And, 2nd Is 
the defendant similarly entitled to credit 
for the arrears of rent remaining unpaid in 

ect of the +‘‘A” properties? These 
formed the subject of Issues Nos. 4,5 and 
12 in the first Court, which decided them 
all against the defendant. 

That Court held, as a matter of construc- 
“ion, that Ex: A amounted to three different 
mortgages for three different amounts on 
three distinet properties, and that the mort- 
gage for 2) lakhs on the “A” properties 


. 
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was distinct and separate from the other 
two items of 24 lakhs and 6 lakhs, which 
were similarly received for the respective 
purposes of relieving the “Band “O” 
properties from the encumbrances subsist- 
ing thereon. In that view the Subordinate 
Judge disallowed the claims in connection 
with the “B” properties and went to the 
length of splitting up the stamp duty on 
Ex. A, allotting half of it only, viz; 
Rs. 6,000 out of Rs, 129,000 to the claim 
against the “A” properties. : 

On the second point, he held that the 
mortgage (Ex. A) and the lease (Ex. I) were 
separate and severable transactions, that 
the arrears of rent payable under Ex. I 
were not charged upon the “A” properties, 
either as to principal or interest, and that 
the plaintiff was not bound to pay the sums 
claimed in respect of such arrears. 


Taking the account on this basis, the 
Subordinate Judge decreed that (1) “if the 
plaintiff pays into Court on or before the | 
30th June, 1917, the amount declared due, 
viz, Rs, 2,70,752-1-9, the defendants should 
deliver up to the plainbif..,.................. all 
documents in his possession or power relat- 
ing to the mortgaged property and should, if 
so required, re-transfer the property to the 
plaintiff free from the mortgage and from 
all encumbrances, ete., and shall put the 
plaintiff in possession of the property, and 
(2) that if such payment was not made on or 
before the 30th June, 1917, the said mort- 
gaged property should besold.” 


The defendant appealed to the High 
Court. The learned Judges in that Court, 
differing from the Subordinate Judge, held 
as a matter cf construction that Ex. A 
could not be treated as creating three dis- 
tinct mortgages and that there was nothing 
in its provisions to cut down the plain 
words of the instrument by which the pro- 
perties in the four schedules were charged 
in respect of the whole debt. They, there- 
fore, modified the decree of, the first Court 
by including in the mortgage-debt the 
difference between the amount paid into 
Court by the mortgagee in respect of the 
“B” properties and the amount drawn out* 
by him viz., Rs. 13,20!-6-0, with interest 
thereon at 10 annas per cent. per mensem 
from the 3ls* January, (11, up to isth 
April, 1 20 (date of High Court decree), 
They further modified the lower Court's 
decree by giving to the defendant the ° 
whole of the Rs. 12,000 for stamps, ete.—the 
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‘additional sums thus allowed amounted, 
with interest, to Rs. 29,711-8-2. 

The only objection to this part of the 
High Qourt's decree urged before this 
Board is that the appellant is entitled to 
interest on the entire amount paid into 
Court by the mortgagee (Rs. 1,983,617) from 
the time he lost possession of the “B’ 
properties, i.e. to the 24th April, 1912, at 
10 annas per cent. per month, in addition 
to the interest on the difference (Rs. 13,204) 
allowed by the ‘High Court. Their Lord- 
ships are of opinion that this contention is 
wall founded and the High Court decree 
must- be varied so as to give effect to it. 


A second’ claim urged on behalf of 
the defendant-appellant to a sum of 
Rs. 5,572-14-8, is based on the ground that 
the mortgagor had collected a portion of 
the rents of the “A” properties between 
the 13th March, 1909, andthe 30th June, 
1909, and that this portion amounting to 
Rs. 5,572-14-8 was payable under Ex. A to 
thé mortgagee. The Subordinate. Judge, 
as well as the learned Judges of the High 
Court, found against the defendant-appel- 
lant in respect of this claim and their 
Lordships see no reason to disturb this 
concurrent finding of fact. 


A more important point in the case 
relates to the arrears of rent payable under. 
the lease (Ex. I). As stated above, the 
mortgagor never paid any of the instal- 
ments of rent payable under the lease 
(Ex. A). For seven of these instalments a 
decree was obtained in O. S. No. 17 of 1912 
and a small sum of money realised in 
execution of that decree; the remaining 
five instalments also remained unpaid and 


the defendant claimed that two sums of: 


Rs. 30,997-14-1 and Rs. 38,684 11-0 remain- 
ed due in respect ‘of these arrears of rent 
with interest thereon. ‘Their Lordships 
understand that there isno dispute as to 
the amount, but the plaintiff contends that 
theses sums are not in any way charged 
upon the “A” properties and that he was 
not bound to pay the same for the purposes 
of redemption. 

The Subordinate Judge decided in 
favour of the plaintiff on the ground that 
the lease (Ex. I) did not create any charge 
on the corpus of thé “A” properties. 
The High Coutt upheld that part of 
his decision, but on different grounds. The 
learned Chief Justice (the other learned 
Judge not dissenting) rejected the Sub- 
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. ment both of principal and interest. 


89 
ordinate Judge's construction of the 

and held that the annual payments e 
by provided were charged on the land in 
question by Ex. I. The Chief Justice held 
however, that by virtue of s. 62, el. (b) of 
the Transfer of Property Act, the plaintiff 
had a statutory right to redeem the 
usufructuary mortgage created by Ex. 
A without paying off the charge for 
arrears of rent under Ex. I. Mr 
Justice Seshagiri Ayyar ‘agreed with 
the Chief- Justice and was further cf 
opinion ‘that apart from s. 62, cl. (b), on 
which the Chief Justice relied, the "des 
fendant’s claim on this head failed because 
there was no right in Indian law in a 
mortgagee to require all the mortgages on 
a property to be redeemed together. 


It is contended before this Board cn 
behalf of the defendant-appellant that the 
two deeds, Exs. A and I, should be read 
together as they form parts of one trans- 
action, the lease being in the nature of 
machinery for the purpose of realising 
the interest due on the a 
Parther, that-s. 62 of the Transfer of Pro 
perty Act has no application to the case 
as it applies only toa case of an usufructu- 
ary mortgage pure and simple, which Ex. 
A. is not, 29 it contains covenants for pay- 
r 
section which the appeliant’s Counsel aie 
as being applicable to the facts of this 
case is s. Öl of the Transfer of Property 
Act, which enacts by implication that ` 
mortgagor seeking to redeem shall not t 
entitled to do eo without paying any Money 
that may be due under a separate mort. 
gage or charge, if the latter relates to th 
same property. 

heir Lordships are of opinion that thes 
contentions on behalf of the appellant mus 
prevail. A number of authorities on th 
sections of the Transfer of Property Act 
were cited which their Lordships have cont 
sidered, but upon which they think itun 
necessary to comment. In their Lordships" 
view, s. 62 of the Transfer of Property Act 
applies only to usufructuary mortgages pure 
and simple, andis not in-any’ way incon- 
sistent with the provisions of s. 61. 











The mortgage in question, Bx. A, no 
doubt, is usufructuary, but it is something 
more, inasmuch asit contains covenants on 
the part of the mortgagor to piy both 
principal and interest Their .Lordships 
ate disposed to agree in the vigw taken 


mortgag¢. x 


da e 


of the mortgage by the.learned Chief Justice 
of Mudras that it was an anomalous mort- 
gage orat least a combination of a simple 
mortagage and an usufructuary mortgage. 
In no other view could the preliminary 
decree of the Subordinate Judge directing 
a sale ofthe property in default of pay- 
ment, or the final decree of the High Court 
which embodies such direction, be made. 
If, again, apart from. the usufructuary mort- 
gage there is a simple mortgage or a charge 
subsisting on the properties in favour of 
the defendant by virtue of Ex. I, the 
decrees both of tha Subordinate Judge and 
of the High Court must be held to be 
erroneous in so far as they direct that on 
payment of the amount due under Ex. A 
the defendant should deliver possession of 
the property free from encumbrance and 
all documents relating to the mortgaged 
property. Counsel, on behalf of the 
first respondent, conceded tha‘ that portion 
of the decree should ba set aside, but 
argued that the plaintiff should be relegat- 
d to aseparate suit to enforce the simple 
norigage or charge under Ex, I. 







appellant is entitled to add the sums in 

question to his claim in this suit with in- 

tarest thereon, from the due date of the 
ortgage, viz., 13th of March, 1915. 


iThe judgment of the High Court should 

eels varied ons the points mentioned above 

and the case remitted to that Court in order 

to make a decree on the above basis, and 

their Lordships will humbly advise His 
Majesty accordingly. 

: The respondent No. 1 must pay the appel- 
lant’s costs of this appeal, less a sum of £50, 
which their Lordships assess as being pay- 
able to him by the appellant in respect of 


. BIRIGINBEDI SUBBARAIDU V. VEYKATASREEN IVASA CHARLU, 


‘quarrel are not actionable 
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unsustainable claims abandoned ouly at 
the hearing of this appeal. 

A. N. A. Appeal allowed in part, 

Solicitors for the . Appellant:—Messrs, 
Douglas, Grant and Dold. 

Solicitor for the Respondents:—Mr, H. S. 
L. Polak. 
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MADRAS HIGH COURT. 
SECOND Civit APPEAL No, 1589 of 1923, 
July 26, 1926. 

Present:—Mr. Justice Devadoss. 
SIRIGINEEDI SUBBARAIDU— 
DEFANDANT — APPELLANT 
Versus 
Srimat TIRUMALA VENKATA- 
SREENIVASACHARLU AYYAVARU— 
PLAINTIFF—RESPONDENT, 

Defamation—Words of abuse—Candidate at elec- 
tion abusing rival candidate as drunkard—Privilege, 
extent of, ; 

The plaintiff and the defendant were candidates at 
an election. At the election meeting the plaintif 
called the defendant a rowdy and a suspect. The 
defendant retorted by saying that the plaintiff was a 
drunkard and unfit to be a candidate. The defendant 
was successful at the election. After the election 
meeting was over, the defendant was asked by some 
people outside as to what happened inside and de- 
fendant said that the plaintiff was a drunkard. In an 
action for damages by the plaintiff : 

Held, .that in respect of the abuse at the meeting, 
defendant who was defending himself against the 
plaintiff's attack was privileged; but that privilege 
did not extend to what was said by the defendant 
outside the meeting and after the election was over, 
and that, therefore, the word used outside the meeting 
hall was actionable. [p. 91, col. 2.) 

Dwyer v. Esmonde (2), distinguished. 

Words of abuse used during the course of a heated 
inasmuch as the person 
using them cannot be said to intend to defame the 
person whom he abuses. [p. 91, col. 1] 

Second appeal against the decree of 
the Court of the Subordinate Judge, 
Kistna at Ellore, in A.S, No. 260 of 1922, 
preferred against that of the Court 
of the District Munsif, Ellore, in O. 6, 
No. 249 of 1931 (O. S. No. 50 of 1921, Court 
of the District Munsif, Kovur) 

Mr. Rajamannar, for Mr. P. Venkatra- 
mana Rao, for the Appellant, 4 

Mr. .V. Govindachari, for the Respond- 


ent. A . 
JUDGMENT.—The plaintif and the 
defendant were rival candidates at an 
election and the plaintiff called .the de- 
fendant “a rowdy and a ‘suspect.” The 
defendant plaintiff was a “drunkard.” ‘he 
defendant retorted by saying that the 
was elected as ane of the Panchayatdars - 


[1001. ©. 19:7) 
at the meeting, After the election was 
Over, the defendant was asked by some 
people as to what happened inside and he 
seems to have told them that the plaintiff 
was a drunkard. The plaintiff has brought 
this suit for damages on account of the 
expression used by the defendant. The 
District Munsif gave a decree to the plaint- 
iff fora sum of Re. l as damages and also 
costs of the suit.. The Subordinate Judge 
has, on appeal, confirmed the decree of the 
District Munsif but varied the order as 
regards costs. The defendant has preferred 
this second appeal. 

The contention of Mr. Rajamannar for 
the appellant is that there was a vulgar 
abuse at the time and that the word 
“drunkard,” therefore, is not actionable. 
Reliance is placed on Konce Subhadra v. 
Subbarayudu (1). In that case a Bench of 
this Court held that’ if words of abuse are 
used during the course of aheated quarrel 
such words of abuse would not be action- 


able. In the case of vulgar abuse in the © 


course of a quarrel, no doubt, it cannot be 
said that the person using the words in- 
tends to defame the perscn whom he abuses. 
But the case is different where a person in 
order to injure another person’s reputation 
uses any expression which is defamatory, 
and which he knows is likely to lower the 
other in the estimation of others. The 
District Munsif has rightly disallowed the 
plaintiff's claim as regards the use of the 
word at the meeting. He has given a 
decree in respect of the word used after 
the meeting was over and outside the meet- 
ing hall. , : 
The question. is whether the defendant 
was justified in telling the people who 
asked him as to what happened inside, that 
the plaintiff was a drunkard. Reliance is 


placed upon Dwyer v. Esmonde (2). That ` 


case does not apply to the present case. In 
that case the defendant in order to justify 
his conduct in ejecting the plaintiff told 
the circumstances under which he had to 
eject him. There was an eléction pending 
and the plaintiff published in the Freemans’ 
Journal, which had a large circulation in 
Waterférd, statements which would go to 
show that the defendant was an undesirable 
landlord and was unfit to be a candidate. 
The defendant in order to justify his 
conduct wrote to the Journal detailing 
the real circumstances under which the 


1) 10 M. L. J. 83. 
2) 2 Ir. R. 243, 
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plaintif was evicted from his holding. H 
also explained why he could not get 
tenant for his land. The Court of Appea 
held that the defendant was justified i 
writing the article in order to explain hit 
conduct. In other words, he pleade 
privilege and the Court, of Appeal upheld th 
plea of privilege: In this case the defend 
ant cannot set up the plea of privilege wit 
regardto the expression used outside thi 
meeting. So far as the expression use 
inside the meeting is concerned he was n 
doubt privileged because he was direct 
attacked by the plaintiff and he retort 
by saying that the plaintiff was an u 
desirable candidate inasmuch as he wa 
“drunkard.” But that privilege does n 
extend to anything which the defenda 
did outside the meeting and after t 
meeting was over. I, therefore, hold t 
the defendant's action was not justifia 
and the lower Courts were rightin awa 
ing the plaintiff nominal damages. 

The next question is whether I sho 
allow the costs of thisappeal. In ordin 
cases, no doubt, costs would follow the eve 
Butin this case the two parties are o 
par. It is like the pot calling the keg 
black and I do not think I would be?” 
tified in allowing costs to the resp, 
ent. arf ne 

The second appeal is dismissed with 
costs, The memorandum of objection, , 
also dismissed without costs. at 
Appeal dismiss) , 


vV. N. V. 
rd- ` 
PRIVY COUNCIL. uld 
APPEAL FROM THE Mapras Hren Cot 
November 9, 1926. wry 


Present:—Lord Phillimore, Lord Sinha, 
Lord Blanesburgh and Lord Salvesen. 
PATHUMSA AMM AL— APPELLANT 


Versus 
RAJAGOPALA MUDALTYAR— | 
RESPONDENT. ; 
Civil Procedure Code (Act V of 1908}, O. XXXIV, 
r. 7—Redemptiun suit—Preliminary decree—Account, 
whether must be taken. ere 
In a suit for redemption it is ‘usual to have sf 
account taken, but if at the time of the passing of the 
preliminary decree the Oourt can arrive at the exact 
sum payable by the plaintiff, it is not necessary to 
make a direction that an account sfould be taken. 
[p. 92, col. 1.j > ; 
Appeal against the judgment of the 


High Court, Madras. ; 
Messrs. L. De Gruyther and K. V. L. 


Narasimham, for the Appellant, 


99 . 
“Messrs. A. M. pinni ai E, L. Thornton, 
or the Respondent, 

J UDGMENT. 
Lord Phillimore:—Their Lordships 
eed not trouble Counsel for the respond- 






















t. 

The, greater number of the numerous and 
rious charges made in the plaint in this 
tion have been disposed of in the Courts 
first and second instance. Amongst 
iose charges is the charge of negligence 
ainst the present plaintiff's guardian. 
e decree which. is now complained. of 
admitted to have been well-founded and 
ht, excepting in respect of two matters, 
@ amount actually put into the decree 
dthe short period of redemption. That 
is usual to have a taking of accounts is, 
doubt, the case; but if the result of 
“cing them would be to give .the same 
n as that passed , in the decree, there is 
serious point in- the Court not direct- 
the account to be taken; and if the 


unt, all that can be contended for is 
one, 

who passed this decree did not guite, ab 

the moment, see clearly how far the com- 

promise went and how far he was’ bound, 

“in dealing with the three defendants not 
parties to the. compromise, to see that. 
every item of the account and every point 
found against them was proved ‘by . evi- 
dence and not founded upon the compro- 
mise. “His decree could have been appeal- 
ed-against in respect of such matters as 
were not warranted by the evidence, be- 
cause he could not, in reliance upon the 
compromise, give any, judgment against 
those three defendants, 

Now their Lordships would desire to see 
whether or not serious mischief would result 
from the fact that the decree erred in 
these respects. Tbe way to do that is to 
imagine the decree to have been settled 
and to have been properly drawn. It-ought, 
on the contention of the appellant, to have 
found a lessersum due to the extent of 
perhaps Rs. 1,100. This their Lordships 

wêka] | assume, and, also that, though ib is 
-not an absolute rule of law, there should in 
the circumstances have been given the 
fullest possible term for redemption, that 
is; six instead of one month. Their Lord- 
e ships will suppose that the decree is alter- 
ed in those two points,—they still fiad 
no reason to suppose that the appellant 
. would have: benefited if the decree had 


TUMAN sinen v. BISA, 


Tt is quite possible that the Judge ` 


(£100 I, 0. 1927]; 
put her-in that position. The appellant: 
has not shown that sheor her guardian 
could have done anything to save-the pro- 
perty from sale. The ‘sale proceedings 
are admitted to be regular; and the mort- 
gagee is not making any personal claim 
against the defendant in respect of the 
deficiency still due on the mortgage. On 
the whole, their Lordships think that the 
High Court, very largely -for the, reasons 
which appear in the judgment of the leara- 
ed Judges came to the right conclusion 


“and this appeal must ‘be dismissed with 


costs. ‘Their Lordships will humbly advise 
His Majesty accordingly. 

Z. K. Appeal dismissed. 
. Solicitors for the Appellant: —Messrs. T. 
L. Wilson & Co. 

Solicitor for the Respondent: —Mr. I. S. 
L. Polak. 


in respect of that., 


LAHORE HIGH COURT. 
Saconp Civin APPEAL No.” 2181 oF 1926. 
January 13, 1927. 
Present:—Mr. Justice Addison. 
| TUMAN SINGH—PLAINTIFE—ÅPPELLANT 
' versus 
BIJA-—DRFENDANT— RESPONDENT. 

Punjab Cour ts Act (VI of 1918), s. 41—First Appel- 
late Court ` lacking .pecuniary jurisdiction—Second 
appeal, whether lies. 

Want of pecuniary jurisdiction on the part of the 
first Appellate Gourt isa good ground for second 
appeal. [p. 93, col. 1] 

Second. appeal from the decree of. the 
Senior Sub-Judge, Ambala, reversing that 
of the Sub-Judge, Third Olass, Ambala, 
dated the 9th May, 1925. 

Mr. Gullu Ram, for. the Appellant. 

Mr. Shamair Chand, for the Respondent. 

JUDGMENT.—The plaintiff sued the 
defendant for the recovery of a sum of 
Rs. 1,200 principal and interest, on book 


. account. A decree was passed for Rs. 758 with 


proportionate costs in the plaintiff's favour, 
Against this decision the defendant appeal- 
ed in the Court of the District Judge. It 
was notedin the appealthat the Value of 
the suit for purposes of jurisdiction - was 


"Rs 1,200, but Court-fees were only paid on 


Rs, 758 as that was the sum decreed. The 
District Judge sent the appeal to the Senior 
Suabd-Judge in order that he should decide 
it. Now, the-Sənior Suab- Judge in duce: 


[100 1.0. 1987] 


tion, under Notification No. 90-G, 
dated the 9th of February, 1926, had power 
to hear appeals from decrees passed by 
any Sub-Judge, other than one of the 
First Class, in small causes of the value not 
exceeding Rs. 1,000. This, however, was 
a small cause of the value of Rs. 1,200 and 
obviously jurisdiction for purposes of appeai 
follows the jurisdictional value of the suit. 
The Senior Suk-Judge accepted the 
appeal and dismissed the suit with costs 
throughout. Against his decision this 
second appeal has been presented. 

It was not contested before me that the 
Senior Sub-Judge had no jurisdiction to 
hear the appeal. Ithas been held that in 
cases, in which the wrong Appellate Court 
has heard the appeal, this Court need not 
interfere on the Revision Side wiless it can 
be shown that there has been injustice or 
prejudice resulting therefrom. This is, 
however, not a revision but an appeal, and 
it was ad mitted that the fact that the Senior 
Sub-Judge had no jurisdiction to hear 
the appeal was a good ground for a second 
appeal. As, therefore, the Senior Sub- 
Judge had no jurisdiction to hear the first 
“ appeal, I accept this appeal and setting 
aside hisjudgment and decree I order the 
first appeal to be heard and decided by the 
District Judge, Ambala. In fact it was 
owing to his mistake that the appeal was 
wrongly sent to the Court of the Senior 
Sub-Judge. The Court-feeon this second 
appeal will be refunded. Other costs will 
be borne by the parties themselves as nei- 
ther of them can be blamed for what has 
happened. j 


R. L. Appeal accepted. 


——- = 


PRIVY COUNCIL. 

AppsaL FROM THE GaLcurTa Hien Court. 
November 19, 1926, 
Present:—Uord Atkinson, Lord Carson 
and Sir John Wallis. 
KRISHNENDRA NATH SARKAR 
SINCE DECEASED (NOW REPRESENTED BY 
SURENDRA NATH SARKAR AND ANOTHER) 
AND OTHERS—DE&FENDANTS—APPELLANTS 

i . versus 
Rani KUSUM KAMINI DEBI, since 


DECEASED—PLAINTIFF— RESPONDENT. 

Landlord and tenant -Enhancement of rent—Con- 
struction of pott&h. 

Prima facie the rent of a tenancy is liable to en- 
hancement on the application óf the landlord or to 
reduction on the application of the tenant, unless 
pither of them has precluded himself :by contract 


KRISHENDRA NATH SARKAR V. KUSUM KAMINI DEBI,- 


: 1. 
94 
from claiming such enhancement or reduction reny: - 
tively. ip. 94, col. 2.) 

The word usually employed in creating a unci 
rent in perpetuity is mokurar? but the absence of 
this word is not conclusive if other words are found 
in the grant which clearly show tht n lixed rent wap 
intended to be created  {ibid.] i 

A pottah contained the following clauses Thise 
pottah is granted jn respect of ah: 
mentioned mouzuk and the aforesaid jetes oye fining 
the annual rent thereof at Rs. 4418-9-15 guatis in Ue 
Company's eoin as per details iu the sehe luie, nre 
you also submit a kabuliyut of your own ageord. You 
shall pay the rent year after year according to tho 
kistbund? given in the schedule below, Should yoa 
make default in payment of the risie, you shell pay Uae 
rents in arrear with interest according to law. You. 
and your sons and grandsons, ete, In oucerssion, van 
remain in enjoyment and possession by keeping the 
boundaries intact as they have been from belo. 
All profits and losses shall be yours, end you shallin 
no account be competent to pray for a rediction f 
the rent. You shal! abide by the Survey end Settle- 
ment of rent to be made by ine when necessary, If 
you should make any plea of payment unstipp yrted by 
dakhilas, the same shall be rejected. Yoa shail not 
do any improper act, aud should you do auy, ven shail 
be answerable for it. Should any new tax be impe» 
ed by Gevernmeut, you shall pay the same separately 
in addition to the rent mentioned in the pouah ` 

Hfeld, that on the true construction of the  pottah 
there were no terms used in it from which it Ny 
be inferred that the landlord had abandoned his righ 3 
to enhancement of the rent, whilst the express prov 
sion that the rent would not be reduced negatived 
any such construction. |p. 95, col. 1i 

Appeal from the judgment of the Calcutly 
High Court. 

Messrs. L. De Gruyther and I B. Raike 
for the Appellants. 

Messrs. A. M. Dunne, J. M. Parikh ai 
K. Ali Afzal, for the Respondents. 

- JUDGMENT. | 
Lord Carson.—The suit was broug 
by the plaintiffs (respondents) as the semtn- 
dars and owners of certain lands, against 
the tenure-holders thereof, to enhance 
the rent of the tenure created in favour of 
the latter under a jote pottah, dated Sth 
January, 1870. The question for determi- 
nation in the appeal is whether the rent 
of the said tenure was, as the appellants 
contend, fixed by the pottah in perpetuity 
or was, as the respondents contend, .not 
fixed in perpetuity, but was liable to en- 
hancement in accordance with the provi- 
sions of the Bengal Tenancy Act VIII af. 

1885, s. 7, sub-s (1). 

The said pottah, which was in the Ben. 
gali language, was granted by the prede- 
cessor of the respondents, and the material 
part of it upon which the rights of the ® 
parties depend is as follows:— ` 

“This pottah is granted in respect of the 
above-mentioned mouzuhk and the aforesaid 


the 


| 


Shoe 


ites by fixing the annual rent thereof at 


Ws, 418 9-15 gundas, in the Company’s coin 


as per details in the schedule, and you also 
submit a kabuliyat of your own. accord. 
You shall pay the rent year after year ac- 
cording to the kistbundt given in the 


°” scltedule below. Should you make default 


in payment ofthe kisis, you shall pay the 
rent in arrear with interest according to 


‘law. You and your sons and grandsons, 


ete., in succession, will remain in enjoyment 
and possession by keeping the boundaries 
intact as they have been from before, All 
profits and losses shall be yours, and you 
shall on no account be competent to pray 
for a reduction of the rent. You: shall 
abide by the Survey and Settlement of rent 
to be made by me when necessary. If you 
should make any plea of payment unsur- 
ported by dakhilas, the same shall be re- 
jected. You shall not do any improper act 
and should you do any, you shall be 
answerable for it. . Should any new tax be 
imposed by Government, you shall pay the 
same separately in addition to the rent 


_-"gfientioned in the pottah.” 


” The plaintiffs-respondents also claimed in 
‘the suit the imposition of a fair rent for 
land alleged to be held by the appellants 
by encroachment in excess of the lands 
leased úder s. 52 of the same Act. As 
regards this second claim, there was a 
finding in favour of the appellants by the 
Subordinate Judge, and the point was aban- 
doned at the hearing of the first appeal. It 
was not disputed that under the terms of 
the said pottah the tenure created was a 
perpetual and hereditary one, having regard 
to the terms “you and your sons and grand- 
sons, etc., in succession, will remain in 
enjoymentand possession,” etc. This, how- 
ever, does not in law involve that the rent 
specified is, therefore, fixed in perpetuity, 
and it was contended that upon the true 
construction of the pottah there was nothing 
to show that the rent was fixed in per- 
petuity, and that the plaintiffs-respondents 
were entitled to sustain their claim for an 
enhancement of the rent. The whole ques- 


.4ion, therefore, turns upon the true con- 


struction of the potiah. The Subordinate 
Judge of Bogra by his judgment, dated 
the 27th August, 1917, dismissed the plain- 
tiffs-respondents’ suit with costs, holding 


® on the construction of the pottah that the 


rent was fixed in perpetuity and was not 
liable toenhancement. On appeal, however, 
to the District Judge of Pabna, he, on the 
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5th April, 1919, delivered judgment and 
passed a decree setting aside the decree of- 
the Court below, holding on the coustruc- 
ticn of the pottah that the plaintiffs-respond- 
ents were not precluded from claiming an 
enhanced rent, and his judgment was up- 
held bythe High Court of Judicature at 
Fort William in Bengal by a judgment 
and decree dated the 16th May, 1923; hence 
the present appeal. 

It appears to be common ground that 
prima facie the rent is liable to enhance- 
ment on the application of the landlord or 
to reduction on the application of the 
tenant, unless either of them has precluded 


„himself by contract from claiming such 


enhancement or reduction respectively. 

The learned Subordinate Judge was of 
opinion that the grant was clearly intended to 
create:—“an absolute, hereditary and ‘moku- 
rarv’ tenure, inasmuchas it contains the essen- 
tial words ‘generation to generation,’ which 
have always been considered to have that 
effect, The expression ‘the profit or loss is 
yours’ clearly shuts out the idea of en- 
hancement and indicates to show that the 
rent is fixed in perpetuity,” Apparently 
the word usually employed in creating 
a fixed rent in perpetuity is the word 
mokurari, though, no doubt, the ab- 
sence of such word is not conclusive if 
other words arefound in the grant which 
clearly ‘show that such a rent was intended 
to be created. 

The learned District Judge, however, 
took a different view, holding that, taking 
the pottah as a whole, there was nothing 
to show that the landlord had precluded 
himself from claiming an enhancement of 


‘rent, This view was maintained by the two 


Courts of Appellate Jurisdiction of the 
High Court of Judicature at Fort William 
who heard the case. 

Briefly stated, the learned Judges, in 
their respective Courts were unable to 
find in the grant any-words which have, as 
the word mokurari would have, the effect 
of indicating that the rent was intended 
to be fixed in perpetuity, On the contrary 
they point out that the words following 
those quoted by the Subordinate Judge, 
viz., “and you shall on no account be com. 
petent to pray for areduction ofthe rent. 
You shall abide by the Survey and Settle- 
ment of rent to be made by me when 
necessary,” indicate that whilst the lessee 
was precluded from claiming reduction 
the landlord was specifically maintaining 
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his right to claim enhancement. Their 
Lordships agree with the opinions express- 
ed by the Judges of the District Court 
and the High Court: respectively, and are 
of opinion that on the true construction of 
the pottah there are no terms used from 
which it can be inferrred that the landlord 
abandoned his right to enhancement, whilst 
the express provision that the rent would 
not be reduced seems to negative any such 
construction. Under, the circumstances 
their Lordships will humbly advise His 
Majesty that this appeal should be dismiss- 
ed with costs. 

Z: K. Appcal dismissed. 

Solicitors for the Appellants:—Messrs. 
Watkins & Hunter. 

Solicitors for the Respondents:—-Messrs. 
W. W. Box & Co. 


BOMBAY HIGH COURT. 
CIVIL REFERENCE No. 3 oF 1926. 
June 29, 1926. 
- Present: —Sir Amberson Marten, Kr., Chief 
Justice, and Mr Justice Percival. 
PANDHARINATH MANIKSHET AND 
ANOTAER— PLAINTIFFS 


i versus 
AJAMKHA SARDARKAA— 
DEFENDANT. £ 
Limitation Act (IX of 1908), s. 6—Document taken 
in name of minor, suit on—Extension of limitation. 
Where on the true construction of a document which 
is the basis of a suit the Court is of opinion that the 
document was taken in the name of the plaintiff, who 
was then a minor, or in the name of the plaintiff, 
acting by his guardian, then the plaintiff is entitled to 
the benefit of the provisions of s. 6 of the Limitation 
Act. But if, on the other hand, the Oourt is of 
opinion that the document was taken solely by the 
guardian of the minor, then the minor would not 
rs a to take the benefit of the section. [p. 97, 
col. 1. 
Reference made by the District Judge, 
East Khandesh. 
Mr. Y. V. Bhandarkar, for the Plaintiffs, 
Mr. G. B. Chitale, for the Defendant. 
SUDGMENT.—This is a reference 
under O. XLVI,r. 1, of the Civil Procedure 
“Code, by the learned District Judge of 
East Khandesh. The point in question is, 
whether, under the document Ex,3 in the 
case, the minors, who are there mentioned, 
are excluded by limitation from bringing 
a suit on the decument, or whether they 
had three years from attaining their majo- 
rity in which to bringa suit. The learned 


Judge has felt a difficulty in consequence 
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of a decision of this High Court by Sir 
Norman Macleod and Mr. Justice Shah in 
Vishnu Narayan Deo v. Keshav Gujanar 
Patbhari (1) and has consequently reterred 
this point to us, more especially as he states 
that other cases in the District are pending i 
on the right decision of this particular 
point. Vishnu Narayan Deo v. Keshav 
Gajanar Patbhari (1) purported to follow 
the case of kamanuja Ayyangar v. Sadagopa 
Ayyangar (2). The latter was a case where 
a promissory note had been taken by the 
mother and guardian of an infant in her 
own name. As I read the report, it does 
not even appear that the minor's name was 
mentioned at all. Accordingly, the Court 
there held that the holder of the promissory 
note was the mother, that she was the pro- 
per person to sue on the note and not the 
minor, and that, accordingly, the ordinary 
period of limitation applied, and the mincr 
did not get an extended three years after 
the period of limitation had expired. 

Again, as I read the decision in Vishnu 
Narayan Deo v. Keshav Gajanar Patbhari 
(1) the Court there considered that the 
note was given to and taken by the guardian 
alone. Sir Norman Macleod in various 
parts of his judgment says:— 

“The promissory note was taken by his 
guardian when he wasaminor...The note 
was given to his guardian, and his guardian 
could have sued on it...The guardian hav- 
ing taken the note, he is the person entitled 
to sue on it.” 

We have seen the record in that case, and 
it may well be that the Court acted on the 
statement of facts in para. l of the petition 
for revision in which it was said that the 
pro-note was passed in favour of ihe guar- 
dian of the minor. 

Now, it may be admitted that, if one 
turns to the promissory note itself, which 
was Ex. 3-Ain that suit, there is a con- 
siderable doubt as to whether, in fact this 
was the true effect of the note. Unfortunate- 
ly, we have not got the original which. ef 
course is in the vernacular, but according 
to the translation on the record the note 
begins:— e 

“Promissory note dated Shake 1828 Jeshth 
Vadyz 10:h, May 16, 1906, on that day 
taken in writing by Vishnu Narayan Deo 
minor by vzhiwatdar of his estate Sadashiv- 
rao Raghunath, to him the promissory note 

(1) 80 Ind. Cas. 474; 26 Bom. L. R, 426; A, I, R, 


1924 Bom. 468, 
(2) 28 M, 205; 19M. La J. 249, 


is given in writing by Vishnu Moreshwar 
Potbhare.”” ; 


On that translation the important words, 


would seem to be “to him.” ‘If those words 
refer to the manager or guardian, then one 
can quite understand the Court holding 
that he was really the holder of the note, 
If on the other hand, they refer to the 
minor, then different considerations may 
well apply. But whether that particular 
promissory note was construed in the same 
way as wè ourselves might be disposed to 


-construe it, is immaterial. We are concern- 


ed with-the general principle, and we con- 
sider that Vishnu Narayan Deo v. Keshav 
Gajanar Patbhari (1) can only be consider- 
ed an authority in a case where a pro- 
missory note has been taken in the name of 
the guardian alone, and:where consequently 
the facts are similar to Lamanuja Ayyangar 
v. Sadagopa Ayyangar (2) which that deci- 
sion purports to follow. ` 

If, on the other hand, the promissory note 
is taken in the name of the minor alone, 
then we think it reasonably clear that the 
minor would have three years from attain- 
ing his majority in which to sue. That point 
was in effect decided in Yeknath lam- 
chandra v. Waman Brahmadev (3) a decision 
of Sir Charles Sargent and Mr. Justice 
Nanabai, which was not cited apparently 
in Vishnu Narayan Deo v. Keshav Gajanar 


Patbhari (1). There, through the instru- ` 


mentality of the guardian of a minor, a 
bond was obtained in the minors name 
alone. It was argued that the minor's 
‘brother could have sued on the bond and 
given a valid discharge, and consequently 
the suit was time-barred. But the Court 
held that the plaintiff's brother not being 
a party to the bond, s. 8 of the Limitation 
Act, 1877, did not apply, and that time did 
not begin ‘to run against the minor until 
the latter attained his majority. 

.So, too, in Mahtpatrav Chandrarav v. 
Nensuk Anandrav Shet Marvadi. (4) an 
atcount current was continued after the 
death of a lender for the benefit of the 
lender's son, and eventually a balance was 
struck by.tle mother and guardian of the 
infant. It was there held that, although 
the balance was struck by the guardian, 
the minor? would: have an extended time 
after attaining his majority in which to 


_ Bue. 


It must also be borne in mind that, under 
` (3) 10 B. 241: 5 Ind, Dee. (N. 8.) 548, 
4 4B,H. O, R. A, O. J, 199. 
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s. 26 of the Negotiable Instruments. Act, a 
minor may, inter alia, endorse and negotiate . 
promissory notes so as to bind all parties 
except himself. And in Subba Narayana 
Vathiyar v. Ramaswami Aiyar (5) it was 
held that it was not open to the defendant 
to plead that a payee or indorsee, who, on 
the face of the document, purported to be a 
principal, was, in fact, a mere benamidar. 

In our view, therefore, if the note had 
been -simpliciter to and for the benefit of 
the minor, the minor would not have been 
barred until three years after he attained 
his majority. 

What, then, is the true construction of 
the note we have to deal with here? It is 
Ex. 3, and is described as a debt instalment 
bond. The parties are thus mentioned: 
‘“(1) Pandharinath Manikshet Vaishya Sonar; 
(2) Bhanudas Manikshet Vaishya Sonar, 
both minors their guardian mother Saibai,” 
Then the husband's name is given. They 
are described as the persons who took the 
bond. Then the person giviag the bond is 
mentioned as Ajamkha, and his address is 
given. Then the body of the document 
shows that a particular buffalo had been 
bought for Rs. 60; that Rs. 10 had been 
paid, and a balance of Rs. 50 remained. 
Then follows a promise to pay the balance 
by certain instalments. 


In our opinion that document on its true 
construction is not a document given solely 
to the guardian within the meaning of 
Ramanuja Ayyangar v. Sadagopa Ayyangar 
(2), Itis a document given to the minors 
acting by their mother and guardian Saibai. 
Accordingly, in our view, it, has substantial- 
ly the same effect as if it was given to the 
minors alone, We cannot accept the con- 
trary argument that we must ignote the 
minors altogether and treat the document 
as if it was given to the guardian alone.’ 
One must remember thatin the ordinary 
course of events a minor does, for certain 
purposes, at any rate, contract by his 
guardian, and that, as pointed outin argu- 
ment, a common form of writing taken in. 
India where minors are concerned, is A Be 
minor, acting by his guardian X. 

Under these circumstances the view which ` 
we take is that this case falls within the 
principle of Yeknath Ramchandra v. Was 
man Brahmadev, (3) and got within the 


‘principle of Ramanuja Ayyangar v. Sada- 


gopa Ayyangar (2) and that, consequently, 
(5) 30 M, 88; 1 ML. T. 377; 16 BM, L, J, 508 (F, Bi 


t 
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in this particular case the minors had three 
years from attaining majority in which to 
bring their suit. That isthe result of s. 6 
of the Limitation Act. : 

To guard against any misconception, I 
am not here considering whether the 
younger minor will have an additional 
period of limitation from that of his elder 
brother. I assume that even in the case of 
the elder brother the suit was brought 
within three years from the elder brother 
attaining his majority. 

Accordingly, I would prefer not to answer 
the question submitted to us in the rather 
general form in which it is framed, but to 
answer that the suit on this particular bond 

‘may properly be brought within three years 
after the elder minor attained his majority; 
and that in general where any Court is of 
opinion, on the true construction of the 
document in question, that it is taken in 
the name of a minor or in the name ofa 
minor acting by his guardian, then a simi- 
larly extended period wouldapply. But, if, 
on the other hand, a Court is of opinion 
that the document is taken solely by the 
guardian, then that extended period would 
not be open for the benefit of the minor, 

As regards costs, O. XLVI, r. 4, provides 
that the costs, if any, consequent on a refer- 
enca for the decision of the High Court, 
shall be costs in the case. Mr. Chitale is 
instructed by the defendant, and Mr. Bhan- 
darkar, who lias given us the benefit of his 
arguments for the plaintiffs, is appointed 

` by the Registrar. Consequently, the plaint- 

“ffs, have not incurred any costs in respect 
of this reference. We, therefore, think the 

‘proper order under O, XLVI, r. 4, will be 

‘that the defendant’s costs of this reference 
are to be costs in the cause. f 

Z.K, Answered accordingly. 





LAHORE HIGH COURT. 
Civit MISCELLANEOUS Prtirion No. 551 
or 1926, 
December 18, 1926. 
Present —Mr. Justice Broadway and Mr. 
Justice Zafar Ali. 
az DELHI CLOTH anp GENERAL 
MILLS Coupany, Limirev, DELHI— 
PETITIONER 
A versus 
Trs COMMISSIONER or INCOME TAX, 
—DELHI AND ANOTHER—RESPONDENTS, 
‘dncome Taw Act (XI of 1022), 66 A as amended by 


i, 


| 


Act XXIV of 1926, object ian Tp Privy Council 
— Question of great private or public importance. 5 
The intention of the Legislature in adding s. 66A 
to the Income Tax Act is to enable an appeal to His 
Majesty in Council in cases in which the High Courd] 
can certify that the question of law involved is one 9 
great private or public importance. [p. 98, col. LJ 4 
The fact that a decision of a particular question | é 
law may affect not only the parties to the suit WA : 
also other persons similarly situated is not by it n 


a ground for granting leave to appeal te the'Pr 
Council. [p. 98, col. 2.] 8 


Petition, under ss, 109 and 110, Civil Pig 
cedure Code, for leaye to appeal to Ru 
Majesty’s Privy Council against the order of 


. this Court, passed in Civil Reference No. 2 


of 1925 by Mr, Justice LeRossignol and Mr. 
Justice Martineau, on the 6th J anuary, 
1926, holding that the learned Chief Com- 
missioner is correct in his views, that the 
item Rs. 1,00,000 was assessable to income 
tax as part of the income for the year 
ending December, 1922. 


Original case referred under s. 66 (2) of 
the Income Tax Act of 1922 by E. R. Abbot, 
Esquire, Chief Commissioner and Commis- 
sioner of Income Tax, Delhi, with his 
letter No. 7518 financial, dated the 23rd 
December, 1924, 


Mr. Mehr Chand Mahajan, for the Peti« 
tioner, 

The Government Advocate for the Ree 
spondents. 


ORDER.—This is an application fot 
leave to appeal to His Majesty in Council. 
It purports to be made under ss. 109 and 
110 of the Civil Procedure Code, but really 
is an application under s, 66 (2), sub-cl, 
(2) of Act XI of 1922 as amended by Act 
XXIV of 1926 which came into force on the 
Ist day of April, 1926. The facts are that 
a reference was made under s. 66 of the 
Income Tax Act of 1922 by the Chief Com- 
missioner of Delhi in connection with th 
assessment madeon the Delhi Cloth a 
General Mills Company, Limited, De 
The Company had set aside a sum 
Rs. 1,00,000 in the year 1918 as a provisi 
against bad and doubtful debts. In t 
year 1922 this sum of Rs, 1,00,000 wa 
brought’ into account and shown as profits. 
At the same time the Company contended 
that this amount was not assessable in the 


-year 1922 inasmuch as the said sum of 


Rs. 1,00,000 had accrued as profit in the 
year 1918, It was held by a Division Bench 
of this Court, Ly a judgment dated the tth 
January, 1926,* that the claim made by the 


. 
a 
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Company was erroneous and that the said 
sum of Rs. 1,00,000 had beenrightly included 
in the profits for the year 1922 and correct- 
ly assessed to income-tax. It is against 
_ this judgment of the Division Bench of 
this Court that the Company desires a cer- 
tificate for leave to appeal to His Majesty 
in Council. Now, at the date when this de- 
cision was pronounced, the order of this 
Court was final and not open to appeal to 
the Privy Council. Act XXLV of 1926 added 
to the Income Tax Act of 1922, s. 66 A, 
sub-cl. (2) of which is to the following 
effect : 

“ An appeal shall lieto His Majesty in 
Council from any judgment of the High 
Court delivered on a reference made under 
s. 66 in any case which the High Court certi- 
ties to be a fit one for appeal to His Majesty 
in Council.” 

This in termsis the same as s. 109 (c) of 
- the Civil Procedure Code. Inasmuch asa 
reference under s. 66 of the Income Tax Act 
. postulates the existence of a question of 
. law, it is perfectly clear that the intention 
of the Legislature inadding s. 66A to the 


Income Tax Act was to enable an appeal to | 


His. Majesty in Council in cases in which 
“the High Court could certify that the 
question of law involved was one of great 
© private or public importance, lt ha’ been 
lid down by their Lordships of the Judi- 
al Committee thatthe grant of a certifi- 
te under s. 109 (c), Civil Procedure Code, 
nota matter which is left eatirely in 
- _ íe diseretion of the Court but is a judicial 
process which could not be performed 
without special exercise of that discretion 
[vide Banarsi Prasad v. Kashi Krishna 
. Narain (1)). In Natiu Kesava Mudaliar 
-v.  Govindachariar (2), a case decid- 
ed by a Division Bench of the Madras 
High Court, it was pointed out that s. 
103 (c) of the Civil Procedure Code con- 
templates a class of cases in which there 
may be involved questions of public im- 
portance, or which may be important’ 
precedents governing numerous other cases, 
or in which, while the right in dispute is 
not expressly measurable in money, it is 
of great public or private importance. In 
` another case decided by a Full Bench of 
the Madsas High Court, namely, Kajeswara 


(1)'23 A, 227; 3 Bom. L. R. i54; 5 C. W. Ñ. 193: 
1M, L. J. 56; 28 L A. 11; 8 Sar, P. O. J. 447 (P. ©). 

(2) 76 Ind. Cas. 811; 18 b. W. 348; 45 M. L. J. 514; 
A, LR, 1924 Mad, 231; (1924) M, W; N. 3, 
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Sethupathi v. Tirumeelakantam (3), it was 
pointed out that where, in a case the point 
in issue appears to be one of general 
importance, but not of sufficient importance 
to the proposed respondent to warrant 
putting him to the expense of an appeal 
to the Privy Council, leave to appeal should 
be refused. Again, in Mritunjoy Praharaj 
v. Balmakund K anungoe (4)a Division Bench 
of the Patna High Court held that it was 
not enough to entitle a High Court to 
grant special leave to appeal to His Majesty 
in Council under s. 109 (c), Civil Procedure 
Code, that a decision upon the construc- 
tion ofa section of a Tenancy Act will 
affect incidentally the rights of those who 
have holdings or tenures subject to the 
Act. It may be thatin the present case 
the decision sought to be appealed against 
might affect the action or the position of 
other Companies who sought to evade the 
payment of income tax by adopting the 
method that was adopted by the present 
petitioner. We do not think, however, 
that the point of law which is involved in 
the present case is one of such universal 
or paramount importance as would warrant 
the grant of the certificate prayed for 
and we, therefore, dismiss this petition with 
costs. 

We would note that the application in 
this as well as in another case with which 
we are about to deal, was filed in avery 
incomplete condition. It was filed on the 
26th April, 1:26, but was not ultimately 
put into proper form till the 22nd July, 
1926. As, however, the learned Govern- . 
ment Advocate did not press the question 
of limitation we have refrained from ex- 
pressing any opinion on the point. 

R. L, f Petition dismissed, 

(3) 72 Ind. Cas. 250; 44 M. L.J. 217; 32 M. L. T, 
126; A. L R. 1923 Mad. 232; (1923) M. W. N. 415; 17 


L. W. 775. . 
(4) 61 Ind. Cas. 663; 6 P. L. J. 125; 2 P. L. T. 657. 
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BOMBAY HIGH COURT. 
First Civin APPEAL No. 381 or 1924, 
July 5, 1926. 
éPresent:—Justice Sir Lallubhai, Shah, KT., 
and Mr. Justice Fawcett. 
MANIBHAI GOVINDBHAI PATEL 
AND OTHERS— PLAINTIFFS—APPELLANTS 


versus ° ; 
Tas NADIAD CITY MUNICIPALITY—. 
AND ANOTHER—DsrFENDANTS-~RESPONDENTS. 
Bombay District Municipal Act (TII of 1901), es. 58, 
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178—Duty of Municipality to provide for public educa- 
tion—Governor-in-Council, power of, to frame rules— 
Order directing Commissioner to prescribe date within 
which duty must be performed—Order of Commission- 
er directing payment of money to officer appointed to 
carry out duty, legality of. 

It is not essential under sub-s. (3) of s. 178 of the 
Bombay District Municipal Act that an order direct- 
ing that a certain sum of money out of Municipal 
funds be paid to an officer who has been appointed to 
carry out the duties of the Municipality in a certain 
matter should be addressed to a Municipal servant. 
It isenough if the order is addressed to an officer 
who has custody of the Municipal funds on behalf of 
the Municipality. [p. 101, col. 1.] - 

Under s. 58 of the Bombay District Municipal Act 
power is conferred upon the Governor in Council to 
prescribe the extent of the independent authority of 
any Municipality in respect of public education and 
the necessary implication is that the observance of 
that prescription is an obligation on the Municipality 
under the Act, even though it may not have been ex- 
. pressly so laid down by the Act. [p. 101, col. 2.] 

Under s. 178 of the Act there is an obligation on a 
Municipality to observe the rules framed by the Gov- 
ernor-in-Council under s.58 of the Act for the pur- 
pose of prescribing the extent of the independent 
authority of the Municipality in* respect of public 
education. [ibid.] 

Where a Municipality has made a default in per- 
forming any duty imposed on it by or under the 
Bombay District- Municipal Act, the Governor in 
Council has power under s. 178 of the Act, to direct 
the Commissioner to fix a period for the performance 
of such duty and if the Municipality fails to perform 
the duty within that period, an order can be made 
by the Commissioner directing any officer who has 
custody of Municipal funds on behalf of the Munici- 
pality to place such funds as may be necessary at 
the disposal of such officer as may be appointed in 
order to perform the duty left unperformed by the 
Municipality. [p. 102, cols. 1 & 2.] i 

First appeal from the decision of the Joint 
Judge at Ahmedabad, in Civil Suit No. 6 of 
1923. 

Mr. G..N. Thakor (with him Mr. M.H. 
Mehta), forthe Appellants, ; 

Messrs. N. P. Desai and Kanga, Advocate 

General, with them S. S. Patkar, Govern- 


ment Pleader, for the Respondents. 


JUDGMENT. 

Shah, J.— This appeal arises out of a 
Suit filed bythe plaintiffs as rate-payers 
within the Municipal limits of the Nadiad 
City Municipality for a declaration that the 
order made by the officer of defendant 
No. z, dated December 17, 1921, for the 
maintenance of primary schools within the 
limits of the Nadiad Municipality out of 
the funds belonging to defendant No. 1, 
1. e. the Nadiad Municipality, was illegal, 
and for a true and proper account of the 
moneys withdrawn under this order, and 
for a refund to the Municipality of the 
moneys so withdrawn from the Municipal 
funds, 
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The defendants, the Nadiad City Munici- 
pality, and the Secretary of State for 
India in Council, filed a written statement 
in which various points were raised, in- 
cluding the point of limitation and the con- 
tention that the order complained of by 


. the plaintifis was not ultra vires. 


It is not necessary to referin detail to 
the various points which were raised in 
the lower Court. But the trial Judge has 
decided the suit on the first issue as to 
limitation. It has been found that the 
plaintiffs’ suit is barred by limitation. Issue 
No. 6 in. the lower Court, viz., “whether 
the order passed by the Commissioner, 
N. D., on December 17, 1921, is illegal and 
ultra vires?” was not decided. The re- 
sult was that the plaintiffs’ suit was dis- 
missed. 

The plaintiffs have appealed to this 
Court, and it is contended on behalf of 
the plaintiffs that the view taken by the 
lower Court on the question of limitation 
is not correct. Itis urged that the order 
complained of is ultra vires, as, under s, 178 
of the Bombay District Municipal Act III 
of 1901, there was no default on the part of 
the Municipality in performing any duty 
imposed by orunder this Act, It is further 
urged that the order directing the Sub- 
Treasury Officer at Nadiad to pay a certain 
sumis not within the powers of the Com- 
missioner, N. D., because the order, to be 
legal, must be directed to a:person who for 
the time being had custody of any moneys 
on behalf of the Municipality as required by 
sab-s. (3) of s. 178, while in the present case 
it was directed to an officer of Government, 
with whom there were Municipal funds, 
Further, itis urged that the suit was sub- 
‘stantially’ a suit for accounts of money 
improperly drawn by the officer appointed 
by the Commissioner, N. D., and applied 
towards expenses incurred in connection 
with schools which were started by Govern- 
ment within the Municipal area before the 
date of the order, : 

As regards this last argument, it may be 
stated at once that there is no suggestion 
in the plaint that any parf of the funda 
withdrawn from the Municipal funds under 
the order of the Commissioner, N. D., hag 
been applied towards the expenses of schools, 
which were started by Government before 
the disputed action was taken by the 
Commissioner. In the absence of any such 
allegation, the suit cannot be treated ag 
being a suit to recover the amount said ta 
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have been so misapplied. The suit, as 
I. have already stated, is directly for 
the purpose of testing the legality 
of the order made by the Commissioner, 
N. D., and for a proper account of the 
funds drawn by defendant No. 2 out 
of the funds belonging to defendant No. l 
under that order for the purpose of main- 
taining the Municipal primary schools. 

With regard to the question of limitation 
on behalf of respondent No. 2, it has been 
urged that the order in question is intra 
vires, and that the suit brought to have that 
order set aside more than a year after the 
date of the order is beyond time under 
Art. 140f the Indian Limitation Act, Sch. I. 
It isalso urged that, even if the order were 
ultra vires, still.the suit would be time- 
barred. 

Before dealing with these points, it will 
be convenient to refer to the orders in ques- 
tion. On December 7, 1921, the Government 
passed the following Resolution:— 

“Whereas the Government of Bombay 
are informed thatthe Municipality of Nadiad 
have, in contravention ofr. 3 ofthe rules 
made by Government under s. 58 of the 
Bombay District Municipal Act, 1901, resolv- 
ed in their Resolution No. 4, dated October 
8, 1920, that the Municipal Schools shall not 
be open to Inspection and examination by 
the Government Inspecting Staff, and have 
given effect to the said Resolution, and have 
thereby made default in performing the 
duty imposed on them under the said Act 
of maintaining primary schools subject to 
and in.-agcordance with the rules made 
under.the said section of the said Act. 


‘“And whereas the Government of Bombay 
after due inquiry, are satisfied that the said 
Municipality of Nadiad have been and con- 
tinued to be guilty of the said default. Now, 
therefore, in exercise of the powers conferred 
by.s. 178 of the said Act, the Government 
of Bombay are pleased to direct the Com- 
missioner, Northern Division, to fix a period 
for the performance of that duty.” 


In pursuance of this Resolution, on De- 
‘cember 8, 1921, the Commissioner proceeded 
to fix the period within which the duty was 
to.be performed. He fixed the period .end- 
ing at 5 r. M,.on December 17, 1921, within 
which that duty was to be performed by 
the Municipality. Tbe Municipality having 
failed to comply with that direction, on 
December 17, 1921, the Commissioner, N, 
D., made the following. order: L 
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“Tn thè Commissioner's order dated . De- 
cember 8, 1921,a period upto December 
17 was fixed within which the Municipality 
should perform the duty in respect of which 
they have been found guilty of'default by 
the Government of Bombay—the duty, 
namely, of maintaining primary schools 
subject to and in accordance with the rules 
under s. 58 ofthe Municipal Act. 

“It now appears from the Resolution of 
the Municipality that they have definitely 
refused to perform their duty ‘within the 
period fixed and have proceeded to commit 
further gross illegalities. 

“T therefore, in exercise of the powers 
conferred by s. 178 (2) of the District Muni- 
cipal Act hereby appoint the DeputyHduca- 
tional Inspector of the Kaira District to per- 


form the duty of managing, administering | 


and maintaining the Nadiad Oity Munici- 
pal primary schools, and further direct‘that 
the Nadiad City Municipality .shall forth- 
with pay to the Deputy Educational In- 
spector,.an advance of Rs. 9,000 for defray- 
ing the expenses of performing that. duty 
—such payment to be made by a deposit 
account to be opened in favour of the 
Deputy Educational Inspector in the Sub- 
Treasury at Nadiad.” 

It may be mentioned that, prior to the 
Government Resolution, the Municipality 
had resolved not to allow any inspection 
by the: Government Educational Inspector 
of the primary schools in their charge. 
Rule No. 3 of the rules made by the Gover- 


nor in Council under the proviso to 8.58 of © 


the District Municipal Act. is in these 
terms:— 

“Municipal schools shail, subject tothe 
proviso inr. 2, be provided for all castes 
and classes of the community, and shall 
be open to inspection and examination 
at all times by .the Government Inspecting 
Staff. The Municipality shallin each case. 
make suitable arrangements in communica- 
tion with the Deputy Educational Inspector 
for the annual examination required by ¿the 
Educational Department.” 

These rules purporting to be made in 
exercise of the powers conferred by s. 58 
of the Bombay District Municipal Act,.1901, 
are published in the Bombay. Government 
Gazette, 1921, Part I, pages 1258 to 1260... It 
was in virtue ofthe position taken up by 
the Municipality with reference tor, 3 that 
the Resolution of the Government above 
referred to was passed and the:subsequent 
orders referred to above were made, 
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. It may be mentioned that, under s. 54, 
el. (p) of the Bombay District Municipal 
Act, it is the duty of the-Municipality to es- 
tablish and maintain primary schools. 
Under s. 58, the management, control and 
administration of every public institution 
exclusively maintained out of Municipal 
property and funds would vest in the 
Municipality by which it is maintained, 
provided that the extent of the independ- 
ent authority of any Manicipality in res- 
pect of public education and their relations 
with the Government Educational Depart- 
ment shall from tims to time be prescribed 
by. the Governor in Council. 

As regards the question of limitation, it 
szems to me that the question whether 
the order of the Commissioner, N. D., is 


illegal and ultra vires has to be considered. 


Having regard to the decisions of this Court 
of which Dhanji Jairam Mali v. Secretary 
of State for India (1) is a type, the ques- 
tion, whether this order requires to be 
set aside or not, would depend upon the 
question whether it is intra vires and opera- 
tive or ultra vires, and, therefore, inopera- 
tive in law. The’ question, therefore, 
which I propose to deal with in the first 
instance is whether this order is intra vires 
or not., 

I may state at once that I donot think 
there is any substance in the point 
made by the learned Counsel for the appel- 
lants that this order was not directed to 
a person who had custody of the Municipal 
funds on behalf of the Municipality. It was, 
in fact, directed to the Sub-Treasury Offi- 
cer who had custody of the Municipal funds 
on behalf of the Municipality. It is not essen- 
tial under sub-s. (3) of s, 178 that the per- 
son to whom the direction is given must be a 
Municipal servant. Exhibit 23 in the case, 
which is the order directed to the Sub- 
Treasury Officer, appears to me to be free 
from any objection, provided the main order 
by the Commissioner, N. D., on December 
17, is shown tobe intra vires. 


This question in its turn depends upon 
the questionas to whather the Government 


-Resolutjon purporting to have been made 


in the exercise of the powers conferred by s. 
178 is within the scope of the powers con- 
ferred upon the Government by that section. 
Under s. 178, subs. (1), wien there i3 a 
default in performing a duty imposed on 
the Municipality by or under the Bombay 


(1) 61 Ind. Oas. 347; 49 B. 920; 23 Bom. L. R. 279. 


. Act. 
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District Municipal Act, the Governor in 
Council may exercise the powers conferred 
upon the Government under thatsub-section. 
Tt is not denied inthis case that there was 
a default on the part of the Municipality ip 
so far asthe Municipality refused to allow, 
inspection by the Government Inspecting 
Staff of their primary schools as required 
byr. 3 of therules made by Government 
under the proviso to s. 58, But it is argu- 
ed that the duty imposed by this rule on 
the Municipality is one which’is not im- 
posed upon them “by or under this Act.” It 
is urged on behalf of the appellants that 
simply because under the proviso tos. 58 
the Governor-in-Council has the power to 
prescribe from time to time the extent of 
the independent authority of any Munici- 
pality in respect of public education, and 
their relation with the Government Educa- 
tional Department, it does not follow that 
any departure on the part ofthe Munici- 
pality from that prescription is a breach of 
any duty imposed upon the Municipality by 
or under the Act. It is argued that the only 
duty in this respect imposed by the Act is 
one which is stated in s. 54, cl. (p), with 
reference to primary schools. Itistrue that 
the duty of ‘establishing and maintaining 
primary schools’ is directly laid by the Act 
on the Municipality. Itis true that in s. 58 
there areno express words stating that it 
shall be the duty of the Municipality, not 
to transgress the extent of the independent 
authority of the Municipality with regard 
to the management, control and adminis- 
tration of public education, prescribed by 
the Governor in Council under that proviso. 


But it seems to me a reasonable interpre- 
tation of the section that when the power is 
conferred upon the Governor in Council of 
prescribing the extent of the independent 
authority of any Municipality in respect of 
public education, the necessary implica- 
tion is that the observance of that preserip- 
tion is an obligation on the Municipality 
under the Act, even though it may ‘not 
have been expressly so laid down by the 
That being my view of s. 58, it follows 
that, under s. 178, there was an obligation 
onthe Municipality under the Act to ob- 
serve the rules framed by the Governor: in 
Council for the purpose of prescribing the 
extent of the independent authority of the 
Municipality in réspect of public education. 


Mr. Thakor has, however, relied upon the 
decision of this Court in Secretary of State 
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for India v. Manilal Harivallavdas Bhagat 
(2)insupport of hisargument that the breach 
of these rules does not involve default on 
the part of the Municipality in the per- 
fermance of any obligation under the Act 
within the meaning ofs. 178. It may be 
‘ stated that that was a decision with refer- 
ence tothe meaning of the word "misap- 
plication” in s,42 of the Bombay District 
Municipal Aet, and the question in that 
case was whether the moneys used by the 
Municipality, which declined to observe 
r. 3 of these rules, and had used these 
funds in maintaining primary schools, ac- 
cording to their view, independently of the 
Government control, were misapplied by 
the Municipal Councillors within the 
meaning of s, 42. It was held that there was 
no misapplication of the funds simply be- 
cause the Municipality had refused to ac- 
cept the control by way of inspection of 
their schools by the Inspecting Staff of 
the Government. This particularr. 3 has 
been referred to by the learned Chief Jus- 
tice'in his judgment at page 377* as merely 
‘prescribing the proper method whereby 
Government are enabled to satisfy them- 
selves that the Municipality are doing 
their duty. In other words, it is a rule 
of procedure and its infringement could 
in no way affect the character of the schools 
referred to in the plaint. 

The point that we have to consider here, 
however, is quite different. It is possible 
that if this decision in Secretary of State 
for India v. Manilal Harivallavdas Bhagat 
(2) had been before the Government at the 
time when the Government Resolution above 
referred to was passed, they may not have 
thought it fit, in the exercise of their discre- 
tion, to take the action which, in fact, they 
did under s. 178 and they may have passed 
over the default without taking any serious 
notice of it. But we have nothing to do 
for-the purpose of this point with the 
question whether, having regard to the 
nature of the default, the discretion was 
properly exercised by the authorities, 

The question that we have to consider is h 
whether it is Within the scope of s. 178 for: 
the Governor in Council to direct the Com- 
missioner to fix a period for the perform- 
ance of thil particular duty under s. 178; 
andI am of opinion that it is open to the 
Governor in Council to direct that to be 


(2) 88 Ind. Cas. 43; 27 Bom. L. R. 871; A. L R. 1995 
#Page of 27 Bom. L, R (E4 ~~~ 
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done, provided that the Municipality have 
made a default in performing any duty’ 
imposed on them by or under the Act. In 
this case it is not suggested that there is 
any other enactment by or under which 
this obligation is.laid upon the *Municipal- 
ity. But the obligation to observe r. 3 of 
the rules made by the Governor in Council 
prescribing the extent of the independent 
authority of the Municipality in respect of | 


public education is one which appears to 


me to be laid on the Municipality under 
the Act. Therefore, the order made by the 
Commissioner in pursuance of the Resolu-. 
tion which is complained of is within the 
powers of that officer conferred by sub- 
s. (2) ofs. 178. It follows, therefore, that - 
the order is legal and operative; and the 
plaintiffs’ suit must fail because the whole 
basis of their action is that this order js 
illegal. It also follows that the suit, which 
has been filed more than twelve months 
after the cause of action arose, making due- 
allowance for the period of notice ag con- 
templated by s. 80 of the Civil Procedure 
Code, is beyond time. f 


In this view of the case, it is not neceg- 
sary to deal with the further point which has 
been raised on behalf of respondent No. 2, 
that even if the order were ultra vires, 
the suit would be time-barred in viewof the 
decision of this Court inGanesh Shesho Desh- 
pande v. Secretary of State for India (3). I 
feel considerable difficulty in following this 
argument. Iftheorder is ultra vires, it ig 
void and has no operation in law. If any ac- 
tion is taken in pursuance of the order, itis 
such action that gives rise to the cause of 
action; and appropriate relief can be claim- 
ed with reference to such action. But there 
would be no order to be set aside. If the: 
decision in Ganesh Shesho Deshpande v. 
Secretary of Stale for India (3) is to ke 
read as the learned Advocate-General has 
asked us to read it, it would be difficult to 
reconcile it with the decisions of which’ 
Dhanji Jairam Mali v. Secretary of State 
for India (1) isa type, In this connection 
I desire to add a word with reference to 
the reasoning of the learned District,Judge. ` 
He says:— . 

“On a careful consideration of these 
authorities I am of opinion that if the order 
of the Commissioner was not*immediately 
acted upon, and was merely an administra. 
tive order, limitation would not run from 


(3) 57 Ind. Oas. 587; 44 B, 451; 22 Bom. L, R. 212, 
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that date. On the other hand, if the order 

was immediately acted upon, and the plaint- 

iff could not seek relief without having it set 

aside, limitation would run from the date 

A Hs order as per Art. 14 of the Limitation 
ct, ‘ 

Tam not eee that this is a correct 

. test to apply, ifit is meant to convey that 
an illegal order requires to be set aside. 
This reasoning of the learned District 
Judge may derive some support apparently 
from the observations in Ganesh Shesho 
Deshpande v. Secretary of State for India 
(3), But I have indicated the difficulty with 
reference to that case, if it is sought to be 
read as laying down that even though the 
order be illegal it requires to be set aside if 
it is acted upon..I do not propose to pursue 
this point any further, as I hold that the 
order in question is ultra vires. Thus the 
suit fails on the merits as also on the point 
of limitation. 

I would, therefore, dismiss the appeal 
with costs to respondent No. 2, Respondent 
No. 1 to bear his own costs. i 

Fawcett, J.—I agree that the suit 


fails both on its merits and on the point of . 


limitation, and that the appeal should be 
' dismissed, as proposed by. my learned 
brother. That there was a duty imposed 
on the Municipality by r. 3 of the Govern- 
ment rules under s. 58, and that there wag 
default in performing that duty, cannot be, 
and is not, controverted, for r. 3 is put in a 
direct imperative form, viz:— . 
' “Municipal schools shall, subject to the 
proviso in r. 2, be provided for all castes 
and classes of the community, and shall be 
open to inspection and examination at all 
times by the Government Inspecting Staff. 
The Municipality shall in each case make 
suitable arrangements, in communication 
with the Deputy Educational Inspector, for 
the annual examination required by the 
Educational Department.” 
sis not denied that the Municipality 
deliberately departed from that rule, so 
that really the whole question is whether 
this duty can be said io be one imposed on 
the Municipality “by or under” the Munici- 
pal Actewithin the meaning ofs 178, sub- 
s. (1). The learned Advocate- General's 
contention was that the duty under this 
rule was one “imposed by” the Ast within 
the meaning of s. 178; but L donot concur 
with that coatention. There are no pro- 
visions in the Act similar to this r, 3, 
saying that the Municipality shall keep 
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school open for Government inspection, nor 
is thera any provision which necessarily 
implies such a duty. The words of the 
proviso to s. 58 are wide and confer on the 
Government a general power to prescribe 


to what extent and in what manner Govern- | 


ment or its Educational Department can 
exercise authority over educational institu- 
tions of a Municipality. The rules pre- 
scribed by Government for this purpose 
might rely on other means than inspection 


' of Municipal schools for the exercise of that 


control. Accordingly, I think it cannot 
properly be said that the duty is one “im- 
posed by” the Act. 

In this view, the main question is whe- 
ther it is a duty “imposed under" the Act. 
I think it is obvious that the Legislature in 
using the expression “by or under this Act” 


“did not use the word “under” simply to 


repeat what would be expressed by the 
word “by.” The word “under” must have 
been intended to include some duties which 
would not be covered by the word; “duty 
imposed by the Act.” In its primary mean- 
ing the word “under” does, I think, cover 
the case of a duty imposed by some author- 
ity which is recognized by the Act, for 
instance, the common case of the Act 
giving power to Government or some per- 
gon or body to make rules for the purposes 
ofthe Act, In such acase there may be 
duties imposed by those rules, and certainly 
such duties can be said to be imposed 
“under the Act,” although they are not 
imposed “by the Act.” I reject the conten- 
tion of Mr. Thakor for the appellant that 
the words “by orunderthis Act” are limited 
to duties imposed hy some provision of the 
Act itself. That, I think, obviously cannot 
have been intended. For instance, proviso 
(a) to s. 51 of the Act provides that “nothing 
in this section or in s. 50 shallin any way 
affect any obligations accepted by or im- 
posed upon any Municipality by any de- 


- clarations of trust executed by or on behalf 


of such Municipality, or by any scheme 
settled under the Charitable indowments 
Act, 1890, for the administration of any 
trust.” That recognizes that the Munici- 
pality may accept a duty under some dle- 
claration of trust or by a scheme settled 
under the Charitable Endowments -\ct. 
Suppose, for instance, the Municipality 
accept an obligation to pay annually asum 
of Rs. 1.090 in support of some institution, 
say aHospital, and the Municipality make 


default in paying such sum, and suppose 
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the founder of that institution, or somebody 
interested in its maintenance, makes a 
complaint to the Government and asks 
them to exercise their power unders. 178 to 
enforce payment, is it to be said that in 
such a case the Government and the Com- 
missioner cannot act under s. 178, because 
this is a duty imposed not by any provision 
of the Act, but bya declaration of trust or 
by a scheme ? The answer is obviously in 
the negative, because the .duty is one “im- 
posed under” the Act by virtue of the 
authority conferred in proviso (a) to s. 51. 

Again takes. 550f the Act which says: 

“Every Municipality shall also, out of 
the Municipal property and fund, make 
payments at such rates as the Governor in 
Council from time to time by general or 
special orders prescribes, for the mainten- 
ance and treatment either in the Municipal 
District or at any asylum, hospital or house 
...(@) of lunatics...and (b) of lepers.” 

` Suppose that the Governor in Council 
prescribes such rates at Rs. 10 a month per 
„lunatic, or leper, and the Municipality deli- 
berately decline to payat that rate, can it be 
said that the duty of paying at the rate pre- 
scribed by the Governor in Council is not a 
duty imposed on the Municipality ‘under’ the 
Act? Tomy mind, it is clearly a duty so 
imposed, in view of s. 99, giving express 
authority to the Governor in Council to 
prescribe the rate. 

In s.58, which is the one with which we 
are now concerned, authority is given to 
the Governor in Council to make rules as 
regards the extent of the independent 
authority -of a Municipality in respect of 
public education and their relations with 
the Government Educational Department. 
That, I think, clearly implies that the 
Government have power to impose certain 
obligations or duties upon the Municipality 
for the- purpose of the exercise of the 
Government control, which is authorised 
by the section. The prescription of a duty 
to keep open Municipal schools for inspec- 
ticn is a fundamental method of exercising 
such control. In England itis a statutory 
obligation on the local education authority 
maintaining a public elementary school to 
keep it open, to Government inspection: 
see Elementary Education Act, 1870, 33 
& 34 Vic. e. 75, 9.7 (3). Rule 3, therefore, 
follows a well-established precedent. Sec- 
tion 58, to my mind, directly authorises a 
rule like r. 3; ‘and in such à case the duty 
imposed on: the Municipality is, in my 


BUTE SHAH V. GURANDITTA. 


(100 L. O. 1927) 


opinion, a duty imposed upon it under the 
Municipal Act. In support of this view, I 
may refer to the case of The Fulham (4). 
An Act used the words: “salvage due under 
this Act,” and the Court of Appeal in Eng- 
land held that those words covered “salvage 
recoverable in a Court recognized by the 
Act.” That is a very different thing to 
saying that the words should be construed 
as “salvage recoverable by virtue of an 


“express provision of Act.” 


Accordingly, I think that the order com- 
plained of was intra vires, and also that the 
suit is barred by’ limitation. The case ‘of 
Secretary of State for India v. Manilal 
Harivallavdas Bhagat (2) dealt with an en- 
tirely different point, as has been shown by '. 
my learned brother. 

ZK. Appeal dismissed, 


(4) (1899) P. 251; 68 L. J. P. 75; 47 W. R. 598; 81 
L, T. 19; 15 T. L. R. 404; 8€ Asp. M. O. 559, i 
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Civil Procedure Code (Act V of 1908), s. 60 (c)— 
Execution of decree—Attachment, exemption from— 
House of agriculturist—Burden of proof. 

Where it is claimed that a house is exempt from 
attachment in execution of a decree by virtue of the 
provisions of s. 60 (e) of the Civil Procedure Code, the 
burden of proof lies on the judgment-debtor to estab- 
lish that he is an agriculturist not merely in name but 
in the strict sense of the term and that the house is 
occupied by him as such agriculturist. [p. 105, col. 
1 


Petition for revision of an order of 
the Senior Subordinate Judge, Sialkot, 
dated the 25th May, 1926, reversing that of 
the Subordinate Judge, Fourth Class, 
Narowal, District Sialkot, dated the 15th 
February, 1926. 

Mr. J. N. Malhotra, for the Petitioner, . 

JUDGMENT. — The  decree-holder 
attached two houses belonging to his judg- 
ment-debtor in order to bring them to 
sale in execution of his ntoney-decree. - 
The judgment-debtor objected that they 
were not liable to attachment and sale as 
he was an agriculturist. The executing 
Court held that the judgment-debtor was 


` [100 1. O. 1927) 


only an agriculturist in name as he had 
mortgaged the whole of his holding and 
had no cattle. It considered: that one 


house was sufficient for the judgment-, 


debtor and released the house, marked ‘X’ 
on the plan, from attachment. It order- 
ed the second house to be sold. The 
judgment-debtor appealed to the Senior 
Subordinate Judge. He accepted the 
appeal as regards the house ordered to be 
sold by the executing Court on the ground 
that it wag the residential house of the 
judgment-debtor who was an agriculturist. 
The lower Appellate Court, however, has 
accepted the finding that he was only an 
agriculturist in name as his land was 
all under mortgage and he had no cattle. 
Against this decision revision petition has 
been presented in this Court. 

It was held in Jamna Prasad Raut v. 
Raghunath Prasad (1) that it lay on the 
judgment-debtor to prove that the house 
was strictly of the nature contemplated 
by the provisions of s. 60 (c) of the Civil 
Procedure Code, îi. e., the burden of proof 
lay on the judgment-debtor to establish 
that he was an agriculturist not in name 
but in the strict sense of the term and 
occupied the house as such agriculturist. 
A similar view seems to have been taken 
by the Punjab Chief Court in Attar Singh 
v.. Bhagwan Das (2). See also Pandurang 
Balaji v. Krishnaji Govind (3). Following 
these authorities I hold that it was for 
the judgment-debtor to establish that he 
was an agriculturist in fact and not in 
name before he could claim exemption. 
1, therefore, accept this revision petition 
and setting aside the order of the Appel- 
late Court restore that of the executing 
Court. The respondent has not appeared 


.and, therefore, I order the parties to bear 


their own costs here and before the Appel- 
late Court. 


Z. K. ; Order set aside. 

(1) 19 Ind. Cas. 125; 35 A. 307; 11 A. L. J. 437. 

(2) 2 Ind. Cas. 983; 65 P; R. 1909; 104 P.W. R. 
1909; 141 P. L. R. 1909. 

(3) 28 B. 125; 5 Bom. L. R, 799 
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PRIVY COUNCIL. 
APPEAL FROM THE MADRAS Hren Court. 
December 13, 1926. 
Present :—Lord Sinha, Lord Blanesburgh, e 
Lord Salvesen and Sir John Wallis. 
T. V. KALYANASUNDARAM PILLAI— 
APPELLANT : 

: VETSUS 

KARUPPA MOOPPANAR AND OTHERS— 

RESPONDENTS. 

Transfer of Property Act (IV of 1882). ss. 122, 128 
-—Registration Act(XVI of 1908), s. 47—Hindu Law 
—Gift, deed of, execution of--Adoption—Registration 
of deed after adoption, effect of. 

Where a donor ofimmoveable property has handed 
over to the donee an instrument of gift duly ex- 
ecuted and attested and the gift has been accepted by 
the donee, the donor has no power to revoke the gift 
prior > the registration of the instrument. [p. 107, 
col. 2. 

While registration is a necessary solemnity in order 
to the enforcement of a gift of immoveable property, it 
does not suspend the gift until registration actually 
takes place. When the instrument of gift has been 
handed over by the donor to the donee and accepted 
by him, the former has done everything in his power 
to complete the donation and to make it effective 
Registration does not depend upon his consent, bur 
js the act of an officer, who, if the deed is executed hy 
or on behalf of the donor and is attested by at least 
two witnesses, must register it if it is presented by a 
person having the necessary interest within the pre- 
scribed period. Neither death, nor express revocation 
by the donor, isa ground for refusing registration, if 
the other conditions are complied’ with. [ibid.] 

The adoption ofa son by a Hindu made after the 
execution and delivery of a deed of gift of immove- 
able property, but before registration thereof, does 
a in the deed void as against the adopted son 
tbid,]4 

Consolidated Appeals from the judgment 
and decrees of the Madras High Court (Sir 
Walter Schwabe, Kr., Chief Justice, Mr. 
Justice Coutts Trotter and Mr. Justice 
Kumaraswami Sastri), dated the 13th No- 
vember, 1922, in Appeals Nos, land 2 of 
1921 and reported as 73 Ind. Cas. 206. 

Messrs. L. DeGruyther.and B. Dube, for 
the Appellant. 

Messrs. G. R. Lowndes and K. V. L. 
Narasimham, for the Respondente, 

JUDGMENT. 

Lord Salvesen.—These are two con- 
solidated appeals from a judgment and 
two decrees dated 13th November, 1922, 
of the High Court of Judicature at Madras. 
It is unnecessary to re-state the prior pro- 
cedure or judgments which déalt with a 
number of contentions inlaw, and ques- 
tions of fact now either finally . disposed 
of or no longer insisted upon. Itis suffici- 
ent to say that when leave to appeal was 
granted by the order of the High Court 


of 19th April, 1923, it wason the specific 
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ground that it raised the substantial ques- 
tion of law, namely, “whether an adoption 
of ason by a Hindu made after the exe- 
cution and delivery of a deed of gift, but 
before registration thereof, renders a deed 
*void as against the adopted son.” This 
is the only ground of appeal which is set 
forth in the appeliant’s case, and the re- 
spondents ia their case, para. 2, take up the 
same position. Although, therefore, other 
grounds were indicated in the argument 
addressed to the Board which might have 
been equally fatal to the appeal, their 
Lordships think it right, in all the circum- 
stances, to deal only with that which was 
the ground of judgment of the High Court, 
and in respect of which leave to appeal 
was given. 

The relevant facts, which are no longer 
disputed, lie within a short compass. On 
the 9th September, 1891, a certain Vaithi- 
lingam Pillai executed a trust deed by 
which he appointed trustees to administer 
a trust for charity in the wide sense, in- 
cluding the maintenance of religious ser- 
vices at certain temples. In order to pro- 
vide the necessary funds for the mainte- 
nance of these services, and for discharging 
the other duties imposed upon the trustees, 
he set apart certain immoveable properties 
belonging to him, the income of which 
was to be devoted to the purposes of the 
trust. At the date of the deed, Vaithi- 
lingam had no son. The deed, however, 
was executed on the footing that it was 
his immediate intention to adopt a son 
for the perpetuation of his lineage, as 
although he had two wives, one of whom 
was living with him atthe time, he was 
still childless and despaired of having 
issue. There isno question now that this 
constituted a gift of immoveable property 
within the meaning ofs. 123 ofthe Trans- 
fer of Property Act, 1882, nor is there 
any question that the trust deed, on the 
day of its execution, was duly delivered 
to the trustees named therein. 

On 10th September, 1891, Vaithilingam, 
by a deed executed .on that day, adopted 
the appellant, then five years old, as his 
son. On llth September, he executed a 
deed of guardianship to the newly adopted 
son, and on the 12th, a partition deed 
between himself and the guardian ofthat 


` son, the effect of which need not, for the 


purrose of this judgment, be further re- 
ferred to. ‘On 15th September, three days 
later, thedeed of gift was registered. On 
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this it was contended for the appellant 
that the deed of gift was not complete 
until registration, and that, as the grantor 
had before registration adopted the ap- 
pellant as his son, the latter's rights in 
the family property had intervened so as 
to revoke or invalidate the gift. The 
leading. statutory provisions on which the 
solution of the question depends are ss. 122 
and 123 of the Transfer of Property Act, 
1882, and ss. 47 and 49 of the Indian Re- 
gistration Act III of 1877. Section 122 of 
the Transfer of Property Act is as fol- 
lows:— < 

“Git is the transfer of certain existing 
moveable or immoveable property made 
voluntarily and without consideration, by 
one person, called the donor, to another 
called the donee, and accepted by or on 
behalf of the donee. Such acceptance 
must be made during the lifetime of the 
donor and while he is still capable of 
giving. If the donee dies before acceptance 
the gift is void.” 

Section 123 is in these terms:— 

“For the purpose of making a gift of 
immoveable property, the transfer must 
be effected by a registered instrument 
signed by or on behalf of the donor, and 
attested by at least two witnesses.” 

The controversy in the numerous cases 
in the Courts of India which’ have dealt 
with this point has always centred round 
the words in this section:— 

“The transfer must be effected by a re- 
gistered instrument,” and it has been 
forcibly argued that, until registration, 
there is no complete gift, and that if 
the donor dies or revokes or becomes 
incapable of making the gift before regis- 
tration, it cannot take effect. On the other 
hand, attention must be directed tos. 47 
of the Indian Registration Act of 1877, 
which is in these terms :— 

“A registered document shall operate 
from the time from which it would have 
commenced to operate if no registration 
thereof had been required or made, and not 
from the time of its registration.” 

The learned Chief Justice in the Court 
eri after referring to the above sections, 
said :— $ 

“The effect of those sections, in my judg- 
ment, is that, ifa title is complete except 
for registration, no subsequent alienation 
or dealing with the property by the vendor 
or donor, as the case may be, can defeat the 
title which, on registration, becomes an 
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absolute title dating from the date of the 
execution of the document.” 

The other two Judges concurred in this 
view, making special reference to the case 
of Venkati Rama Reddi v. Pillai Rama 
Reddi (1) which, being a decision of the 
Full Bench, was binding upon them. In 
that case the donor died on the day following 
the execution of the deed of gift, and the 
deed was ‘not presented for registration 
until a period of six months had elapsed 
from the date of his death; facts which, 
as it appears to their Lordships, were 


certainly not less cogent in favour of incom- ` 


pleteness than are those in the present 
case; and there the District Judge held 
that the gift deed, not having been regis- 
tered by the donor during her lifetime, 
was void, and that the post-mortem regis- 
tration was of no effect. This judgment was, 
however, reversed on appeal by the unani- 
mous decision of the Full Bench. There 
was no express finding of fact, so far as 
appears from the report, that the deed of 
gift had been delivered to and accepted by 
the donee prior to the death of the donor, 
although, perhaps, this may be implied 
from the circumstances. In the present 
ease, fortunately, there is no room for doubt 
on this point, because the learned Judges 
of the High Court remitted this question of 
fact to the Subordinate Judge and he 
reported that the deed had been delivered 
over, on the day of its execution, to one of 
the trustees appointed under it on behalf 
of himself and the other trustee. The 
decision of the Full Bench in 40 Madras is 
thus summarized in the head-note :— 

: “There is nothing in s. 123 of the Transfer 
of Property Act which requires the donor 
to have the deed registered. All that is 
required is that he should have executed 
the deed. Once such an instrument is duly 
executed, the Registration Act allows it to 
be registered even though the donor may 
not agree to its registration, and upon 
registration the gift takes effect from the 
date of execution.” . 
“ Their Lordships think that this statement 
of the law needs qualification by reference 
tos. 122 df the Transfer of Property Act, 
and is only correct upon the footing that 
the gift had been accepted by or on behalf 
of the donee daring ths lifetime of the 
donor. A deed of gift executed in accord- 


(1) 38 Ind. Oas. 707; 40 M. 204; 31 M. L. J. 690; 4 L. 
W, 465; 20 M, L. T. 490; (1917) M. W. N, 112, 
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ance with the terms of s. 123 of immoveable 
property but never communicated to the 
intended donee, and remaining in the 
possession of" the grantor, undelivered, 
would, in their Lordships’ opinion, not’ 
come within the ruling of the Full Bench 
in the case in question. . 

The only other case to which it is neces- 
sary to refer isa Full Bench decision cf the 
High Court of Bombay in 1924, naniely, 
Atmaran Sakharam Kalkye w% Vaman 
Janardan Kashelikar (2). The circum- 
stances in that case were very much the same 
asin the present, and the decision is thus 
correctly expressed in the head-note :— 

“Where the donor of immoveable property 
has handed over to the donee an instrument 
of gift duly executed and attested, and the 
gift has been accepted by the donee, the 
donor has no power to revoke the gift prior 
to the registration of the instrument,” 


This case was very fully argued and the 
argument on behalf of the appellant in 
the present appeal could not be better 
stated than it wasin the dissenting judg- 
ments of Shah, Acting O. J., and Mulla, 
J.; and these arguments were all brought 
very forcibly under their Lordships’ notices 
and supplemented by the learned Coursel 
for the appellant. Their Lordships, how- 
ever, canuot accept them. They are unable 
to see how the provision of s. 123 of the 
Transfer of Property Act can be reconciled 
with s. 47 ofthe Registration Act, except 
upon the view that, while registration is a 
necessary solemnity in order to the enforce- 
ment of a gift of immoveable property, it 
does not suspend the gift until registra- 
tion actually takes place. When the in- 
strument of gift has been handed by the 
donor tothe donee and accepted by him 
the former has done everything in his 
power to complete the donation and to 
make it effective. Registration does not 
depend upon his consent, but is the act 
of an officer appointed by law for the 
purpose, who, if the deed is executed by 
or on behalf of the donor and is attested 
by at least two witnesses, must register 
ivif it is presented by a person having 
the necessary interest within the prescrib- 
ed period. Neither death, nor tife express 
revocation by the donor, is a ground for 
refusing registration, if the other condi- 
tions are complied with. Their Lordships 


(2) 87 Ind. Cas. 490; 49 B. 388: 27 Bom, „L. R 290: 
A.I. B.1925 Bom, 210 (F, B.). ; 
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accordingly find themselves in complete 
agreement with the judgment of the Full 
Bench of the Bombay High Court in the 
case cited. As this decision, and the 
Bimilar decision of the Full Bench of the 


“ Madras Court, had settled the law for these 


Presidencies, it is unnecessary to refer to 
the various conflicting decisions of inferior 
tribunals which were overruled. Their 
Lordships apprehend that the Judges of: 
the High Court of Madras, in allowing 
leave to the appellant in the present case 
to proceed with his appeal, desire to elicit 
an authoritative opinion as to the sound- 
ness of the two latest decisions in the 
Madras Courts, and their Lordships think 
it desirable that a point which has occasion- 
ed so much controversy in the past should 
be settled by a decision, which will apply 
to the whole of India. 

Their Lordships wili accordingly humbly 
advise His Majesty that the judgment and 
decree of the High Court should be affirm- 
ed, and that this appeal should be dismiss- 
ed. The appellant must pay the costs. 

Z. K. Appeal dismissed. 

Solicitor for the Appellant:—Mr. H. 5S. 
L. Polak. 

. Solicitors for the Respondents:—Messrs. 
Douglas Grant and Dold 


LAHORE HIGH COURT. 
Seconp Civin APPEAL No. 2223 or 1926. 
January 6, 1927. 
Present:—Mr. Justice Addison. 
PALO AND aANOTHER—PLAINTIFFS— 
APPELLANTS 
versus 
BAWA alias INDAR SINGH AND oTHERS— 
D5FENDANTS—RESPONDENTS. 

Custom—Ancestral property—Land held by brothers 
jointly at the time of earliest Settlement—Presump- 
“here it is found thata certain piece of land was 
held at the time of the first Settlement jointly by 
persons who were real brothers, the presumption, in 
the absence of any indication that the land was the self- 
acquired property of the brothers, is that it was held 
py their father. 

Second appeal from the decree of the 
District Judge, Gurdaspur, dated the 7th 
May, 1926, affirming that of the Subordinate 
Judge, Second Class, Gurdaspur, dated the 
6th March, 1925. 

Mr. Shamair Chand, for the Appellants. 

Mr. S R. Laul, for the Respondents. 

3JJDGMENT.—The plaintiffs who are 
the minor‘sonsof one Tara (see the pedigree- 
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“that the appeal must succeed. 
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table attached to the judgment of the 


District Judge) sued for the usual declara- 
tion that the sale effected in 1920 by their 
father Tara and his cousins Indar Singh 
and Wadhawa, should not affect. their re- 
versionary rights. Both the Courts below 
have concurred in dismissing the suit on 
the ground that the land has not been 
proved to be ancestral. Against this de- 
cision the plaintifis have presented this 
second appeal. 

As regards the area of 12 kanals 3 marlas 
which the District Judge has pointed out 
can be traced back to 1852, it seems to me 
In that 
year this land was held by Khazana and 
Jodha and a deceased brother of theirs. The 
presumption, therefore, is, in the absence 
of any indication that the property was 
self-acquired, that it was held by Labha 
their father. That being the case, this 
area of 12 kanals 3 marlas or rather 12 
kanals 6 marlas as shown in the Settlement 
of 1852, must be held to be ancestral. The 
authorities-are Jiwan Singh v. Har Kaur 
| 2} and Maryam. Bibi v. Ghulam Mahomed 


“As regards the area of 30 kanals- 13. 


marlas which was only traced baek to 
1910-11, the: appeal must-be dismissed, for 
though it has been shown that in that 
year this area washeld by Alu and Tara, 
sons of Khazana, and Dittu and Wadhawa, 


sons of Jodha, there is a clear indication ` 


that in 1882, it-was acquired by these four 
persons by pre-emption. That being the 
case, it follows that this area is not an- 
cestral. 

Owing to the fact that some of the 
records have been eaten by whiteants and 
for other reasons the remaining area of 
about 16 kanals has not been traced at 
all. It follows that it was properly held 
not to be ancestral. 

In the result I accept the appeal to the 
extent of holding that the area of 12 kanals 
6 marlas shown in 1852 Settlement ig 
ancestral. I, therefore, set aside the order 
of the District Judge and remand the 
appeal to him for further orders in view 
of my finding that 12 kanals 6 nftarlas are 
ancestral. Parties will bear their own costs 
here. | 

Z.K, Appeal acce 

(1) 22 Ind. Cas, 415; 41 P. R. 1914. 51 PL ier 914; 
a 13 Tad. Cae, 881 5L. L. J. 446; A. I 

` S, F Te eo, 3 od x 
Lab 1. Ne ae ka 
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‘BOMBAY HIGH COURT. 
O1vit Revision APPLICATION No. 8 oF 1926. 
July 2, 1926. 
Present:—Mr. Justice Fawcett 
and Mr. Justice Madgavkar. 
AMBADAS HARIRAO KARANTE 
—PLaINTIFF—APPLIOANT 


Versus 
VISHNU GOVIND BARAMANIKAR 
AND OTHERS— Daren DANTS—OPPONENTS. 

Jurisdiction—Decree passed in excess of pecuniary 
jurisdiction of Court—Mala fide undervaluation, 
absence of—Decree, whether nullity—Execution Court, 
duty of. ` 

Wherein a suit which is properly instituted in a 
particular Court on its valuation, a decree is passed 
which is in excess of the pecuniary jurisdiction of the 
Court, then in the absence of any intentional mala 
fide undervaluation by the plaintiff, the decree can- 
not be treated as a nullity and the execution Court 
cannot refuse to execute it. [p. 110, col. 1.] 


Givil Revision application against the 
order passed by the Joint Subordinate 
J TE of Sholapur in Darkhast No. 1768 of 
1924. 

Mr. G.S. Rao, D. B., for the Applicant. 

Mr. G. S. Mulgaonkar, for the Oppo- 
nents. < i 


JUDGMENT. : 

Madgavkar, J.—This is an applica- 
‘tion under s. 115. of the Code of Civil 
Procedure by the decree-holder-applicant 
against the order of ‘the Joint Second 
Class Subordinate Judge of Sholapur, dis- 
missing the darkhast on the ground that 
the decree sought to be executed was pass- 
ed by a Court beyond jurisdiction; and 
was, therefore, a nullity. The proceedings 
in the original suit are not before us. But it 
is admitted that the suit was properly in- 
stituted in the Court of the Second Class 
Subordinate Judge without objection or 
challenge by the opponents-defendants 
` judgment-debtors. The parties tendered 
terms of compromise, and a decree was 
passed accordingly under O. XXIII, r.: 3, 
for an amount of Rs. 5,700. How this 
-excess valuation of Rs, 700: arose, there is 
nothing before us to show.. The Subordi- 
nate Judge in execution held, on the 
authorities as he understood them, that this 
very fact sufficed to render the decree a 
- nullity “for want of jurisdiction. 


This view is sought to be supported for 
the opponents in this Court on the author- 
ity of cases guch as Rajlakshmi Dasee v. 

-Katyayani Dasee (1) and Hirjibhai v. Jam- 


. {1) 12 Ind, Cas, 464; 38 C. 639. 
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shedji (2). Diwan Bahadur Rao for the 
applicant relies, on the other hand, on the 
principles of decisions such as Lakshman 
Bhatkar v. Babaji Bhatkar (3) and Shamrav 
Pandoji v. Niloji Ramaji (4). 

On the materials such as they are, it is 
clear that the plaintiff's valuation was not 
challenged in the first instance by the de- 
fendants or questioned by the Court. ‘Nor 
in thetwo previous darkhasts did the judg- 
ment-debtors raise the present question of 
jurisdiction. We are unable to,agree with 
the learned Subordinate Judge that the 
mere fact that the decree was for an amount 
of Rs. 5,700 and was passed by the Second 
Class Subordinate Judge was ipso fucto 
proof that it was beyond jurisdiction and 
a nullity. For instance, if a suit has com- 
menced within the jurisdiction and by the 
addition of mesne profits after the date of 
institution the amount is increased to an 
amount beyoud the jurisdiction, a decree 
for the full amount is, nevertheless, per- 
fectly valid and with jurisdiction. The 
jurisdiction in the first instance is deter- 
mined under the Bombay Civil Courts Act 
by the valuation in the plaint and not by 
the result of the decree, whatever it might 
turn out to be. It is true that deliberate 
and mala fide undervaluation or overvalua- 
tion might cause the decree to be a nullity, 
as in the case above, Rajlakshmi Dasee w, 
Katyayani Dasee (1). In regard to the 
observations of Beaman, J.,in Hirjibhai v, 
Jamshedji (2) the facts of that case were 
shortly, that the plaintiff sued for accounts 
and not knowing the exact amount of his 
claim, valued it at Rs, 101 and instituted 
the suit in the Court of the Second Class 
Subordinate Judge. After adverse decisions 
up to the High Court, he contended, for 
the first time, that the subject-matter was 
over Rs. 10,000 and entitled him to leave 
to appeal to the Privy Council. The Court 
held that, having deliberately instituted 
the suit in the Court of the Second Chass 
Subordinate Judge, he must be taken to 
have conceded the subject-matter to bea 


‘maximum of Rs. 5,000 and that he would 


not now be allowed to turn round and say 
that it was over Rs. 10,000. The propositicn 
enunciated by;Beaman,J., isthat the subject- 
matter of the suit cannot exceed in value 
the pecuniary limit of the jufisdiction of 
a Court in which the suit was instituted, 

(2) 21 Ind. Cas. 783; 15 Bom. L. R. 1021, 

(3) 8 B. 31; 4 Ind. Dec. (x. s.) 395. 

(4) 10 B. 200; 5 Ind, Dec, (x. s.) 519, 
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e 
That proposition, as we understand it, is 
perfectly consistent with the proposition 
of law enunciated in the two previous cases, 
Lakshman Bhatkar v. Babaji Bhatkar (8) 
which was followed by Sargent, O, J „in 
Shamrav Pandoji v. Niloji Ramaji (4). In 
the latter case Sargent, O. J., observed 
(page 202*):— 

“Lhe subject-matter of the suit, which 
was the sum due on the mortgage sought 
to be redeemed, was within the jurisdiction 
of the Second Class Subordinate Judge; 
and his jurisdiction would continue, what- 
ever might be the result of the suit, in all 
such matters inthe suit as, by the Code 
of Civil Procedure, are brought within his 
cognizance, amongst which are matters in 


- execution in that suit.” 


We are unable to agree with the argu- 


‘ment for the opponents that, if from what- 


ever cause the value of the subject-matter 
increased subsequent to the date of insti- 
tution, jurisdiction, ipso facto, ceases, and 
the only proper procedure is to apply to the 
District Judge for transfer to a different 


‘Oourt which has jurisdiction, having re- 


“gard tothe altered subject-matter of the 


suit. Reference may also be made in the 
facts of this particular case to the provi- 


-sions of O. XXIII, r. 3, although they are 


doubtless subject to s. 6 of the Code of 
Civil Procedure. 

On the record as it stands, we are of 
Opinion that the mere fact of the compro- 
mise decree being for Rs. 5,700 does not, 


in the absence of any intentional mala fide 


undervaluation by the plaintiff, cause the 
decree to be a nullity. The learned Sub- 
ordinate Judge is, therefore, in our opinion, 
wrong within the meaning of s. 115, Civil 


' Procedure Code, in questioning in execu- 
. tion the validity of the decree sought to 
“be executedand in not exercising the juris- 


diction, which, in our opinion, he possessed, 
and ought to have exercised. Against such 


- an order not dealing with the merits in 


execution, no appeal would lie: Shamrayv 
Pandojt v. Niloji Ramaji (4). 

We, therefore, allow the application, set 
aside the orderof the Subordinate Judge, 


and direct that the Subordinate Court . 


should take it back on the file and proceed 
with the execution on the merits. 
Costs of the application on the opponents. 


. Costs in the Subordinate Judge’s Court to 


be costs in the darkhast. 
Fawcett, J.—l would only add thatI 
“*Page of 10. B.—[Ea,] 
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have grave doubt whether in any case the 
point in question should not be held to 
be res judicata on the principle of Explana- 
tion LV to s. 11, Civil Procedure Code, which 
can apply even in an execution matter: 


cf. Gadigappa Chambasappa v. Shidappa ` 


Gurushidappa (5). However, this point 
has not been argued, so I merely men- 
tion it. ; 
Z. K. ` Application allowed. 
(5) 83 Ind. Cas. 155;.48 B. 638; 26 Bom. L. R. 817; 
A. I. R. 1924 Bom. 495. 


LAHORE HIGH COURT. 
MiSCELLAN EO0US TURST CIVIL APPRAL - 
No. 1704 oF 1926, 
January 6, 1927. 
Present:—Mr. Justice Addison. 
Musammat PIAR BAI—APPLIOANT 
OBJEOTOX—APPELLANT 


VETSUS y A 

Firm TULSI DAS-TARLOOHAN MAL 

AND OTHERS— UREDITORS AND KALA 
RAM, INSOLVENT AND ANOTHER— 
RESPONDENTS. 

Hindu Law—Joint family—W wl, validity of— 
Insolvency of father—Power to sell son's share in 
family property, whether vests in Official Receiver, 

Wherea Hindu father and his son form a joint 
Hindu family and continue to be joint until the death 
of the father, any Will made by the father is inopera- 
tiveand invalid so far as the joint property is con- 
cerned and the son takes hig father’s estate by survi- 
vorship. [p. 111, col. 1] 

Thg power of a Hindu father to sell his son's share 
in the joint family property for paying off his just and 
proper debts vests, on the insolvency of the father, in 
the Official Receiver. [ibid.: 3 


Miscellaneous First Appeal from an order 
of the District Judge, Jhang. at Sargodha, 
dated the 17th April, 1926. 

Bakhshi Sohan Lal, R. B., for Dr, Nand 
Lal, for the Appellant. 

Mr. J. N. Aggarwal, for the Respondents, 

JSUDGMENT.—Kala Ram was ad- 
judicated an insolvent on the 9th Decem- 
ber, 1924. Ten days later on the 19th 
December, 1924, his father Devi Das made 
a Will of all his properties in favour of his 
own wife, Musammat Piar Bai, and in 
case of her death in favour of 
vent’s minor son, Lajpat Rai.. El&ven days 
later the testator Devi Das died and the 
Receiver in the insolvency took Possession 
of his estate on the ground that it came 
to the insolvent by survivorship. Devi 
Das’s widow, Musammat Piar Bai, asked for 
its release on the basis, of the Will, “The 


the ingol- . 


[100:1; 6. 1927) . 
creditors denied the Will, asserted that it 
was executed to defraud them and further 
pleaded that the father and son continued 
to be a joint Hindu family until the in- 
solvent’s father died. The Insolvency Court 
has held that the Will was made, but that 
_ the father and his insolvent son continued 
joint and that thus the Will was invalid as 
the insolvent succeeded to his father by 
survivorship. The Insolvency ‘Court fur- 
ther held that the fact that the insolvent 
consented to the Will did not matter as at 
that time he was an insolvent whose estate 
had vested in the Receiver. The Insol- 
vency Court refused to decide the question 
of the wife’s right of maintenance and 
residence as that would have been going 
beyond the objection. Against this decision 
this appeal has been admitted. 

Is was first contended that the Insolv- 
-ency Court was wrong in holding that there 
was a joint Hindu family, but the learned 
Counsel who appeared for the appellant 
was unable to show how the decision arriv- 
ed at was wrong. On the evidence it is 
clear that the deceased father and his 


insolvent son were members of a joint. 


Hindu family and continued as such until 
the death of Devi Das. That being the 
case, the Will wasinvalid and the insolvent 
took his father’s estate by survivorship. 

lt was next argued that the insolvent's 
son's half share did not vest in the Receiver 
and should not be allowed to besold. There 
is ample authority against this contention, 
the latest of which is the Madras Full Bench 


decision, Balavenkataseetharama Chettiar - 


y. Official Receiver, Tanjore (1). There are 
also two decisions of this Court, namely, 
Khem Chand v. Narain Das (2) and Sat 
Narain v. Sri Kishan Das (3). I hold that 
the insolvent’s power to sell his son’s share 
for paying his just and proper debts vests 
in the Official Receiver. - 

The third point argued was that the 
widow was entitled to residence and main- 
tenance. The question has not, 80 far, been 
decided by the Insolvency Court and does 
not arise in this appeal. 

Wor the reasons given 

“with costs. | 
“Z.K. © Appeal dismissed. 
(1) 97 Ind. Gas. 825; 49 M. 849; 51 M. L. J. 269; 24 

L. W. 349; (1926) M. W.N. 743; A. I R. 1926 Mad. 


F. B.). ; 
wi 89 ia. Cas. 1022; 6 L. 493; A. I. R. 1926 Lah. 


I dismiss the appeal 


ay 93 Ind. Cas. 612; 7 L, 376; A. I. R. 1926 Lah. ` 
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ANNAPURNAMMA V, ATOHOTARAMMAYYA, . 


MADRAS HIGH COURT. 
AppsaL AGAINST ORDER No. 378 or 1924. 
October 21, 1926. 

Present: —Mr. Justice Wallace and 
Mr. Justice Madhavan Nair. 
MULUKUILA ANNAPURNAMMA— 

PSTITIONER—APPELLANT 7 
versus . 
MULUKUTLA ATCHUTARAMMAYYA 
GARU— RESPONDENT. 

Court Fees Act (VII of 1870), s.19-I (1), Sch. TII 
—Probate and Administration Act (V of 1881), s. 23— 
Will of Hindu father—Application for Probate-- 
Court-fee payable, whether calculated ort father's share 
only or on entire property. 

An application for Probate should bear a stamp duty 
on the value of the right, title and interest of the 
testator in the property bequeathed, and where the 
testator is a Hindu father with sons, so far as joint 
property is concerned, duty is payable on the testator's 
share in the property at the date of his death and not 
on the entire property including the share of the sons. 

In re Dasu Manavala Chetty (2), followed. 


Appeal against the order of the District 
Court, Kistna at Masulipatam, dated the 
30th April, 1924, in O. P. No. lil of 1923 
(S. C. P. No. 21 of 1923). 


FACTS.—A Hindu father who had three 
sons executed a Will byiwhiceh he bequeathed 
his entire property in favour of his three 
sons, making his wife executor under the 
Will. On an application by the wife as exe- 


‘sutor for Probate, she paid stamp duty 


only on 4th of the property dealt with under 
the Will on the ground that, although 
the testator had dealt with the entire 
property, he was entitled only to jth of it. 

The learned District Judge, however, 
relying on Kashinath Parashram v. Goura- 
bai (1) held that the petitioner was bound 
to pay stamp duty on the value of the 
entire estate and that the decision in 
In re -Dasu Manavala Chetty (2) relied on 
by the petitioner was applicable only to 
Letters of Administration and not to Pro- 
pate. The petitioner appealed. 

Mr. A. Krishnaswami Iyer, for the Appel- 
lant. 

The Government Pleader, for the Ree 
spondent. 

JUDGMENT.-—tThe learned District 
Judge has overlooked that Kashinath 
Parashram v. Gourabai (l) has been over- 
ruled by Keshavlal Punjalal v. Col- 
lector of Ahmedabad (3). We think we must 


(1) 28 Ind. Cas.473; 39 B. 245; 17 Bom, L. R. 169, 


(2) 4 Ind. Oas. 1064; 33 M. 93; 6 M. L. T. 286; 19 M; 
L. J. 591. 
(3) 17 Ind. Cas. 749; 48 B, 75; 25 Bom. L, R, 1210 


A-L R. 1924 Bom. 228, i 


d >? 
follow th’ principle laid down in In re Dasu 
Manavala Chetty (2) and hold that peti- 
tioner is only bound’to pay stamp duty 
for Probate on the amount of the right, 
title and interest of the testator in the 
property bequeathed and so far as ances- 
‘tral property is concerned that would be 
ith of the ancestral estate. If, of course, 
there is other separate non-ancestral pro- 
perty, separate fee will have to be paid on 
that. There willbe no order as to costs. 
The papers are returned to the lower Court 
for disposal. 


V.N. V. Order accordingly. 


—— 


LAHORE HIGH COURT. . 
: Crvri: Revision PETITION No. 549 or 1926. 
January 5, 1927. 
Present :—Mr. Justice Addison. 
HONDA RAM—DEFENDANT—PETITIONER 
versus 
Sgor Known as CHIMAN LAL-DUREJA, 
` THrovaH CHIMAN LAL—Pramtirr— 
. RESPONDENT, 
Provincial Insolvency Act (V of 1920), s. 28 (2)—- 


` Insolvency of firm—Suit against partner—Leave of 


Court, whether necessary. | ya 
A firm is nota legal entity; nor is ita person. A 
firm-name is merely a short-hand form for collec- 


‘tively designating all the partners ina firm. There- 


fore, an order of adjudication passed against the 


< firm is an order against individual partners who con- 


stitute the firm and after such an order has been 
passed a suit cannot be instituted against any of the 
partners without the leave of the Insolvency Court 
under s. 28 (2) of the Provincial Insolvency Act. 

. Official Receiver v. Naraindas Lota Ram (2), fol- 


lowed. 
"Petition, under s. 25, Act IX of 1887, Pro- 


vincial Small Cause Courts Act, for revi- 
sion of the decree of the Sub-Judge, Second 
Class, exercising the powers of a Judge, 
Small Cause Court, Multan, dated the 10th 
May, 1926. M 

Mr. Hargopal, for Mr. S. K. Mukerji, for 
the Petitioner. 

Mr. Amolak Ram, for the Respondent. 
“JUDGMENT.—The plaintif firm 
obtained a decree in the Small Cause 
Court, Multan for Rs. 72-7-5 against the 
defendant and against this decision the 
defendant Honda Ram has presented this 

ision petition. 

Tt as. abjected in the Small Cause 
Court that as the firm of which the defend- 
ant was a partner had been adjudicated 


insolvent, this meant that the defendant 


‘personally was adjudicated insolvent and, ~ 
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therefore, the suit could not proceed against 
him under the provisions of s. 28 (2) of the 
Provincial Insolvency Act without the leave 
of the Insolvency Court and on such terms 
as that Court might impose. The Small 
Cause Judge repelled this objection on 
the ground that before the defendant-firm 
was declared insolvent it specially asked 
that the firm should be adjudicated in- 
solvent and not each partner. 

The lawin England is that whers a firm 
is adjudicated insolvent each partner of 
that firm becomes an insolvent. It was held 
in Seodoyal Khemka v. Joharmull Manmull 
(1) that a firm is nota legalentity. Nor is 
it a person. It is merely a collective 
name for the individuals making up the 
partnership. Further it was held in 
Official Receiver v. Naraindas-Lota Ram 
(2) that a firm-name is merely a short-hand 
form for collectively designating all the 
partners in the firm and that, therefore, 
an order of adjudication passed against 
the firm is an order against the indivi- 
dual partners in that firm. This being 
the law, it does not matter that the de- 
fendant firm applied that the firm should 
be adjudicated insolvent, for in law the 
adjudication of their firm as being insol- 
vent was an adjudication of each indivi- 
dual partner as insolvent. 

I would also refer tos. 61 (4) of the In- 
solvency Act. This shows that the part- 
nership property in the first instance is 
to be applied in payment of the partner- 
ship debts and the separate property of 
each partner is to be applied in the first 
instance in payment of his separate 
debts. This also clearly indicates that 
where a partnership firm is adjudicated 
insolvent each individual partner becomes 
an insolvent, and the necessary rule is 
laid down as to how the partnership and 
separate property has to be distributed. 

It follows that the present suit could 
not proceed without the leave of the In- 
solvency Court. I, therefore, accept this 


petition for revision and, setting aside the ` 


order of the Small Cause Court, dismiss 

the plaintiffs suit with costs throughout. 

The plaintiff firm can take such action 

in the Insolvency Court as it cares. 
Z. K. Petitign atcepted, 
(1) 15 Ind. Cas. 81; 50 ©. 549 at p. 558; A. I. R.1924 

Cal. 74, 

(2) 89 Ind. Cas. 493; A. I, R. 1926 Sind 8L" 
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LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 1170 oF 1926. 

January 11, 1927. 
; Present:—Mr. Justice Jai Lal. 
‘ABDUL MAJID—~Accussp —APPELLANT 

; > Versus. 

EMPEROR — RESPONDENT. i 
Penal Code (Act XLV of 1860), ss. 876, 511—Rape 

—Partial penetration—Hymen not injured—Rape or 

attempt to commit rape. 

Partial penetration which does not result in any in- 


jury to the hymen, is sufficient to constitute the 
offence of rape, . 


Appeal fron the order of the Magistrate, 
First Class, “exercising énhanced powers 
under s. 30, Oriminal Procedure Code, 
Ambala, dated the llth October, 1926. 

Mr. Abdul Aziz, for the Appellant. 

Diwan Ram Lal, Assistant Legal Re- 
membrancer, for the Respondent. 


“ JUDGMENT.—Abdul Majid appel- 
Tant aged 30 years a vegetable seller of 
Ambala Oantonment has been convicted 
of the offence of an attempt to commit 
rapeon Musammat Saraswati aged 10 or 11 
years daughter of Teja Ram of Ambala. _ 

It appears that on the 20th August, 1926, 
in the evening Musammat Saraswati went 
to buy vegetables in the bazar when Abdul 
Majid called her saying that he would 
give her something, took her in a room 
behind his shop, shut ‘one plank of the 
door, and throwing the girl on the ground 
sat on her and committed rape on her. 
The girl raised an outery which attract- 
ed the attention of Gurdial who called Hem 
Raj. Ram Parshad a Head Constable also 
‘arrived at the scene and all three went 
to the door of Abdul Majid’s room and 
asked him what the matter was. 
mat Saraswati came out of the room 
crying and told them what had happened. 
The matter was reported at the Thana and 


the girl was examined by a lady Doctor 


Miss Jacob the same evening, who found 


injuries on the private parts of the girl, 


but there was no rupture of the hymen, 
In her opinion there had been a partial 
penetration but not sufficient to cause any 
injury to the hymen. 


* Theecase for the prosecution is proved: 
by the st&tement of Musammat Saraswati 
and is supported by the testimony of 
Gurdial, Hgm ' Raj and Ram Parshad, 
The statement of the lady Doctor Miss 
Jacob strongly corroborates the story told 
by the girl. The accused was examined 


a 
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by a Doctor, but no injury was found on 
his person. This ‘under the circumstances 
does not militate against the truth of the 
prosecution story. 

In a statement before the Magistrate 
the aceused denied the offence, and whén 
asked to explain why a false case had 
been made out against him he stated that 
he would file a written statement. In 


- his written statement he says that Mus- 


ammat Saraswati came to his shop to buy 
vegetables on the evening in question, but 
he did not molest her at all. He alleged 
that a false case had been made out by 
Ram Parshad and Gurdial owing to com- 
munal bias. It is impossible to believe 
this defence. Thereis no explanation of 
the injuries on the private parts of the 
girl and it is inconceivable that she would 
be a party to the concoction of a false case 
of this nature. I have no hesitation in 
agreeing with the conclusion of the learned 
Magistrate that the case of the prosecution 
is perfectly true. 

The Magistrate, however, has convicted 
the accused under ss. 376/511, Indian Penal 
Code. In this he appears to have ignored 
the definition of rape which provides that 
penetration is quite sufficient to constitute 
an offence of rape, It is not, therefore, the 
case of au attempt to commit rape but 
one of rane. I alter the conviction to one 
under s..376 of the Indian Penal Code. 

The sentence is appropriate and I dismiss 
the appeal. 


Z. K, Appeal dismissed, 


ee 


CALCUTTA HIGH COURT. 
CriminaL APPEAL No. 270 or 1925, 
July 29, 1925. 
Present:—Mr. Justice Suhrawardy and 

Mr. Justice Panton. ; 
NIRMAL CHANDRA DE—AccuUsED— 
APPELLANT 
versus. 
EMPEROR—Opposits PARTY, 

Penal Code (Act XLV of 1860), s. 120-B—Avms Act 
(XI of 1878), ss. 19 (f),22—Conspiracy, what amounts 
to—Conspiracy to possess fire-arms without license— 
Fire-arms not in existence—Offence. 

Section 22 of the Arms Act deals wéth persons with« 
out license dealing with licensed vendors or pur- 
chasers, or with persons with license dealing with 
unlicensed vendors or purchasers. [p.114, col. 2.] 

An offence under s. 120-B of the Penal Code con 
sists in the conspiracy without a.reference to the 
subject-matter of the conspiracy, [p. 115, col. 1] 


114 . : :NIBMAÈ GHANDHA DE V. EMPEROR, 


: Criminal conspiracy consists’ in theagreement of 
two or more persons to commit an offence punishable 
by law. It is true that the law does not take notice 
of the intention or the state of mind of the offender 
and there must be an overt act to give expression 
to that intention. The overt act in a case of con- 
spiracy, however, consists in the agreement of the 
Parties and in the case of an agreement to commit an 
offence it isnot necessary in order to constitute the 
offence of conspiracy that the agreement should be 
followed by some act. [p. 115, col. 1.] 

A person may be guilty of criminal conspiracy even 
though the illegal act, which he has agreed to do, has 
not been done, for the crime of conspiracy consists 
only in the agreement or confederacy to do an illegal 
act by legal means or a legal act by illegal means. 
{p. 115, col. 2.] ` 

Where two or more persons conspire to possess fire- 
arms without a license, they are guilty of an offence 


` under s. 120-B of the Penal Code read with s. 19 (f) of 


the Arms Act and it is not necessary for the pro- 
secution in such a case to specify in the charge or to 
prove that the accused conspired to possess any par- 
ticular arms or that any such fire-arms were actually 
in existence. [ibid.] 

‘Uriminal appeal against an order of the 
Presidency Magistrate, Calcutta, dated the 
8th April, 1925. 

Babu Manindra Nath Banerjee, for the 
Appellant. : 

Mr. Khundkar, Deputy Legal Remem- 


-' brancer, for the Crown. 


' JSUDGMENT.—In this case the accus- 
ed Nirmal Chandra De alias H. K. Roy 
has been convicted under s. 19 (f) of the 
Arms Act read with ss. 120-B and 116, Indian 
Penal Code, and sentenced to nine months’ 
rigorous imprisonment. The case for the 
prosecution shortly put is that the accus- 
ed Nos. 3 and 4(who is the present ap- 
pellant) entered ‘into a conspiracy to 
possess fire-arms and ammunition and 
negotiated with accused No. 2, a Chinaman, 
for the purchase of some 8 pistols and 
ammunition. There were séveral meetings 
between’ the.second accused and the third 
and the fourth accused but the actual sale 
for some reason or other did not take place. 
Some portion of the price was advanced 
to the second accused but further negotia- 
tions’ broke off because either they could 
not come to terms or that the accused 
persons expected some people to come 
from outside and take delivery of the pistols 
but they did not come in time. The evi- 
dence in the case mainly consists of Police 
Officers and spies, In a cage like this it is 
difficult for the prosecution to secure out- 
side and independent evidence. The pro- 
secution has to depend upon evidence of 
people who are engaged in detecting 
crimes of this sort. In a case like this, 
therefore, the evidence of such persons 
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should be scrutinised and received with a 
great deal of caution. We have gone 
through the evidence and have considered 
all the submissions made on behalf of the 
àppellant by the learned Vakil appearing 
for him, and we have come to the conclu- 
sion that so far as evidence goes, it has to 
our satisfaction established the occurrence 
as related by the prosecution. ‘ 

The first objection taken to the convic- 
tion is with regard to the insufficiency of 
evidence relating to identification. The two 
superior Police Officers engaged in this 
matter, no doubt, were unable to identify 
the accused because they were hiding 
themselves in a room from where the accus- 
ed could not be seen. But the other evi- 
dence on the record satisfactorily estab- 
lishes the identity of the accused. In this 
connection the statement of the accused 
must also be taken into consideration. The 
occurrence took placeina housein Bow 
Street and he admits that onthe day of 
occurrence he was:taken by the other 
accused who, according to him, asked him 
to wait within the square near the house 
and himself went inside the house. The 
presence of the accused near the place of 
occurrence and at about the time at which 
the occurrence took place is particularly 
admitted. 5 

It is next argued that the conviction 
ought to have been under s. 22 of the Arms 
Act andnot under s. 19 (f). That section 
says that whoever knowingly purchases any 


arms ........ , or delivers any arms, ..... ` 
A , into the possession of any person 
without previously .ascertaining...... aan 


The learned Ohief Presidency Magistrate 
is right in his view that this section deals 
with persons without licenses dealing with 
licensed vendors or purchasers or with 
persons with licenses dealing with un- 
licensed vendors or purchasers. It is, 
therefore, not applicable to the present 
case, 

The real question that arises in this case 
and requires consideration is whether on 
the facts found by the learned Magistrate 
an offence under s. 19 (f) read with s. 120- 
B, Indian Penal Code, has been mage out 
The facts found are that the acoused with 
another person (accused No. 3) went to a 
place and met the second accused for the 
purpose of purchasing from h?m arms and 
ammunition. The arms and ammuni- 
tion were not produced‘at any of the 
meetings and there is no evidence on 


tioo t ©. 1987) 
the record that the second accused possess- 
ed those arms and ammunition at the 
time when negotiations were taking place 
between the parties. On these facts itis 
argued that the offence of conspiring to 
possess fire-arms has not been made out. 
It is contended that there must be some 
definite property about which the parties 
were negotiating or which they had con- 
spired to possess. This, in our judgment, 
is not the correct view of the law. An 
offence under s. 120-B consists in the con- 
spiracy without any reference to the subject- 
matter of the conspiracy. . f 

Criminal conspiracy consists in the agree- 
ment of two or more persons to commit an 
offence punishable by law. It is, undoubt- 
edly, true that the law does not take notice 
of the intention or the state of mind of 
the offender and there must be some overt 
act to give expression to that intention. 
It was observed in the case of Mulcahy v. 
Reg. (1) by Willes, J., as follows:— 

“A conspiracy consists not merely in the 
intention of two or more, but in the agree- 
ment of two or more to do an unlawful 
act, or to do a lawful act by unlawful 
means. So long as sucha design rests in 
intention only, itis not indictable. When 
two agree to carry it into effect, the very 
plot is an act in itself, and the act of 
each of the parties, promise against pro- 
mise, actus contra actum, capable of being 
enforced, if lawful, punishable if for a 
criminal object or for-the use of criminal 
means.” This dictum has been accepted 
as good law. The overt act, therefore,. in 
a case of conspiracy, consists in the agree- 
ment of the parties; and this is the view 
which has been adopted by the Indian 
Legislature in the definition of “conspiracy” 
as given in s. 120-A (Indian Penal Code), 
in which the proviso says that “no agree- 
ment except an agreement to commit an 
offence shall amount to a criminal con- 
spiracy unless some act besides the agree- 
ment is done by one or more parties to 
such agreement in pursuance thereof,” 


This definition excludes the agreement to. 


commit an offence from the category of 
such conspiracies in which it is necessary 
that the agréement should be followed by 
some act. This view was taken also in 
the case of Amrita Lal Hazra v. Emperor 
(2) where the accused was charged -with 


(1) (1868) 3 H. I. 306, 
| (2) 29 Ind, Oas. 513; 42 O. 957; 19 O. W, N, 676; 21 
G.L. J, $81; 16 Or. Lg. 497, 
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conspiracy to possess-explosive substances: 
under s.120-B (Indian Penal Code) and s. 
4 of the Explosive Substances Act (VI of 
1908). It was there, as here, argued that 
the explosive substances not being in exist! 
ence, the charge was bad. Their Lord- ° 
ships after an exhaustive consideration of 
the authorities observed that where the 
illegal act charged under s. 120-B is the 
unlawful and malicious possession of ex- 
plosive substances, it is not essential to 
specify in the charge the explosive sub- 
stances which the accused have conspired 
to have in their possession or under their 
control; and that a person may be guilty 
of criminal conspiracy even though the 
illegal act, which he has agreed to do, has 
not been done, for the ‘crime of cons- 
piracy” consists only in the agreement or 


-confederacy to do an illegal act by legal 


means or a legal act by illegal means. 
The third and the fourth accused having, 
according tothe finding of the Magistrate, 
conspired to possess. fire-arms, it is not 
necessary for the prosecution to specify 
in the charge or to prove that they cons- 
pired to possess any particular fire-arms, 
This objection, therefore, is overruled. 

It is contended next: that the learned 
Magistrate was wrong in taking into con- 
sideration the statement of the second 
accused which was an admission of his 
guilt implicating the present appellant. 
It does not appear from a perusal of the 
learned Magistrate's judgment that he has 
placed reliance upon the statement: made 
by the second accused because though it 
was a confession of his guilt he refused 
to accept it and proceeded with the trial 
against that accused also; and in his find- 
ing against the present appellant he has 
nowhere relied upon the statement of the 
second accused. Besides we are not con- 
vinced that the statement made by the 
second accused in Court implicating him- 
self as well as the other accused could not 
be taken into account in considering the 
guilt of the latter. 

We have been asked by the learned 
Vakil for the appellant to treat the appel- 
lant under s. 562, Criminal Procedure 
Code, as this was his first offence and he 
is said to belong to a respectable family, 
Under other circumstances we would have 
been induced to extend the provisions of 
s. 562 to the accused in consideration of 
the fact that he belongs to a respectable 
family and that he is p law student; bug 


A 





. 
i 
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considering the nature of the crime we 
are not disposed to do so.” It is a very 
serious offence for a citizen to possess 
fire-arms without a license. The very act 
itself may not be very serious but it may 
‘lead to serious consequences. 

We are lastly pressed to consider the 
sentence passed on the accused. The 
maximum punishment under the section 
is three years’ rigorous imprisonment; and 
as the offence was not complete the learn- 
ed Magistrate has in view of s. 116, Indian 
Penal Code, sentenced the accused to one- 
fourth of the maximum punishment, 
namely, nine months. We have given our 
best consideration to the facts of this case 
and wedo not think that it is a proper 
case in which we should interfere with 
the sentence. The accused was trying to 
get hold of 8 pistols with ammunition 
for some mofussil party. He has not suc- 
ceeded in his attempt; and we do not 
know how the weapons were intended to 
be used, . 


_- The appeal is accordingly dismissed. 


|. 
| 
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Appeal dismissed, 


LAHORE HIGH COURT. 
CRIMINAL APPEAL No, 1178 or 1926, 
January 11, 1927. 
Present:—Mr. Justice Zafar Ali. 
MEHRAJ DIN—AccuseEn— 
APPELLANT 
versus ` 
7 EMPEROR—RESPONDENT. 

Penal Code (Act XLV of 1860), ss. 854, 376, 511— 
Indecent assauli—Attempt to commit rape—Hymen, 
rupture of, whether necessary to constitute rape. 

Though rupture of the hymen is by no means neces- 
sary in law to constitute the offence of rape, the 
Oourts are reluctant to believe that there could have 
been penetration without that which isso very near 
X the entrance having been ruptured. [p. 117, col, 


A female child aged 54 years was discovered seated 
on the naked thighs of thə accused who was a 
Jad of eighteen years. The accused had taken off his 
own trousers and that of the girl. On medical ex- 
amination of the girl it was found that with the ex- 
ception of fresh redness at the entrance to the vagina, 
the girl bor no other mark of injury and her hymen 
was intact. There were no marks of blood or semen 
on her person and she did not complain of having felt 
nga pain as the result of the accused’s assault upon 

er: 

Held, that under the circumstances the accused was 
guilty of an, attempt to commit rape and not merely of 
pn indecent assault, [ibid.] 
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Criminal appeal from the order of the 
Magistrate, First Class, exercising enhanced 
powers under 8.30, Criminal Procedure Code, 
Lahore, dated the 29th October, 1926. 

Mr. Feroz Din, for the Appellant, 

JUDGMENT.—The appellant, Mehraj 
Din by name, has been convicted of rape, 
and sentenced under s, 376 of the -Indian 
Penal Code to rigorous imprisonment for 
five years. He was an itinerant seller of 
glass bangles and his victim was a female 
child aged about 53 years. He himself is 
a lad of eighteen years. 

On the fateful day at about 2p. m. he 
sold some bangles to Musammat Sawatri 
Devi (P. W. No. 3), the mother of the child, 
for 13 annas. This transaction took place 
in the deorhi of Musammat Sawatri Devi's 
house. She paid him annas 10 and leaving 
him in the deorht went upstairs to 
fetch the balance, but instead of returning 
herself she sent the money by. hand of her 
daughter. As the child did not go back 
for a long interval, Musammat Sawatri 
Devi herself came down and saw her seated 
on the naked thighs of the appellant, He 
was sitting with his knees on the ground, 
His trousers were half way down. The 
girl’s trousers were lying on the ground 
close by. Seeing Musammat Sawatri Devi 
the appellant stood up and tied up his 
trousers. She seized him and began to 
beat him with shoes. Hearing the noise 
made by her Musammat Sohagwanti (P. W. 
No, 4) who lived in that very house and 
her neighbours Babu Charan Das (P: W. 
No. 5) and Sher Singh (P. W.No. 10) came 
up. Babu Oharan Das left immediately 
to fetch the father of the child trom his 
office and he came home in about hali an 
hour, and it was he who made the First 
Iniormation Report to the Police that very 
afternoon. Dr. D’Abreau, Assistant to the 
Civil Surgeon of Lahore, examined the 
girl as well as the appellant the same day. 
With the exception ot tresh redness at the 
entrance to the vagina, the girl bore no 
other mark ot injury, and her hymen was 
intact. ‘Lhere were no marks ot blood or. 
semen on her person. he mother of the 
child deposed, on the other hand, thatthe 
girl was bleeding trom her ‘private parts 
and that her legs were full ot (besmeared 
with?) biood aud water (semen) ‘and that 
her ‘suthan was soiled with blood and 
water. Musammat Sohagwanti (P. W. No.4) 
stated that the child was without any 
trousers and was bleeding from her private 
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parts, Babu Charan Das stated “the suthan 
of the girl was in her legs but was loose. 
The suthan was smeared with blood. The 
legs were clean.” Sher Singh-(P. W. No. 10) 
stated “there was a boy (i.e., the appellant) 
present there with many choories. * % 
* The -girl was wearing only a shirt. 
Her pyjama was lying close to her. There 
was blood and semen on the upper part of 
one of her thighs. 

As the trousers of the child had been 
taken off and were lying on the ground 
close by it is difficult to see how they could 
be soiled with blood, ete. The trousers had 
no blood on them when they were made 
over to the Sub-Inspector of Police, and it 
was stated that they had been washed by 
Musammat Sawatri Devi before that. But 
this could not be true, because evidently 
the trousers could not have been soiled 
with blood orsemen. Further, the child 
could not have bled as she bore no wound 
nor was there anywhere a rupture of her 
skin. After Dr. D'Abreau had been ex- 
amined Musammat Sawatri Devi was re-call- 
ed and then she stated that there were only 
two or three drops of blood. The Sub-In- 
spector of Police found no blood on the 
trousers of the accused, nor on the trousers 
of the girl; but the Chemical Examiner 
detected blood onthe trousers of the ac- 
cused but no semen on either. It cannot 
‘be said that the invisible stain of blood 
on the trousers of the appellant was caused 
by the blood of the girl. The-Doctor when 
re-called stated “A bruise of the mucuous 
membrane might cause the exudation of 
a little blood. There may have beena 
little exudation of blood but very little.” 
But what the Doctor had originally ob- 
served was redness and not a bruise. How- 
ever, he could not positively say that the 
redness of the labia was the result of an 
attempt to effect penetration. As the girl 
did not cry out, it appears that she felt no 
pain which an attempt to effect penetra- 
tion resulting in discharge of blood must 
have naturally caused. Her mother stated 
that she began to cry on seeing her. This 
indicates that she had not cried before that. 
But at that stage the accused had already 
gratified his“ lust if there was semen on 
the thighs of the child. 

It may, therefore, safely be concluded 
that there was no bleeding from the pri- 
vate parts of the girl and that the redness 
of the labiamight or might not have been 
the result of the act of the appellant. . - 
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Oounsel for the appellant concedes that 
he did make an indecent assault, but he 
contends that he was not guilty of rape. 
This, however, was not merely an in- 
decent assault. From the state in which the 
appellant and the child were found to- 
gether, it may be inferred that he attempted 
though unsuccessfully, to effect penetration. 
It may be observed here that “though rup- 
ture of the hymen is by no means neces- 
sary in law, the Courts are reluctant to 
believe that there could have bten penetra- 
tion without that which is so very near to 
the entrance having been ruptured.” He 
was, therefore, guilty of an attempt to 
commit rape and [ alter the conviction 
accordingly. 

Having regard to the age of the appel- 
lant, whipping appears to be the most 
appropriate punishment in this case. I. 
therefore, set aside the sentence of impri- 
sonment and sentence him to receive thirty 
stripes with a light rattan. 

Z. K. Sentence altered. 





CALCUTTA HIGH COURT. 
ORIMINAL Rerseence No. 194 oF 1926, 
September 24, 1926. 
Present:—Mr. Justice Chotzner and 
Mr. Justice Duval. 

NIKUNJA BEHARI MULLIK—lIst Parry 


, VETSUS 

Sreemati USABATI DEVI—2np PARTY. 

Criminal Procedure Code (Act V of 1898), s. 146 (4)— 
Bengal Tenancy Act (VIII of 1885), s 8i’—Landlord 
resuming possession of abandoned holding—Forcible 
possession. 

Where a landlord resumes possession of an abandon- 
ed holding after compliance with the procedure laid 
down in 8. 87 of the Bengal Tenancy Act, it cannot 
be said that he has taken forcible possession of the 
holding within the meaning of sub-s. (4) of s. 145 of 
the Oriminal Procedure Code. [p. 119, col. 1.] 

_ Reference made by the Additional Ses- 
sions Judge, Hooghly, recommending that 
the order of the Deputy Magistrate, Hooghly, 
dated the 8th February, 1926, may be set 
aside for the reasons set forth in the follow- 


ing d 
LETTER OF REFERENCE. 
There is a piece of homestead land with a 
pucca building on it. A Sanyasi Gourendra 
Brahmachari lived there and tbe premises 
were known as the Asram of the Sanyasi 
The Sanyasi left the Asram in Agrahayan 
1331 and the evidence is that he is dead. His 
disciples, however, used to visit the Asram 
and.the things left by the Sanyasi were in 


13 e 
the Asram. The second party claims to be 
thelandlord of the homestead. She served a 
notice unđer s. 87, Bengal Tenancy Act, 
on it and’ entered into possession of the 
premises by breaking open the padlocks on 
rd June last when there was no one in the 
Asram. Nikunja whois the first party in 
the case isa resident of Calcutta. The home- 
stead isin Tribeni. Nikunja heard of the 
entry by the second party that very night, 
and as the head disciple of the Sanyasi and 
his successdr-in-interest filed a petition be- 
fore the Sub-Divisional Magistrate on the 
4th June for an order under s. 144, Crimi- 
nal Procedure Oode, against the second 
party. The Magistrate granted the prayer 
and issued an injunction against the second 
party not to enter the premises. The second 

' party appeared before the Magistrate on 
the following day and asked for a similar 
order on the first party which was also 
granted. On 19th June the Magistrate 
heard both the parties and initiated pro- 
ceedings under s. 145, Criminal Procedure 

Lede. The second party moved the Sessions 
Judge against the proceedings, but the 
Sessions Judge refused to interfere in the 
matter. The case was then dragged on till 
8th February, 1926, when the Magistrate 
ordered the first party to get possession 
of the premises. The second party has 
then filed the present motion. | | 
“The order recommended for revision is the 
order of the Deputy Magistrate ordering 
restoration of possession to the first party. 

It is admitted that the second party was 
in possession of the premises from 3rd 
June, 1925 up to 8th February, 1926, and is 
perhaps still in possession of it. The 
learned Magistrate has under cl. (6), s. 
145 ordered that the party be restored to 
possession, as he found that the case fell 
under the proviso of cl. (4) of the section, 
but possession Goes not yet seem to have 
been delivered. Section 145, Criminal Proce- 
dure Code, is intended to prevent probable 
breach of the peace. The Magistrates are, 
therefore, not to make any order under the 
section, unless the order seems necessary 
to prevent a breach of the peace. In the 
judgment of the learned Magistrate I do 
not find anything from which it can be in- 
ferred that *there was a likelihood of a 
breach of the peace, at the time when the 
final order was made, or even at the time 
when the proceedings were instituted. In 
the evidence also I do not find anything 
which maylead to an inferenceof a likeli- 
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hood of a breach of the peace. The only 
evidence is thatof Bejoy. He says that— 
“There is every likelihood ofa breach of the 
peace if we go there,” but the question is 
whether the first party is likely to go there 
when they know thatthe Asram is in the 
possession of durwans of the second party. 
There is no evidence that they are likely to 
doso. In fact there has been never any 
act by the first party to recover possession 
ofthe premises by force or show of force. 
There is, therefore, nothing to infer that 
there is likely to be a breach of the peace if 
an order under s. 145 be not made. 

I recommend that the order under s. 
145, Criminal Procedure Code, be set aside. 


Babu Mrityunjoy Chatterjee and Dr. 
Bijan Kumar Wukherjee, for the lst Party. 

Mr. Narendra Kumar Basu and Babu 
Debendra Narain Bhattacharjee, for the 
2nd Party. 


' JUDGMENT. 

Duval, d.—In this case the Addi- 
tional Sessions Judge of Hooghly has 
made a Reference in a proceeding under 
s. 145, Criminal Procedure Code. It 
appears that a certain holding was held 
by a Sanyasi who disappeared about two 
years ago and has not been heard of since. 
It appears that after that the landlord 
issued and served on the holding a notice 
through the Collector's office under s. 87, 
Bengal Tenancy Act, to resume possession 
of the abandoned holding and that on‘the 
3rd June her officers went to the land and 
took khas possession of theland and the 
sisram on it. Thereafter one Nikunja 
Behari Mullik claiming to be a disciple of 
the Samyasi who has disappeared filed a 
petition before the Sub Divisional Magis- 
trate the next day stating that there was a 
fear of the breach of the peacbifhe went to 
the Asram again. At first there were 
certain proceedings forbidding both sides 
to go near the land under s. 14, Oriminal 
Procedure Code, and subsequently on the 
17th June a proceeding was drawn up 
under s. 145 stating that there was a pro- 
bability of the breach of the peace and 
calling upon both sides to produce gviderce 
of possession. The case went- on and the 
Magistrate came to a finding that, as a 
matter of fact, the landlord had forcibly 
taken possession within two “months of the 
order and he, therefore, gave possession, to 
thecomplainant Nikunja, a disciple of the 
Sanyasi. . 
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Against that order this Reference is mada 
by the Additional Sessions Judge on the 
ground that there is no expectation of a 
breach of the peace. At the time of the 
hearing it is further urged in support of the 
Reference for questioning the order that 
the lady is in possession and that she did 
not forcibly take possession but took pos- 
session legally and so cannot be ousted 
under the provisions of cl. (4) of s. 145. 
We consider that there is a considerable 
amount of weight in both these objections. 
In the first place it appears that Nikunja 
and his fellow disciples are mainly people 
of Calcutta and apparently only used to go 
to the Asram occasionally. It is not very 
clear what right they had to the Asram as 
they did not appear to be Sanyasis and the 
Asram belonged to the Sanyasi who does 
not appear to have left any Sanyasi chela. 
The chance ofa breach of the peace would 
only occur if the first party attempts to 
take forcible possession of the Asram, It 
would also appear that thelandlord compli- 
ed with the provisions ofs. 87, Bengal Ten- 
ancy Act, and, as she has done so, it cannot 
be said that she has taken forcible posses- 
sion within the meaning of the clause I 
have referred to. She appears to have gone 
on the land by virtue of the provisions of 
the Bengal Tenancy Act and that would be 
alegalentry. . 

For these reasons we consider that the 
Reference should be accepted and the 
order made under s. 145, Criminal Pro- 
cedure Code, discharged. ` 

Chotzner, J.—I agree. 

Z. K. Reference accepted. 


LAHORE HIGH COURT, 
CriminaL Reviston No. 1485 or 1926. 
January 7, 1927. 

Present: —Mr. Justice Campbell. 
NUR ALI SHAH—PSTITIONER 
VETSUS 

. . NATHA— RESPONDENT. 

Criminal Puocedure Code (Act V of 1898) as amend- 
ed, ss. 183, 189-A—Obstruction to right of way— Denial 
of public right of way supported by Revenue Records— 
Magistrate's duty,to stay proceedings. 

Where in proceedings for removal of obstruction 
of public way under s. 133, Criminal Procedure Code, 
the party obstructing the way denies the existence of 
any public right in respect of the way and is supported 
by Revenue Records in his denial, the Magistrate is 
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bound to stay the proceadings under s. 139-A, Orimina! 


Procedure Code, till the matter is decided by a com- 
petent Civil Court. [p. 120, col. 1.] ` 


Case reported by the Additional Sessions 
Judge, Lahore, with his No. 694 of llth 
August 1926. : 

REPORT.—A quarrel has arisen in 
village Kot Murad Khan over a right of 
way toa well near the village. The most 
convenient way lies over fields belonging to 
Nur Ali Shah and others. For some years 
these fields were uncultivated,*and no dis- 
pute over their use as a means of access to 
the well arose. They have since come 
under cultivation, and Nur Ali Shah has 
closed the passage across them by means of 
a thorn fence, 

The result of this action was that the 
public was forced to go round to the well 
by a longer way which passes over 
fields belonging to one Natha and 
others. On this Natha lodged an applica- 
tion for the passing of an order under 
s. 183, Criminal Procedure Code, to Nur 
Ali Shah and his companions to remove 
the thorn fence on the ground that it 
was an unlawful obstruction to a public 
way. The application has been very care- 
fully considered on the spot by the two 
Magistrates who have dealt with it in 
succession. The Magistrate passing the 
final order has come to the conclusion, 
which thereis no reason to question that 
the closed path is the nearest way from 
the village tothe well, that the well to 
which a small mosque is attached, was in 
common use by the public up to the date 
of the obstruction and, that it was not only 
used by men but also for carts, and that 
the obstruction has been anuisance to the 
pablic. The party of Nur Ali Shah rely 
chiefly on the Revenue Records, which show 
that the fields belong to them, and make 
no mention of any public path but the 
learned Magistrate points out that so long 
as the fields were uncultivated, no objec- 
tion could be raised to public access and 
that this does not, therefore, disprove the 
allegation that the way was a public one. 
For these reasons he has ordered the 
removal of the obstruction and the open- 
ing of the way to 25 paces within 14 days 
from the 13th July, on which the order 
was passed. 


GROUNDS.—The order of the Magis- 
trate does not appear to be sustainable. 


The Magistrate hasonly found that the’ 


way was in fact being used by'the public 
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. upto thétdate of the- obstruction, but has‘ 
not found that they had any right to do. 
so, except by the tacit consent of the 
owners. Even if itis considered that this, 
éonstitutes lawful use by the public within. 
the meaning of s, 133, it: has still .to be 
found, that the obstruction was unlawful;, 
and it appears to me that if the owner, 
of an uncultivated field wishes to bring 
it under cultivation, he- has every-right 
to closé it.to public access unless a, 
right of way has been-clearly established.. 
In this case there has been no finding as 
to the time during which the way has been, 
used by the public, and in the. absence 
‘of any evidence on this point the Revenue 
Records raise a clear presumption that no 
such right of way existed. 
The case seems to be exactly of the class 
_ which s. 139-A, Criminal Procedure Code, 
“was designed to meet. The party causing, 
the obstruction has produced reliable evi-. 
dence in suppért of their denial: of the 
existence of any public right in respect of 
thé way. In these circumstances: the 
Magistrate was bound to. stay the pro- 
ceedings until the matter of the existence 
of such a right had’ been. decided. by a 
competent Civil Court, and he had no 
jurisdiction to proceed with the enquiry. 
or pass any final order. Rights of ways 
are obviously matters to be decided by the 
Civil Courts and not by the Criminal. 
Courts. It is in thé interest of public. 
policy that Criminal Courts should not. 
deal with matters which it is compulsory, 
to leave to Civil Courts. No powers of, 
appeal.are given in respect of orders under, 
is. 183, Criminal Procedure Code. ` 
Sheikh Abdul Aziz, for the Petitioner. ., 
| ORDER.—It seéms to me clear “that, 


he Magistrate has overlooked s. 139-A, Code - 


jot Criminal Procedure. As recommend- 
éd by the learned: Sessions Judge I set. 
f aside the Magistrate’s order and in lieu’ 
‘thereof order under s..139-A (2) that pro- 
í ceedings be stayed` until the matter of 


ithe existence‘ of the alleged right of. 


| way has been decided by a competent, 
:Oivil Court.  ” ; 
Ru, |, Order set aside, 
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‘MADRAS HIGH COURT... : 


Ona Revision Gass No. 811.oF!1 192632 3 


_ (Case REFERRED.No. 82 oF 1926.) | 
November: 18,1926. `` 7 

> Present:~-Mr. Justice Srinivasa Iyengar.. 

Inre LAKSHMANA GOUNDAN ; 


f —ACOUSED. 

` Penal Code (Act XLV of 1860), ss. 878, 880, 441, Mt 
45L—“Building,” meaning of—Cattle pound fenced, 
without roofing, whether constitutes building—Rescue, 
of impounded cattle from cattle pound—Offence, nature 
0 
re open plot of land with a mere boundary fence” 
even with a masonry wall, cannot, for purposes of, 
either s. 380 ors. 454,. Indian Penal Code, be regarded, 
as a building or a house. [p. 12], col. 2.] ; 

The expression ‘building’, more especially having: 
regard to the expressions ‘tent’ and ‘vessel’ that follow;, 
must be regarded as indicating some structure intend- 
ed for affording some sort of protection to the persons 


t 4 


dwelling inside it or for the property placed there for”. 


oustody. - Any structure which doe not afford any: 
such protection by itself but merely serves asa fencs' 
ing or other means of merely preventing ingress or, 
egress cannot make the place a building or a house, 
within the meaning of either .of those two sections. 


[ibid.] 
Where the owner of a buffalo which was impounded. 


in an open plot with a mere boundary fence rescued, 
it after opening a door of the pound by slipping ther 


chain over the lock : 
Held, tbat he committed an offence under s. 24, Cattle: 


Trespass Act, and under ss. 378 and' 44], Penal’ 
ode, but that he cannot be convicted oe under 3.. 
380 or s. 454, Penal Code. [p. 122, col. 1.] 

Case reférred for the orders of the High 
Court, under s. 436 of the- Criminal Pro- 
éedure Code by the District Magistrate, 
Trichinopoly, in his letter R. CO. No. 
&010:0f 1926, dated the 18th October, 1926. 

The Public Prosecutor, for the Crown. 

ORDER.—This is a reference made by 
the District’ Magistrate of Trichinopoly 
with regard to a conviction by the Sub- 
Magistrate of Karur of one Lakshmana 
Goundan of Kolathupalayam. 

The facts found are that he was the owner 
ofa buffalo which was impounded and it is 
also proved that it was rescued by him after 
opening a door by slipping the chain over 
the lock. There can be no doubt that the 
act amounted to a clear oifénce under s. 
24 of the Cattle. Trespass Act. The Sub- 
Magistrate, however, would appéaz to have 
further convicted the accused under eg. 
454 and.3r0 of the Indian Penal (odé.- Lam 


= gatisfied that the. conviction under ‘both 


these latter sections was wrong. The. Dis-: 


trict Magistrate in his refererce refers to 
the ruling reported in. In re Pacha Sahib 


(1). Though it does appear to be a deci- 


sion bearing on the: point, there . “was ne. 
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discussion in that judgment on the ques- 
tion whether if a person, albeit the owner of 
the cattle impounded, rescued the buffalo" 
from the pound, his removing the buffalo’ 
from the possession of the pound authorities” 
with the dishonest intention of either caus- 
ing loss to the authorities or causing gain 
to himself with regard to the amount of 
the fine payable before the cattle could 
be removed would or would not amount to 
a theft.. Therecan be no doubt atall that 
the owher of property can, under certain 
circumstances, himself commit the offence 
of theft in respect ofsuch property when the 
taking or removing is done with the inten- 
tion of.causing wrongful loss to another 
person or wrongful gain to himself. I 
have no doubt whatever, that the rescuing 
of the buffalo must have been with such 
dishonest intention. After the buffalo was 
' impounded it should be deemed to have 
. been in possession of the -authorities of the 
pound. His removing the buffalo from the 
pound was removing it fromthe possession 
of the authorities and I, therefore, consider 
that, in addition to an offence 
of the Cattle Trespass Act, it isan offence 
of simple theft as defined by s. 378 
and punishable by s. 379 of the Indian 
Penal Code, But with regard to the 
question whether the act amounis to an 
offence under s.° 380, Indian Penal Code, 
or s. 454, Indian Penal Code, there are 
not, so faras I am able tosee, the neces- 
sary findings by the Sub-Magistrate for 
sustaining a conviction under either of 
these two sections. For the purpose of s. 
380, Indian Penal Code, the place in which 
the theft is charged to have been committed 
should be a building, tent or vessel used as 
ahuman dwelling or for the custody of 
property. But as the pound in this case is 
hot likely to have been a tent or vessel, 
there should have been a finding that it 
was at any rate a building. If the: place 
was one merely fenced off as an enclosure 
without any wallor roof it cannot be re- 
garded asa building for purposes of that 
‘section. I find in some of the commen- 
tarięs reference made to cases where thefts of 
property left in the verandah of a house or 
over the roof of a house have been held not 
toamoun{ to theft in a building. It is 
possible to doubt the correctness of such 
decisions. But lam satisfied that before a 
conviction can be sustained under s. 380, 
there must be a finding .that the place in 
which. the thelt-was-committed’was- a build: 
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ing. There ‘is no such finding- in this 
case and, therefore, the conviction under that 
section must be set aside. | 

` Similarly, as regards the conviction undep 
s. 454, there is no finding in the case that the e 
place where the trespass was committed was 
a building, tent or vessel within the meaning 
of s. 442, Indian Penal Code, which defines 
house trespass, because to constitute an 
offence of house-breaking there must be 
house-trespass. If the place where the offence 
was committed was a building, tentor vessel, 
then there is in the evidence sufficient 
to constitute the act of the accused an offence 
of house-breaking by reason of his enter- 
ing the passage which the aceused knew to 
have been fastened against such entrance as 
explained incl. 6 of s. 445, Indian Penal 
Code, but in the absence of a finding that 
the place was a house or building, it follows 
that the conviction under that section 
could not be possibly regarded as proper. 
I Lave already referred to the difficulty in 
finding that an open plot of land witha 
mére boundary fence, even a masonry 
wall, could not, for purposes of either of 
the said sections, be regarded as a build- 
ing ora house. The expression ‘building,’ 
more especially having regard to the ex- 
pressions ‘tent’ and ‘vessel’ that follow, must 
be regarded as indicating some structure 
intended for affording some sort of pro. 
tection to the persons dwelling inside it 
or for the property placed there for custody 
Any structure which does not afford ans 
such protection by itself but merely server 
as a fencing or other means of merely 
preventing ingress or egress cannot make 
the place a building ora house within the 
meaning of either of those two sections 
Though the facts proved cannot, in my judg 
iment, constitute an offence under either c 
the said sections, there may, however, aris 
a question whether the facts proved woul 
or would not amount to an offence of er: 
minal trespass as defined by s. 441, India 
Penal Code. There is noquestion in this cas 
with reference to this section of any how 
or building; but itis only property in po 
session of another and that requisite is sati 
fied in this case because the pound wa 
undoubtebly, property in possession of t 
authorities. The purpose for which tl 
accused entered upon the property was nc 
however, to intimidate, insult or annoy ar 
person in possession, and, therefore, 
order to constitute an offence of, crimip 
‘trespass the-person entering,-asin-this-cs 


| 


—~ | 


122 


the accused, must have entered with the 
intention of committing an offence. The 
word ‘offence’ is defined under s. 40, Indian 
Penal Code, as follows: “Except in the 
~Chapter and sections mentioned in els. 
2 and 3 of this section, the word 
‘offence’ denotes a thing made punish- 
able by this Code,” viz., the Indian Penal 
Code. Theft is made punishable by the 
Penal Code. But for purposes ofs. 441, it 
is provided by cl. 2 ofs. 40 that the word 
‘offence’ includes a thing punishable under 
any special or local law when it is punish- 
able under such law with imprisonment 
for aterm of six months or upwards whe- 
ther with or without fine. 

Under s,24 of the Cattle Trespass Act, 
the imprisonment awardable under that 
section issix months and, therefore, it is 
an act punishable with imprisonment for 
a term of six months.. It seems to me, 
therefore, that the acts of the accused 
constituted also an offence under s. 441, 
punishable under s, 447, Indian Penal Code. 

Though onthe reference made by the 
District Magistrate I have deemed it de- 
sirable to discuss the matter not only with 
regard tothe sections referred to in the re- 
ference but also with regard to other possi- 
ble sections, Iam not sure that in every 
case itis necessary for the Magistrate to 
enter upon a minute and learned examina- 
tion ofall possible offences that under the 
law might be deemed to have been commit- 
ted by the act of a particular accused more 


especially if there is no question in the ` 


ease of a higher punishment than that 
intended by the Magistrate to be imposed 
on theaccused. In many casessuch a process 
should really be unnecessary. As, however, 
the reference has been made, the convic- 
tion of the accused under ss. 380 and 
454, Indian Penal Code, is hereby set aside 
and the accused is convicted instead 
under ss. 378 and 441, Indian Penal Code, in 
addition to his conviction under the Cattle 
Trespass Act In respect of his convictions, 
therefore, under the said three sections. I 
sentence the accused under ss. 379 and 447, 
Indian Penal Code, and under s. 24 of the 
Cattle Trespass Act to the same fine 
as that imposed by the Sub-Magistrate, 
namely, Rs. 20 and to the same term of 
imprisonment as that imposed by the 
Sub-Magistrate, viz. till the rising of the 
Court. Ido not consider this is a case in 
which though J have altered the findings 
of the Sub-Magistrate there can be said 


`~ 
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to have been by reason of the alteration of , 
the findings any enhancement of the' 
sentence. There is, therefore, no question 
of the necessity of any notice tothe accus- 
ed. 


VIN. v. Reference answered. 


LAHORE HIGH COURT. 
CRIMINAL Revision Perron No. 1029 
oF 1926. 

January 7, 1927. 

Present:—Mr. Justice Fforde. 
NAURANG SINGH—Accuszp— 
PETITIONER 

. versus 
EMPEROR— RESPONDENT. < 
Arms Act (XI of 1878), s. 19 (f)—Discovery of 
arms on information from accused—Conviction, 
legality of. . ; 
Where an article, the possession of which is for- 
bidden by the Arms Act, has been discovered by 
reason of information given by an accused person, the 


‘conviction based upon that evidence is legally sound.’ 


Isher Singh v. Emperor (1), followed. 

Petition for revision of an order of the 
Additioual Sessions Judge, Lyallpur, dated. 
the 10th June, 1926, affirming that of the. 
Magistrate, First Class, Lyallpur, dated the 
17th May, 1926. 

Lala Mott Sagar, R. B., for the Peti- 
tioner. 

Mr. C. H. Carden Noad, Government Ad- 
vocate, for the Respondent. 


JUDGMENT.—The petitioner Naurang 
Singh has been convicted under s. 19 (f) 
of the Indian Arms Act of having been in 
possession of a revolver, and has been 
sentenced to two years’ rigorous imprison- 
ment. 

It appears thatthe revolver was found, 
after a very considerable search extend- 
ing over several days, in a well which the 
petitioner had pointed out to the Police 
as being the place in which he had thrown 
this weapon. The learned Appellate Court 
has maintained the conviction relying, 
upon a Division Bench deeision of the 
Ohief Court in Isher Singh v. Emperor (1): 
That case is, undoubtedly, an authority for 
holding that where an article, the posses- 
sion of which is forbidden by the Indian 
Arms Act, has been discovered by reason 
of information given by an accused per- 


(1) 33 Ind. Cas, 823; 72 P. L. R. 1916; 24 P. W. R. 
1916 Cr; 17 Cr, L. J, 183; 50 P, W, R. 1915. Or, 
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gon, the conviction based upon that evi- 

. dence is legally sound. Following that 
decision, in my judgmént, the conviction 
cannot be disturbed on revision. Mr. Moti 
Sagar has strongly urged that the sentence 
is excessive. He points out that it was 

“ through the assistance of the petitioner 
himself that the revolver was ultimately 
discovered, that the Police on their first 
attempt to find the weapon in the well 
did not succeed, and it was not until 
some days after the operation had been 
started, and until a dredger had been used, 
that the revolver was ultimately discover- 
ed. As the petitioner apparently disclos- 
ed the fact that he had disposed of such 
a weapon, immediately after he was in- 
terviewed by the Police, I think the sen- 
tence is somewhat severe. I would 
saccordingly reduce it to 12 months’ rigorous 
imprisonment which, I think, would meet 
theends of justice. Inother respects the 
petition is dismissed. 


R, L. Sentence reduced. 


MADRAS HIGH COURT. 
CriminaL Revision Oase No. 329 or 1926. 
(CORIMINAL Revision Petition No. 280 
or 1926). 

October 28, 1926, 
Present:—Mr. Justice Curgenven. 
Inve MANIKKATH KULAPPURA 
VEETTIL BHARGAVI AMMA— 


PETITIONER— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 488, 540 
--Application for maintenance of child—Dispute as io 
legitimacy—Evidence adduced by parties held by Magis- 
trate to be inconclusive—Examination by Magistrate of 
fresh witnesses without previous notice—Finding of 
legitimacy based solely on fresh evidence -~Procedure, 
whether legal—Prejudice. f 

Section 540, Criminal Procedure Code, confers very 
wide powers upon the Court to summon any material 
witness atany stage of a proceeding. The exercise 
of the powers so conferred is, however, objectionable 
where the action of the Magistrate in so summoning 
enables a party to the proceedings to obtain subse- 
quently, to the prejudice of the other party, evidence 
of persons who might have been included in its list of 
witnesses. , [p. 123, col. 2; p. 124, col. 1.] 

In proceedings under s$. 488, Criminal Procedure 
Code, for the maintenance ofa child, the question of 
its legitimacy was raised. Witnesses were examined 
on both sides but the Magistrate found himself unable 
to arrive at any d&finite conclusion on_their evidence 
ag to the legitimacy of the child. He, accordingly, 
took the course of going to the village and examining 
without previous notice certain residents as Court- 
witnesses, After doing this, he offered to examine 
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any one else in the village whom thé counter-petitioner 
might want; but he did not want to examine any one 
whom he had not already called. Solely on such new 
evidence he found that the child was legitimate and 
awarded maintenance: 

Held, on revision that since the finding of the Court 
was based exclusively on evidence subsequently obtain® 
ed, the counter-petitioner who had already produced 
all the evidence at his command was likely to have been 
prejudiced by such a course of action and the Court in 
pursuing it went beyond the reasonable discretion 


pac by s. 540, Criminal Procedure Code. [p. 124, 
col. 1.) 


Petition, under s. 488 of the Code of 
Criminal Procedure, 1898, praying the 
High Court to revise the order of the Court 
of the Sub-Divisional Magistrate, Palghat, 
in M. O. No.7 of 1926. 

Mr. P. Govinda Menon, 
tioner. 

The Public Prosecutor, for the Crown. 

Mr, A, Sivarama Menon, for the Respond- 
ent. 

CRDER.—This is a Criminal Revision 
Petition against an order passed by the 
Sub-Divisional Magistrate of Palghat Divi- 
sion under s. 488, Criminal Procedure Code, 
in so’ far as it awards maintenance for 
the younger of the petitioner’s two child- 
ren. The parties are Nairs and lived to- 
gether in sambandam up to withina certain 
period of the presentation of the petition. 
The counter-petitioner’s defence was that 
he was not the father of the younger child. 
Witnesses were examined on both sides, 
but the Sub-Divisional Magistrate found 
himself unable to arrive at any definite 
conclusion from their evidence asto the 
legitimacy of the child. He accordingly 
took the course of going to the village 
and examining without previous notice four 
of its residents as Court-witnesses. After 
doing this he offered to examine any one 
else in the village whom the counter- 
petitioner might want; but he did not want 
to examine any one whom he had not already 
called. The evidence of these Court-wit- 
nesses left absolutely no room for doubt, 
in the opinion of the Magistrate, as to the 
legitimacy of the child. 

The question iswhether the Sub-Divi- 
sional Magistrate’s action in examining 
these Court-witnesses after the parties 
hed adduced their evidence can be 
supported. Section 540, Criminal Pro- 
cedure Code, confers very wide powers 
upon a Court but as has been more than 
once pointed out see Sitab Singh v. Dal- 
ganjan Singh (1) and Natabar Ghose v. 


(1) 21 Ind. Cas. 1002; 12 A L, J. 15; 14 Ùr. L, J. 682. 


for the Peti- 
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bad 
Adya Nath Biswas (2)|the wider the powers’ 
the greater the exercise of discretion re- 
quired of a Magistrate. This principle, 
- Iethink, is the only assistance which can 
usefully be derived from the two deci- 
gions cited, because in each of these cases 
the witnesses examined were called by 
the Court at the instance of a party. It 
is clearly objectionable that a party should 
be able in this manner subsequently to 
obtain evidehce of persons who might have 
been included in its list of witnesses. In 
Ananda Chunder Singh v. Basu Mudh (3) 
. the Court in a summons case called a 
witness after the witnesses for each party 
“had been examined and then convicted the. 
accused of wrongful confinement. The 
learned Judges seem to have been in some 
doubt as to the regularity of this action, 
though they indeed remark that the Magis- 
trate was strictly within his rights under 
s. 540. Being unable to find that the 
accused wasin any way prejudiced, they 
declined to interfere. The circumstances 
of that case. differ, I think, considerably 
from those of the present one inasmuch 
as the Court did not base its conclusion ex- 
clusively or mainly upon the evidence 
which itcalled. Here we have no trust- 
worthy materials for a decision arising out 
of the partie’s evidence and the finding of 
the Court is based exclusively on evidence 
subsequently obtained. J cannot but think 
that the counter-petitioner who, before this 
was done, had already produced all the evi- 
dence at his command, is likely to have 
been prejudiced by such a course of action, 
and that the Court in pursuing it went 
beyond the reasonable discretion afforded 
by s. 540, Criminal Procedure Code. 


Under s. 112 of the’ Evidence Act there 
is à presumption in favour of the legiti- 
macy ofachild born during the continu- 
ance of a valid marriage between his 
mother and any man, or 280 days after its 
dissolution,the mother remaining unmarried, 
and this presumption can only be rebutted if 
it is shown that the parties to the marriage 
had no access to each other at any time when 
the child could have been begotten. It has 
been argued here that the form of union 
known as sambandam-is a valid marriage, 
and if this be so, and if the child was born 
within the prescribed time, the counter- 


(2) 75 Ind. Cas. 541; 27 O. W. N. 675; 37 ©. L. J. 
415; A. I. R. 1923 Cal. 690; 24 Or. L. J. 957. 
43) 24 O. 167; 12 Ind. Dec, (N, 8.) TTT. 
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petitioner can only ‘rebut the presumption 
by proving non-access. It is unnecessary 
for the petitioner, once the validity of the 
marriage is proved, to establish affirmative- 
ly that the child is legitimate. I think 
that, having regard to this consideration 
and tothe objections raised to the pro- 
cedure adopted by the trial Court, the best 
course will be to set aside the order in so 
far as it relates to the younger child and to 
remand the case for re-trial in the light of 
the above observations, and I order accord- 
ingly. Opportunity may, of course, be given 
to the petitioner, if she cannot rest her case 
upon the validity of her marriage to the 
counter-petitioner toexamine any of the 
witnesses previously examined as Court- 
witnesses, 


v. N. V. Order set aside. 
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LAHORE HIGH COURT. 
CaiminaL APPEAL No, 1033 or 1926, 
December 20, 1926. 

Present : —Mr. Justice Agha Haidar. 
AHMAD DIN AND ANoTHER—ACCUSED— 
APPELLANTS 
versus 
EMPEROR—RESPONDENT. 


Penal Code (Act XLV of 1860), ss. 97, 99—Right of” 


private defence—Importance of the plea —Magistrates, 
duty of. 

In the excitement and confusion of the moment it 
is not to be expected that an average man would 
weigh the means that he intends to adopt at the spur 
of the moment for self-defence in golden scales, though 
the counter-attack should not be out of all proportion 
oe force employed in the original attack. [p. 126, 
col. 1. : 

A Magistrate should not in his zeal to suppress 
crimes of violence overlook the importance of the pro- 
tat of law as regards the right of private defence. 

1014. 

Appeal from the order of the Magistrate, 
First Class, exercising enhanced powers 
under s. 30, Criminal Procedure Code, 
Sialkot, dated the 2'st August, 1926. 

Mr. Khurshaid Zaman, for the Appellants. 

Mr. C. L. Mathur, for the Government 
Advocate, for the Respondent. 

SUDGMENT.—This is an appeal by 
Sultan and Ahmad Din father and son res- 
pectivelv, against the order of a Magistrate 
of the First Class exercising.powers under 
s. 30 of the Code of Criminal Procedure 
convicting the appellants under s. 307 of 
ihe Indian Penal Code. Ahmad Din has 
been “sentenced to “Bis; years” rigorous“ 
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imprisonment including three months’ 
solitary confinement and Sultan has been 
sentenced to six months’ simple imprison- 
ment on account of his old age and infirm- 
ity, he being about seventy years old. 
Both have appealed, ` 

The case is‘ a difficult one, and I have 
given it much anxious thought. Without 
entering into the details of the respective 
stories set up by the prosecution and the 
defence as regards the enmity between 
the party of the accused and the com- 
plainant’s party, it may be taken that 
undoubtedly there was ill-feeling existing 
between Ahmad Din’s and Budha’s party. 
On the 28th July, 1926, at about 9 P. m. there 
was admittedly a fight in one of the streets 
of Sialkot. Whether it was a chance en- 
counter orthe accused came purposely to 
attack Budha it is difficult to say. We 
may, however, take it that Budha with one 
or two others came face to face with 
Ahmad Din who, according to the pro- 
secution, was accompanied by his father 
Saltan and his brother Abdullah. What 
makes the case a baffling one is the fact 
that two persons one from each party in 
this melee were injured. Budha, the com- 
plainant, got five injuries which, according 
to the medical evidence, were inflicted with 
a sharp edged instrument, One of these 
injuries 


grievcus, The others were also bad cuts 


but not serious, Ahmad Din, the appel-. 


lant got no less than seven injuries and one 
of them inthe head was a contused wound 
which bled very profusely. And yet we 
find that, with the exception of Budha 
the complainant, and Muzafiar Din (P. W. 
No 8) all the other witnesses for the pro- 
Secution who profess to have been present 
at the scene of occurrence are mysteriously 
silent as to how Ahmad Din came by his 
seven injuries. Sultan had a very slight 
abrasion somewhere on one of his arms. 
The story for the prosecution is that 
Budha, after regaling himself at a milk 
shop, was engaged in conversation with 
one Ahmad Jan (P. W. No. 5) when he 
came face to face with Sultan, Ahmad 
Din and. Abdullah. Budha, according to 
the prosecution story was discussing the 
alleged improper conduct of Ahmad Din 
accused: in having assaulted a woman 
Musammat Hussain Bibi the wife of one 
Saifa. Ahmad Din remonstrated saying 
that Budha had no business to discuss 
him, There was an exchange of abuse, 
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was in the abdomen and was 


* 395 


and the prosecution alleges that Sultan 
the old man, gave a dang blow to Budha 
which was followed by another dang blow 
by his son Abdullah who is absconding, 


“On this Budha picked up a lathi from 


somewhere and hit Ahmad Din, the appel, 
lant, who slashed at Budha with a knife. 
At this stage some passers-by intervened 
and the knife was snatched from the hard 
of Ahmad Din. 

The First Information Report was made 
soon after by Budha and it*is a very 
significant fact that Budha does not men- 
tion the name of Sultan as one of his 
assailants who actually hit him a blow, 
and whatis more important, he does not 
mention the fact of any injuries having 
been inflicted upon Ahmad Din in this fight 
by anybody. He just kept quiet abcut 
these injuries. There was delay in the 
production of the knife by the witness 
Muzaffar Din, and Budha himself and some 
other prosecution witnesses are not positive 
whether the knife (Ex. P-1) was the iden- 
tical weapon used by Ahmad Din. The 
knife, asketch of which is placed on the 
record, is a formidable weapon such as is 
used by butchers for dressing ‘red’ meat, 
It was not handed over promptly to the 
Police but was produced later on by Muzat- 
far Din witness at the Hospital. This 
delay is not accounted forand it cannot be 
said with certainty that this was the very 
knife used by Ahmad Din. The knife 
used by Ahmad Din, according to the 
story for the defence, was an ordinary 
pocket knife. < 

The story for the defence is that Budha, 
was accompanied by Sultan, a trurk-maker, 
and two other persons named Maina and 
Chhappa. Sultan, the trunk-maker, ac- 
cording to the defence, bore ill-will towards 
Ahmad Din because, according to the 
defence, Ahmad Din was instrumental in 
getting a report made by his aurt, Mu- 
sammat Jan Bibi, against two women one 
of whom was the wife of Sultan, the trunk. 
maker, As stated above, the difficulty 
which the case presents lies in the fact 
that none of the prosecution witnesses 
clearly states as to how Ahmad Din receiv- 
ed no less than seven injuries. Therg 
can beno doubt that if Ahmad Din wag 
attacked by Budha alone or by his coma 
panions, then Ahmad Din hed a clear right 
to defend himself against his assailants. 
It should be remembered that in this fight 
Ahmad Din gota lathi blow on, his head, 


fe s 
It might have been a grievous hurt: cer- 
tainly Ahmad Dih must have reasonably 


apprehended grievous hurt at least after’ 


this onslaught upon him by Budha, which 
resulted in profuse bleeding. In the 
excitament and confusion of the moment it 
would be too much to expect that Ahmad 
Din should ascertain the nature and extent 
of the injury to his head before defending 
himself in the best way he could against 
very serious injury. We have in the evi- 
dence that ‘in this fight at a certain stage 
Abmad Din was thrown down and Budha 
got on to the top of him. In such a stateof 
things it is not to be expected that an aver- 
age man would weigh the means that he in- 
tends to adopt atthe spur ofthe moment 
for self-defence in golden scales, though, 
of. course, the counter-attack should not bo 
out of all proportion to the force employed 
in the original attack. It is sometimes 
noticed that Magistrates with the very best 
of intentions and in their commendable 
zeal to suppress crimes of violence over- 
look the importance of the provisions of 
law asregards the rightof private defence. 
The present case is an illustration. The 
accused have produced evidence in their 
defence, and it cannot be said that the 


evidence on behalf of the prosecution is. 


decidedly superior to that put forward by 
the defence. The witnesses for the defence 
support the story put forward by the accus- 
ed and say that the first blows were struck 
by Budha and that it was only afterwards 
that Ahmad Din whipped out his knife 
and slashed at his‘ assailant Budha. In 
this connection a brief extract from the 
evidence of Muzaffar Din (P. W. No. 8) 
is not without interest. He says : 

“Budha was grappling with Ahmad Din 
and he struck him first two or three fists 
and then two or three blows. He picked 
up a stick from somebody after he had 
received dang blows and he struck two or 
three blows to Ahmad Din before the 
latter stabbed him. I had stated before 
the Police that Ahmad Din and Budha had 
quarrelled and the. latter had beaten him 
with fists.” f 
- This evidence, Coming as it does from 
the mouth of one of the prineipal witnesses 
for the prošecution is not without signi- 
ficance and the appellant Ahmad Din is 
perfectly entitled to make full use of it in 
his defence. It, should further be noted 
that the evidence of Dr. Lal Chand as 
yegards the injuries foundon the person of 
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Ahmad Din is that they could not have” 
been caused by a mere struggle with a: 
person who was empty handed. Even` 


_ Budha, the complainant, after making some. 


confused statements in his examination-in- ° 
chief gives away his whole case when he 
says in his.cross-examination “Thad receiv- 
ed only two dang blows when I struck a 
stick to Ahmad Din who was ahead of all: 
the accused.” Now, the prosecution wit-' 
nesses are unanimous that Ahmad Din 
never struck a dang blow to Budha and 
that the dang blows were struck by Sultan 
and Abdullah. This shows that the first 
attack upon Ahmad Din was made by 
Abdullah alone. 

On the whole I think that the case on 
behalf of the prosecution is, to say the 
least of it,a doubtful one, and, under all: 
the circumstances of the case, I think that- 
the injuries inflicted by Budha on the 
person of Ahmad Din were inflicted in the’ 
exercise of the right of private defence. 
Under the circumstances I accept the 
appeal of Ahmad Din, set aside his convic- 
tion and sentence and order that he may be 
released forthwith, ` 

As regards Sultan he does not seem to. 
have taken a prominent part, and in fact 
the First Information Report does not say 
that he hit any blow. I, therefore, give 
him the benefit of doubt asI do not think 
that on the evidence on the record his 
guilt has been satisfactorily established. 
I accept the appeal of Sultan also, set 
aside his conviction and sentence and 
order that he may be acquitted. He is on 
bail already and need not surrender, 

R. L. Appeal accepted. 


end 


PRIVY COUNCIL. 
APPEAL FROM THE LAHORE Hrem Court, 
November 11, 1926. | 
Present :-—Viscount Haldane, Lord Sumner 
and Lord Sinha. 
MADAT KHAN AND anoTHER— 
APPELLANTS , ° + 


A versus 
EMPEROR—RESPONDENT. 

Criminal trial—Cross cases—Hyidence “recorded: 
separately—Judgment, common—Irregularity, 

In the trial of cross cases arising out of the same 
occurrence the Court ought to keep the evi- 
dence in each case entirely distinct and to deliver 
separate judgments in each case, Where, however, 


(1601. Ó. 1937) 


the evidence is separately recorded in each trial, the 
mere fact that both the cases are decided’ by one 
judgment would not vitiate the trial. 


Appeal from the judgment of the High 
Court, Lahore. 


Mr. W. W. Wallach, for the Appellants. 
Messrs. A. M, Dunne and Kenworthy 
Brown, for the Crown. 


. JUDGMENT. 

Viscount Haldane.—In this case 
their Lordships advised His Majesty that 
special leave to appeal should be granted 
because of the apprehension that itmight 
turn out that evidence which was given 
in one trial had been improperly imported 
into a quite separate trial. Now thatthe 
case has been fully and fairly put by Mr. 
Wallach on its merits, it turns out that 
the apprehension was not well founded... 

Two parties were charged for their 
attacks on each other in the same occur- 
rence, and the charges were tried separately 
at two distinct trials. But, naturally, as 
the occurrences were common to both 
cases, the evidence given for the prose- 
cution was similar to a substantial extent 


in each case. Hach party, no doubt, was a. 


witness against the other, but, on the 
other hand, there was also independent 
évidence, In a case of that kind it 
is almost impossible to keep the cases 
wholly separate. Although they were 
fried separately, the High Court gave 
one judgment, but treated the cases as 
two cases which had been separately tried. 
It is said that they imported considerations 
from one case into the other, When one 
lodks at it, to some extent that: was inevit- 
able and to some extent it didso happen. 
There was, however, a body of separate 
. evidence which was applicable to each 
case, and that in itself was enough for the 
conviction; so that, although technical- 
ly it might have heen better to keep the 
evidence entirely distinct, and to have 
delivered twoseparate judgments, no in- 
justice has followedfrom what was done, 
‘There is no doubt that in substance the 
learned Judges had material on which 
to come to the conclusion to which they 
did come." They have come to a conclu- 
sion which in substance appears to their 
Lordships to be the right one, and it is 
only on technica grounds that that conclu- 
sion could be questioned. 

In those circumstances their Lordships 
gee no good reason for advising His Majes- 
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ty to interfere in this case and the appeal 
should be dismissed. 
Z. K. Appeal dismissed, 
Solicitors for the Appellants:—Messrs. 
T. L. Wilson & Co. . 
Solicitors for the Crown:—The Solicitor, » 
India Office. 


LAHORE HIGH COURT. 
URIMINAL Revision Petition No, 898 of 
1926 
January 14, 1997. 
Present:—Sir Shadi Lal, Kr., Chief 


Justice. 
EMPEROR—PETITIONER 
K versus 
KESHO RAM 4ND anoraer—Accosgp — 
A RESPONDENTS. 


Criminal Procedure Code (Act V 
362—First offender~-Release, order of—Discretion of 
Court—Revision- -Interference by High Court. i 

Where a Magistrate makes an order of release under 
8. 562 of the Criminal Procedure Code in a case to 
which the provisions of that section are applicable 
after taking into consideration all the relevant cireum- 
stances of the case, the High Court will not interfere 
with the exercise of his discretion in revision, unless 
a strong case is made out justifying such interference, 
[p. 128, col. 1.] 

Petition, under s. 563 (3) of the Criminal 
Procedure Code, for enhancement of the 
sentence passed upon the respondents by the 
Magistrate, First Class, exercising enhanced 
powers under s. 30, Criminal Procedure 
Code, Lahore, dated the 5th March, 1926. 

Mr. Sundar Das, for the Petitioner. 

Mr. Tek Chand, for the Government Advo- 
cate, for the Respondents, 


JUDGMENT.—The Trial Magistrate 
has convicted both the accused under s, 
161 read with s. 116 of the Indian 
Penal Code; but, instead of sentenc- 
ing them to any punishment he has 
directed, under s. 562 of the Criminal 
Procedure Code, their release on probation 
of good conduct. The learned Counsel 
for the Crown asks this Court to interfere 
in revision with the order of the Magistrate 
and to pass a sentence of imprisonment 
upon each of the convicts, Now, in order 
to give the Magistrate jurisdiction to 
release an offender under this section, it is 
necessary that two conditions must be 


of 1898), ss. 139, ~ 


p 
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those specified in section. Itis conceded 
that both these requirements of the law 
have been satisfied ; and the only question 
is whether the Magistrate was, in the cir- 
cumstances of the case, justified in exercis- 
ing the discretion vested in him by law. 
Now, on perusing the judgment of the 
Magistrate I find that he has taken, to use 
his own phraseology, “everything into 
consideration,” and that he has also paid 


due regard tothe statement made by Mr.. 


Byrne, Special Public Prosecutor, that he 
does not “ask for a sentence of imprison- 
ment,” but “that an order under s. 562, 
Criminal Procedure Code, would meet the 
ends of justice.” The question for deter- 
mination is whether in these circumstances 
I should exercise my extraordinary juris- 
diction as a Court of Revision and interfere 


with the diseretion exercised by the Magis-- 


trate. In this connection my attention 
has been invited by the learned Advo- 
cate for the respondents to a judgment of 
Mr. Justice Johnstone in Abdul v. Emperor 
(1) in which the learned Judge de- 
clined to interfere in revision with an 


order under s. 562 of the Criminal Pro-. 


cedure Code, although the order had been 


passed in a case to which the section was 


wholly inapplicable. Reliance is also 
placed on the judgment in Emperor v. 


Partab Narain (2) where it was pointed, 


out that the terms of s. 562, sub-s.(L) are 
wide, and the Court of Revision refused to 
set aside an order passed under that sec- 
tion by a Magistrate in the exercise of his 
discretionary jurisdiction. 


In the case before me the Magistrate 


has, as pointed out above, taken into con- 
sideration the relevent circumstances, and 
it is significant 
Prosecutor asked him not to pass a sen- 
tence of imprisonment but to make an 
order of release under s, 562 of the Crimi- 
nal Procedure Code. Upon these facts I 
am not prepared to hold that a strong 
case, such as would justify interference by 
a Court of Revision with the discretion of 
the trial Court, has been made out. Ac- 
cordingly I dismiss the application. | 

7. Ke Application dismissed, 

(1) 6 Ind. Cas. 639; 19 P. W. R. 1910 Or; 11 Cr. L. J, 


“6, 88 Ind. Oas. 1054; 2 O. W, N. 593; 26 Or. L. J. 
1278; A. I. R. 1925 Oudh, 673. 


. tbrahio a ee z 
fulfilled: (1) the accused must be a firat- 
‘offender ; (2) the offence must be one of 
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LAHORE HIGH COURT. 
| ORIMINAL APPEAL No. 1126 oF 1926, 
I January 8, 1927, 
Present:—Mr. Justice Dalip Singh. 
“ IBRAHIM—Accuszp—APPELLANT 
~ versus — 
EMPEROR— RESPONDENT. : 
Penal Code (Act XLV of 1860), s. 376—Rape—` 
nchastity of girl—Sentence. 
Where ina case of rape it is found ‘that the girl is 


of unchaste character, a very severe sentence is not 
called for. . 


Criminal appeal from the order ofthe Ad- 
ditional District Magistrate, Shahpur at 
Sargodha, dated the 18th October, 1926. 

Mr. Niaz Muhammad, for the Appellant, 

Mr. Abdul Rashid, Assistant Legal Re-: 
membrancer, for the Respondent. i 

JUDGMENT.—The appellant in this 
case has been convicted by the learned Ma- 
gistrate under s. 376, Indian Penal Code, 
and sentenced to rigorous imprisonment for. 
seven years. The evidence of Musammat 
Sharif Khatun, the girl who was raped, 
corroborated by the evidence of Ali Muham- 
mad, who is a disinterested witness, leaves 
no doubt that the girl was raped as she, 
alleges, and I agree with the learned 
Magistrate in rejecting the defence evidence, 
At the same time the medical evidence 
shows that the girl was used to sexual in- 
tercourse and as she is unmarried it fol- 
lows that she was unchaste. Her own story 
is that when the cattle of the accused tres- 
passed on a grassy plotin which she was 
grazing her cattle she drove away the cattle 
and then went a distance of 60 or 70 karms 
to remonstrate with the accused. The ac- 
cused thereupon seized her and proceeded 
to rape her. Hercries attracted the atten- 
tion of Sultan (P. W, No. 2) and Ali Mu- 
hammad (P. W. No. 3) who rescued her, 
Ido not reject this evidence, but at the 
same time taking into consideration the 
circumstances of the case I consider that the 
sentence is too severe ‘and I reduce it to 
four years’ rigorous imprisonment, The 
appeal is accepted to this extent only. 

Z, Ke Sentence reduced, 


i 
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‘LAHORE HIGH COURT... 
Ssconp Civit, APPEAL No, 1845 oF 1926.. 
January 3, 1927. l 
Present:—Mr. Justice Addison. 
LABHU RAM—Puainrie 
— APPALLANT | 
` . versus 
SAZAWAR AND OTAEkS— DEFENDANTS 
— RESPONDENTS. | 

Hindu Law—Minor —Mortgage, payment af—Guar- 
dian, natural, whether can grant vad discharge—Re- 
gistration Act (XVI of 1908), s. 17—-Endorsement of 
payment on bask of mortgage-deed —Reyistration, whe- 
ther necessary—Oral evidence of puyment, whether 
admissible. 

The de facto and natural guardian of a Hindu minor 
has full power to collect debts on behalf of the minor 
and to give a valid discharge in respect thereof. 
Therefore, in the absence of fraud or collusion a 
mortgagor who pays the -mortgagc-moncy to the de 
facto and natural guardian of the mortgagee. who isa 
Hindu minor, obtains a valid discharge of the mort- 
gage-debt. - i 

Where the fact of the payment of the mortgage- 

money is endorsed on the back of the mortgage-deed 
but a sentence is added that the mortgage has been 
extinguished, the endorsement, if unregistered, is not 
admissible in evidence but oral evidence is admissible 
in such a case to prove the payment of the mortgage- 
money. : 
. Second appeal from the decree of the 
Additional District Judge, Amritsar, dated 
the Ist. April, 1926, affirming that of the Ad- 
ditional Subordinate Judge, Fourth Class, 
Tarn Taran, District Amritsar, dated the 
23rd December, 1925. 


Mr. Durga Das, for the Appellant. 
Messrs, B. A. Cooper and Maya Das, for 
the Respondents. i 


JUDGMENT.—Respondents mortgag- 
ed land to plaintifi's father by three 
different mortgage-deeds. Plaintiff's father 
then died and during the minority of the 
plaintiff his mother acted as-his natural 
and de facto guardian. In 1914 the respond- 
ents paid to the plaintiff's mother. the 
full amount dueon the three mortgages 
and receipts for the different sums were 
endorsed on the mortgage-deeds. Unfor- 
tunately it was also added at the end of 
the endorsements that the mortgages were 
extinguished. The land was.at the same 
„time mutated back into the names of the 
original owners without mortgage. After 
the- plaintiff became a major he instituted 
the present suitfor possession of the mort- 
gaged land on the ground that the money 
had not been paid to his mother, that she 
had no power fo grant redemption of the 
land and that she did not spend the money 
for his benefit, The two Courts below 
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have concurred in dismissing the plaintiff's 
ch and he has presented this second ap” 
peal. 

The first point argued on his behalf was 
that as ‘the endorsements on the mortgage- 
deeds were inadmissible in evidence oh 
account of their want of registration no 
other evidence as to the redemption of the 
land or payment of the full amount of the 
mortgage-money could be given. I am un- 
able to accept this contention. Amir v. Diala 
Mal (1) is a ruling on all fours with the 
present. There also the same mistake had 
been made of adding a sentence extingu- 
ishivg the mortgage to the receipt proper 
and oral evidence was admitted in proof 
of the payment of the mortgage amount. 
There is ample evidence that the money 
was paid to the widow bona fide as guar- 
dian of her minor son and that the land 
was then mutated in favour of the original 
owners, ; 

The only other point argued was that it. 
wa3 the duty of the mortgagors to see that 
the money paid to the mother of the minor: 
was.applied for his benefit. I entirely dis- 
agree. The de facto and natural guardian 
of a Hindu minor has full power to collect 
debts. There is no evidence in the present 
cise that the mother misapplied the money. 
No fraud or collusion bstween the mort- 
gagor and the widow has been established, 
In fact there is a clear finding that all 
along she had been doing all the necessary 
acts to look after the interests of her minor 
son. She instituted suits and obtained 
decrees, Throughout she had been realis- 
ing rents and all this time she acted in 
good faith. She educated the plaintiff up 
to the F. A. standard and saw to all his 
interests and those of his sister, In 
my opinion the mere fact that there was a 
lien on land for the debt in question in 
the appeal before me cannot make any 
difference. The widow was entitled to col- 
lect that debt and the mortgagors were 
justified in paying the money to her in 
good faith in the ordinary course of busi- 
ness. There isnoforcein the appeal which 
I dismiss with costs. 

Z. K. Appeal dismissed, 
(1) 39 P. R, 1904; 91 P, L. R, 1904, 
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APPEAL FROM THE ALLAHAvAD HIGH COURT. 
-December 10, 1926. 
Present:—Lord Phillimore, Lord Blanes- 
burgh, LordSalvesen and Sir John 
. Mas Wallis. 
‘SRI KRISHN DAS AND orners— 
i APPELLANTS 
versus 


¿NATHU RAM AND ANOTHER— 
. RESPONDENTS. 

Hindu Law—Joint family—Sale. of ancestral pro- 
perty—Necesstty—Duty of vendee—Portion of sale 
consideration not accounted for, effect of. 

Where a Hindu father has sold ancestral property 
for the discharge of his debts, if the application of the 
bulk of the proceeds of the sale is accounted for, 
the fact that a small part is not accounted for will 
not invalidáte the sale. From this, however, it does not 
follow that the sale, will be invalidated wherever the 
part ofthe sale consideration not accounted for can- 
not be described as small, The true question which 
falls to be ‘answered in such cases is whether the sale 
itself was'one which was justified by legal necessity. 


{p.132 5ok.l.j ~ 


The purchaser is, in such a case, bound to inquire 


“into the necessity for the sale and to satisfy himself 


as well as’ he can, that the vendor is acting in the 
particular instance for theberiefit of the family. If 
he does inquire. and acts honestly, the real existence 


; ofan alleged and reasonably credited necessity is not 


a condition precedent to the. validity of the sale, 
which tenders him bound to see to the application of 
the money. [p, 132, col. 2] __ 

Where it was found that the sale challenged was 
made after due inquiry as to the legal necessity by thé 
vendee, that such necessity was proved by him to thé 
éxtent of Rs. 3,000 out ofa total price of Rs. 3,500 and: 
that the sale was for an adequate consideration: 

Held, that the mere fact that after a long interval of 


.time the vendee was not’ able to establish how thè 


surplus, of Rs. 500 was applied was not a sufficiéxtt 
ground in law for setting aside the sale. [p. 134, col, 
z, i 7 
: Aea from the judgment and deére@ 
of the High Court of Allahabad, dated 
the -30th March, 1921, reversing that of 
the ‘Additional’ District Judge, Aligarh, 
dated the 1st February, 1919. 

Mr. B. Dubé; for the Appellants. 

Mr. S. Hyam; for the Respondents. 


JUDGMENT. 

Lord Salvesen.—This is an appeal 
‘from- a judgment and decree dated 30th 
March, 1921, of the High Court of Judica- 
ture at Allahabad which on second appeal 
reversed a judgment and decree, dated the 
1st February, 1919, of the Additional Dis- 
trict Judge of Aligarh who had set aside a 
judgment‘and decree, dated 30th August, 
1918, of the Subordinate Judge of Aligarh. 

The petition of plaint was at the instance 
of Nathu Ram and his brothers, sons of one 
Dungar Mal, and was directed against 
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Kanhaiya Mal who had purchased ancestral 
property from the plaintiffs’ father in the 

yesr 1802, and the main relief sought was 

that the sale-deed dated 23rd December in 

that year should be declared invalid, and 

the plaintifis awarded proprietary pêsses- 

sion of the property thus alienated by their- 
father. The property sold: consisted of:— 

1. One moiety shareʻin a 6-biswa, 5- 
b-swanst zemindari share of a property in 
Mauza, Daulatpur. ' 

2. A proportionate share in 51 bighas, 18 
biswas, 13 biswansis ‘ pukhta” of a zemindari 
property in the same mauza, both situated 
in the District of Aligarh. x 

The plaintiffs were members of ə Hindu 
joint family of which their father Dungar 
Mal was manager, and were minors at the 
date of the sale deed, and the eldest of 
them only attained majority some sbort 
time before the suit was ‘brought. : The 
plaintiffs’ father, Dungal Mal, was made a 
party to the action but did not defend. 
He was alive at the date of the trial, but 
has since died. 

The facts found by the District Judge 
of Aligarh, which are admittedly conclusive, 
may be summarised as follows: — 

1. The sale-deed in favour of the defend- 

ant No. 1's father was executed in December, 
1 02, and the consideration” therein stated 
of Rs, 3,500 was paid in cash. 
. 2, The property in question had been 
préviously sold by auction, but on the 5th 
Jaiuaty, 1902, Dungar Mal paid Rs. 1,300 
to gét this sale set aside, and shortly before 
that lé had spent a sum of about Rs. 4,000 
on his sister’s wedding. _ 

3. In order to meet part of his indebted- 
ness thus incurred Dungar Mal had -borrow- 
ed on promissory notes from Kewal Ram 
a money-lender, two sums of Rs. 1,000 and 
Rs. 1,600. 

4. These two sums, with interest, bringing 
the totalup to Rs. 3,000, were discharged 
out of the consideration money paid by the 
vendee, and the promissory notes delivered 
up. r 
9. Before purchasing the property from 
the Hindu father the vendee ascertained the ° 
‘facts above mentioned. 

6. There was no evidence as to how 
Dungar Mal applied the Rs. 500, the balance 
of the purchase price, and he did not tender 
himself as a witness. ` e 

7. Thə Additional Judge accepted the 
conclusion of the Subordinate J udge that 
tho sale was made for adequate consideras 


t 


` bulk of ,the proceeds has 


. the sale. 


[i00 I. ©. 1927] 


tion, and indeed, that the seller got a good 
price for it. 

#, He appears also to have accepted the 
viewof the Subordinate Judge that there 
was no truth in the allegations made by the 
plaintiffs against their father as to his lead- 
ing an immoral life, but that there were 
grounds for holding that the suit had been 
instigated by him. 

9, During the sixteen years preceding 
the action the vendee spent large sums on 
the improvement of the property, the value 
of which at the date of the suit now exceeds 
Rs. 10,000. On thesé facts the Additional 
Judge held in law that thesale was execut- 
ed “for legal necessity” and, therefore, the 
transaction wasone which the plaintifis can- 
not set aside. He accordingly dismissed 
the suit with costs. 

The plaintiffs appealed tothe High Court, 
the main, if not the only ground of their 
appeal being that the sum of Rs. 500 had 
not been applied in payment of debts for 
which the property sold could have 
been charged. This argument prevailed. 
In their judgment the learned Judges 
said: “It is difficult to decide eases of 
this nature upon any fixed principle. lt 
has been held by their Lordships of the 
Privy Council that in cases where the father 
has sold ancestral property for the dis- 
charge of his debts if the application of the 
been satisfac- 
torily accounted for the fact thai a small 
part is not accounted for will not invalidate 
That principle has been followed 
in numerous cases. The difficulty always 
is to ascertain what’ amount, in cases like 
this, is the, bulk of the purchase-money.” 

After referring to two Allahabad cases to 
which more particular reference will after- 
wards be made, the learned Judges go on to 
say :— Wé have, therefore, to deal with 
each case on its merits, and to decide whe- 
ther in a particular instance the amount for 
which the legal necessity has not been 
proved is with regard to the whole considera- 
tion what may be described as a trifling 
sum. In the present case it is shown that 
out of Rs. 3,500 only Rs, 3,000 represented 
the money which was taken for legal neces- 
sity. We should find it difficult, having 
regard to the decisions of this Court, to 
hold that Rs. 500 is in this instance a trifi- 
ing amount, and we think, therefore, that 
we ought to follow the. line which was taken 
in thetwo Allahabad cases above referred 
to.” They accordingly gave the plaintiffs 
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a conditional decree by which they wer® 
declared entitled on payment of Rs. 3,000 
within six months from the date of thé 
decree, to have the sale set aside, and the 
property returned by the defendant No. 1, 
The two decisions referred to by the, 
learned Judges, and which were treated as 
binding by them are those of Gobind 
Singh v. Baldeo Singh (1) and Ram Dai 
Kunwar v. Abu Jafar (2). In the former 
of these cases on a suit to set aside the sale 
offamily property, it was fourrd that out 
of the total consideration of Rs. 3,299-8 
a sum of Rs. 2,923-8 represented money 
which had been applied for purposes of 
legal necessity. In the second case it was 
found that Rs. 2,550 out of the total con- 
sideration of Rs, 2,995 represented money 
taken for legal necessity. In both cases 
conditional decrees setting aside the sales 
were passed on payment of the sums which 
were foundto have been applied for pur- 
pose of legal necessity. Considering, there- 
fore, the matter simply as one of arithmeti- 
cal calculation the decision in the present 
case may be said to have followed upon 
these, and so from the point of view of the 
learned Judges, who decided the present 
case, to have been sufficiently justified. 
The appellants, however, contended that 
the two decisions founded on were wrongly 
decided, and as they are not binding upon 
their Lordships’ Board their argument in- 
volves a review of the whole authorities 
with a view to ascertaining the correct prin- 
ciples on which similar questions to those 
raised in the present suit ought to be 
decided. In view of the diversity of opinion 
in the various Presidencies of India, their 
Lordships consider that they are bound to 
accede to this demand, and not the lessso 
because even in Allahabad a recent judg- 
ment of the High Court, which is printed 
as part of the record, appears tobe at 
variance with the three preceding judg- 
ments. In that case the Court of first 
instance had found that out of the entire con- 
sideration of Rs. 1,500 a sum of Rs, 967 
only represented debts binding upon the 
family property. It was held that to the 
extent of the balance of Rs, 532 no legal 
necessity was established. The District 


‘Judge differing from the trial Gourt, held 


that the sale should be sustained; that there 
were binding debts to the extent of 
Rs. 11.6 and that asthe bulk of the pur- 


1) 25 A, 330; A. W. N. (1903) 57, 
2) 27 Ar 408; A. W, N. (1905) 68 
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chase-money went to satisiy these . debts. 
the’plaintifis had no right to cancellation of 
the sale. This judgment was affirmed by 
the High Court, although the difference 
between the purchase-money and the debts. 
Which were found to create the legal neces- 
‘sity was much greater proportionally than 
in the present case or in the two cases on 
which reliance was placed above referred to.. 

The ground of differentiation was that the 
“ property sold was a moiety share:of a fixed- 
rate tenancy.over which there also extended. 
a mortgage, and that in such circumstafces 
“it is not always possible for the father of 
a family to sell just that share of the pro- 
perly which will bring in the precise sum 
which is wanted to clear the debts which 
are binding.” These two considerations. 
apply equally in the present case. . 

In their decision the learned Judges of. 
the High Court rely on the authority of the. 
case of Girdharee Lal v. Kantoo Lal. (3) and 
especially on the head-note whichscontains. 
this passage:— , : 

“Where a father has sold ancestral pro- 
perty for the discharge of his debts, if the 
application of the bulk of the proceeds. is. 
accounted for, the fact that a small part 
is not accounted for will not invalidate the. 

While this is in itself a correct statement 
of the law so far as it goes, it dees not by 
any means follow, as the learned High 
Court Judges seem to have thought, that it 
is a complete statement of the law or that 
the sale will be invalidated wherever the. 
part of the consideration not accounted for 
cannot be described as small. If this.were. 
sound the question would in each case be a 
matter of arithmetical calculation, and 
opinions would necessarily vary. as to what 
constituted the “bulk of the proceeds” or 
“a small part” of the same in each particu- 
lar case. The learned Judges seem to have. 
lost sight of the true question which falls 
to be answered in such cases, viz,, whether 
the sale itself was one which was justified 
by legal necessity. This is the point of 
view from which the matter is approached 
in the earliest case cited at the Bar of 
Hunoomanpersaud Panday, v. Babooce Mun- 
raj Koonweree (4). The case related to a 
charge upon property by way of mortgage,, 
and not toasale, but the principles to be 


(3) LI. A, 321; 22 W. R.56; 14 B. L. R. 187; 3 Sar. 
P. O. J. 380 (P. C). : 

(4) 6 M. I. A. 393; 18 W. R. 8lu; Sevesire 253n; 2 
Suth, Pa O, J, 29; | Sar. P, O d, 553 19 E, R. 147, 
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applied appears to their Lordships to-be.the. 
same as in the case of a sale of property. 
The head-note states correctly the points 
actually decided sofar as bearing on the’ 


headnote, said :— 
“The purposes for which a 


(page 4249), 


This- decision was followed in the case 
of asale by a Hindu widow ‘in the case of 
Fam Gopal Ghose `v. Bullodeb’ Bose (5), 
where it was held by the High Court of 
Calcutta that: > i 7 ' 

“Where there is no doubt as to the neces- 
sity for a sale by a Hindu widow and the 
vendee pays a fair price fór the property sold 
and acts throughout’ bona fide, the mere 
fact of only two-thirds’ of the purdiase- 
money having been paid to creditors, would’ 
not invalidate his conveyance, he not being’ 
bound to: see to the application'of hig 
money.” DS AA ah ae 

(5) W. R. 1864, p. 385. 2 8! 5 


EtPogeoteM, | Ad cca T, 


Mego en 
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„A similar decision was pronounced by 
the same Court, Baboo Luchmeedhur Singh 
v. Ekbal, Ali (6), where it was laid down 
that :— é 

““The rule that only so much of the pro- 
perty should be sold as will meet the 
necessity does not apply to cases where the 
excess-is small, or where the. money really 
required cannot otherwise be raised.” 

The case was a strong illustration of the 
principlelaid down by Lord Justice Knight 
Bruce, because there was an admitted sur- 
plus of about Rs. 14,000 as to the mode of 
application of which there was no very 
distinct evidence, the total sale price hav- 
‘ing been Rs. 65,000. Nevertheless, the 
learned Judge, who delivered the opinion of 
the High Court, made this observation:— 

“Looking at the transaction .as a whole 
we consider it to be one in which it is 
proved that the purchaser acted with 
reasonable and sufficient care and caution 
and in which a sufficient necessity did 
‘exist. We, therefore, declare the sale to 
be good and valid against the plaintiff.” 

This case was followed by another in the 
same Court, Lala Chatranarayan v..Uba 
Kunwari (7) wherea sale of a portion of 


an estate by a widow for Rs. 995 to pay ` 


_ off adebt of her father-in-law of Rs. 670 
was not invalidated bythe mere fact that 
she sold it for more than the amount of the 
debt when the purpose for which the sale 
was made, namely, the payment of the an- 
cestral debt, was quite legal. 

Similarly in Kamikhaprasad Roy v. 
Srimati Jagadamba Dasi (8) Mr. Justice 
Markby expressed the opinion thus para- 
phrased in the head-note, that: — 

“In purchasing froma Hindu widow, the 
purchaser is not bound to look to the ap- 
propriation of the money, nor is he affected 
by the fact that the alienation was made for 
‘a larger sum ‘than the necessity of the.case 
required.” f 

Reference may also be made to the case 
of Felaram Roy v. Bagalanand Banzrjee (9) 
in which the Calcutta High Court held that: 

“Wherea Hindu widow bona fide execut- 
ed. a permanent lease upon taking a selami 
of Rs. b25 in order to pay ofa debt of her 
husband's amounting to Rs. 100, this was 
- not a case in which the reversioners should 


(6) 8 W. BR. 75. 
(7) 1B. L. R. A. O. J, 201; 1 Ind. Dee. (x. s.) 252. 
(8) 5 B-L. R. 508. 

« (9) 6 Ind, Cas. 207; 140, W, N 895, 
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be allowed to recover possession upon pay- 
ment of the amount actually needed to pay 
off the loan.” 

In the course of their judgment the 
learned Judges made this observation :— 

“It would manifestly be impossible, 
and possibly prejudicial to the interest 
of the estate if the widow were to 
be held to be bound in every instance to 
sell property for payment of a debt due 
from her husband for exactly.the sum due 
to the creditor.” 

More important than any of these is the 
decision of thisBoard in an appeal from 
Madras, Medat Dalavoit Thirumalaiyappa 
Mudaliar v. Nainar Tevan (10). In that case 
the widow of a separated Mitakshara Hindu 
sold property belonging to her husband's 
estate in her possession as limited owner 
for Rs. 5,309, in order to pay off Rs, 4,588 
due .on two mortgages executed by her 
husband. The balance of Rs. 712 was ap- 
propriated by the widow to a purpose which 
did not constitute a legal necessity, but it 
was held that the sale was not invalid on 
this account, as the purchasers were not 
bound to see how the widow applied the 
purchase-money. 

All these decisions are, in their Lordships’ 
opinion, entirely inconsistent with the judg- 
ment appealed from, and with the Alah- 


-abad cases on which it was based. They 


are equally inconsistent with the decision 
in 4 recent case from the same Province, 
Dwarka Ram v. Jhuali Pande (11), and 
especially with the ground of judgment 
therein enunciated in the following absolute 
terms :— 

“Tf any part of the consideration was in- 
valid and not binding on the plaintiff, the 
plaintiff would be entitled to have the sale 
set aside. But if a portion of the considera- 
tion was good and binding on the plaint- 
iff, he would be entitled to reimburse it to 
the defendant. The form ofthe decree in 
a case of this kind should, therefore, be 
a decree for possession in favour of the 
plaintiff, subject to his paying to the pur- 
chaser so much of the consideration as was 
required for the necessities of the family.” 

In a still more recent case from the same 


(10) 74 Ind. Cas. 604; 27 C. W. N. 365; 16 L. W. 
478.4 U. P. L. R. P. G. 92; A. L R. 1922 P. C. 307: 
(1932) M W. N. 801; 21A. L. J. 282; 31 M. L.T. 149 
P. C)). 

; aur Ind. Cas. 134; 45 A. 429; A, Te R. 1993 All, 
248; 90. & A L. R. 494, . 
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Province, Daulat v. Sankatha Prasad (12) 
the Judges of the High Court appear to 
have reverted to the principles upon which 
the judgment now under review is based, 
holding that “the criterion for deciding 
whether the sale should be upheld or set 
aside is whether the portion which was not 
taken for legal necessity was such a small 
portion of the whole consideration that it 
might reasonably be left out of azcount.” 
As the sum in question wasonly Rs, 105 
out of a total vonsideration of Rs. 2,142-12-6, 
the Court upheld the sale transaction, but 
directed the defendants to re-pay to the 
plaintiff the sum of Rs. 105 which was found 
not to be covered by legal necessity. It is 
to be remarked that thisis the only case 
of those cited to their Lordships in which 
an order for re-payment of a small sum was 
made although the sale itself was sustained, 
and is entirely opposed to the whole current 
of authority. It was not done in the recent 
case decided by this Board, Masit-ullah v. 
Damodar Prasad (13). There a sum of 
Rs. 2,000 out of a total consideration of 
Rs. 18,400 was not shown to have been 
applied in the discharge of ancestral debts, 
but, on the other hand, there was no evi- 


dence that it was used for immoral or un-. 


authorised purposes.. In setting aside the 
judgment ofthe High Court and dismissing 
the plaintiffs’ suit their Lordships made no 
condition as to the re-payment of this 
balance of Rs. 2,000, It would rather appear 
that in any case where the sale has ‘been 
held to be justified, but there is no evidence 
as to the application of a portion of the 
consideration, a presumption arises that it 
has been expended for proper purposes, and 
forthe benefit of the family. This is in 
line with the series of decisions already 
referred to,in which it was held that, where 
the purchaser acts in good faith and after 
due enquiry, and is able to show that the 
sale itself was justified by legal necessity, 
he is under no obligation to enquire into 
the application of any surplus and is, there- 
fore, not bound to make re-payment of such 
surplus to the members of the family chal- 
lenging the sale. 

Applying the principles laid down in the 
above series of cases by this Board, and 


(12) 86 Ind, Oas. 91; 47 A. 355; 23 A. L. J. 55; L. R. 
6 A. 167 Oiv.; A. IR. 1995 All. 324, 

(13) 98 Ind. Cas. 1031; 53 I. A. 204: A. I. R. 1926 P. 
©, 105; 3 O. W. N. 721; (1926) M. W.N. 816; 21 L 
W. 551; 48 A. 518; 44 O. L. J. 321; 51 M. D. J. 799: 98 
Bom. Li. R. 1403; 7 P. D. T. 815; 25 A. L. J. i (P. 0), 
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consistently followed in other Courts in 
India, except in Allahabad, their Lordships 
have reached the conclusion that the judg- 
ment of the High Court cannot be sustained. 

On the facts found by the District J udge 
it must be taken that the sale challenged 
was made after due enquiry as to the legal 
necessity by the vendee; that such necessity 
has been proved by him to the extent of 
Rs. 3,000 out of a total price of Rs. 3,500; 
that the sale was for an adequate considera- 
tion, and that the mere fact that, after a 
long interval of time, the appellants have 
not been able to establish how the surplus 
of Rs. 500 was applied is not a sufficient 
ground in law for setting aside the sale. 

They will, therefore, humbly advise His 
Majesty that the judgment and decree of 
the High Court should be set aside,. and 
the plaintiffs’ suit dismissed with costs in 
all the Courts, including the costs of the 
present appeal. 

Z. E. Appeal allowed. 

Solicitor for the Appellants:—Mr. H. S. 
L. Polak. 

Solicitors for the Respondents:—Messrs. 
Douglas, Grant and Dold. . 


LAHORE HIGH COURT. 
MiISCELLANEOUS TIRST CIVIL APPEAL 
No. 1976 or 1925. 

January 3, 1926. 
{Present:—Mr. Justice Addison. 
FATEH MUHAMMAD—Appricanr— 
APPELLANT 
versus 
MAYA DAS AND OTHERS —OrEprrors— 
RESPONDENTS. 

Provincial Insolvency Act (V of 1920), s. 2?—Civil 
Procedure Code (Act V of 1908), s. 148—Insolvency— 
Discharge, application for—Extension of time—Power 
of Court. 

An Insolvency Court has power to extend the time 
fixed by it within which an insolvent is directed to 
apply for his discharge and it is not a fatal defect in 
the application for extension of time that it is made 
after the expiry of the fixed period. 5 . 

Miscellaneous First Appeal from an order 
of the District Judge, Jhang at Sargodha, 
dated the 28th April, 1925. A 

Mr. Muhammad Din Jan, for the Appel- 
lant. 

JUDGMENT.—Fateh Muhammad was 
adjudicated an ingolvent on the lst Mareh, 
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1923, and atthe same time was directed 


to apply for his discharge within two years. ' 


_ The case came on for hearing in the ordinary 
course on the 28th April, 1925, when Fateh 
Muhammad applied for anextension of the 
time within which heshould apply for his 
discharge. The learned District Judge 
refused to extend ths time onthe ground 
that he eould not do so as the prescribed 
period had expired by a few days. He, 
therefore, annulled his adjudication. Against 
Ne decision Fatei Muhammad has appeal- 
ed. 

The appeal must be accepted on the 
authority of Lakhi v. Molar (1) where 
it was held that it isnot a fatal defect 
that the application for extension was 
made after expiry: of the fixed date. It 
was further held there. that s. 148 -of the 
Code of Civil Procedure established that 
principle and there was nothing repug- 


nant to it in the provisions of the Insolvency’ 


Act, especially as provision for the exten- 
sion of time was contemplated by 
s. 27 (2) of the Act. I accordingly accept 
the appeal ex parte and remand the case 
tothe District: Judge with a direction that 
he must apply his mind to the question 
as to whether an extension should be 
granted. The annulment of the adjudica- 
tion is set aside. There will beno costs 
nae as none of the creditors have appear- 
ed. 

-ZK Appeal accepted. 
pr Ind. Cas. 115; A. I. R. 1925 Lah. 416; 26 P. L, 


ee 


MADRAS HIGH COURT. 
APPRAL aGaINsT OrpEr No. 320 oF 1925. 
f September 27, 1926. 
Present:—Mr. Justice Odgers and 
. Mr, Justice Curgenven. 
BALLA MALLAYYA—P.arntiFF No, 2 
po . — APPELLANT 
versus 
PEDDI VEERAYYA AND oTHERS— 
DEFENDANTS AND PLAINTIFFS Nos. 1 AnD 3 
—-RgSPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 115, 151, 
0. XLI, er. 23, 25, O. XLIII, r. 1 (a)—Order of 
remand—Fresh istues—Remand under_inherent power 
—Appeal—Revision. 

An Appellate Court has an inherent power of remand 
under s. 151, Civil Procedure Code, apart from O. XLI, 
r. 23, Civil Procedure Code, and no appeal lies against 
an order made in exercise of this power. [p. 136, col. 1.] 


BALLA MALLAYYA V. PEDDI VEBRAYYA, 
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eet 


Athappa Chetty v. Ramanathan Chetty (4; Muppa: 
varaju Venkata Radhakrishna Rao v. .Venthurumilli 
Venkatarao (4), Sheikh Muhammad Maracayar v. 
Rangasami Naidu (3) and Abdul Karim Abu Ahmed 
Khan Ghaznavi v. Allahabad Bank, Ld. (2), followed. 

Where in an appeal the Appellate Court found that 
the appeal could not be satisfactorily disposed of ine 
the absence of certain findings and, therefore,reversed 
the decision of the first Court, settled fresh issues and 
remanded the suit for fresh disposal by the trial 


Court : 
Held, (1) that no appeal lay against the order of 
remand; ([p. 136. col. 2.] Bg 

(2) that the Appellate Court acted within the limits 
of its jurisdiction and the order was, not capable of 
ee es under s. 115, Civil Procedure Code. 
10104. 

Appeal against the order of the Court of 
the Additional Subordinate Judge, Bapatle, 
dated the 12th March, 1925, and passed 
in A. S. No. 32 of 1923 (A. S.No. 243 of 
1924 on the fileof the Sub-Court, Bapatla) 
preferred against that of the Court of 
the Additional District Munsif, Ongole, in 
O. 8. No. 155 of 1924 (O. S. No. 645 of 1922 
on the file of the District :Munsif’s Court, 
Bapatla). l 

Messrs. P.. Kameswara Rao and Ch. 
Raghava Rao, for the Appellant. . ` 

Mr. K. Kameswara Rao, for the Respond- 
ents. 


: JUDGMENT. 

Odgers, J.—This is an appeal against 
an order of remand by the lower Appel- 
late Court and the preliminary point is 
taken that no appeal lies, The suit was 
for the restoration of a certain bund by 
the defendants, and the plaintiffs went to 
trial before the Munsif on the following 
issues:— 

(1) Whether the plaintiffs are entitled to 
have the bund ? 

(2) Whether the defendants were justifi- 
ed in removing the bund ? 

. (3) To what relief are the plaintiffs en- 
titled ? 

The Munsif decreed the suit. On appeal 
to the Subordinate Judge, he found that 
the appeal could not be satisfactorily dis- 
posed of in the absence ofcertain findings. 


_ He, therefore, reversed the Munsif’s decision, 


settled fresh issues and remanded the suit 
for fresh disposal by the Munsif’s Court. 
The appeal is brought under O. XLIII, 
r. 1, cl. (a) which allows an appeal from an 
order under O. XLI, r. 23. The latter is 
obviously inapplicable here and it is hardly 
contended that the suit was disposed of 
by the Munsif ona preliminary point. It 
is argued that the remand of the whole 
suit was incompetent and that the Sub. 


186 7 


ordinate Judge ought to have proceeded 
under O. XLI, r. 25 and called for findings 
while retaining the suit on his own file. 
It was held in Athappa Chetty v. Rama- 
nathan Chetty (1) (a judgment to which I 
was a party) largely on the authority of 
Abdul Karim Abu Ahmed Khan Ghaznavi v. 
Allahabad Bank, Ltd. (2) that an Appellate 
Court ‘has an inherent power of remand 
under s. 151, Code of Civil Procedure, apart 
from O. XLI, r. 23 and that no appeal lies 
against an order made in exercise of this 
power. I adhered to this decision in Sheikh 
Muhammad Maracayar v. Rangasami Naidu 
(3) and am not prepared to re-consider the 
matter so far as I am concerned. I may add 
that my view is supported by Muppavaraju 
Venkata Radhakrishna Rao v. Venthurumilli 
Venkatarao (4), There is, therefore, no 
appeal in this case. 

We are then asked to treat this as a revi- 
sion petition under s.115, Code of Civil 
Procedure. 
Sheikh Muhammad Maracayar v. Rán- 
gasami Naidu (3) where it was argued 
that the Subordinate Judge should have 
proceeded under O. XLI, r. 27. We held 
there that as in Athappa Chetty v. Rama- 
nathan Chetty (1) there was, if anything, 
only an improper use of a power (i. e., the 
inherent power) legally possessed, and that 
there was no question of jurisdiction. The 
same view appears to have prevailed with 
the Lahore High Court [Wisahiu Ram v. 
Alwal (5)] where the learned Judges held 
that the plaintiff could impugn the order 
of remand, if co advised, in second appeal. 
It is well established that the Court will 
not exercise its powers of revision, if an- 
other remedy is open to the petitioner. 


The case of Venkatarama Aiyar v. Sunda- . b 


ram Atyar (6) is cited for the proposi- 
tion that the Court had no jurisdiction to. 
remand the entire case, but the Munsif 
ought to have been directed to take and 
supmit _ further evidence. The learned 
Judges do not deal with the inherent power 
of the Court and none of the cases cited 
above seems to have been referred to, as 


(1) 53 Ind. Cas. 417; 37 M. L. J. 536; 10 L. W. 359. 
(2) 41 Ind. Cas, 598; 44 O. 929; 21 O. W. N. 877; 26 
L. J49. 


(3) 69 Ind. Cas, 826; 16 L. W. 515; 31 M. L. T. 182. 
(4) 84 Ind. Cas. 965; 48 M. 713; 47 M. L. J. 552; 20 
L. W. 711; 35 M. L. T. 135; (1924) M. W. N. 922; A. L 
R. 1925 Mad. 229. 
(5) 78 Ind. Oas. 408; 6 L. L. J. 153; A. I. R. 1924 


Lah. 487. 
, (6) 92 Ind, Qas. 1045; (1926) M. W., N. 48. 
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far as appears from the judgment, The 
order of the Subordinate Judge there is 
said to be inconsistent; the whole case was 
remanded though only two issues were, 
ordered to be re-tried on which the Sub- 
ardinate Judge desired further evidence, 
though the trial .Court had. considered 
those issues on the evidence and recorded 
findings thereon. I think this case must 
be confined to its special facts. In the 
case before us, it appears to me,obvious 
that no satisfactory result could be obtain- 
ed from going to trial on the issues as 
framed by the Munsif, Under the cir- | 
cumstances I see no reason why the Sub-. 
ordinate Judge should be called upon to 
practically try the case de novo on appeal. 
In my opinion the Subordinate Judge 
acted within his powers, and there is no 
question of jurisdiction, As stated it is, 
clear that no appeal liesin a case of this 
sort. On both grounds, therefore, the pre- 
liminary-objection must be upheld and the 
appeal-dismissed with costs.. ` 
Curgenven, J.—The order of remand 
which is the subject of this appeal clearly 
was not made under O. XLI, r. 23, because 
the trial Court had not disposed of the 
suit upon a preliminary point. According-, 
ly O. XLIII, r. 1 (a) which allows an appeal. 
against an order passed under O. XLI, r. 
23, hasno application, No other provision 
of law enabling an appeal having been 
shown, it must be held that no appeal lies. 
‘Assuming that. we shall be prepared to 
treat the appeal asa petition for revision 
under s. 115, Code of Civil Procedure, it 
must be shown that the Appellate Court, 
in remanding the suit for fresh disposal, 
exercised a jurisdiction not vested in it 
y law. In other words, is the power of 
the Court to remand. a suit for disposal 
limited to the case provided for'by. O. XLI, 
r. 23, viz., where the trial Court has dis- 
posed of it upon a preliminary -point? 
This question was considered by a Full 
Bench of the Calcutta High Court consist- 
ing of five Judges, Abdul Karim Abu 
Ahmed Khan Ghaznavi v. Allahabad Bank, 
Ltd. (2) and the conclusions they came to 
were briefly these: Section 107 of the Code 
which gives an Appéllate Court a power of 
remand, gives it only “subject to such 
conditions and limitations a,may be pre- 
scribed.” “Prescribed” means, of course, 
prescribed by rules under the Code, and 
there was some difference of opinien as to 
whether, since r. 23 of O, XLI, provides 
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for a'remand ina particular set of cir- 
cumstances, the section empowered a Court 
to reinand in any other circumstances. 
Mookerjee, J., was inclined to hold that it 
did, but the preponderance of opinion 
favoured the view that it did not, and it 
appears to me, if I may respectfully say 
so, that Woodroffe, J., defines the position 
correctly in what he says upon this point. 
Accepting this view, it follows that the 
course adopted by the learned Subordinate 
Judge is a course not expressly authorised 
by the Code and can-only be justified, as 
the Calcutta Fall. Bench justified it, as 
comptiséd among the Court's inherent 
powers. I-must confess to some consider- 


able hesitation in relying upon s. 151 for. 


this purpose. Where the Code contains 
specific provisions in any department of 
procedure itis not ordinarily permissible 
to follow a’procedure which might have 
been, but has not been, included in those 
provisions. Rule 25 of O. XLI does not 
providé for a`case,; like the present, where 
the’ issues have been defectively framed 
by the trial Court, and it requires that 
the original Court shall try the issues 
‘framed by the Appellate Court and shall 
return its finding upon them. It is an 


objection not very easy to meet that the ` 


learned Subordinate Judge should have 
dealt with the case-according to this rule, 
and had no jurisdiction to deal with it 
otherwise, He should, it may be said, have 
called for findings upon his issues, and 
should not have remanded the suit for dis- 
posal upon them, 

Apart, however, from the considerable 
body.of authority in this as well as in 
other Courts, in favour of the opposite 
view, I think that there are cases, and 
that a case of the present kind is one, in 
which the ends of justice are usually better 
served by adopting the course now called 
in question. 
mishandled a cass and the Appellate Court 
has had to lay down the lines upon which 
it should be dealt with, it is ordinarily 
in the interests of the parties that the 
case should be remitted to the lower Court 
for dispdsal rather than that the Appellate 
Court should undertake the lower Court's 


, functions and pronounce judgment upon 


submitted findings. That has been my ex- 
perience as a District Judge, and having 
myself had occasion fo remand cases for 


‘further trial and disposal, and so to realise 


of the power, Tashouid 


| 


the usefulness 
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When a District Munsif ‘has’ 





‘137 


hold with much regret that it was not a 
power which an Appellate Court could 
legally exercise. It ocaura to me as a 
Curious anomaly that although criminal 
procedure is in general less flexible thar 
civil procedure, a Criminal Appellate. 
Court should possess the power to .order 
a re-trial which is not concaded in terms 
by the Civil ProcedureCoade. Thess observa- 
tions apply where, as here, the whole case 
is re-opened by the remand, order, not 
where oneor more additional issues are 
framed and sent down for a finding. 
It was a case of the latter description that 
was dealt with in Venkatarama Aiyar v, 
Sundaram Aiyar (6). Accordingly I do 
not feel compelled to dissent from the 
view that a power inheres in the Court to 
make an order of the kind under con- 
sideration where it deems such an order 
necessary for the ends of justice. And 
if.it has jurisdiction, it is not open to 
us to go into the merits and decide whe- 
ther or not it was properly exercised. 

- I agree, therefore, that we should not 
treat the appeal as a revision petition” ~- 
and allow it, and that the appeal itself 
should bs dismissed with costs. 

Y.N. V. Appeal dismissed. 


LAHORE HIGH COURT. 
MISCELLANROUS First Civin APPEAL 
No. 1192 or 1926, 
January 12, 1927. 

Present :—Mr. Justice Addison. 
SHO IDAN LACHHMI NARAIN~ 
UREDITOR ~APPELLANT 

VETSUS 
BAHADUR CHAND—Szconp Party— 
RESPONDENT. 

Provincial Insolvency Act (V of 1920), ss. 87, 48, 
?5-—Discharge, failure to apply for—Annulment of 
adjudicatiot—Procedure—A ppeal, whether lies. 

Under s. 75 (3) of the Provincial Insolvency Act no 
appeal lies from an order annulling an adjudication 
under the provisions of s.43 of the Act, without the 
leave of the Court. [p. 138, col. 1.) 

Where an insolvent fails to apply for an order of 
discharge within the time specified by the Court, the 
Court has no option but to annul the adjudication, 
but witha view to protect the creditors the Court 
should pass an order under s. 37 of tha Provincial 
Insolvency Act vesting the property of the debtor in 
a person appointed by it. [ibid] 

An appeal lies from an order passed under s. 37 
of the Provincial Insolvency Act. [p. 138, col, 2.) 
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Miscellaneous First Appeal from the order 
of the District Judge, Ferozepore, dated 
the 29th March, 1928. 

Mr. J. N. Bhandari, for the Appellant. 

+ Mr. A. R. Khosla, for the Respondent. 

«e JUDGMENT.—Two brothers were 
separately adjudicated insolvent on the 
13th July, 1$22,at the instance of a credi- 
tor. A Receiver was appointed at the same 
time and each insolvent was directed to 
apply for his discharge within six months 
of the date of adjudication. Neither did 
so and on the 29th March, 1926, the Dis- 
trict Judge annulled the adjudication 
under, the provisions of s. 43 of the Insol- 


vency Act. Against these orders the 
- ` petitioning creditor has preferred two 
appeals. 


Itis objected that no appeal lies under 

8. 75 (2) of the Insolvency Act and that 
the appeals must be dismissed as no leave 
has been applied for under s. 75 (3) of the 
“Ach. It seems to be that this objection 
must be upheld. Leave to appeal was 


given during the hearing of the appeal in 


_-~ Bansidhar v. Kharagjit (1) but in that 


case the petition praying for leave to 
appeal had been presented with the peti- 
tion of appeal whereas in the two appeals 


before me no petitions have been present- ` 


ed, praying for leave to appeal. These 
two appeals must, therefore, be dismissed as 
incompetent, 

There is also a third appeal by the same 
petitioning creditor. After the District 
Judge had annulled the adjudications of 
the two brothers he then on the 10th of 
July, 1926, under the provisions of s. 37 
of the Insolvency Act, ordered the pro- 
perty of Baghi Ram, which had vested in 
the Receiver, fo be restored to him. It is 
prayed on appeal that there should only 
have been a conditional restoration and 
that the learned . District Judge should 
have ordered under s. 37 that the proper- 
ty should vest inthe old Receiver for the 
benefit of the creditors. In Roop Narain 
v. Messrs. King King & Co. (2) it was held 
that a Oourt has no option but to annul 
an adjudication where an insolvent fails 
to apply for an order of discharge within 
the time specified by the Court. But 
with a view to protect the creditors the 
Court should pass an order under s. 37 
of the Provincial Insolvency Act vesting 
the property of the debtor in a person 


i (1) 26 Ind. Cas. 926; 12 A. L, J. 1273: 37 A. 65, 
(2) 94 Ind. Gas, 234; A. I, R, 1926 Lah. 370, 
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appointed by it. The present is undoubted- 
ly a good case where this should be done 
in order to protect the petitioning creditor 
and other creditors. An appeal does lia 
from an order passed under s. 37 of the 
Act. I, therefore, accept the third appeal 
and, instead of the order passed by the 
District Judge, direct that the property 
of the debtor Baghi Ram shall vest in 
Seth Chanan Mal who was the Receiver in 
the insolvency proceedings, This order 
will continue for six months from to-day 
within which time the petitioning eredi- 
tor or creditors shall have been able to 
take further steps to protect the property. 

Imake no order as to costs in these 
appeals. 


Z. K. Order accordingly, 


ee 


BOMBAY HIGH COURT. 
Seconp Civic APeRaL No. 257 or 1925. 
July 16, 1926. 
Present:—Sir Amberson Marten, Kr., 
Chief Justice, and Mr. Justice 


Patkar. . 
SADASHIV ATMARAM INAMDAR— 
PLAINTIFF—ÅPPELLANT 
versus 
ANNABHAT VENKANBHAT KAVA- 
THEKAR AND OTHERS—DEFENDANTS— 


RESPONDENTS. 

Pensions Act (XXIII of 1671), s. L—Suit between 
private parties relating to grent of land revenue, whe- 
ther maintainable—Certificate, whether necessary. 

Section 4 of the Pensions Act is applicable to a suit 
between private parties to which the: Government is 
not a party provided the suit relates to a grant of 
land-revenu2. Therefore, a suit by a plaintiff to 
recover a share of the revenue of an Inam village 
from the defendant who has recovered the whole of 
such revenue, is not maintainable without a certifi- 
cate from the Collector under s. 4 of the Pensions Act. 
[p. 139, col. 2.) : 

Second appeal from the decision of the 


Assistant Judge at Belgaum, in Appeal 


No, 287 of 1922, confirming the decree pass- ` 


ed by the Subordinate Judge at Chikodi, 
ia Civil Suit No. 448 of 1920. 

Mr. A. G. Desai, for the Appellant. .. 

Mr. Nilkanth Atmaram, for the Respond- 
ents. 2 i 

JUDGMENT. 

Patkar, J.—In this case the plaintiff 
sued to recover Rs. 139-8-0 at the rate of 
Rs. 46-8-0 per year out of the revenue of 
the T illage of Kallol. The plaintiff 
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in the plaint stated that he was in posses- 
sion of all the lands belonging to defend- 
ant No. 3, his adoptiva father, except the 
revenue of the village of Kallol, which was 
payable to defendant No. 3. The suit, as 
framed by him, clearly relates to a grant of 
land-revenue. The defence was, that á 
certificate from the Collector under the 
Pensions Act was necessary as the suit 
amount included “mamul judi and the 
amount collected from kadim inamdar. 

The question, therefore, in this case is, 
whether a certificate is necessary unders. 4 

.of Act XXIII of 1871. Both the Courts 
have decided against the plaintiff and have 
held that a certificate under the Pensions 
Act is necessary. From the ‘pleadings it 
clearly appears to be a suit relating toa 
grant of land-revenue. The learned Pleader 
for the appellant contends that he ought to 
be given an. opportunity of proving that 
the grant related to the soil and was not 
merely a grant of land-revenue. The Sub- 
ordinate Judge says in his judgment:— 

“Plaintiff was given full opportunity to 

` produce the sanad.which is the only guide 
to ascertain the nature of the grant and 
whether the certificate is necessary. De- 

fendant contends that a portion of the grant 

' at least consists of sums recovered from 
kadim inamdar. Plaintiff has not denied 
or challenged that statement.” 

Ample opportunity was given to the 
plaintiff to prove that the grant was of the 
soil and was nota-grant of land-revenue. 
Itis clear that the suit relates to a grant of 
land-revenue, and the suit must fail because 
the plaintiff has not produced a certificate 
from the Collector. , The plaintiff was given 
an opportunity to produce the certificate, 
the Subordinate Judge kept the case.pend- 
ing till the end of the month to enable the 
plaintiff to produce the necessary certificate 
and on failure to produce the certificate 
the suit was dismissed. He has not yet 
produced the certificate from the Collector. 
We, therefore, think that the suit must fail 
for want of a certificate under s. 4of the 
Pensions Act. 

°” It is contended on behalf of the appellant 
that this guit isnot a suit against Govern- 
ment but is a suit between private parties, 
and, therefore, s. 4 of the Pensions Act does 
not apply, and reliance is placed on the 
case of Govind Sitaram v. Bapuji Mahadeo 
(1). That was a case in which the plaintiffs 


+ (1) 18 B, 516; 9 Ind, Dee, (N. 5,)2853, 
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brought a suit for a declaration that they 
were entitled to officiate as kulkarnis and 
for a third share in the moiety of the 
vatan belonging to the parties. In the 


course of the judgment, the learned Chief. 


Justice says (page 519*):— 


“As the Vatandars Act itself precludes ; 


the suit being entertained except for the 
purpose of declaring the plaintiffs’ status as 
vatandars, it cannot, we think, in its restric- 


` ted form be regarded as a suit relating toa 


grant of money within the meaning of the 
above section.” 

The Court regarded the suit as being 
substantially a mere suit for a declaration 
of the plaintiffs’ status as vatandars and 
it was held that, as the suit was of a 
restricted nature, it was nota suit, which 
related to a grant of money or land-revenue. 
As against this contention ofthe appel- 
lants there are several decisions of this 
Court. In Damodar v. Satyabhamabai (2) 
the plaintiff sued to recover a sum of 
money as the amount of her maintenance. 
She claimed under an agreement whereby 


the defendants agreed to pay her Rs, 52” . 


every year for her maintenance out ofa cash” 
allowance, which was received by the latter 
from Government. It was held that the 


-suit could not be taken cognizance of with- 


outa certificate unders.4 of the Pensions 
Act. That was a suit between private 
parties and was not a suit against Govern- 
ment. It was held ‘that the words [relating 
to] were wide enough to include any suit to 
enforce such a claim provided it related to a. 
pension or grant of money or of land-revenue; 
it was immaterial whether the claim was 
based on an agreement between the parties 
or arose out of any other legal right or 
liability and whetherit was a claim fora 
share by way of partition or maintenance 
or otherwise. That case was ‘followed in 
several cases, and I may refer to the cases 
of Dwarkanath Amrit v. Mahadev Balkrishna 
(3), Balkrishna Sumbhaji v. Dattatraya 
Mahadev (4), and- Girjabai Shivdeorao v. 
Naryanrao Ganpatrao (9) where Sir Lallu- 
bhai Shah and Fawcett, J., have followed 
the case iniDamodar v. Satyabhamabai (2). 
That was also a case between private 
parties and it was held that s. 4 of the 


Pensions Act applied. 
(2) 31 B. 512; 9 Bom. L. R. 889. 
3) 17 Ind. Cas. 661; 14 Bom. L. R. 938; 37 B. 91. 


E (4) 45 Ind. Cas. 580; 20 Bom. L. R. 325; 42 B. 257. 


(5) 88 Ind. Cas. 975; 26 Bom. L. R. 1165; A. I R. 
1925 Bom. 148. 


Page of 18 B—[Ed] ; 


_Company on a grant 


“sovereign rights.’ 


‘should be entered 
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. It was next contended that the suit is 
saved by s.9 of the Pensions Act, but s. 9 of 
the Pensions Act applies where the claim 
of the plaintiff is admitted by Government. 
Here, in this case, the claim of the present 
plaintiff was never admitted by Govern- 
ment, and, therefore,s. 9 would not apply. 

An attempt was made by Mr. Desai, the 
learned Pleader for the appellant, to argue 
that the Pensions Act was ultra vires. But 
that point was not taken in any of the 
lower Courts and was not taken in the 
memo. of appeal, and that contention was 
not upheld in the case of Madhavrao v. 
Secretary of State for India (6). It was there 
held that ‘a suit against the Secretary of 
State for India in Council to recover a 
share in the sardeshmukhi haq could not 
lie in the absence of a certiticate under 
8,4 of the Pensions Act of 1871’, and that 
‘g. dof the Pensions Act, 1871, so far as 
it dealt with pensions and grants of land- 
revenue, was not ultra vires, since an ac- 
tion would not lie against the Hast India 
of land-revenue 
as the grant was in the exercise of their 
No doubt, that was a 
case against the Secretary of State and 
was nota suit between private parties, 

The result, therefore, is that the suit must 
fail as the plaintiff has not produced the 
necessary certificate under the Pensions 
Act. 

The plaintiff's remedy, if any, is to go 
to the Collector and apply that his name 
in the place of his 
deceased adoptive father, defendant No. 3 
and that he has failed todo. We think,on 
the whole, that the view taken by both 
the Courts is correct -and that this appeal 
must be dismissed with costs. 


Marten, C..J.—I concur. I regard this 
suit on the facts—or rather on the pleadings 
of the plaintifi—as one in effect to estab- 
lish the plaintiff’s right to share this land- 
revenue jointly with his father. Con- 
sequently, as his father died pending the 
suit, his present claim is substantially one 
to establish his right to the whole amount 
of the land-revenue. But, that, I take it, 
is a matter which prima facie is one for 
the Collector under the Land Revenue Code 
to decide, as it directly affects the persons 
by and to whom the land-revenue has to 
be paid. On that footing I do not think 
that Mr. Desai can maintain the suit 


(6) 59 Ind: Cas. 452; 22 Bom, L. R. 1176; 45 B. 196. 
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without a certificate from the Collector. ‘I 
say nothing as towhat might be ‘the case 
in a totally different class of suit, e. g., 4 
suit for the administration of the estate 
ofa deceased man, in which some question 
relating to land-revenue might arise in 
working out the ordinary accounts and 
enquiries. But that is not the class of case 
we have to deal with. I can quite sée 
that, if this case was decided in favour of 
the plaintiff, it might very largely prejudice 
the Collector in deciding what is prima 
facie “his duty to determine, viz., to whom 
the land-revenue should be paid by Govern- 
ment. ` ; : 


Z. K. Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPEAU FROM OrDgrR No. 306 oF 1925, 
March 16, 1926. 

Present :—Justice Sir William Ewart 
Greaves, KT., and Mr. Justice Mukerji. 
Raja SHYAM LAL SIN QGH—DEFENDANT 

—APPELLANT 


i Versus m 

Raj Kumar Thakur MADHUSUDAN 

SINGH-— PLAINTIFF— RESPONDENT, 

Civil Procedure Code (Act V of 1908), O. XL, r. 1, 
OQ. XLIII,r. 1 (s)—Order appointing Receiver con- 
ditional on furnishing security—Appeal, whether lies. 

An order appointing a particular person a Receiver 
on condition of his furnishing security does not be- 
come complete till the security is furnished and 
before the security is furnished the order is not 
appealable under O. XLIH, r. 1 (s) of the Oivil Pro- 
cedure Code. [p. 142, col. 2; p. 143, col 1.] 

Appeal against the order of the Subordi- 
nate Judge, Burdwan at Assansole, dated 
the 15th of June, 1925. © a 

Messrs. H. D. Bose, D. N. Mitra, Bagram 
and Babus Bibhuti Bhusan Lahiri and 
Narendra Nath Mitra, for the Appellant. . 

Babus Trailakhya Nath. Ghose,.. Asita 
Ranjan Ghose, Prosanta Bhusan:Gupta and 
Monmatha Nath Roy, for the Respondent. 

JUDGMENT. ` 

Mukerji, J.—This appeal is directed, 
against an order passed by the Subordinate 
Judge of Assansole on the 15th June, 1-125. 
The order purports to grant the plaintiff's 
application for the appointment of a Re- 
ceiver and states that the plaintiff ïs ap- 
pointed Receiver of the disputed property 
during the pendency of the suit or until 


‘further order but states as a condition that 


he would have to give security .to the 


[100.1. C. 1927] 
extent ot Rs- 10,000 to the satisfaction of 
the Court within three weeks from the date 
of the order. It goes on to state that 
when appointed the Receiver will have to 
manage the properties underthe direction 
of the Court and on certain terms. The 
defendant No. .1 has appealed to this 
Court. .. : 

.A preliminary objection has been urged 
on behalf of the plaintiff-respondent as 
regards the competency of theappeal. It 
has been urged that the appointment of 
the plaintiff as Receiver was conditional on 
his furnishing security and that inasmuch 
_ asthe security called for has not yet been 

furnished. there was no complete order 
appointing the Receiver within the, mean- 
ing “of °O. XL, r. 1, sub-r. (|), cl. (a) of the 
Code of Civil Procedure and -that, there- 
fore, the order to which. I have’ referred is 
not an'appealable one. In support of this 
preliminary objection reliance has been 
placed upon a number of decisions to which 
I shall presently refer, specially as there 
are certain decisions of this Court which I 
feel constrained to follow and -as to the 
correctness of which I entertain consider- 
able: doubt: 

It is. necessary to state just a few further 
facts. The order to which I have referred 
was passed, as I have stated, on the L5th 
June, 1425. On the 7th July, 1925, the learn: 
ed Subordinate Judge recorded an order to 
the effect that on the day before the plaint- 
iff had applied for taking landed proper- 
ties as security or in the alternative for 
granting him 15 days’ time to furnish 
cash security and that on the day on which 
the said order was pdssed the plaintiff had 
offered certain landed properties as secur- 
ity. By this order the learned Subordi- 
nate Judge adjourned the matter to the 
a7th July, 1925, for hearing. Thereafter on 
the Yth: July,.1925, defendant No..1, who 
is the appellant before us, appears to have 
filed a petition for the stay of the appoint- 
ment- of ‘the plaintiff as Receiver and 
afterwards on the application of both par- 
ties the-case was adjourned sine die and 
“no further order appears to. have been 

passed in,connection with'the appointment 

of the Receiver.. MOR an a vee 

The respondent relies:jarpon certain 
decisions, the first one of which is the deci- 
sion of this Court in the case of Upendra 

Nath Nag Chowdhury v. Bhupendra Nath 

Nag Chowdhury (1): ‘That was a case in 


WO Ind, Oas, 582; 13 O, L. J, 157, 
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which the order had been passed by the 
Court below in these terms: ‘I think the 
whole of the property in svit will be 
beiter managed and the interest of all 
the parties will be better served if the 
property in suit be placed in the hande 
of acompetent Receiver.” It was against 
this order that an appeal was preferred to 
this Court anda preliminary objection as 
to the competency of this appeal was up-. 
held, the learned Judges obserying in tkeir 
judgment that no final order had been 
passed appointing a Receiver in the case, 
The learned Judges went on to observe 
in their judgment that subsequent to the 
passing of the order from which an appeal 
had been preferred the office of the Receiy- 
er was offered to one Rash Behari Mandal 
who declined to accept the office, and there- 
after the appointment of Rash Behari was 
cancelled and after that one Nakuleswar 
Bose was appointed Receiver. The learn- 
ed Judges held that the order that was 
appealable was the order by which Nakt’ 
war was appointed Receiver but that ima 
appeal had- been preferred from that 
order, The case is clearly distinguish- 
able from the present cne inasmuch ag 
the order that had been appealed against 
in that case was simply one in which the 
learned Judge of the-Court below had 
merely made certain observations as to 
the propriety of a competent Receiver 
being appointed and did not in fact appoint 
any Receiver thereby. The next case re- 
lied on is that of the Bombay High Court 
in Narbadashankar Mugatram Vyas v. Keval- 
das Raghunath Das (2). The order against 
which an appeal was preferred in that case 
ran in.these words: “I hold that a proper 
person should be appointed Receiver. 
The parties will be further heard on the 
point as to who should be appointed a Re- 
ceiver.” It is quite clear that by this order 
no appointment of a Receiver had actually 
been made and the learned Judges of the 
Bombay. High Court were of opinion that 
no appeal lay from that order. A deci- 
sion of the Allahabad High Court has also 
been placed beforeus. That is the decisicn 
in thecase of Rumji v. Koman Das (8), 
That was a case where an appeal was pre- 
ferred from an order whichstated that the 
Court allowed an application for the ap- 
pointment ofa Receiver provisionally and 
by which the Court called upon all the 


(2) 29 Ind. Cas, 504; 17 Bom. L. R. 510, 
(8) 27 Ind, Cas, 646; 12A.L.9,79, ° 


parties to put in applications showing their 
claims regarding the person or the power 
of the Receiver and as to other matters. 
That again was not an order waich can 
be treated as an order appointing a Re- 
*ceiver which comes within the purview of 
el. (a), sub-r. (1), r. 1 of O. XL and it 
. was held that no appeal lay from that 
order. These cases are authorities for the 
view that until a particular person has 
been appointed as Receiver, there is no 
effective rder appointing a Receiver, and 
the mere expression of an opinion as to 
the propriety of an appointment of some 
person at a future date is nct an order 
appointing a Receiver within the mean- 
ing of O. XL, r.l, sub-r. (|), cl. (a) : or, 
to put in another way, that “the law 
gives a right of appeal only against ‘an 
order appointing a Receiver and not 
against an expression of the Court below 
of its intention to appoint.” This, how- 
ever, is not the question for our con- 
-'doration in the present case, for a paiti- 
„lar person, namely, the plaintif, has 
“been appointed by the learned Judge ia 
the present case. It may be observed 
that this view has been consistently 
maintained in the more recent decisions of 
this Court and in the Allahabad High Oourt 
[vide Mohamed Askari v. Niskar Husain 
(4)]. There is, as far asl am aware, no 
decision of the Bombay High Court to the 
contrary.’ The Madras High Court has 
adopted the contrary view in a Full Bench 
decision by a majority in Palaniappa Chetty 
v. Palaniappa Chetty (5) and the Patna 
High Court has adopted that view in the 
case of Gobind Ram v. Ganesh Ram (6) 
and this contrary view seems to have been 
adopted by the Lahore High Court as 
well, 

The next decision to which our attention 
has been drawn is the case of Srinivas 
Prosad Singh v. Kesho Prosad Singh (T). In 
this case a gentleman Mr. 8. P. Sen 
Gupta was appointed Receiver to take 
possession of certain jewelleries, etc., and 
the order was that he was to furnish 
security fora certain amount. The Court 
after passing the said order passed an- 


` (4) 54 Ind, Cas. 520; 42 A. 227; 18 A. L. J. 212; 2 
U.P. L. R. (A) 95. 

(5) 40 Ind. Cas. 185; 40 M. 15; 32 M. L. J. 304; (1917) 
M. W. N. 393; 5 L. W. 776. 

(6) 69 Ind. Cas. 929; (1922) Pat. 250; 4 U. P. L. R. 
(Pat.) 68; A. I. R. 1922 Pat. 577; 4 P. L. T. 210; 1 Pat. 


. R, 161. 
Eg 12 Inch Oas, 745; 14 O. Ta, J. 489, 
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other order directing the case to be put 
up for further order on a subsequent date. | 
Tnis Court in dealing with the question * 
as to whether an appeal lay from the 
order appointing a Receiver with a direc- 
tion to furnish security held that if the 
apprintment is conditional on the fur- 
nishing of security, the giving ofsecurity 
js a condition precedent aud that there 
is no effective appointment till the secur- 
ity has been given. The learned Judges 
were of opinion that so long as the secar- 
ity demanded was not farnished there 
was no appointment of the Receiver 
within the meaning of r.lof O. XL and 
that it was only then the appvintment 
became an operative one by reason of the 
security demanded from the Receiver 
being furnished that an appeal would lie 
fiom the order which finally approved of 
his appointment. This decision appears 
to have been followed in later decision 
of this Court, namely, in Appeal from 
Original Order No. 327 of 1921, decided on 
the 2nd April 1924. Apart from author- 
ities it seem3 to me plain upon the read- 
ing of the provisioasof O. XL, r. 1 (1) 
(a) andr. 3 (a) of the Code that there are 
three stages in the matter of the appoint- 
ment of a Receiver. The first is the 
stage at which the Court pronounces its 
opinion as to the propriety of making the 
appointment of a Receiver; the second is 
the stage at which the appointment is 
made; and the third is the final stage 
when the security, if any, ordered by the 
Court being furnished the person or per- 
sons appointéd are put in possession of 
the property as Receiver or Receivers. 
Speaking for myself 41 am not prepared to 
hold that after an ‘order has been made 
appointing a particular person as Re- 
ceiver subject to his giving security, and 
during the time that the security is not 
furnished the order made by the Court, 
though it remains, in abeyance in the 
sense that the Raceiver is not clothed 
with his powers and duties as such, is any- 
the-less a judicial drder open to appeal. 
With the greatest respect tothe learned’ 
Judges who decided the case of Srinjvas 
Prosad Singh v. Kesho Prosad Singh (7), 
I am not prepared to assent to the view 
that in the case of an appeal.from an 
order of this nature “no“ appeal would 
lie till an appointment has been made, 
which, but for the appeal is bound to be 
operative.” I dọ not see that the Code, 


rio L è. 1921] JIVANGIRI GURU CHAMALGIRI V. GAJANAN NARAYAN PRTKAR, : 


in providing for aright of appeal, con- 
templates any distinction of this charac- 
ter. The view I take receives support 
from a consideration of form:6 of Appendix 
E to the Code which, tomy mind, shows 
that the judicial part of the order is over 
when such an order is passed and a right 
accrues to the person with the passing of 
the order which is embodied in the writ 
issued to him in that form. The author- 
ity of the decision in the case of Srinivas 
Prosad Singh v. Kesho Prosad Singh (7) 
in so far as this particular matter is con- 
cerned does not appear to have been fol- 
lowed in any of the other High Courts, 
and the learned Judge, who was in the 
minority in the case of Palaniappa Chetty 
v. Palaniappa Chetty (5) and who apprev- 
ed of, this decision.in other respects 
against: the view of the majority, was also 
of opinion -thatthe case had gone too far 
on this question as. to the tentative 
character of an order of this nature. 

The two cases of this Court, namely, 
Srinivas! Prosad Singh v. Kesho} Prosad 
Singh (7) and the unreported decision 
of this Court to which I have referred, 
however, are not in any way distinguish- 
able from thé present case ; and although 
personally I am not in agreement with 
the views taken in those cases I am not 
at present of opinion that it is necessary 
that there should bea reference to a Full 
Bench. I must, therefore, follow the deci- 
sions aforesaid and hold that in the 
present case no appeal lies from the order 
passed, by the Subordinate Judge on the 
15th June, 1925, 

The appeal must be held to be pre- 
maturé and must, accordingly, be dismissed 
with costs. The hearing-fee is assessed 
at two gold mohurs. 

Greaves, J.—I agree. 

Z. K. Appeal dismissed. 





BOMBAY HIGH COURT. 
CIVIL APPLICATION No. Lor 1926 
wits Civit APPgALS Nos. 2 AND 3 oF 1926, 

‘ July J, 1926. 
Present:— Mr. Justice Fawcett and 
. Mr. Justice Madgavkar. 
*JIVANGIRI GURU CHAMALGIRI 
AND, ANOTHER —PLaINTIFFS—APPLLOANTS 
ake versus 
GAJANAN NARAYAN PETKAR 
AND ANOTHER —DEFENDsNTS—OPPONENTS. 
Civil Procedure Code (Act V of 1908), 0. XLV, r.4— 


Appeal to Privy Council—Consolidation—‘Same fjudg. 
ment, meaning of, 


‘the two 
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A sale-deed was executed by four persons each cf 
whom took a separate document from the vendce by - 
which he was given an option of re-purchase. Ploint- 
iff, who was one of the four vendors, brought a suit for 
specific performance of the agreement evidenced hy 
the document passed in his favour. He also brought 
a separate suit as heir of one of the other vendors in 
whose favour a similar document had been passed” 
The trial Court dismissed the latter suit on the ground 
that the plaintiff had not proved his heirship but a 
decree was given in favour of the plaintiff in the 
former suit. One of the main questions raised in the 
suits was whether the document sued on was inadmis- 
sible in evidence for want of registration and the 
trial Court decided that it was admissible in evidence. 
On appeal to the High Court it was held that the 
document was inadmissible in evidence, being com- 
pulsorily registrable and the decree of the trial Court 
in plaintiff's favour was reversed and that against the 
plaintiff was confirmed. The High Court wrote its 
main judgment in one case and decided the other 
case by a reference to its judgment in the previous 
ease. Plaintiff made an application for leave to appeal 
to the Privy Council but inasmuch as the value of 
each suit separately was below Rs. 10,000, he made 
an application to have the two suits consolidated for 
the purpose of the pecuniary valuation involved: 

Held, that having regard to the fact that the only 
question which arose in the appeals to the Privy 
Council was the question of admissibility of the docu- 
ment sued upon under the Registration Act, thegsuits 
must be deemed to have been decided by the 
judgment” within the meaning of r. 4 of O. 4 
the Civil Procedure Code and should be co 
[p. 144, col. 2.] 

Applications made for leave to appeal to 
the Privy Council against the decision of 
the High Court in First Appeals Noa. 83 
and 157 of 1424 and for consolidation of ap- 
peals, 


Mr. J. G. Rele, for the Applicants. 
Mr. A. G. Desai, for the Opponents. 


JUDGMENT.—These are two applica- 
tions for leave to appeal to the Privy Coun- 
cil anda third application to consolidate 
appeals. The litigation arose 
out ofa sale-deed executed on March 2, 
1897, by four persons, each of whom took 
a separate document by which he was 
given an option of re-purchase. The 
plaintiff was one of these four persons 
and he brought a suit for specitic per- 
formance of the agreement evidenced by 
the document passed in his favour. He 
also brought a separate suit a3 heir of one 
of the other parties, in whose favour a 
similar: document had been passed. The 
trial Judge held in the latter suit that 
he had not proved his heirship and, there- 
fore, dismissed that suit. In the other 
suit a decree was passed in favour of 
the plaintiff for specific performance, 
One of the main questions in the suit was 
whether the document sued upon was 
inadmissible in evidence for want of re- 








oe held 
“gi ion. The Subordinate Judge he 
ag was ‘admissible in evidence, 
On appeal to this Oourt, it was held 
that the document was inadmissible in 
evidence, being compulsorily registrable, 
„and the decree of the lower Court was 
rersed. . r 

a In the corresponding’ appeal from the 
plaintiffs second suit, the Court did not 
. go into the question of heirsbip and dis- 
missed theappeal on the ground that the 
document sued on was inadmissible for 
want of registration. Tha plaintiff seeks 
to appeal to the Privy Council on the 
ground that, in both these appeals, this, 
Court wrongly held the document in- 
admissible for want of registration ; and 
that will be the sole point for determina- 
tion, if leave is given to appeal. The 
valuation put on the claim in the trial 
Court and also in-appeal was the sum of 
Rs. 7,219 odd, that being the amount for 
which an option was given to re-purchase, 
The applicant asks that, under O. XLV, r. 


Procedure Code, he should be, 





rien 
d Te to have the two suits EE 

= urpose of the pecuniary valuation 
R? Tt is contended that both the 


its involve substantially the same ques- 
oe for determination and have been 
decided by’ the same judgment within 
the meaning of thisrule. So far as the 
trial Court was concerned, the evidence in 
both suits was taken in the suit brought 
by the plaintiff in his own right, and the 
parties agreed to treat the evidence in 
that suit as evidence in the second suit 
where the plaintiff sued as an heir. The 
Subordinate Judge, in para. 3 of his judg- 


ment of October 23, 1923,in the second’ 


it remarks that some of the issues in both 
ane are identical, and his findings on 
those issues and the reasons for them are 
the same as recorded. in the judgment 
in Suit No. 493 of 1922; and that that 
judgment should be treated as part of this 
judgment. There was, however, necessarily 
a separate judgment on the question of 
heirship, which was raised, and on one or 
two other points, In the appeals to this 
Court, there was a main judgment given 
in Appeal No. 83 of 1924[Gajanan Narayan 
Patkar v. Jivangiri Chamelgirt (1)] holding 
that the document was inadmissible for 
want of registration. In the linked Appeal 
No. 157 of 1924, the Court referred to the 

1) 92 Ind. Cas, 527; 27 Bom. IL, R, 1465; A. I. R. 
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judgement in the other. appeal as deciding 
that the document sued on required re- 
gistration, and dismissed the appeal with 
costs on the ground that the document 
was inadmissible for want of registration. 
The Court also made some remarks about 
the question of heirship, but held that 
there was no necessity to go into that 
point in view of the decision on the ques- 
tion of the admissibility of the document. 
It is to be noted that both the judgments 
were delivered on the same day. Having 
regard to the circumstance that the only. 
point that will arise in appeal to the Privy 
Council will be this question of admis. 
sibility of tha documents sued on under 
the Registration Act, we are’ of opinion 
tbat the suits have been decided by the 
same jndgment within the meaning of 
O. XLV, r. 4. We do not think that we 
should give a narrow interpretation to thig 
rule, provided that its spirit ia observed. 
So far as the question that will, arise in 
the proposed appeal is concerned, it ig 
quite clear that it was dealt with by each 
Court in one judgment, and that the judg- 
ment in the other suit and the corres pond- 
ing appeal merely refers to that other 
judgment and, adopting the reasons there 
given, passes a decree accordingly. The 
mere fact that, owing to the question of 
heirship, the relief granted by this. Court 
in one case differs from that given in the . 
other case, does not, inour opinion, make 
the judgments separate ones, in view of 


‘that question not being involved in: the 


proposed appeal to the Privy Council: 
Therefore, we allow the appeals to be eon- 
solidated for the purpose of pecuniary 
valuation, and in that view itis clear that 
the amount involved in the dispute both 
in the lower Court and this Court and on 
appeal to His Majesty is over Rs. 10,000. 
We direct a certificate to issue accord. 
ingly. Š ere 

Supposing, however, that cur view as to 
O. XLV, r. 4, is incorrect, we are of opin- 
ion that the question in dispute is one 
of general importance, which makes the 
case a fit one for appeal to His Majesty in 


. Council. In this connection we would refer 


to the referring judgments in Harkisantlas 
Bhagwandas v. Bai Dhanu (2) and the Full 
Bench decision on thatreference, The exe- 
cution of documents with „an option of 
re-purchase is very common, and a con- 


(2) 98 Ind, Cas. 434; 28 Bom. L, R, 954; 50 B, 506; 


| Al. R. 1926 Bom. 497 (F. Ba, 


| 1601. 0. 1927]. 


siderable amount of litigation comes before 


the Courts in connection with them. The. 


law on the question of necessity of re- 
gistering such documents has not been 
clear in view of conflicting decisions; and 
even after the Full Bench judgments, 
having regard to the fact that the decision 
in these two cases (Appeal No. 83 of 1924, 
réported in Gajanan Narayan Patkar v. 
Jivangiri Chamelgiri (1) and the connected 
Appeal No. 157 of 192i, Jeevangiri v. 
Vasant, F. A No, 157 of 1924, decid- 
ed by Macleod, C. J., and Coyajee, J., 
on August 7, 1925 (unreported): con- 
stitutes an exception to the general rule 
laid down: by the Fall Bench decision, it 
seems to us desirable that the matter should 
go before the Privy Council. We, there- 
fore, also certify that the case is a fit one 
for appeal to His Majesty in Council; and 
as regards the fact that in Appeal 
No. 197 of 1924 the decree of this Oourt 
confirmed the decision of the Court im- 
mediately below it, we may add, that the 
appeals involvea substantial question of 
“law within the meaning of s. 110 of the 
‘ Civil Procedure Code. The costs of the ap- 
plications to be costs in the appeal. 

“As regards the question of security uuder 
r. 79 of the Appellate Side Rules, we think 
that security should be given for Rs. 8,000 
as there ara two separate respondents in- 
volved, but we allow the appellant to give 
security for Rs. 4,000 out of this amount 
by furnishing a bond’ in the sum of 
Rs, 4,000 with. one fit. surety in the same 
amount. The remaining Rs. 4,000 should 
be deposited in cash or Government securi- 
ties for the same amount. 

The Registrar is given a discretion to 
accept Rs. 2,000 for printing charges, if he 
is of opinion that that amount will be 
sufficient for the consolidated appeals. 

Z. K, Order accordingly. 





LAHORE HIGH COURT. 
SECOND Civic APP£EAL No. 1478 or 1925. 
January 4, 1927. 
Present:—Mr. Justice Addison. 
` ` Musammat ALLAH JAWAL AND OTHERS 
— DEFENDANTS —APPELLANTS 
f | Versus 
MUHAMMAD BAKSH AND OTHER3— 
PLAINTIFFS —RESPONDENTS. 
Limitation Act (IX of 1908), Sch. I, Art. 144— 
Adverse possession—Co-sharers—Assertion of exclusive 
right by one co-sharer—Limitation—-Muhammadan 
Law—Inheritance—Heirs, whether joint tenants or 
tenants-in-common. - 


10 


_ ALLAH jawat r. MUHAMMAD Bikssi, 


. 8 

On the death of a Muhammadan his estate descends 
to his heirs not as a joint tenancy but as a tenancy- 
in-common, each of the heirs becomes entitled 
to claim his or her share at once and limitation begins 
to run against each under Art. 144 of Sch. I to the 
Limitation Act from the date of the death of the 
deczased. - 

Obiter.—Where one co-sharer definitely asserts 
his own right to certain joint property as agaiast 
his other co-sharers; his possession from that moment 
becomes adverse to the other co-sharers. 


əcond appeal from ths decree of the 
Senior Subordinate Judge, Jhang, dated the 
27th March, 1925, reversing that of the Sub- 
ordinate Judge, Fourth Class, Chiniot, 
District Jhang, dated the 28th November, 
1924. 

Mr. Jiwan Lal Kapur, for the Appel- 
lants. ; 

Mr. G. S. Salariya for Bakhshi Sain Das, 
for the Respondents, 

JUDQMENT.—The facts of this ap- 
pəal are succinctly stated in the judgment 
of Mr. Justice Martineau, dated the 30th 
November, 1925. . Later he set aside that 
judgment, which was delivered ex parte, 
on the ground that there was sufficient 
cause for the non-appearance of the opposite 
party. The appeal has now again b 
heard by me. 

Musammat Jawai has been for a lon 
time in possession of the property in ques- 
tion to the exclusion of the other heirs. 
The family is a Muhammadan one so that 
the estate of Raushan must be deemed to 
have descended to the heirs not as a joint 
tenancy but asa tenancy-in-common. For 
that reason alone on the authority of 
Zainab v. Ghulam Rasul (1) this suit is 
long time-barred. It was held there that 
on the death of a Muhammadan each of his 
heirs becomes entitled to claim his or her 
share at oncə and limitation begins to run 
against each under Art. 144 of Sch. I tothe 
Limitation Act. In this connection I would 
also refer to Mustafa Khan v. Dv wri (2) 


. and Basu v. Nanhi (3). 


Further, it has been held that Vi mmat 
Jawai in a criminal case denied ¢ 9 Ñaint- 
iffs' claim to a share in this hẹ ~ 9 This 
was in 1911. The lower Appe Ate Court 
thought that this was not sufficient to start 
adverse possession. In my opinion the fact 
that she definitely asserted her own right 
to this house as against the plaintiffs and 

. Cas. 425; A. I. R. 1923 Lah. 519; 4 L. 402. 
a 63 Ind. Cas 75; 3U.P.L.R.(A)S A. I R.1932 


. 433. 
o 19.Ind, Qas. 951; A. IR, 1924 All, 920; L R5 


A, 316 Oiv, 
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all others in 1911 would certainly start 
adverse possession. Apart, however, from 
this finding the suit is obviously time- 
barred for the reasons given in the first 
portion of this judgment. 

The appeal is accordingly accepted, the 
deeree af the lowér Appellate Court is set 
aside and that of the trial Court is re- 
stored, 


The appellant will have her costs through- 
ut. 


0 


Z. K. . Appeal accepted. 


ee 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DEGREE 
No. 745 or 1924, 
November 17, 126. 
Present:—Mr. Justice Cammiade. 
HARI CHARAN SIL AND ANoTHER— 
DEFENDANT3— APPELLANTS 
VETUS ; 
BIPIN BEHARI MUKHOPADHYA AND 
OTHERS—PYs,aINTIFF3—RESPONDENTS. 
gal Tenancy. Act (VIII of 1885), s. 40—Commuta- 
proceedings—Procedure—N on-ap pearance of 
ian of minor— Absence of prejudice—Validity of 
ecedings—Civil Procedure Code (Act V of 1908), 


XXXII, r. 8, whether applies to commutation pro- 
eedings. ' 

eedings under s. 40 of the Bengal Tenancy Act 
scellaneous proceedings by a Revenue Officer 
4 UBA to which there are no provisions as to pro- 
ceduré either in the Act itself or in the rules framed 
under the Act. The only matter for a Court to con- 
sider, where the legality of proceedings under the said 
section is impugnedon the ground that the guardian 
of a minor who was a party to the proceedings had 
not appeared, is whether the minor has been pre- 
judiced by the non-appearance of the guardian, and 
in the absence of such prejudice, a Civil Court cannot 
set aside the proceedings. 


The provisions of ©. SANI, r.3 of the Code of 
Civil Procedure do not apply to such proceedings. 


Appeal against the decree of the Subordi- 
nate Judge, First Court, Bakarganj, dated 
the 4th of January, 1924, modifying that of 
the Munsif, Fourth, Court at Barisal, dated 


the 8th of March, 1923. 

Mr. Asita Ranjan . Chatterjee, Babu 
Bhupendra Nath Das, for the Appellants. 

Mr. Gunada Charan Sen, Babus Suresh 
Chandra Talukdar and Kiron Mohan 
Sarkar, for the Respondents, 

JUDGMENT.—This is an appeal by 
the defendants in a suit for rent. These 
defendants had originally held the land on 
condition of paying half the crop as rent. 
The rent in kind was commuted asa result 
of proceedings under s.40 of the Bengal 


HARI CHARAN SIL Y. BIPIN BEHARI MOKROPADRYA. [100 T. C. 1927] 


Tenancy Act. The plaintiffs who are the 
landlords, sued for arrears of rent in kind, 
The defendants pleaded commutation and 
offered to pay rent according to the order 
of the Revenue Officer. The plaintiffs took 
three objections to the order of the Revenue 
Officer to the commutation. All the three 
objections were overruled by the first Court 
which gave a decree for rent in accordance 
with the Revenue Officer's order. In appeal 
two of the objections taken before the lower 
Court were given up and the only objection 
that was pressed was that one of the plaint- 
iffs was a minor whose natural guardian had 
been served with notice in the proceedings 
for commutation, and that that natural 
guardian had not appeared and contested 
the proceedings before the Revenue Officer. 
The learned Subordinate Judge who heard. 
the appeal gave effect to this objection and 
held that the minor plaintiff had not been 
legally represented in the proceedings and 
the proceedings were, therefore, void. He 
accordingly gave a decree for rent in kind 
as prayed by the plaintiffs. This finding 
of law is clearly erroneous, Proceedings 
under s. 40 of the Bengal Tenancy Act are 
miscellaneous proceedings by a Revenue: 
Officer in regard to which there are no 
provisions as to procedure either in the 
Act itself or in the rules framed under the 
Act, The provisions of r, 3, O. XXXII 
of the Code of Civil Procedure have no 
application. The only matter for a Court 
to consider in regard to the legality or 
otherwise of proceedings such as the present 
where a minor has been represented by a 
guardian who had not appeared is whether 
tLe minor was prejudiced by the non-appear- 
ance of his guardian. It is not alleged or 
suggested that the adult landlords’ interests 
in any way conflicted with those of the 
minor, and there is no allegation that if the 
minor had been represented by a guardian 
who had appeared on his behalf such 
appearance would have produced a different 
result in the proceedings. That being so, 
failure of the guardian to appear is no 
ground for interference by a Civil Court 
with the orders passed by the Revenue 
Officer. There has been no illegality ; and, 
except on the ground of illegality, there can: 
be no interference by a Civil Court.. 

The appeal is accordingly allowed, the 
decree of the learned Subordinate Judge is 
set aside and that of the Munsif restored 
with. costs in al] Courts, 


ALN. A, Appeal allowed, 


ase tt as. 
[100 1. 0. 1927] 
BOMBAY HIGH COURT. 
First Crvit APPEAL No, 393 or 1924. 
June 29, 1925. 
Present: —Mr. Justice Fawcett and 
Mr, Justice Madgavkar. 
BABANNA SANGAPPA AND 0THERS— 
DsFENDANTS—APPELLaNTS 
VETSUS 
PARAVA NINGBASAPPA AND. ANOTAER— 
PLAINTIFF3— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), $. 148, 0. J%, 
r. §—Bombay High Court Appellate Side Rules, rr. 2, 40 
Appeal— Notice to respondent, non-service of —Presh 
notice, application for—Procedure—Delay—Order ex- 
cusing delay, whether cun be objected to—Hindu Law 
—Parhition—Separation of one member, effect of— 
Self-acquired and ancestral property, blending of— 
Adoption by widow—Authority of husband—Consent 
of reversioners. 

Order IX, r.5 ofthe Oivil Procedure Code has no 
application ‘to appeals. [p. 147, col. 2.) 

Where a notice issued toa respondent i is returned 

unserved, r. 40 of the Appellate Side Rules of the 
Bombay High Court allows the appellant to make an 
application for fresh service within a month from the 
date on which the Sheristedar intimates to him the 
fact that the notice has failed to be served on the re- 
spondent. If he does not make such an application 
within the time allowed, then the Court can extend 
-the time and excuse the delay under s, 148 of the 
Civil Procedure Code: Under heads II and VII of 
T. 2 ofthe Appellate Side Rules, this can be done by 
a Single Judge and it may bs done by an ex parte 
order. Once such an order has been obtained, the 
opposite party ‘cannot subsequently object to it. [p. 
148, col. 1.] 

One member ofa joint Hindu family can sepsrate 
himself from the other members of the joint family 
and is on separation entitled to have his share in the 
property of the joint family ascertained and parti- 
tioned off for him, and the remaining co-parceners, 
without any special agreement amongst themselves, 
may continue to be co-parceners and to enjoy as mem- 
bers of a joint family what remains after such a 
partition of the family property. [p. 151, col. 2.] 

Where the head of a joint Hindu family treats 
certain self-acquired property in exactly the same way 
as the ancestral property of the family, and keeps no 
separate account of its income and expenditure, such 
conduct is sufficient to prove that the selfacquired 
property is blended with the ancestral property’ so as 
to alter it from self-acquisition into ancestral property. 
[p. 152, col. 2.] 

‘Where: a Hindu widow who has no express author- 
ity from her deceased husband to make an adoption to 
him, makes an adoption without the consent of his co- 
parceners, the adopted son obtains no rights in the 
joint family property. [ibid] . 

. First Appeal from the decision of the 
First Class Subordinate Judge at Bijapur, 
in Suit No. 53 of 1y22. 

Mr. H..B. Gumauste, for the Appellants. 

Mr. Nilkant Atmaram, for the Respond- 


ents. > ° 
JUDGMENT. ` 


Fawcett, J.—A preliminary point has 
“been taken in this appeal that the notice 
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‘issued to the respondents was returned un- 
served by the Subordinate Judge of Bagal- 
kot under an endorsement, dated March 9, 
1925, and that an application for the 
issue ofa fresh notice to the respondents, 
was not made until June 29,1925. It is 
contended that this application was made” 
after the period of three months prescrib- 
ed by O. IX, r.5, Civil Procedure Code, 
and that under the terms of that rule the 
Court must dismiss the appeal, in spite 
of the fact that Coyajee, J., en July 16, 
passed an order, excusing the delay and 
ordered the issue of. fresh notice by sub- 
stituted service upon the respondents. 

ln my opinion, however, O. 1X, r. 5, 
does not apply to appeals. In terms it 
only applies to suits, and O.1X contains 
no provision such as appears in O. XXII, 
r. 1, that ‘ plaintiff’ shall include an appel- 
lant, ete. 

In fact if seems to me clear that the 
Legislature did not intend O. IK to apply 
to appeals, for O. XLI contains specific 
rules covering corresponding cases that 
arise in appeal, e. 

Order IX, rule l= Order XLI, rule 16. 


5 rule 2= 5; rule 18. 
7 rule 3== <5 rule 17 (1). 
‘i rule 4= í rule 19. 
n rule 5= 4 Nil. 
55 rule 6= i rule 17 (2). 
5 rule 7 = 5 rule 21, 
s rule 8= ji rule 17 (D). 
a rule 9= ‘3 rule 14, 
55 rules 10, 11, 
W= 45 Nil. 
yi rulel3= |, rule 21 
55 yruel4= , Nil. 


The correspondence between O. IX, r. 2, 
and O. XLI, r. 18, isin particular notice- 
able. If it was intended that O. IX 
should apply to appeals, it would be quite 
unnecessary to make the similar r, 18 of O. 
XLI. 

Also, though provision is made for a 
failure by the plaintiff or appellant to de- 
posit the costs of the’summons or notice, 
the Legislature deliberately avoided mak- 
ing arule corresponding to O. IX, r. 5, 
for the case of appeals under O. XLI. 

The only decision on the point that I 
have been able to find is Gopisetti Nara- 
yanasami Naidu Garu v. Namburi Bhadrt 
Raza (l) where a Madras Bench held that 


-O. XLI, r. 14, makes O., IX applicable to 


proceedings in appeal, so that O, IX, r. 5, 
(1) 21 Ind, Qas, 420; 25 M, In J, 451, 


4 


; “fey 
143 
would apply. It isto be noted that the 
respondents in that appeal were unrepre- 
sented, and so there was nota full argu- 
ment. I entirely dissent from the decision 
dor the reasons already given. Order XLI, 
. 14, only says that notice shall be served 
“in the manner provided for the service.. 
of a summons to appear and answer ; and 
ali the provisions applicable to such 
summons, and to proceedings with refer- 
ence to thd service thereof, shall apply 
to the service of such notice.” In my 
opinion, this was intended to make the 
relevant provisions of O. V applicable, and 
cannot cover O. IX, 7.5, which is a pro- 
vision not about the service but about 
the consequence of non-appearance of a 
defendant on account of failure by plaintiff 
to make a certain application. 
The case really falls under r. 40 of our 
Appellate Side Rules. This allows the 
appellant to make an application for fresh 
service within a month from the date on 
“which the sheristedar intimates to him the 
fact that the notice has failed to be served 
‘on the respondents. If he does not make 
this application within the time allowed, 
then the Court can extend the time and 
excuse delay under s. 148, Civil Procedure 
Code. Under heads Iland VII ofr. 2 of 
the Appellate Side Rules, this can be done 
by a Single Judge. It is not a case falling 
under the Limitation Act, except so far as, 
under. Art, 181, the period of limitation 
would be three years. 
Accordingly, there is no provision under 
“which the appeal should be dismissed 

‘because application was not made within 
either the period allowed by O. IX, r. 5, 
or that allowed by the Appellate Side 
r. 40. Nor is it a point affecting the admis- 
sion of the. appeal after the prescribed 
-period of time, such as is dealt with by 


the Privy Council in Krishnasamt Pani-. 


kondar v. Ramasami Chettiar (2). It is not 
-even acase like that of failure to file a 
Vakilpatra with an appeal, which, in 
Mahomed Jafer v. Sheikh Ahmed (3) is 
held to be immaterial. The order of 
_Coyajee, J., was one which he had jurisdic- 
-tion to make and which could properly 
be passed ex parte, and we cannot allow it 

(2) 43 Ind. ee 493; 41 M.412 at p. 416; 20 Bom. 
L. R. 541; 34 M.L GA BL. W. 54; 16 A L d 
57; 7 L. W. 156; 23 M. L. T. 101; 27 C. TL. J. 253; 3 


P. L. R. 1918; 220. W. N. 481; r Bur. L. T. 121; 
(1918) M. W. N. 906; 45 I, À. 25 


(P.O). 
(3) 95 Ind, Oas. 266; 28 Bom, L. R. 538; A. L R, 1926 
pom, 336, 
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‘to suits, 


Q. XLI, r. 
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to be questioned -now, especially. having 
regard to the principle underlying the 
proviso to O. XLI, r. 18. The appeal must, 
‘therefore, be heard on its merits. 

Madgavkayr, 3.—On March 9, 1925, 
the return of the summons unserved was 
made from Bagalkot reaching this Court 
on March 14. On June 29, the appellant 
applied for substituted service, put in 
affidavits on July 8, and obtained’ an 
order as follows from Coyajee, J., on July 

“Substituted service 
excused.” 

On these facts a preliminary objection 
is taken for the respondents that O. IX, r. 5, 
sub-r. (1), as amended by India Act XXIV 
of 1920, applies to appeals, and the appellant 
having failed for more than three months 
to apply for the issue of fresh summons, 
the Court is bound to dismiss the appeal. 
The order of Coyajee, J.,it is contended, 
was without jurisdiction and is a nullity. . 

The appellant relies on this order. Both ` 
sides have assumed that O. IX, r. 5, applies . 
to appeals, and it was apparently so held in 
Gopisettt Narayanasami Naidu Garu' v. 
Namburi Bhadri Raza (1) by a Bench ‘of 
the Madras High Court, which referred to 
O. XLI, r. 14. That tule only provides 
that “ all the provisions applicable to such 
summons, and to proceedings with refer- 
ence to the service thereof, shall apply to 
the service of such notice.” These pro- 
visions, however, fall not under O. IX, but 
under O. V. Order IX is expressly headed 
“ Appearance of parties and consequence 
of non-appearance.”’ And, as pointed out ` 
by my learned brother, if the Legislature 
had intended en bloc to make the entire 
rules of O. IX in regard to non-appearance 
and “the consequence thereof applicable 
O. XLI, rr. 16 to 20, would be 
superfluous. In my opinion, it is at 
least very doubtful whether, by reason of 
14, O. IX including Y: 5, as 
amended, applies to appeals, 

The order of Coyajee, J., was made. fades 
r. 2 of the Appellate Side Rules. He had 
jurisdiction to make it. Even, if our view 
above as to O. IX, r. 5, not applying to 
appeals, were wrong, the order of Coyajee, 


allowed. Delay 


J.,might be wrong, but it is with jurisdic- 


tion and cannot be treated asa “nullity, 
I agree, therefore, that the preliminary 
objection for the respondents fails and 


the appeal must proceed to hearing on the 
merits, 
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[On the merits their Lordships pronounced the following judgmants:—] 
Madgavkar, J.—The relationship between the parties is ‘shown in the follo ving 


pedigree:—] 
: : Dhuleya =Sanganbasappa =Mallava 
iat p Ang Y `d. 1891: 


NÊ or 
at 





ON. 


eee 





í - r 3 - 
Basvantrayya. Ningbasappa Baburao, defend- . Dharmappa Sst is 

Wr d. Feb. 1920 ant No. 1 born after 
=Parava, plaint- | 1881 defend- 
Borin desta, od iff No. 1 ) A) ant No, 6. 

eo ( en eee | adopted ` Sangappa, Chandrapa, Girmalappa, Parapa, | 
Chatdhareppa =Bangava - Parapa, plaint- defendant. defendant defendant defendant Cadigeppa, 
“d, Jan.1905 d. Oct. iffNo.2. . No.23. No, 3. No. 4. No. 5. defendant 
“No. 7. 


1905, 


Aart 
a 


~ Of the six sons of propositus Sanganba- 
sappa, the eldest son Chaudhareppa, who 
was Sanganbasappa's son by his first wife, 
separated in’ December 1881 and was given 
a.third share of the entire joint family 
property and was in enjoyment of the same 
till-his death in January, 1905. The second 
| Bon Basvantraya by Sanganbasappa'ssecond 
wife also separated in 1886 under a deed, 
Ex}"112. Sanganbasappa, the propositus, 
died in 1891. ‘The third son, Ningbasappa, 


died childless in February, 1920. On his 


death his widow. Parava, plaintiff No. 1, 
` applied to the Revenue Authorities to trans- 
fer the lands to her name. In this suit 
she'seeks to establish her right and - posses- 
sion'in respect of two pieces of property, 
first, property A, being the one-third share, 
which had been taken away by the eldest 
Bon Chaudhareppa, in 1881, and the other 
property B, which had been left over after 
the'separation of the second son, Basvant- 
raya, in 1886. ' 

-7 In'respect of property A. the claim was 
founded on a malikpatra, Ex. 225, passed 


on'October 21, 1905,'the date of her death, ` 


by Sangava, the widow of Chaudhareppa, 
in favour of plaintiff No. 1's husband, Ning- 
basappa. ° 0 | 

““Ih respect of property B, the plaintiff 
‘No. I adopted plaintiff No. 2 Parapa, about 
two years after the date’ of the institution 
‘of the suit and claimed a‘one-fourth share, 
being the share of her deceased husband 
Ningbasappa. ` ; 

“The defendants-appellants resisted the 
 entiresclaim, They resisted’ the ‘claim to 
property A on the ground, firstly, that the 
-malikpatra by' Sangava, the widow of 
Qhaudhareppa, in October 1905, though 


nominally in favour of Ningbasappa, was 
reallyin favour of the joint family consist- 
ing of Ningbasappa and his three younger 
brothers; and secondly, that Ningbasappa 
had in any case blended property A with 
property B, which was the joint family 
property of Ningbasappa and his three 
younger brothers, Kf 
The lower Court held that the malikpatra~ 
in regard to property A was really in- 
tended to be in favour not only of Ning- 
basappa, but likewise of the three younger 
brothers, and they constituted a joint Hindu 
family. With regard to property B, which 
was joint family property, it held that, by 
virtue of the adoption of plaintiff No. 2 by 
plaintiff No. 1, Parava, the plaintiffs were 
entitled to one-fourth of the joint family 
properties A and B on the ground that 
“their Lordships of the Privy Council had 
laid down in Yadao v. iNamdeo (4) that 
such an adoption, although the - property 
had not vested in the adopting widow, gave 
the adopted son the share of the deceased 
adoptive father. . Defendants Nos. 1, 2, 4,5 
and 6 appeal. - | 
The respondents-plaintiffs have filed 
cross-objections. It is argued by Mr. Nil- 
kant Atmaram for the plaintiffs-respond- 
‘ents in support of the crogs-objections, 
firstly, that, on the date of the separation 
of Basvantraya in 1886, not only: did Bas- 
vantraya separate, but that there was a 
complete dissolution, at least of the joint 
status of the entire joint family, including 
each of the younger brothers of Basvantraya. 


(4) 64 Ind Cas, 536; 49 O. 1; 48 I. A. 513; 24 Bom, 
L. R. 609; 17 NL. R. 145; 30 M. L. T. 53; 26 O, W. N. 
393; 42 M. L. J. 219; 15 L. W. 505; 20 A. L. J. 481; A, 
T. R. 1922 P. C. 216 (P. CO). 
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Secondly, that the. property A in the 
milikpatra by Sangava,twidow of Chaudha- 
reppa was given to Ningbasappa alone, 
and was a valid gift, being passed accord- 
ing to the oral wishes of her husband, 
as recited therein, and: being in effect his 
nuncupative Will and that, in asy case, 


inasmuch as the malikpatra was attested: 


by Basvantraya and Baburao, defendant 
No. 1, and all the three younger brothers 
had consentéd to the grant of a Succession 
Certificate to the estate of the deceased 
Qhaudhareppa in favour of Ningbasappa 
alone, it took effect as an alienation by the 
widow of Chaudbareppa, to which each of 
the _reversioners had consented,or which 
they,.had. ratified subsequently. Thirdly, 
that, in-respect of property A, Ningbasappa 
had not blended it with the joint family pro- 
perty. The mere fact that he had allowed 
the benefit of the income to his younger 
brothers was not conclusive proof of that 
blending, in the absence of evidence of 
_ blending of the corpus itself. 

For the appellants, it is contended that 
. the malikpatra, even if valid, was in favonr 
of. the four brothers and not merely in 
favour of Ningbasappa, and that from 195, 


the date of the malikpatra, up to the death - 


of Ningbasappa in 1920, lands A and B 
had been treated on exactly the same foot- 
ing by all the four brothers, namely, as 
joint family property, their income and ex- 
penditure being in nowise distinguished in 
the joint family accounts. 

Accordingly, the questions which arise in 
this appeal are:— 

1. Whether in 1886 when Basvantraya 
separated, the remaining brothers also se- 
parated in status, or whether they remained 
united ? l 

2. Whether the malikpatra by Sangava 
in 1905 was in favour of Ningbasappa 
alone or also in favour of his younger 
brother ? 

3. Whether this malikpatra is valid in 
law ? 

4. Whether Ningbasappa did or did not 
blend property A inthis malikpatra with 
property B which remained with the father 
and other brothers after the separation of 
Basvantraya ? 

5. Whether the plaintiff No. 2 on adop- 
tion obtained any interest in the proper- 
ties ? 

On the first point, reliance is placed for 
the respondents on the decision of their 
Lordships of the Privy Oouncil in Balabux 
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Ladhuram v. Rukhmabai (5) and it is argu- 
ed that Basvantraya having admittedly 
separated, not only is there no presumption 
that the remaining brothers continued 
joint, but that it is admitted by deféndant 
No. land the others that the status of the 
family underwent- no change after the 
separation. It is contended that, in law, 
separation of one means dissolution of the 
joint family, as was observed ‘by Macleod, 
C. J., in Ramchandra Avadhutrao Patil v. 
Tukaram Babaji Changula (6). 

But this was not the case set: up im the 
lower Court. Although in the plaint the 
plaintiff vaguely stated “as there were two 
partitions in the family, plaintiff's husband 
and hig brothers were practically divided,” 
yetin her evidence, Ex. 67, she admitted 
as follows:—“My husband was manager of 
the family consisting of himself and his 
three brothers.” Even in her application, 
Ex. 190, in 1920 to the Revenue Autho- 
rities, she was explicit that “the land men- 
tioned in list 2B belonged to- the joint 
(Aekattar) family and my husband was a 
senior member of the family.” Under these 
circumstances, the learned Pleader for the 
plaintiffs-respondents was reduced fo ask us 
to lay down as a proposition of law that the 
separation of one brother (Basvantraya) 
was in law the separation of each one of the 
other brothers as well. But the case of 


Balabux Ladhuram v. Rukhmabai (5) does. 


notgo this length, but merely enunciates 
that (pages. 472-473*):—“There is no 
presumption, when one coparcener sepa- 
rates from the others, that the latter 
remain united.................. An agreement 
amongst the remaining members of a joint 
family to remain united or to reunite 
must be proved like any other fact.” 

And the observations in Ramchandra 
Avadhutrao Patil v. Babaji Changula. (6).at 
page 918+ are taken from the older case 
Anandibai v. Hari Suba Pai (7) by a quota- 
tion which is not complete. For, in this last 
case Chandavarkar, J., observed as follows 
(page 296):— 

“If it is proved that there has been a 
breach in the state of union, the law pre- 
sumes that there has been a complete parti- 
tion both as to the parties and pro- 

(5) 5 Bom. L. R. 469; 301. A. 130; 30.C. 725; 7 O. 
W. N. 642; 8 Sar. P. O. J. 470 (P. GO). 


(6) 61 Ind. Cas. 761; 45 B. 914; 23 Bom. L., R. 311, 
{7) 10 Ind. Oas. 911; 35 B. 293; 13 Bom. L. R. 287. 
*Pages of 5 Bom. L. R.—|Ed.] = i 
tPage of 45 B.—[ Hd] 

{Page of 35.B.—[Ed.] . 
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The presumption in question 
continues until it is rebutted by proof of 
an-agreement, which means proof ofin- 


70. tention on the part, of some to remain 


united as before andto confine the parti- 
tion tothe rest, or, if the partition was 
intended toextend-to the interést uf all 
individually, there must be proof that some 
‘ of them .reunited. - In the présent case the 
former was alleged and has been found 
established by the evidence.” : 

., Andin factin this last case it was held 


"that, out of bix brothers, three separated ' 


‘ and the other three remained united as 
before or had immediately reunited with 
each other after executing the deed of 
_ + The 
respondents asks us notto accept the view 


learned Pleader for the plaintiffs- 


= of the Allahabad High Court in Parsotam 


_, Das y, Jagan Nath (3) to which attention 

. was drawn in argument by my learned 
brother, j | 

_. Without going into the elaborate case- 

law on the point, we may take it as now 

established [see Suraj Narain v. Iqbal 


`... Narain (9) and Girja Bai v. Sadashiv 


'-Dhundiraj (10)} that.an expression of an 
unequivocal intention to separate suffices 
to dissolve the joint status of a joint Hindu 
family. But it is not correct to say that 
bécause one brother has separated .or has 
expressed such intention, therefore, the in- 
tention ofthe other brothers must be taken 
to. be the same. For instance, in the pre- 
sent case, if this view of the law were 
correct, it would follow that the real dissolu- 
tion- of the joint family took place even 
earlier than 1886, namely, in 1881, when the 
eldest brother, Chaudhareppa, separated. 
But that this was not so,.is clear from the 
fact that five years later’ Basvantraya 
thought it necessary formally to separate. 

The case -of Balabux Ladhuram v. 
“Rukhmabal (5) has been referred to py their 
Lordships in Jatti v. Banwari Lal (11). It 


8) 50 Ind. Cas. 357; 41 A. 361; 17 A. L. J. 347. 


9) 18 Ind. Cas. 30; 40 I. A. 40; 15 Bom. L. R. 456; 


35 A. 80; 13 M. L. T. 1941; 17 C. W. N. 333; U A. L. J. 
142; (1913) M. W. N. 183; 17 C. L. J. 288; 24 M. L. J. 
345: 16 O. 0. 129 (P. G). 

(10) 37 Ind. Cas. 321: 43 I. A. 151, 16 Bom L. R. 
621; 43 C. 1031; 20 C. W, N. 1085; 14 A. L. J. 822; 20 
M. L. 1. 78; 12N. L. R. 113; (1916) 2 M. W. N. 65; 
4L. W. 114; 24 O. L. J. 207; 31M, D. J. 455 (P. C). 

(IL), 74 Ind. Cas:462; 50 J. A. 192; 25 Bom. L. R. 
1256; 4 L. 350; 21 A. L. J..582; A. I. R. 1923 P. ©. 
136; 18 L. W. 273; 45 M. L. J. 355; (1923) M. W. N. 
687; 28 C, W. N. 785;-33 M. L. T. 283 P.C) ` 
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has been distinguished in Hari Bakhsh v. 
Babu Lal(12), the observations at page 102* 
being in point. The most recent case is 
Palani Ammal v. Muthuvsenkatachala 
Moniagar (13). At page 257} their Lordships 
observe:— 

“But the mere fact that the shares of the 
co-parceners have been ascertained does not 
by itself necessarily lead to an inference 
that the family had separated. There may 
be reasons cther than a» contemplated 
immediate separation for ascertaining what 
the shares of the co-parceners on a separa- 
tion would be. It is also now beyond doubt 
that a member of such a joint family can 
separate himself from the other members of 
the joint family and is on separation entitled 
to have his share in the property of the joint 
family ascertained and partitioned off for 
him, and that the remaining co-parceners, 
without any special agreement amongst 
themselves, may continue to be co-parceners 
and to enjoy as members ofa joint family 
what remained after such a partition of the 
family property. That the remaining mem- 


bers continued to be joint may, if disputed,~ 


be inferred from the way in which their 
family business wascarried on after their 
previous co-parcener had separated from 
them.” 

These observations apply, in our opinion, 
to the facts of the present case. The deed 
of 1886 itself lends no countenance to the 
argument: that the father and the younger 
brothers of Basvantraya also intended to 
separate, any more than the fact that 
Basvantraya on partition got one-fifth 
of the two-thirds which was left over 
after the one-third of that had been taken 
away by the eldest brother Chaudhareppa 
in 1881. It is undoubted that after 1886 
the father and the four younger sons 
continued to live jointly as before. The 
accounts up to the death of Ningbasappa 
in 1920, are all one, no separation is made 
of the shares of the four younger sons or 
of their income and expenditure. Under 

(12) 83 Ind. Cas. 418; 5 L. 92; 51 I. A. 163; 26 Bom. 
L. R.1108; 22 A. L. J. 254; 34 M. L.T. 70; A. T. R. 
1924 P.C. 126; 28 0. W. N. 253; 20 L. W. 406; (1924) M, 
W. N. 630; 47 M. L. J. 938; 51 O. 163; 1 L. 0. 437: 
L R3 A. (P. UJUB 100. & A L. RUT TOW 
N. 536 (P. CO). : 

(13) 87 Ind. Cas. 333; 48 M. 954; 27 Bom. L. R. 735; 
A.I R. 1925 P.C. 49; 48 M. L. J. 83; 6 P.D. T. 133: 
21 L. W. 439: (1925) M. W. N. 330; 3 Pat. L. R 126: 
29 ©. W. N. 840; 23 A. L. J. 746; L. R. 6 A. (P. OJ 
143; 52 L A. 83 (P.C.). 

*Page of 5 L.—[Ed. 
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these circumstances, Tam of opinion that 
both infact and in law the argument 
for the plaintiffs on this point fails, and that 
it 1886 Rasvantraya alone, like his elder 
brother, Chaudhareppa, separated, and the 
father, Sanganbasappa, and four younger 
sons including Ningbasappa continued to 
be members of a joint family both up to 
the death of the father in 1891, and the 
death of Ningbasappa in 1920. 

On the second question, the malikpaira 
passed by Chaudhareppa’s widow, Sangava, 
on the date of her death, October 21, 1905, 
is ostensibly in favour of Ningbasappa 
alone, There isnothing toshow from the 
deed itself, noris there any independent 
evidence aliunde that it was meant for 


the benefit of the three younger brothers. 


of Ningbasappa. The recital therein that 
it was according to the wishes of her 


husband is doubtless not so disinterested, ` 


as in the case of Hari Chintaman Dikshit 
v. Moro’Lakshman (14) where a widow, 
immediately after her husband's death 
-passed a similar varaspatra which was 
sought to bechallengedin asuitof 1881. 
At the same time the malikpatra in this 
case is attested both by Basvantraya and 
Baburao, the eldest of the defendants. It 
was not, therefore, a secret affair, and, under 
the peculiar circumstances, 1 cannot agree 
with the learned Subordinate Judge that 
‘Baburao and Basvantraya cannot be pre- 
sumed to have known or consented to this 
deed in favour of Ningbasappa. lt is also 
undeniable that when Ningbasappa in his 
own name applied for a Succession Certi- 
ficate to Chaudhareppa, none of his brothers 
opposed the application. It is difficult, 
at this lapse-of time, therefore, to hold that 
the malikpatra was in favour of any one 
else but Ningbasappa alone, Being attest- 
ed by two brothers and subsequently 
ratified by the others, it is, in our opinion, 
a correct contention for the plaintiffs that 
itis good in law: Basappa Dodfakirapa v. 
Fakirappa Shenkrappa (15) following Baj- 
rangi Singh v. Manokarnika Bakhsh Singh 
16). 
‘ The last question is in regard to the 
blending of the joint family funds. It 


(14) 11 B. 89; 11 Ind. Jur. 145; 6 Ind. Dec. (N. s.) 


(15) 64 Ind. Cas, 214; 46 B. 292; 23 Bom. L. R. 1040; 
A.L R. 1922 Bom. 102. 

(16) 35 I. A. 1; 9 Bom. L. R. 1348; 12 O. W, N. 74 
17 M. L. 3.605; 6 O. L. J. 766; 30 À. l; 5 A. L, J. 1; 
3 M. L. T. 1; IL'O. 0, 78 (PG). 
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has been ‘proved conclusively that Ning- 
basappa, who was the manager of the joint 
Hindu family of himself and his younger 
brothers and their sons in respect of pro- 
perty B, treated property A in exactly the 
same fashion asthe joint family property 
B. In the first place, Ningbaseppa had 
not keptany separate accounts of this land 
or of the land A oroftheir income. Dur- 
ing all these years, A is treated in the joint 
family account exactly like B. Its income 
is lumped up in the adhavas along with 
the income of property B, and so is its 
expenditure. And, inasmuch as these were 
lands, it would be difficult to obtain fur- 
ther evidence of blending than this. It 
would appear that Ningbasappa throughout 
his life lived jointly and died jointly 
with his three brothers, He never had any 
children. Even when he took the deed 
from Sangava in his own name, the fees of 
registration and stamp for the deed’ were 
taken from the joint family. Thé matter 
was treated by one andallas making no 
difference to theyounger brothers to whom 
in fact he actedin loco parentis until the 
time of hisdeath. Such conduct suffices to 
prove blending in law with ancestral pro- 
perty so asto alter it from self-acquisition 
into ancestral: Lal Bahadur v. Kanhaiya 


‘Lal (17) and RajanikantaPal v. Jagamohan 


Pal (18). It follows, therefore, on these find- 


ings, that, on the date of the death of 


Ningbasappa, properties A and B were all 
joint family properties. 

Plaintiff No. 1, Parava, the widow of 
Ningbasappa, has not set up express 
authority to adopt to her deceased hus- 
band. In fact, as already stated, her 
adoption of plaintiff No, 2 was pendente 
lite about two years after the institution 
of the suit. . The consent of the co-parceners, 
the three younger brothers was not obtained. 
The view of the learned Subordinate Judge 
as to the effect of the ruling of Yadao v. 
Namdeo (4) must be held to be erroneous 
on the recent Full Bench decision of this 
Court in Ishvar Dadu v. Gajabai Babaji 
(19) where it was held that Yadao v, Namdeo 


an 34 I. A. 65; 9 Bom. L. R. 597; 11 0. W. N. 417; 
4 À. L. J. 227; 29 I. A. 244 (P.C.). 

(18) 73 Ind. Cas. 252; 50 L A. 173; 25 Bom. L. R. 
683; A. I. R. 1923 P. ©. 57; 44 M. D. J. 561; 32 M.. L, 
T. 149; 37 O. L. J. 515; (1923) M. W. N. 438; 500, 
439; 18 L. W. 387; 27 O. W. N. 997;9 0. & A. L. R 
805 (P. 09. ea 

(19) 96 Ind. Cas, 712; 28 Bom. L. R. 782; 50 0, 468; 
A. LR, 1926 Bom. 435 (F, B.). d 
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(4) has ‘not overruled Ramji v, Ghamau 
(20).. On the Full Bench decision it follows 
that. the adoption of plaintiff No. 2 by 
plaintiff No. 1 gave the latter no rights in 
the joint family property. 

. The appeal of defendants Nos. 1, 2, 4, 5, 
and 6, therefore, in my opinion, should be 
allowed, and the cross objections of the 
plaintiffs dismissed with costs throughout 
against the plaintiffs. . 

_Faweett, J.—I agree. On the first 


point discussed by my learned brother in. 


his judgment, I have only to add that 
their Lordships of the Privy Council in 
Balabux Ladhuram v. Rukhmabai (5) re- 
marked at page 136* that it would be diff- 
cult to see how an agreement to reunite 
could have been made by oron behalf of 
a minor. The facts inthat case’ were that 
there was a division by adult ‘brothers, 
and the ruling.as to.an agreement must 
be taken to refer primarily to such a case. 

Io Ramchandra Avadhutrao Patil v, 
Tukaram Babaji Changula (6) towhich I 
was a party, the judgment of the learned 
Chief Justice, no doubt, states as a general 
principle that, if it is proved that there 
has been a breach in the state of union 
amongst the members of a, Hindu joint 
family, the law presumes that there has 
been a complete partition both as to parties 
and property. I am satisfied, on further 
‘consideration, that that states the rule of 
law too widely, and that there is no general 
legal presumption that can be made as 
applicable to every case arising of this kind. 
The remarksin the judgment of the Privy 
Council in the most recent case of Palani 


Ammal vy. Muthuvenkatachala Moniagar (13) - 


make it yuite clear that their Lordships do 
not take the authority of Balabux Ladhu- 
ram v. Rukhmabat (5) as covering a case 
like the present further than as there stated, 
viz., thatthe question whether or not the 
remaining members of the family continued 
joint or separate has to be determined by 
evidence. In the present case, the cir- 
cumstances are, I think, all in favour of 
the view that the remaining four minor 


brothers and the father continued to be. 


joint. In view of the latest ruling of the 
Privy Council, we are not bound by the con- 
trary statement of law in Ramchandra 
Avadhutrao Patil v. Tukaram Babaji Chan- 


` gula (6). 


(20) 6 B. 498; B Ind. Jur. 587; 3 Ind, Dec. (N. 8.) 
87 i 
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On the question whether Ningbasappa 
blended the property in Schedule A with 
property in Schedule:B, I think itis clear 
that there was such a blending. It may, 
no doubt, be open to question whether he’ 
did so with the intention of abandoning ° 
his separate interest, but I think that the 
probabilities point to there being such an 
intention, and that this is a case where 
his acts were not due to mere kindness 
or charity. è 

Therefore, I agree that the cross-objec- 
tions fail and that the appeal should 
succeed. I concur in the order proposed 
by my learned brother. 

We are asked by the respondents’ Plead- 
er to make some provision forthe main- 
tenance of plaintiff No. 1. Prior to the 
date of the suit there was an offer on 
behalf of defendant No. 1 to give her two 
Survey Numbers or a cash payment of 
Rs. 250 ayearas stated in Ex, 179, and 
defendants’ written statement also men- 
tions two rooms in house No. 1 in Schedule 
A as being suitable for her residence. For 
the appellants’ itis said that this offer is 
sufficient ; for respondent No. 1 it is said 
at least Rs. 750 a year should be provid- 
ed. The parties cannot agree. We, there- 
fore, direct the lower Court to make the 
necessary inquiry and report to us as to 
what provision should be made for the 
maintenance of plaintiff No. 1 and also 
for her residence, ifnecessary. The report, 
with any further evidence. taken, should 
be remitted to this Court within a period 
of three months from the receipt of 
papers by the lower Court. The further 
hearing of the appeal, so far as that point 
is concerned, is adjourned. 

Z K. Appeal allowed: 

Cross-objections disallowed. 





LAHORE HIGH (COURT. 
Seconp CIVIL APPEAL No. 2123 or 1926. 
January 13, 1927. 
Present:—Mr. Justice Addison. 
HARI RAM—PLAINTIFF—ÅPPELLANT 
versus 
SHEO KARN—DerenDant— RESPONDENT. 

Registration Act (XVI of 1908), ss. 17, 49—Partition 
deed, unregistered—Oral evidence of possession, whe- 
ther admissible. 

Where a document embodying the terms of a parti- 
tion of immoveable property is not adulitted in evi- 
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dence as being. unstamped and unregistered, oral, 


evidence to prove the details of the partition cannot 
`` be given as the terms of the partition are embodied in 
“an inadmissible document. 


certain property dealt’ with by the deed may be 
proved by oral evidence and: the deed may be relied 
upon to determine the nature of such possession. 


Second appeal under s. 41 of Act VI of 
- 1918 against the judgment of.the District 
Judge, Karnal, dated the 19th June, 1926, 
confirming the decree of the Fourth 
Class Subordinate Judge, Kaithal, dated 
the 17th.December, 1924. a 
Mr.. Shamair Chand, for the Appellant. 
Mr, Behari Lal, for the Respondent. 
JUDGMENT .—In execution of a money- 
decree. against Kalu Mal and two ofhis 
sons, Richha Ram and Joti . Parshad, the 


decree-holder attached a house and a shop. 


alleged by him to belong to the judgment- 


- debtors. Hari Ram another son of Kalu Mal ` 


. objected to the attachment and. sale. of the 


shop.and part of the house on the ground ' 


that he was the owner in possession thereof. 
„His objection failed and he instituted a 
regular suit, It was dismissed and_ his 


appeal.was dismissed by the District Judge. 


The second appeal is now before me. 


It was -held.in the suit, the decree of. 


< which was under execution, that Hari Ram 
appellant.was separate from his father and 
other brothers. The property. in. dispute 
. was.originally joint family property. Hari 
~ Ram's case is that he received it on parti- 
tion. The partition has been established 
but as the document, embodying the parti- 
tion, was not admitted in evidence as being 
unstamped and unregistered the District 
. Judge held that oral evidence .to prove 
the details of the partition could not be 
given as those terms were embodied in an 
inadmissible deed. This proposition is 
correct but it has been held in Sheo Karan 
y. Chiranji Lal (1) which is concerned 
with still another son of Kalu Mal, thatthe 
fact whether the plaintiff was in posses- 
sion of the property in suit or built any 
pait of-it could be proved by oral evidence 
and that the partition deed could be relied 
upon to determine the nature of that posses- 
sion. | 

Now the question of possession by Hari 
Ram appellant was considered by the trial 
Court but rejected by the District Judge 
.as he was of opinion that no other evidence 
to prove the-details of the partition could 


(1 98 Ind, Cas. 940, 
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3 Nevertheless, however, . 
_ the fact whether a party to the deed is in possession of 
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be admitted. I, therefore,.accept the appeal, 
and setting aside the order of the District 
Judge, remand the appeal to him. to decide 
as to whether the plaintiff was in posses- 
sion of the property in dispute or'any part 
thereof or constructed any portion of it as 
this could be proved by oral évidence. 
When he has come to a finding on this 


“point the partition deed could be relied 
“upon to determine the nature of that. posses- 


sion. The remandis under O. XLI, r. 23 
Civil Procedure Code. Parties will bear 
their own costs here. eat 

Z. K. Appeal accepted. 


— owe 


- BOMBAY HIGH COURT. 
Civit EXTRAORDINARY APPLICATION 
No. 352 of 1924. 
July 12, 1926. . 
- Present:—Mr. Justice Fawcett and 
. , Mr. Justice Madgavkar. ,.. 
VALLABBHAI NARANJI—PLAINTIFF— 
- APPLIOANT . 


versus sg 
CHHOTALAL PURSHOTTAMDAS. ' 
` & Co.—DsranDants—OPPONENTS. 

Civil Procedure Code (Act V of 1908), ss. 22, 28, 151 
—Suit instituted in one of two Courts having jurisdic- 
tion—Defendant desiring to obtain transfer of suit— 
Procedure—Inherent power of Court to direct transfer. 

Where:a suit is instituted in one of two Courts both 
of which would have jurisdiction to try the suit and 
the defendant desires to stop the trial of the suit 
inthe Court in which it is instituted, the proper course 
for him is to make an application to the High Court 
under sub-s. (3) of s. 23 of the Civil Procedure Code 
for an order that the suit should be transferred to the 
other Court which has jurisdiction to try it. Where, 
however, this procedure is not availed of; there is-no 
scope for passing an order under s. 151 of the Civil 
Procedure Code directing in the interests of justice, 
that the suit should be tried by the other Court which 
has jurisdiction to try it. [p. 155, col. 2.] 

Application against the order passed by 
the Joint Subordinate Judge, Surat, in Civil 
Suit No. 276 of 1923. Í | 

Mr. Dave (with him Mr. R. J. Thakor), 
for the Applicant, 

Mr. K. V. Patel, for the Opponents. 

: JUDGMENT. Pe 

Faweett, J.—In this case a decree was 
passed at Calcuttaagainst a firm in which 
it was alleged that the plaintiff was a part- 
ner. That decree was passed ex parte after 
an order had been made by the Court for 
effecting substituted’ service upon all the 
defendants in that suit, and the service 
was effected by posting the summons on 
the. outer door of their last -place of busi- 
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“mess in ‘Calcutta: and. duplicates ên “the 
Notics Board of tha uourt. The plaintiff 
alleges that he .was nota partner of this 
-firm and brings a suit for a declaration 
that. the decree is inoperative, the same 
having been obtained by, fraud, and for 
“an. injunction-restraining defendant No. 1, 
the. plaintiff in the Calcutta suit, from exe- 
cuting that decree. 
There is, no doubt that there wasa 
cause of action. for bringing this suit. in 
“the Court of the Subordinate Judge of 
_ Surat, inasmuch as the -decree has been 
executed .by that: Court. . According to the 
judgment of the Court below, the present 
plaintiff had paid up-the amount in Court, 
and defendant: No.-1 has received that 
‘amount after furnishing security. in res- 
_ pect of it. Issues were raised whether the 
Court ‘had jurisdiction to hear the suit, 
and: whether (apart from the plea of juris- 
diction) .the- plaintiff could and should 
be ordered to institute. the suit as against 


` defendant.No. lin Calcutta for the reasons, 


. alleged indefendant No. l's written state- 
ment. The first ofthese the Subordinate 
Judge answered in the affirmative. Upon 
the second issue, he has heldsthat, in exer- 

| cise.of the powers conferred by s. 151 


_ of the Code, it was necessary for the ends -` 


| of justice that proceedings im the suit 
. should ‘be stayed, on the ground that 


justice was more likely to be done by the. 


_ suit being instituted in Calcutta. 


Against.this order of stay, the present ap- ' 


_ plication, has been’ made. There can be 
“no doubt..that, if there had been a section 
“in the present Civil Procedure Code cor- 
responding tos. 20 of the Code of 1882, 
there would .be jurisdiction for the order. 
According to that section, where a suit that 


might be instituted in more than one Court , 


i was instituted.in a Court within the local 


limits of whose jurisdiction the defendant: 


or all the defendants did not reside or 
carry on business or personally work for 
.. gain, the defendants or any defendant might 
obtain an -order staying proceedings on 
the ground that justice was more likely 
to be done by the suit being’ instituted 
in“ some» other Court. That isa provision 
which would have enabled the Court to 
have passed the order that it has. But 
though’ the Bill No. 2 of 1907, which under- 
lies the present Civil Procedure Oode, 
contained a cl. 22 on the lines of this s. 20 


(see Gazette of India for 1907, Part V, page . 


30), this clause was subsequently dropped 
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by the Select Committee on the Bill as 
unnecessary, because they held that suffici- 
ent provision “was made for transfer of 
such suits under the succeeding clause (see 
Gazette of India, 1908, Part V, page 36). This 
latter clause is now s. 22 of the presente 
Code. And, under sub-s. (3) of s. 23, this 
Court has jurisdiction to order the transfer 
of a suit to another Court, even though 
that Court is outside the appellate juris- 
diction of this Court [cf. Venkatasa Barod 
v. Maksudan Das (1)}. Section 22, with 
which s. 23 is connected, however, provides 
as follaws:— b i 

“Where a suit may be instituted in any 
one of two or more Courts and is institut- 
ed in one of such Courts, any defendant, 
after notice to the other parties, may, at 
the earliest possible opportunity and in 
all cases where issues are settled at or 
before such settlement, apply to have the 
suit transferred to another Court, and the 
Court’ to which such application is made, 
after considering the objections of the 
other parties (if any), shall determine in, 
which of the several Courts having jurisdic- “>. 
tion the suit shall proceed.” 

That being so, the proper courss in this 
case for defendant No. 1 to take, if he 
wanted to stop the suit in the Surat Court, 
was to have applied to this Court under 
sub-s. (3) of s. 23 for an order that the 
suit should be transferred to the Calcutta 
High Court. That he should have done 
at the earliest possible opportunity, as 
mentioned in s. 22 of the Code. That 
opportunity not having been availed of, it 
is obvious that there is no substantial basis 
for holding, under s. 15l ofthe Civil Pro- 
cedure Code, that it is necessary for the 
ends of justice.that proceedings in the 


Surat Court should be stayed. The lower 


Court, no doubt, has followed a preced- 
ent of a suit on the Original Side of this 
Court, where a similar stay order was pass- 
ed by Marten, J.: Jethabhai Versey & Co, 
y. Amarchand Madhavji & Co. (2). But 
that was a case where there were very much 
stronger reasons than existin the present 
ease for saying that the suit should have 


-been brought in the other Court and notin 


a Bombay Court. And in any case the 
provisions of sub-s. (3) ofs. 23 were not 
taken into consideration by ithe learned 


(1) 35 O. 541. 


(2) 82 Ind. Cas. 852; 25 Bom, L. R. 713; A. I. R. 1924 
Bom. 90. a $ 


,.of proceedings in execution of a 
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Judge. Therefore, in my opinion, there 
is no proper scope- for. resorting to the 
exceptional provisions of s. 151, and the 
lower Court's order was made, in my 
< opinion, without jurisdiction. : 

Accordingly, I would allow the applica- 
tion, set.aside theorder stayingthe suit, and 
direct the lower Court to take the suit up 
again on the current file and dispose of 


. it according to law. As neither side brought 


this point of the possibility of transfer to 
the notice*of either the Court below or 
this Court, we direct that ‘costs of the ap- 
plication be costs in the cause. 
.Madgavkar, J.—I agree., 7 

Z. K. Order set aside. 


“LABHORE HIGH COURT. 
LETTERS PATENT APPEAL No. 230 or 1924. 
Pa: ‘January 8, 1927. 

-Present:—Sir Shadi Lal, Kr., Chief J ustice, 
and Mr. Justice Broadway. 
"` DILSUKH RAI AND OTHERS— AFPELLANTS 
s R -© versus 
LACHHMAN DAS AND ANOTHER— 
RESPONDENTS. 

Execution of decree—Duty cf execution Court—Ob- 
jection to terms of decree, whether can be entertained. . 

A Court executing a decree cannot go behind the 
terms of the decree and must exccute it as it stands. 

Where a decree declares the personal liability of a 
judgment-debtor, a Court executing the decree cannot 
entertain the objection that the judgment-debtor is 
not personally liable under the decree. 

Appeal under s. 10 of the Letters Patent 
against the judgment of Mr. Justice Abdul 
Raoof, dated the 21st October, 1924, in 
Civil Appeal No. 1143 of 1923. 

Lala Mool Chand, R. S., for the Appel- 
lants. - 

Messrs. Parkash Chandra and Shamair 
Chand, for the Respondents. 

JSUDGMENT.—This appeal arises out 

decree 
obtained by Lachhman Das and Kanshi Ram 
for the recovery of a certain sum of money 
fromthe defendants Dilsukh Rai and others, 
and the question for determination is, 
-whether the judgment-debtors are entitled 
to resist the execution of the decree on 
the ground that in pursuance ofan agree- 
ment arrived at between the parties prior 
to the date of the decree, the judgment- 
debtors werenot personally liable for the 
payment of the decretalamount. It appears 
that this. was one of the pleas raised by the 
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defendants in the suit brought by the 
decree-holders against them, but they did 
not substantiate that plea and absented 
themselves from the Court, with the result 
that an ex parte decree was passed against- 
them making them personally liable for the 
debt due to the plaintiffs. - Sey 

Now the principle of law is firmly estab.’ 
lished that a Court executing a decree. 
cannot go behind the terms of the decree 
and must execute the decree as it stands, 
The learned Counsel for the judgment- 
debtors invites our attention to the judg- 
ment of the Madras High Court in Chidam- 
baram Chettiar v, Krishna Vathiyar (1) 
in support of the contention thata Court 
executing a decree is competent to deter- 
mine the question whether or not’ the par-. 
ties had agreed prior to the date of the 
decree that the decree should not be exe- 
cuted against the judgment-debtor. This. 
view has not been accepted by the Calcutta 
High Court, vide Benode Lal Pakrashi v. 
Brajendra Kumar Saha (2) and Hassan Ali 
v. Gauzi Ali Mir (3), but itis unnecessary 
to pronounce any opinion as to which of 
the two views is correct, because the judg- 
ment in Chidambaram Chettiar v. Krishna 
Vathiyar (1) is inapplicable to the present 
case. Here the question is not whether 
the decree should or should not be exe- 
cuted but whether the Court should depart 
from the terms of the decree and decline to 
execute it personally against the judgment- 
debtors. This would amount to a variation 
of the terms of the decree and there can 
be no doubt that a Court executing the 
decree has no authority to alter the terms 
ofthe decree. 

We accordingly accept the appeal and 
setting aside the judgment of the single 
Bench as well as that of the District Judge 
restore that of the Court of first instance, 
The respondents must pay the costs incur- 
red by the appellants. í 

Z. K. Appeal accepted. 


(1) 37 Ind. Ons. 836; 40 M. 233; 21 M. L. T, 24; 5 L, 
W. 132; (1917) M. W. N. 44; 32 M. L. J. 13. 
(2) 29 ©. 810; 6C, W. N, 838, i , 
(3) 31 ©. 179. ' . 
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', MADRAS HIGA COURT. 
Leriess. PATENT APPEAL No. 328 oF 1926, 
_ November 17, 1926. 
Present:—Mr. Justice Wallace and 
A Mr. Justice Madhavan Nair. 
PERIA KOIL KELVI APPAN GOVINDA 
RAMANUSA PADDA JEEYAN- 
GARLAVARU— APPELL:NT 
k ei | versus 
KADAMBI DHARMAPORI TIRUVEN- 
GADA KRISHNAMAOHARLU 
AND OTH&xS—R&SPONDENTA. 

Letters Patent (Madras), el. 15 —'Judgment'—Order of 
Single Judge of High Court, staying execution of decree 
pending appeal—Appeal, whether lies—Civil Procedure 
Code (Act V of 1908), O. XLI, r. 5—Stay of execu- 
tion~-Decree granting injunction, disobedience of— 
Application for stay of execution, pending appeal, whe- 
ther maintainable. 

An order of a Single Judge of the High Court stay- 
ing execution of a decree of a Mofussil Court pending 
the disposal of an appeal therefrom to the High Court 
is a judgment within the meaning ofcl. 15 of the 
Letters Patent and an appeal therefrom is maintain- 
able under that clause. [p, 168 col. 2, p. 160, col. 1.) 
. (Case-law) considered. | 4 
Sonachalam Pillai v.. Kumaravelu Chettiar (6), 
: followed. . . - 
. Sevak Jeranchod Bhogilal v. Dakore Temple Com- 
`` mittee (1), distinguished, í 

Where a defendant has bean disobeying a decres 

- for injunction passed against him, he is not entitled, 
_ onapplication pending an appeal against the decree, to 

have the execution stayed. {p. 159, col. i.] i 

‘Latters Patent Appeal against the judg- 
ment; ‘dated ‘the 7th October, 1926,. of 

‘Mr. Justice Curgenven, in ©. P. 


‘No: 8375 of 1926, in A. S. No. 119 of 1926,. 


preferred tothe High Court against that 
of the Court of the Subordinate Judge, 
Chittoor, in O. S No. 23 of 1919. j 

_' FACTS.—The plaintiff ia O. S, No. 23 
-of LYLy, in the Sub-Court, Chittoor, obtain- 
ed a decree against the defendants declaring 
. that he was the head or ejaman of the 
goshti or congregational worship in, the 
temple at Tirupathi and entitled as such 
to lead inthe worship or seva the as- 
sembled worshippers who were bound to 
follow his lead and. recite the thengalaz 
patram recited by the plaintiff, namely, 
srisatlasa dayapatram and restraining the 
defendants (some ofwhom were Vadagalais) 
from reciting the vadagalat patram, namely, 
rumanjadaya patram. The Vadagalai de- 
fendants filed an appeal, but continued. 
to recite their own vadagalat patram at 
the tithe of, worship in violation of the 
terms of the decree. The plaintiff at a 
late stage objected but on finding his 
attempts at obtaining orders under s. 144, 
Criminal Procedure Code, proving futile, 
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he applied under O. XXI, r. 32, Civil Pro- 
cedure Code, to the Court which passed 
the decree to commit the disobeying de- 
fendants for contempt. The defendant 
thereupon applied to the High Court to 
stay execution of the decree pendirg the 
appeal filed against the decree. The stay 
was granted by His Lordship Mr. Justice 
Curgenven in ©. M.'P. No. 5875 of 1925 
mainly on the ground that the plaintiff had 
not taken steps for a long time against the 
disobeying defendants. The above Letters 
Patent Appeal was filed against the said 
order. 

Messrs. T. Rangachariar, V. N. Venkata 
Varadachari and R., Gopalachari, for the 
Appellants. | 

Messrs. C, S. Venkatachariar and D. 
Ramaswami Iyengar, for the Respondents. 

JUDGMENT. 

Wallace, J.—This appeal is against 
an order of Curgenven, J., in C. M. P. No. 
3375 of 1926 in which the learned Judge 
directed stay of execution ofa decree by 
suspending the injunction which had been 


decreed by the Subordinate Judge of Chit->. _ 


toor in O. S No, 23 of 1919. 

The respondent took a preliminary objec- 
tion that no appeal lies, and we heard a 
good deal of argument on the matter into 
which I do not propose to goat length. 
It cannot be denied that the practice of 
this Court has been to allow a Letters 
Patent Appeal from an order of a Single 
Judge of this Court in matters of stay of 
execution pending the disposal of an appeal 
in the Court. Mr. Venkatachariar, how- 
ever, for the respondent contended that the 
pronouncement of the Privy Council in a 
case reported as Sevak Jeranchod Bhogilal 
v. Dakore Temple Committee (1) implies 
that the, practice of this Court is not 
justified inlaw, In that case the Judicial 
Committee remarked at the end of their 
judgment, referring to the Letters Patent 
of the High Court of Bombay, that the 
term ‘judgment’ in the Letters Patent of 
the High Court means in civil cases a 
decree and not a judgmentin the ordi- 
nary sense. The point actually before them 
was the meaning of the word ‘judgment’ 
in cl. 39 of the Letters Patent of Bom- 
bay. But the remark is general and is not 
confined to s. 39. As the language of the 


(1) 87 Ind. Cas. 318; 49 M. L. J. 25; 23 A. L. J. 555; 
A. L R. 1925 P. 0.155; L.R.6 A. (P. Cy 117; (1925) 
M. W. N. 474; 20. W. N, 533; 41 O. L. J. 628; 22 L, 
W, 246; 27 Bom. L. R. 872; 30 O, W. N 499 (P. O.) 
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Letters Patent .of Bombay is the same as 
that in Madras, the remark would equally 
apply to this Court. 

{t is essential in order to understand the 
application and the necessity of the remark 
quoted above to state the point at issue in 
that case, Under a temple scheme pre- 
scribed by the Privy Ccuncil decree, the 
Temple Committee was given power to 
frame rules subject to the sanction of the 
local District Judge and subject to altera- 
tions and additions by the High Court. 
The’ District Judge sanctioned certain rules 
so drawn up and the so-called appeals 
were taken in the High Court, appellants 
also applying under the rules of the scheme 
for modifications by the High Court. The 
High Court did not entertain the latter 
but heard the so-called appeals and after 
the decision granted the appellants leave 
to appealto the Privy Council. The Privy 
Council held that the orders of the High 
Court on the appeals were not ‘judgments’ 
within the meaning ofs. 39 of the Letters 
Patent.and that the High Court had no 

“legal authority io deal with the matter at 
all except in so far as it was exercising the 
power conferred on it by the Privy Council 
decree scheme, a matter more in the nature 
of executive or administrative than on 
judicial activity. Herce, as the Privy 
Council held, no appeal lay from the Dis- 
trict Judge to the High Court and, there- 
fore, no appeal lay from the High Court 
to the Privy Council except on the sole 
ground that the judgment or decree was 
incompetent. Then the remark here relied 
upon follows. 

I do not.read the remark as meaning 
more than that all pronouncements in the 
form of judgements are not judgments 
within the meaning ofthe Letters Patent 
but only such pronouncements aa are of 
the nature of decrees. What the Privy 
Council intends to import by the term 
‘decree’, whether, for example, it is 2 
decree as understood under theold Equity 
Law as equivalent to a judgment or whe- 
ther it is the Civil Procedure Code defini- 
tion of a decree, it does not say. There 
is, of course, no particular reason why we 
should interpret the Letters Patent by the 
Civil Procedure Code, nor to my mindis 
there any particular reason why we should 
interpret the word ‘decree’ in the old equity 
sense, If the remark made is, as suggested 
by Mr. Venkatachariar, a reference io the 
old distinction whereby final decisions in 


actions in equity cases were known as 
decrees while final decisions in actions in 
common law cases were known as judg- 
ments, then the dictum might just as 
easily have been reversed and it might 
have run that the term ‘decree’ in the 
Letters Patent means a judgment. That 
the words ‘judgment’ and ‘decree’ as used 
in the Letters Patent, whether mutually 
interchangeable or not, are not confined to 
final decisions in an; action seems clear 
from the wording ofcl. 40 which speaks 
of preliminary or interlocutory judgments, 
decrees, etc. Another Privy Council case 
has been referred to, Tata Iron and Steel 
Co. Ltd. v. Chief Revenue Authority, Bom-: 
bay (2) but that does not carry us any’ 
further, as the Privy Council there held’ 
in effect that the duties of the High Court 
in the matter before it were merely ad- 
visory and not judicial and, therefore, their 
pronouncement was not a judgment. No 
such considerations arise in the present 
case. Until, therefore, the Privy Council 
has made more clear that it intended to 
overrule a long series of decisions not only 
in this Court but in the other High Courts, 
I am not prepared to hold that these have 
been overruled. There is no hint in the 
Privy Council decision that they were 
aware that they were overruling a long 
continued practice. Had they intended to 
do so, I think they would have said so 
in explicit terms. This is the view which 
has been adopted by another Bench of this 
Court in a recent decision in L. P. A. No. 240 
of 1925 with which I respectfully agree. 
The balance of authority in this Court is 
that a Letters Patent Appeal does lie in 
a case like tha present, and later decisions 
have usually been founded on the obiter 
dicta inthe Full Bench casein Tuljaram 
Row v. Alagappa Chettiar (3) which have 
been regarded as laying down correct law, 
SeeSrinivasa Iyengarv. Ramaswami Chettiar 
(4), Kulasekara Naicker v. Jagadambal 
Ammal (5), Sonachalam Pillai v.` Kuma- 


(2) 74 Ind. Cas. 469; 47 B. 794; 45 M. L. J. 295; 2 
A.L. J. 615: 25 Bom. L. R. 908; A. I. R. 1923 P. C. 
148; (923) M, W. N. 603; 18 L. W. 372: 9 0.% A. L'R. 
783: 33 M. L. T. 301; 280. W. N. 307; 39 C. L. J. 16; 
50 I. A. 212 (P. CO). i 
(3) 8 Ind. Cas. 340; 35 M. 1; (1910) M. W. N. 697; 
8M. L. T. 453; 21 M. L.J 1. e 
O) 29 Ind. Cas. 8416;-39 M. 235; 29 M. L. J.-12; 18 
-48 a 


(5) 50 Ind. Cas, 14; 42 M. 352; 36 M. 1.351; 9L. W 
322; 25 M. L. T, 202 (F. B.) i 
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ravelu Chettiar (6), Babu Sah v. Purusho- 
thama Sah (7), Kantlal Bhoya v. Balaram. 
Paramasukdoss (8), Krishna Reddy v. 
Thanickachila Mudali (9), Savan Durga Bat 
Ammal v. Raminatha Row (lu), Yusuf 
Saheb v. Subbhan Bibi (11) and Vel lanki Ven- 
katachinnayamma Rao vw. Kotagirt Sub- 
bamma Rao (12). The only cases to the 
contrary cited befora us are Srimantu Raja 
Yarlagadda Durga Prasada Nayadu v. 
Srimantu Raja :Yarlagadda Mallikarjuna 
Prasada Nayadu, (13) and Vairavan Chettiar 
v. Ramanathan Chettiar (14) which, without 
any dstailed discussion of the point at 
issue, follows Srimantu Raja Yarlagadda 
Durga Prasada Nayadu v. Srimantu Raja 
Yarlagadda Mallikarjuna Prasada Nayadu 
(13). The late Chief Justice Sir Arnold 
White who was a party to Srimantu 
Raja Yarlagadda Durga Prasada’ Nayadu 
y. Srimantu Raja Yarlagadda Mallikarjuna 
Prasada Nayadu (13) delivered the leading 
judgment in Tuljaram Row v. Alagappa 
Chettiar. (3) and thus went back upon his 
views in. that case. This deprives it of a 
considerable portion of its authority. 

It is pointed out by the Hon. Mr. Ranga- 
chariar forthe appellant that in spite of. 
these repeated rulings here and in other 
High Courts to the sams efect no restricted 
definition of the word ‘judgment’ was in- 
-troduced into s. 15 of the Latters Patent 
when it was amended ia 1919, and, what is. 


perhaps more significant still, in the recent. 


Letters Patent of the Lahore High Court 
the sams language asin the older Letters 
Patents-has been adopted—see Gokal Chand 
v. Sanwal Das (15) and-fuldu. Singh v. 
Sawal Singh (16).- I would, therefore, repel 
the technical obj petron taken. 


(6) 79. Ind.. Cas. 109; 47 M. 316; 46 M. L. J. 138; 
ah, M. W. N, 167; 19 L: W, 427; A. LR. 1924 Mad. 
9 


(7) 85 Ind. Cas. 201; 48 M. 700; 20 L. W. 645; 35 


M. L. T. 136; 47 M. LJ. 932; A. L 'R. 1925 Mad. 167. 

(8) 683 Ind Oas. 921; 43 M. Le J. et 31M. L. T, 
281; 16 L..W. 603; A. "LR. 1923 Mad. 4 

(9) 73 Ind, Cas. 1054; 45 M. L. J. 153; (1923) M. W. 
N. 631; A L R. 1924 Mad. 99; 47 M. 136. 

(10) 91 Ind. Cas. 563; 49 M. L. J+632; (1925) M. W. N. 
785; 22 L.W. 868; A. I R. 1926 Mad. 61. 

(11) 86 Ind. Cas. 909; 21 L. W. 308: (1925) M. W. 
N. 109; 48 M. Led. 395; A. I. R. 1925 Mad. 443. 

(2), z Ind. Oas. 956; 21 D. W. 310; A. I R. 1925 
Mad. 

sy Ori 338. 

(14) 95 Ind. Cas..S05, 14L. W. Tol. . 

(15) 55 Ind. Cas. 933; 1 L. 348; 12 P. W. R, 190; 
19 P. L. R. 1920; 2°L. L. J. 32. 

ay 67 “Ind, ‘Oas. 388; 3° D. 188; A. IL R. 1922 Lah, 
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On the merits I think the appellant has 
a good case, The learned Judge has failed, 
in my opinion, to give adequate weight 
to the important fact that primi facie 
the defendants have been in a state of 
disobedience tothe decree since ever it 
was passed. I donot wish to prejudge the 
proceedings which are now pending against 
them for contempt. But from their own 
affidavit paras. 8 and Ll itis clear prima 
facie that they have never attempted to 
obey -the decree and that, even ‘when the 
plaintiff objected, they nevertheless went 
on -in their course of disobedience. Now it 
is obviously the duty of a party to a 
decree to obey the decree until he has 
had it stayed or set aside in proper 
proceedings, and I am not prepared to 
encourage parties to disobey decrees by 
granting toa prima facie disobedient party 
the very relief which he has been get- 
ting illicitly by his own disobedience. He 
disobeys as long ‘as he darė and then 
when he finds the position getting awkward 
and that disobedience cannot succeed any 
longer he comes up for an injunction and 
expects to get it because he has been so 
successful up to date in not obeying the 
decree. The Court would be stultifying 
itself if it granted relief to parties guilty 
of such conduct. 

This alone seems to me sufficient ground 
for a refusal to uphold the decision of 
the learned Judge. I would, therefore, 
reverse his decision and cancel’ the order 
passed upon the Civil Miscellaneous Peti- 
tion and grant the appellant his costs both 
here and onthe Oivil Miscellaneous Petition. 

Madhavan Nair, J.—This is an 


appeal against the order of a Single Judge 


of this Court staying the execution of the 
decree in O. 8. No. 23 of 1919 on the file of 
the Subordinate .Judge’s Court at Chittoor 
pending the disposal of the appeal prefer- 


‘red against that decree. 


A preliminary objection is taken that 
the order appealed against does not amount 
to a ‘judgment’ within the meaning of cl. 
15 of the Letters Patent and that, therefore, 
an appeal does not lie. It is argued by 
the respondent that there is a conflict of 
decisions “in this Court as regards what 


-amounts to a ‘judgment’ under el.15 of 


the Letters Patent, that, therefore, the 
question should be referred to a Full Bench 
and that the decisions of this Court will 
have to be re-considered in the light of 
the recent pronouncement by the. Privy 
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Council in Sevak Jeranchod Bhogilal v, 
Dakore Temple Committee (1). _ 
The latestreported decision of this Court 
bearing on this point appears in Sona- 
* chalam Pillai v, Kumaravelu Chettiar (6). 
In that case following the decision in 
Tuljaram Row v. Alagappa Chettiar (3), 
it was held, after an examination of the 
case-law on the subject, that an order 
-of a Single Judge of the High Court 
‘refusing the stay of execution of a decree 
of a moffusal Court pending the disposal 
-of the appeal therefrom to the High Court 
is a ‘judgment’ within the meaning of cl. 
15 of the Letters Patent and that an appeal 
therefrom is maintainable under that 
clause. Itis conceded that this decision 
would govern the present case. But what 
is. argued is this, namely, that Tuljaram 
‘Row v. Alagappa Chettiar (3) is not 
a direct decision .on this point and 
that at the time when Sonachalam Pillai 
y. Kumaravelu Chettiar (6) was decided 
‘there was a conflict of decisions on the 
question under consideration and that, 
`- therefore, the learned Judges in Sonacha- 
lam Pillai v. Kumaravelu Chettiar (6) 
- should have referred the. question to a 
Full Bench; and they not having done so, 
’ we are now asked to make the reference. 
The respohdent relies upon two decisions 
of this Court, Srimantu Raja Yarlagadda 
Durga Prasada Nayadu v. Srimantu Raja 


Yarlagadda Mallikarjuna Prasada Nayadu . 


(13) and Vairavan Chettiar v. Ramanathan 
Chettiar (14) in support of his argument 


. that an order of a Single Judge of the’ 


. High Court refusing stay of execution or 
allowing it does not amount to a ‘judgment’ 
within the meaning of cl. 15 of the Letters 
Patent. The decision in Vatravan Chettiar 
. y. Ramanathan Chettiar (14) simply fol- 
lows the decision in Srimantu Raja 
. Yarlagadda Durga Prasada Nayadu v. 
Srimantu Raja Yarlagadda Mallikarjuna 
Prasada Nayadu (13) and does not contain 
<: any discussion on the point at issue. The 
decision in Srimantu Raja Yarlagadda 


Durga Prasida Nayadu v. Srimantu. Raja - 


Yarlagadda Mallikarjuna Prasada Nayadu 
(13) supports the respondent as it states 
; that an order made bya Single Judge re- 
. fusing stay of execution is not a ‘judgment’ 
within the meaning of cl. 15 and no appeal 
lies therefrom. But this decision was 
considered. by the Full Bench in Tuljaram 
Row v. Alagappa Chettiar (3). No doubt, 
the question referred to the Full Bench 


in Tuljaram Row v. Alagappa Chettiar (3) 
was whether an order of 2 Single Judge on 
the Original Side refusing to frame an issue 
which is asked for. by one of the parties is 
a judgment within the meaning of cl. 15 
of the Letters Patent acd is appealable; 
but the meaning of the term ‘judgment’ 
was elaborately considered in that case by 
the learned Chief Justice and Krishnaswami 
Iyer, J. Both of them held that in the 
particular case beforethem, there was no 
appeal, Ayling, J., contended himself by 
saying that he agreed that the answer to 
the question referred should be in the 
negative. I donot think it is necessary 
for the purposes of this case to refer to 
the discussion of the meaning of the term 
‘judgment’ contained in that decision. I 
am prepared to accept the meaning’ put, 
upon that term by the learned Chief 
Justice. Ia explaining its ‘meaning the 
learned Chief Justice refera tu various 
interlocutory, orders „which, in his opinion, 
would amount to judgments’ within “the ` 
meaning of cl. 15 and one of such instances 
is an order refusing stay of execution. He | 
states that he should be prepared:-to hold 
that an appeal lay from such an order. He 
notes that a contrary viewWon this ques- 
tion was taken in Srimantu Raja .Yarla- 
gadda Durga Prasada Nayadu ý. Srimantu 
Raja Yarlagadda Mallikarjuna Prasada 
Nayadu (13) to which he himself’ was a 
party but he resiled from it in this deci- 
sion. As the point for determination in 
Tuljaram Row v. Alagappa Chettiar (3) was 
whether an appeal lies from an order of 
a Judge of the Original Side declining to 
frame an issue which was asked for by 
one of the partias to the suit, the opinion 
on the question whether an’ appeal lies 
from an order refusing stay of execttion 
is, no doubt, an obiter dictum; but in view 
of the elaborate discussion of the question, - 
I think we should follow it. i 

It would be hardly right to confine 
Tuljaram Row v. Alagappa Chettiar (3) to 
the question therein decided. In fact, in 
this Uourt the décision ‘in Tuljaram Row 
v. Alagappa Chettiar (3) has been general- 
ly considered as affording. a general test 
as to what amounts to a ‘judgment’ with- 
in the meaning. of cl. 15 of the Letters 
Patent. Applying the test contained in 
it, the learned Judges in Srinivdsa Iyengar 
v. Ramaswami Chettiar (4) held that the 
order ofa Single Judge of the High Court 
rejecting a petition to send for the records 


apareys» mara asana uane o © m saa a smt se rere 
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and to revise the judgment of the lower 
Court exercising small cause jurisdiction is 
judgment within the meaning of cl. 15 ofithe 
‘Letters Patent and is, therefore, appealable, 
Following the same decision it was held in 
Kulasekara Naicker v. Jagadambal Ammal 
(5) that an order as to costs passed by a 
Judge of the High Court in the exercise 
of his original jurisdiction 1s not the less 
a judgment within the meaning of cl. 15 
of the Letters Patent because it relates 
to-costs only. Two Fall Bench decisions 
have thus treated the decision in Tuljaram 
Row v. Alagappa Chettiar (3) as binding 
oa matters not directly dealt with by it. 
Various Benches of this Court have also 
applied the decision in Tuljaram Row v. 
Alagappa Chettiar (8) in determining the 
applicability of various interlocutory orders 

` passed by Single Judges of this Court [see 
Konalal Bhoya v. Balaram Paramasukdoss 
(8); Krishna Reddy v. Thanickachela Mudali 
(9), Yusaf Sahib v. Subhan Bibi (11), Vellanki 
Venkatachinnayamma Rao v. Kotagiri Sub- 
bamma Rao (12) and Babu Sah v, Purusho- 
thama Sah (7)]. I have already referred to the 
decision in Sonachalam Pillai v. Kumara- 
“welu Chettiar (6) which is a direct deci- 
sion on the present question as it relates to 
the appealability of an order passed by a 
Single Judge of this Court refusing stay of 
execution. In view of this large volume of 
authority in this Court, I must hold that 
the decision in Srimantu Raja Yarlagadda 
Durga Prasad Nayaduv. Srimantu Raja 
Yarlagadda Mallikarjuna Prasad Nayadu 

' (13) is no longer good law and that the 
decision in Vatravan Chaitiar v. Rama- 
nathan Chettiar (14) which simply follows it 
without discussing the question cannot be 
accepted as an authority. In the state of 
authorities, I do not think there is any 
necessity now to refer the question, before 
usto a Full, Bench, So far as I can speak 
from experience, I may state that the prac- 
tice in this Court ever since [T'uljarama Row 
v. Alagappa Chettiar (3)] has always been to 
allow. appeals: against orders like the one 
before us. It may also be mentioned that 
the decision in Tuljaram Row v. Alagappa 
Ghettiay (3) has been followed: ia the 
Lahore High Court [See Gokal Chend v. 
Sanwal Das (15) and kuldu Singh v. Sawal 
Singh+(18)]. 

The next ‘question for consideration is 
whether the meaning of the term “judg- 
ment” in cl, 15 of the Letters Patent as 
explained in Tuljaram Row v, Alagapna. 


1 


: decrees were 
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Chettiar (3) should be re-considered in view 
ofthe pronouncement of the Privy Council 
in Sevak Jeranchod Bhogilal v. Dakore 
Temple Committee (1). The facts of this 
case are briefly these: the Privy Council 
sanctioned ascheme of management for a 
certain temple in Ahmedabad. The scheme 
empowered the Committee of the temple to 
frame rules for its management, etc., subject 
to the sanction of the District Judge of 
Ahmedabad and it was provided that the 
scheme may be altered or modified by the 
High Court of Bombay. The Temple Com- 
mittee drew up certain rules which with 
some modifications were sanctioned by the 
District Judge. Appeals were preferred 
against the order of the District Judge to 
the High Court and applications were also 
concurrently made to the High Court for 
modification of the scheme, The High 
Court did not make any order on the 
applications but gave judgments on the 
appeals varying the order of the District 
Judge by amending the rules in certain 
respects. From the judgments of the 
High Court an appeal was filed to tHe~, 
Privy Council under cl. 39 of the Letters 
Patent of the Bombay High Court. After 
pointing out that appeals to the High Court 
did not lie and that the High Court had 
original powers under cl, 20 of the scheme 
for altering or modifying the rules which it 
did not exercise but which it might still 
exercise upon a proper application, their 
Lordships of the Privy Council state as fol- 
lows:—"‘There was no right of appeal to His 
Majesty in Council from the sadarients of 
the High Court of the llth of April, 1919, 
and the 22ad September, 1919, or from any 
decrees which were drawn up, except on 
the sole ground that the judgments or 
incompetent. The term 
‘judgment’ in the Letters Patent of the 
High Court means in civil cases a decree 
and not a judgment in the ordinary s-nse." 
lt is this last sentence that is relied upon 
by Mr. Venkatachariar in support of his 
argument that the opinion of the High 
Courtin Tuljarum Row v. Alagappa Cnet- 
tiar (3) should be revised. It is euntenued 
that if the judgment of the High Court 
in the case before the Privy Council intere 
fering with the scheme does not come 
within the meaning of the term as used in 
the Letters Patent, then the order refusing 
stay of execution or allowing it cinast ba 


considered to bea judgment bacaisa that 
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observed that though the opinion is general- 
ly stated, the appeal in that particular 

“ case was under cl, 39 of the Letters Patent 
“and not under el. 15. Their Lordships do 
“not explain in what sense the term ‘decree’ 
is used in that sentence. Whether the 
-term should be given the same meaning 
that is given’ to it by the Civil Procedure 
Code or whether it is used as understood 
in the old Equity Law according to which, 
as contended for by Mr. Venkatachariar, 
final decisions in equity cases were known 
as decrees is not at all clear. Section 40 
. of the Letters Patent shows that the words 
‘judgment’ and “decree” are not limited 
to final decisions because it refers to pre- 
liminary or interlocutory judgments, etc., 
The decisions in Tuljaram Rowy. Alagappa 
Chettiar (3) and other cases were in exist- 
ence when the Letters Patent was amended 
in 1919 and still the Legislature did not 
interfere with the term ‘judgment’ by giving 
it a limited definition. Inthe recent Letters 
Patent.of the Lahore High Court. the same 


langiiagé, as in the older Letters Patent 
saben nother case referred to, viz., Tata 


-“~ Tron and Steel Co., Lid. v. Chief Revenue 


Authority, Bombay (2), does not give much 
help in deciding this matter. In that case 
it was held that the decision of the High 
Courb upon a case stated and referred toit by 
the Chief Revenue Authority under s. 51 of 
the Income Tax Act was merely advisory 
and not judicial. In these circumstances, 
it is difficult to hold that by the pronounce- 


ment referred to their Lordships of the 


Privy Council have overruled the long 
current of authoritiesin this and in other 
Courts bearing on the question; at any rate, 
until the doubt is removed by a clearer 
pronouncement, the contention that the 
decisions referred to have been overruled 
cannot be accepted. A similar conclusion 
was reached by another Bench of this Court 
in L. P. A. No. 240 of 1925. For these 
reasons the preliminary objection raised by 
the respondent must be overruled. 

On the merits, I agree with my learned 
brother that the decision of the learned 
Judge should be reversed with costs here 
and on the Civil Miscellaneous Petition. 

Y.N v. Appeal allowed, 
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LAHORE HIGH COURT.. 
MiISCELLANEOUS First O1vIL APPRAL No. 1314 
oF 1926. 

November 8, 1926. 
Present :—Mr. Justice Martineau. 
B. TELU RAM—Appricanr—-AppELLANT 
Versus 
B. BADRI NATH AND OTHERS—RESPONDENTS, 

Will—Disposing state of mind—Practice—Probate 
appeal— Necessary parties. 

To prove that at the time of the execution of a Will 
the testator was in a disposing state of mind it is 
enough to show that his mental faculties were not 
impaired and that he knew what he was doing; it is 
not necessary to show that he was capable of ap- 
preciating the claims of those who were excluded by 
the Will from participation in the property where ths 
Will is not an unnatural one, (p. 163, col. 2.] 

Prag Devi v. Nathu Mal (1) and Indar Narain 
v. Onkar Lal(2), distinguished. 

All the relations whose names are given in an appli- 
cation for Probate are not parties to the proceedings, as 
the law does not require notice to them and are not, . 
therefore, necessary parties to a Probate appeal. [p. 
162, col. 2.] WG 

First Miscellaneous appeal, under s. 86 of 
Act V of 1881, from the order of the District 
Judge, Karnal, dated the 8th February, 1926, 

Mr. Mukand Lal Puri, for the Appellant. 

Mr. Parkash Chandra, for Mr. Shamair 


Chand, for the Respondents, 


JUDGMENT.—This is an appeal from 
an order of the District Judge of Karnal 
dismissing an application for Probate of 
a Will purporting to have been made by 
Musammat Bhagirthi, who was the sister 
of the appellant Telu Ram. 

A preliminary objection is raised by the 
Counsel forthe respondents that the appeal 
has not been properly framed on the 
ground that one of the respondents died 
before the institution of these proceedings 
and that two persons who were parties 
in the Court below have not been implead- 
ed as respondents. There is, however, 
no force in this objection. Relations whose 
names are given in the application for 
Probate are not parties to the proceedings, 
as the law does not require notice to be. 
given to them. The only necessary respond- 
enis in this appeal are the two caveators 
and they have been impleaded. The pre- 
liminary objection is, therefore, overruled. 

The Will was written on the 20th Octe- 
ber, 1923, six days before the death of 
Bhagirathi. It was written by a petition- 
writer, Sansar Chand, and he and four of 
the attesting witnesses (P. Ws. Nos. 2 to 5) 
have deposed that Bhagirathi executed the 
Will in their presence, her thumb-mark 
being taken on it, and that she was ip 


[i0b1. 0. 192]] 


her proper,senses and understood what 
she was doing. The Will also bears the 
attestation of Dr. Rahmat Ali, Assistant 
Surgeon of Karnal, who, although he was 
not present at the time of its execution, 
has stated that he visited Musammat 
Bhagirathi laterin the day and that she 
answered his questions properly and un- 
derstood what she was doing, and he wrote 
a certificate on the back of the Will as to 
her being of sound mind. 

It does not appear to me that any seri- 
ous objection can be taken to the attest- 
ing witnesses, whom the learned District 
Judge considered to be men either of no 
position or under the influence of the appel- 
lant, Plaintiff's witness No. 2 is a pan seller 
who appears to have no connection with 
the appellant. He was a next-door neigh- 
bour who would naturally have been called 
to witness the exeention of the Will. Plaint- 
iff's witnesses Nos. 3 and 4 are merchants 
and P. W. No. 5is a Mahajan. The only 
objection urged with reference to them is 
that they supply articles to the District 
Board of which the appellant is the Secre- 
tary. This is hardly a sufficient reason 
for rejecting their evidence. The writer 
of the Will, Sansar Chand, P. W. No. 1, 
appears to be quite disinterested. 

The evidence for the respondents is only 
that of three witnesses who say that 
they saw Musammat Bhagirathi uncon- 
scious or not in her proper senses five or 
‘six days before her death. Such evidence 
is of no value. 

It is urged for the respondents, that if 
the Will had been duly executed by Mu- 


` sammat Bhagirathi, she would have signed 


it as she knew how to write. The reason 


given by the appellant for her thumb- 


mark and not her signature being taken 
was that she was ill and her hand was 
shaky, while some of the witnesses stated 


.that her hand did not shake and she was 


not asked to sign the Will. This discre- 
pancy does appear to be important as it 
would not have been noticeable whether 
Musammat Bhagirathi had a shaky hand 
unless she actually tried to sign her name. 
Probably*it was because her ordinary hand- 
writing was shaky and she could sign her 
name only with difficulty that her thumb- 
mark was taken instead of her signature. 


- The testatrix was, no doubt, as stated by 


the learned District Judge, in a poor 
state of health, hut the evidence shows 
that her mental faculties were not impair- 


. 
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ed, and that she knew what she was 
doing. It is contended for the respondents 
that this. is not enough and that it was 
necessary for the appellant totshow that 
the testatrix was capable of appreciating 
the claims of those persons who were ex- » 
cluded by the Will from participation in 
the property. There might have been some 
force in the argument if the Will had 
been an unnatural one, but that is not the 
case. Musammat Bhagirathi , had been 
living with her brother for many years 
since her husband's death so that it was 
perfectly natural for her to wish to 
leave her property tohim. The caveators, 
on the other hand, had no claim on her, 
One of them namely, Badri Nath, was her 
husband’s second cousin, and the other 
Jadu Sarup was her husband’s brother's 
maternal grandson. Moreover, the test- 
atrix did not ignore the existence of Jadu 
Sarup, as she made a suggestion in the 
Will that Telu Ram might give Rs. 500 


‘on the occasion of the marriage of Jadu 


Sarup orhis sister, Prag Deviv. N 
Mal (1), which has been cited by the 1 
Counsel for the respondents, was 
of a Will made in favour of nephe 
the exclusion of a daughter, who 
natural heir, and another case 
namely, Indar Narain v. Onkar Lal ( 
one in which a lady had left all her pr 
to a child whom she had adopted a few da 
before her death, land whom she had no 
reason to favour to the prejudice of the 
heirs, Those cases are clearly distinguish- 
able from the present one. 

In Jagrani Koer v. Durga Parshad (8) 
their Lordships of the Privy Council held 
that in the case. of a Will, reasonable, 
natural and properin its terms, it was not 
in accordance with sound rules of con- 
struction to apply to it those canons 
which demand rigorous scrutiny of docu- 
ments of which the opposite can be said, 
namely, that they are unnatural, unreason- 
able, or tinged with impropriety. The 
Will in the present case was a perfectly 
natural and proper one, and I find on the 
evidence that it is proved to have been 
duly executed by Musammat Bhagirathi, 














(1) 92 Ind. Cas. 183; 7 L. LJ. 230, 

2) 10 Ind. Oas, 130; 141 P. L. R. 1%11: 4 
1913, 233 P. W.R. 1911. ; 0 P. R. 

(3) 22 Ind. Cas. 103; 36 A. 93: 16 O. O. 396; 
L. J, 125; 26 M. L. T. 153; 15 M. L. T. 125; GMp N. 
W. N. 137; 19 0. L. J. 165; 18 O. W. N. 52); 16 Bom 
L. R, 14l; I O, L. J, 57; 41 1 A. 76 (P.O). ‘ 
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No executor was appointed by the Will, so 
that the appellant is entitled, not to Pro- 
bate, but to Letters of Administration with 
& copy of the Will annexed. 
I accept the appeal and reverse the 
“order of the lower Court, grant to the ap- 
pellant Letters of Administration, with a 
copy of the Willannexed. The respond- 
ents, Badri Nath and Jadu Sarup, will pay 
the appellant's costs in both Courts. 
BR. L. ` Appeal accepted. 
A N. A. b 2 
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LAHORE HIGH COURT. 
MISOELLANEOUS Sgeconp CIVIL APPEAL 
No. 1980 or 1926. k i 
December 22, 1926. ; 
Present :—Mr. Justice Zafar Ali. 
. PAREM CHAND—Jtpameint-DEsror— 
APPELLANT 
Versus 
DHA -— DEORER-HOLDER— RESPONDENT. — 
tion Act (IX of 1908), Seh. I, Art. 182—Parti- 
ee modified in partition proceedings—Limi- 
r execution, starting point of. 
decree in a partition suit is modified in the 
È subsequent proceedings, the limitation for 
ition begins to run not from the date ofthe 
decree but from the date on which the decree 
fied. 


Maneous second appeal from the 
NG yAdditional Judge, Gujranwala, 










MK) 
x 


Yes @ Sted the 5th May, 1926, revers- 
Se Subordinate Judge, Second 
S 


& dated the 11th December, 
ath Nath Malhotra, for the Appel- 


lant.  ? l 

Mr. Badar-ud-Din Qureshi, for the Re- 

spondent. 
JUDGMENT.—In this case the only 


question for determination -is whether 
the decree-holder-respondent’s application 
dated the 23rd October, 1925, for execution 
of the decree passed in his favour for pos- 
session of his half share in a house by 
partition was barred by limitation or not. 
It appears that a preliminary decree for 
partition was passed on the 7th July, 1921, 
and a commission was subsequently 
issued for dividing the property between 
the parties. They are joint owners of 
» the house, and are brothers. In the course 
of the proceedings for partition the Court 
ordered on the 8th January, 1923, that 
the plaintiff should pay Rs, 100 to his 
prother as.a condition precedent to his 
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taking possession of his share of the 
house. It was further ordered that the 
plaintiff should deliver to defendant cer- 
tain portions of the superstructure of the 
house. On the 23rd October, 1925, the 
plaintiff made afresh application for exe- 
cution and the trial Court held that it 
was barred by time. On appeal the learn- 
ed District Judge came to the conclusion 
that the time began to run from the 8th 
of January, 1923, or from the 26th Novem- 
ber, 1922, on which date the plaintiff had 
made an application during the execution 
proceedings. I am of opinion that the 
view taken by the lower Appellate Court 
is correct. The decree having been modi- 
fied by order dated the 8th January, 
1923, the application made for execution 
thereof on the 23rd October, 1925, was 
within time. Further, the parties being 
brothers and being in joint possession of 
the house neither can be precluded by 
lapse of time from taking possession of his 
share thereof. 

I, therefore, dismiss the appeal with costs. 

R. L. Appeal dismissed. 


aa A 


LAHORE HIGH COURT. 
LETTERS PATENT APPEAL No. 74 op 1925, 
January 4, 1927. 

Present :—Sir Shadi Lal, Kr., 
Chief Justice, and Mr. Justice Broadway. 
Messrs. TOHAR MAL-UTTAM 
CHAND Ttarovau UTTAM CHAND 
—PLAINTIFFS— APPELLANTS 


versus 
. JAMES FINLEY ano Oo., Lro, - 
AMRITSAR, rurovuen ThE MANAGER 
oF THE COMPAN Y—Dezrenpants— 
RESPONDENTS. | | 

Civil Procedure Code (Act V of 1908), s. 20 (c\— - 
Suit to set aside decree—Jurisdiction of Court within 
whose limits decree is attempted to be executed. 

A Court has jurisdiction to entertain a suit to set 
aside a decree, if the decree is attempted to be put 
into execution within the territorial limits of the juris= 
diction of such Court. 


Letters Patent Appeal from the judg- 
ment of Mr. Justice Abdul Raoof, dated 
the 11th February, 1925, (passed in Civil 
Appeal No. 841 of 1924), afffrming that of 
the Senior Subordinate Judge, Amritsar, 
dated the 6th March, 1924. ` 

Lala Badri Das, R. B., for the Appel- 
lants, 


- the merits. 


[1001. O. 1927] 


Mr. Tek Chand, for: the Respondents. 

JUDGMENT.—The question of law 
raised in this appeal is concluded by the 
judgment of a Division Bench of this Court 
in Jawahar Singh v. Sassoon and Co. (1). 
It is laid down in that judgment that a 
Court has jurisdiction to entertain a suit 
to set aside a decree, if the decree is put 
into execution within the territorial limits 
of the jurisdiction of that Court. This 
requirement: of the law has been satisfied 
in the present case and the Senior Subor- 
dinate Judge at Amritsar was consequent- 
ly competent to hear and determine the 
suit. We accordingly accept the appeal 
and setting aside the judgment of the 
Single Judge as well as that of the Subor- 
dinate Judge we remit the case to the 
latter and direct him to determine it on 
We leave the parties to bear 
their own costs in the High Court. 


BE. Appeal accepted. 
(1) 94 Ind. Cas. 377; 7 L. 61; A. I. R. 1926 Lah. 277; 
27 P. L. R, 517, 
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MADRAS HIGH COURT. 
Civiu Revision Petition No. 789 or 1923. 
September 21, 1926. 
Present:—Mr. Justice Jackson, 
DORADLA SUBBAYYA SETTY AND 
- ANOTHER—PLAINTIFFS—PETITIONERS 


versus 
ALAPATI SYAMALADOSS AND OTHERS 


—DEFENDANTS—RESPONDENTS. . 

Civil Procedure Code (Act V of 1908), s. 152—Suit for 
money—Compromise providing for charge—Decree 
deliberately making no provision for charge—Change 
of law—Amendment of decree, so as to include provi- 
ston as to charge, whether permissible. : 
"In a suit for money filed in 1907, the parties 
entered into a compromise by which the defendant 
agreed to pay a certain sum of money to the plaintiff 
creating a charge therefor on certain immoveable pro- 
perties. After deliberate and due consideration of 
the law as then understood, the Court, in drawing up 
the decree, omitted the provision creating a charge. 
In 1922, when the law on the subject had become 
solidified an application was made under s. 152, Civil 
Procedure Code, to amend the decree so as to include 
theprovisign for charge: 

Held, that the application could not be granted. 


Petition, under s. 115 of Act V of 1908, 
praying the High Court to revise an order 
of the Court of the District Munsif, 
Ongole, dated the 9th January, 1923, in 
O. M. P. No, 266 of 1922, in O, S, No, 923 
of 1907. 
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FACTS.—In 0. S. No. 022 of 1907 on 
the file of the District Munsif, Ongole, which 
was a suit for money, the parties entered 
into a compromise by which the defend- 
ant agreed to pay certain sum of money 
to the defendant making it at the same 
time a charge upon certain immoveable’ 
properties belonging to him. A decree 
followed under s. 375 of the Civil Pro- 
cedure Code of 1882 in terms of the com- 
promise but no express provision was made 
therein creating a charge as grave doubts 
then existed as to whether such a provision 
could be included in a decree relating to 
a suit for money. An application was 
made nearly 15 yearsafter the date of the 
decree to amend it so as to include a pro- 
vision creating a charge. The District 
Munsif dismissed the application. A Civil 
Revision Petition was filed against the said 
order. 

Mr. N. Viswanatha Iyer, for the Pati-~ 
tioners. 

Mr. Ch. Raghava Rao, for the Respond- 
ents. 

JUDGMENT.—The order of th 
trict Munsif sought to be reversed is ¢ 
When the decree was passed, it w 
certain whether a compromise decree co 
extend beyond the subject-matter of the 
suit [Muthu Vijaya Raghunath Udayana 
Tevar v. Thandavaraya Tamabiran (1) and 
Natesan Chetty v. Vengu Nachiar (2}] and 
the decree in its present form was, no doubt, 
drawn up deliberately after due considera- 
tion of law. That opinion on the question 
has now solidified [Ramaswami Nayadu 
v. Subbarayz Thevar (3)] is no reason for 
amending the decree at this late date. 

The petition is dismissed with costs. 

vV. N. V. Petition dismissed. 


(1) 22 M. 214; 8 Ind. Dec. (N. s.) 153. 
(2) 3 Ind. Oas. 701; 33 M. 102; 6 M. L. T. 313; 20 M. 
2 


L. J. 20. 
(3) 88 Ind. Oas. 618: 49 M. L. J. 490; (1925) M. W. 
N. 525; A. I. R. 1925 Mad. 1101. 












LAHORE HIGH COURT. 
SEOOND Crvin APPEAL No. 2324 or 1926. 
- January 18, 1927. 

Present :—Mr. Justice Addison. 
GANGA RAM AND ANOTHER—PLAINTIFFS— 
APPELLANTS 
versus 
RAM SUKH AND OTHERS—DEFENDANTI— 
RESPONDENTS. 

Punjab Tenancy Act (XVI of 1887), ss. 77 (8) (d), 


ae oe e 4 

186 / 
160 (8)—Suit for declaration of occupancy rights— 
High Court's power to order registration of a civil 
decree in a Revenue Court. 

A suit for a declaration that the plaintifis are occu- 

ypancy tenants of a particular land is exclusively 
cognizable by a Revenue Court. 
e Where a suit exclusively cognizable by a Revenve 
Court has been decided by a Civil Court, if no pre- 
judice has been caused thereby, it is competent to 
the High Court in second appeal to set aside the decree 
of the lower Appellate Court and to order that the 
decree of the Trial Judge be registered in a Revenue 
Court and’ that the memorandum of appeal in the 
lower Appellate Court be returned for presentation to 
a Revenue Court of competent jurisdiction, 


“Second appeal from the decree of the 
District Judge, Ferozepore, dated the 18th 
June, 1926, modifying that of the Suh-Judge, 
Fourth Olass, Fazilka, District Ferozepore, 
dated the 1st December, 1925. 

“Mr. Fakir Chand, for the Appellants. 

Mr. D. C. Ralli, for Messrs. Manohar Lal 
and Duni Chand, for the Respondents. ` 

JUDGMENT.—This was a suit fora 
declaration that the plaintiffs were occu- 
pancy tenants of 40 bighas, 2 biswas of land. 
The suit was dismissed with costs by the 
S dinate Judge, Fourth Class, Fazilka. 
peal the learned District Judge held 
he plaintiffs were occupancy tenants 
ighas 6 biswas and granted them a 
eclaration to that effect. Against the 
gekdion of the District Judge both sides 
gou sippealed to this Court. 
“go911088 admitted by Counsel on both sides 
ect lis was a suit by tenants to establish 
a claim to a right of occupancy, that it 
fell črithin s. 77 (3), Second Group, (d) of 
the Tenancy Act. It was cognizable by a 
Revenue Court only. In these circumstances, 
I accept the appeals holding that the suit 
was cognizable by a Revenue Court and 
setting aside the appellate order of the 
District Judge under s. 100 ofthe Punjab 
Tenancy Act, I order that the decree of 










the Subordinate Judge, Fourth Class, be- 


‘registered in the Court of the Assistant 
Collector, First Grade, Ferozepore District, 
as, in my opinion, there has been no pre- 
judice caused by his trying the suit. I 
further direct that the memorandum of 
appeal presented to the District Judge 
shall be returned to the appellants there 
in order tobe presented to the Collector 
of the Ferozepore District who should en- 
-tertain and hear the appeal. There will 
be noorder as to costs in this Court or in 
- the Court of the District Judge. 

R. L. Order accordingly. 


KALU V. BADHA SINGH. 
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LAHORE HIGH COURT. 
SEGOND Crvin AP?EBAL No. 2161 or 1926. 
January 5, 1927. 
Present :—Mr. Justice Addison. 
KALU AND OTHERS—DEFENDANTS— 
APPELLANTS 
versus N 
SADHA SINGH— PLAINTIFE— 
RESPONDENT. 

Suits Valuation Act (VII of 1887), s. 11—Under- 
valuation of  suit—Appeal—Objection, absence of, 
effect of—Appeal, second—Objection to valuation, whe~ 
ther can be taken." : 

A suit for an injunction was valued at Rs. 100 for 
the purpose of jurisdiction. The suit was dismissed 
by the trial Court and the plaintiff presented an’ 
appeal in the Oourt of the Senior Sub-Judge. No objec- 
tion was taken by the defendant to the valuation of 
the suit or the appeal and the Appellate Court decreed 
the plaintiff's suit. In second appeal the defendant 
objected that as the rulesrequired thata suit for an 
injunction should be valued at more than Rs. 100, the 
Senior Sub-Judge had no jurisdiction to hear the 
appeal: i 
Held, that s. 11 of the Suits Valuation Act which 
governed all cases of erroneous valuation was appli- 
cable to the case and that the defendant having failed 
to object to the jurisdiction of the Senior Sub-Judge 
to hear the appeal, he could not be allowed to raise 
the objection in second appeal. i 


Second appeal from the decree of the 
Senior Sub-Judge, Ferozepore, dated the 
6th July, 1926, reversing that of- the Sub- 
Judge, Third Class, Ferozepore, dated the 
17th February, 1926. 

Mr. L. C. Mehra, for the Appellants. 

Mr. Vasdeo Kumaria for Mr. Fakir Chand, 
for the Respondent. 

JUDGMENT.—The plaintiff sued the 
defendants for an injunction restraining 
them from interfering with his building 
of a wall. The plaintiff valued bis suit 
at Rs. 100 for purposes of jurisdiction. 
His suit was dismissed and the plaintiff 
then presented an appeal in the Court of 
the Senior Sub-Judge, the appeal was also 
valued at Rs. 100. The Senior Sub. Judge 
heard the appeal without objection and 
accepted it granting the plaintiff a decree 
in certain terms. Against this decision’ 
this second appeal has been admitted. 

The first ground ofappeal is that accord- 
ing to the rules suits for injunctions , 
should be valued at over Rs. 100 and, 
therefore, the appeal lay not in the Court 
of the Senior Sub-Judge but in the Court . 
of the District Judge. There is no force, 
however, in this contention because as 
held in the case of Sardar Khan v. ‘Aisha 
Bibi (1) s. 11 of the Suits Valuation Act 


(1) 88 Ind. Cas. 72; 6 L. 105; A. I. R. 1925 Lah. 290 
(F B.) 
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governs all cases of erroneous valuation. 
This means that as the appellant before me 
did not object to the jurisdiction of the 
Senior Sub-Judge, he cannot now be allow- 
ed to raise it. 

The rest of this second appeal is barred 
by clear finding of fact arrived at on evi- 
dence. by the lower Appellate Court. 
Nothing has been said before me which 
would show that the lower Appellate Court 
erred in any way which would give rise 
to a second appeal, - 

The appeal is, therefore, dismissed with 
costs. 


Z. K. Appeal dismissed. 


— 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 1560 
or 1924, 

November 22, 1926. 
Present;—Mr. Justice Duval and 
Mr. Justice Mitter. 

- ADHAR CHANDRA DEY—Dzrenpant 
No. 3—APPELLANT 
versus ; 

BIPIN CHANDRA DEY AND anoTHER— 
PLAINTIFFS— RESPONDENTS. 

Landlord and tenant—Homestead tenancy—Trans- 
fer, right of—Custom — Abandonment — Landlord's 
right to take possession. 

A tenancy of homestead land created for the pur- 
- pose of habitation which is in the nature ofa village 
service tenure is not governed by the provisions of 
the Bengal Tenancy Act or of the Transfer of Pro- 
| perty Act. Sucha tenancy is not transferable except 
by usage or custom. -[p. 168, col. 1.] 

Where there has been an implied surrender of such 

tenancy and the former tenant has abandoned the 
land the landlord is entitled to take direct possession. 
of it, [ibid] 
, Appeal against the decree of the Subordi- 
nate Judge, Third Court, Tipperah, dated 
the 20th of March, 1924, affirming that of 
the Munsif, Second Court at Brahmanberi, 
dated the 29th of March, 1923. 

Babu Priya Nath Dutta, for Babu Biren- 
_ dra Kumar Dey, for the Appellant. 

‘Mr. S. B. Dutta and Babu Sourindra 
‘Mohan Sen, for the Respondents. 


JUDGMENT. 

Duval, J.—In this case the plaintiffs 
sued to regover possession of a certain 
piece of bhiti land. Their case was that 
they had purchased the nishkar right in 
the same and that one Behari and his father 
‘before him held the bhiti land in suit asa 


ADHAR CHANDRA DEY 9, BIPIN OMANDRA DEY. 


167 


tenant-at-will under them, In 1918 Behari 
left the place and transferred his so-called | 
interest in the land tothe other defendants. . 
The defendants at first denied the plaintiffs’ - 
title but that denial was subsequently 
given up. But his main case was that 
Behari never abandoned the tenancy but 
had only given it to the present appellants 
in usufructuary mortgage and so the plaint-. 
iffs cannot get khas possession. The Munsif, » 
found that the so-called usufructuary mort-,! 


_gage was an out-and-out sale and thats»! 


though, no doubt, Behari was not an agricul- 
turist he held the land with no power of 
transfer and so decreed the suit. This 
judgment was confirmed by the learned 
Subordinate Judge. 

Three points have been taken hefore us, 
Firstly, it is urged that as both the Courts 
have found that the land was not agricul- 
tural but homestead land the Bengal Ten- 
ancy Act cannot apply and no relief can be 
obtained on abandonment. Secondly, it is 


urged that ifthe Transfer of Property ra 
e 


applies the plaintiff cannot challe 
transfer. Thirdly, itis urged that 
is not a kobala or an out-and-out 
only a usufructuary mortgage. A 
third point we may say at once that 
have read the deed and considered the evi- 
dence of facts which have arisen and it is 
clear that Behari had abandoned the land 
and made it over to the present appellants. 
There is, therefore, in our opinion, no point 
in this contention. 

The other two questions may be taken 
together. Itis admitted that the land is 
homestead land only. Behari was a mason 
and there is nothing to show that his pre- 
decessors were agriculturists either. He 
was certainly not an agriculturist and he had 
gone to live elsewhere. The tenancy had 
been in existence, it would appear, long 
before the passing of the Transfer of Pro- 
perty Act or the Bengal Tenancy Act. There 
is no evidence toshow that such holdings 
as these which were purely of the nature 
of village service tenures are transferable 
by custom. As to the application of the 
Bengal Tenancy Act it may be that it does 
not by itself apply. But as to the Transfer 
of Property Act it appears to us clear that 
it.also does not apply. The proviso to 
s. 108 (J) expressly excludes non-transfer- . 
able homestead and further this tenancy 
with its incidents came into existence before 
the passing of that Act. Reference must, 
therefore, be made to the authorities and in 







168 . 
this connection, I will refer, first -to the 
case of Hanuman Prasad Singh v. Deo 
Charan Singh (1) where it was held that 
previous to the passing of the Transfer of 
Property Act tenancies of homestead land 
cyeated for the purpose of habitation were 
not transferable except by custom or usage 
and that case further laid down that where 
there had been an implied surrender of 
the land and the former tenant had aban- 
doned the land the landlord was entitled to 
take direct pdssession of it. The other 
case to which I am referred is the case of 
Ananda Mohan Sah v. Gobinda Chandra 
Ray Choudhury (2) which again says that 
such holdings as these are not transferable 
either absolutely or by way of sub-lease 
(and so by a usufructuary mortgage). 
` In this view I must hold that the ap- 
pellant has no title to remain on the land 
and that the appeal must stand dismissed 
with costs. i 
Mitter, J.—I agree. 


Z. K. Appeal dismissed, 
L. J. 309. 
nd. Cas. 565; 20 O. W. N. 322. 








—— 


Par ONORE HIGH COURT. 
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x$ a? SYIL APPEAL No. 1779 or 1926. 
we 2” January 11, 1927. 
Present :—Mr. Justice Addison. 
FATTEH—DEFENDANT—ÅAPPELLANT 


versus 
NABI. BAKHSH AND O0OTHERS—PLAINTIFEFS 
AND DEFENDANTS— RESPONDENTS. 

Punjab Pre-emption Act (I of 1918), s. 15—Sale by 
female—-Agnate of husband, whether entitled to pre- 
empt—Plaintiff's failure to establish: case set up in 

trial Court—Appeal—New case, whether can be made. 

The Explanation to s.15 of the Punjab Pre-emption 
Act applies only in the case ofa sale by a female of 
land to which she has succeeded on a life-tenure 
through her husband, son, brother or father. [p. 169, 
col. 1. 

A Essie who was the absolute owner of certain 
land sold such land and an agnate of her husband 
instituted a suit to pre-empt the sale. The trial 
Court dismissed the suit on the ground that the only 
evidence produced by the plaintiff was that he was an 
agnate of the vendor's husband and that that did not 
prove that he was an heir of the vendor. On appeal 
the District Judge agreed with this finding of the 
trial Court but as it was contended before him, that 
the parties who were Muhammadan Khojas followed 
Hindu Law in matters of succession and that, there- 
fore, the heirs of the vendor’s husband were her heirs, 
he accepted the appeal and remanded the suit under 
O. XLI, r. 23 for re-decision on the merits after giving 
the plaintiff a further opportunity to establish the con. 
tention raised .on his behalf in appeal; 
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Held, (1) that the plaintiff's suit had been rightly 
dismissed by the trial Court; [p. 169, col._1.] 
` (2) that the contention that the parties followed 
Hindu Law in matters of succession having been raised 
for the first time in appeal, the District Judge should 
not have entertained it and that, therefore, his order 
of remand must be set aside and the suit must be 
dismissed. [ibid.] i 

Second appeal from the decree of the Dis- 
trict Judge, Campbellpur, dated the. 10th 
April, 1926, reversing that of the Senior 
Sub-Judge, Campbellpur, dated the 25th 
February, 1926. 

Mr. Shamair Chand, for the Appellant. 

Mr. Nanak Chand, for the Plaintiff-Re- 
spondent. 

Jd UDGMENT.—The following pedigree- 
table will help to explain this appeal:— 

NUR MOHAMMAD 








( | } 
H e gi Murid Sheikh jpa 
died. : 
Ilahi ites 
f i 
Ghulam si Din Nabi Bakhsh 
Mahomed. widow Iplaintiff, 
Musammat 
‘Mohammad Bibi, 
vendor, 


Musammat Mohammad Bibi who appears 
to have minor daughters alive many years 
ago was given land in full ownership in 
lieu of ther dower by her father-in-law, 
Murid. She sold this property to three 
different persons, and’ the plaintiff who is 
an agnate of her husband, instituted three 
suits for possession of the land sold by 
means of pre-emption. The trial Court 
dismissed all three suits on the ground that 
the only evidence produced by the plaintiff 
was that he was an agnate of the widow's 
husband and that that did not prove that 
he was an heir of the widow. On appeal it 
was admitted before the District Judge that 
the plaintiff was not an agnate of the vendor 
though he was of her deceased husband. 
The District Judge also stated in his judg- 
ment that no evidence was adduced by the 
plaintiff to prove that he was the heir of 
the vendor except that the pedigree-table 
given above was established. On that find- 


.ing clearly the District Judge should haye 


dismissed the appeals, but as Counsel for 
the appellant contended before him’ that 
Khojas followed Hindu Law in matters of 
succession and that, thereforey the heirs of 
the vendor’s deceased husband were her 
heirs he accepted the appeals and remanded 
the suits under O. XLI, r. 23, Code of Civil 
Procedure, for re-decision on the merits after 
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giving the plaintiff a further opportunity to 
establish this. Against this decision, these 
three second appeals have been preferred 
-here. The plaintiff stated in his plaint that 
he was an agnate and heir of the vendor and 
‘also a member of the Khoja tribe, whereas 
the vendees were not. It was on these 
-grounds that he claimed pre-emption. The 
fact that he was an agnate and heir of the 
vendor was denied. The issueframed was 
whether the plaintiff had a superior right 
to pre-emption ‘to that of the vendees. All 
that plaintiff did was to prove that he was 
an agnate of the widow's husband. As the 
widow held the land in her own right, i.e., 
:was its full owner, the fact thathe was an 
` agnate of her husband proved nothing. 
The Explanation to s. 15 of the Punjab Pre- 
emption Act applies only in the case of a 


sale by afemale of land to which she has - 


-succeeded on alife-tenure through her hus- 
band, son, brother or father. It follows that 
the vendor's agnates must necessarily be the 
same as those of her brother or father, but 
the agnates of her husband are not her 
agnates, see page 47 of Ellis’ Law of Pre- 

. emption, 5th Edition. As the plaintiff 
knew what he had to prove and utterly 
failed to prove that he was either an agnate 
or an heir of the vendor the District Judge, 
undoubtedly, erred in accepting the appeals 
and sending them back so as to give the 
plaintiff a further opportunity to produce 
evidence which he had not tried in the 
first instance to produce. The argument 
put forward before the District Judge that 
Khojas followed Hindu Law in the matters 
of succession appears to be a mere after- 
thought as it is not even mentioned in the 
grounds of appeal before the District 
Judge. Ihave no hesitation in accepting 
these three appeals. I set aside the orders 
of the District Judge and restore the orders 
of the trial Court dismissing the suits with 
costs throughout. 


Z. K. Appeal accepted. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Second Ciyin Appear No. 315 or 1926. 
: December 2, 1926. 
Present:—Mr. Kinkhede, A. J. C. è 
Musammat KHURSHID BEGUM 
—DEFENDANT— Å PPELLANT 
VETSUS 
ABDUL RASHID—PLAINTIFF— 
RESPONDENT. 

“Muhammadan Law—Husband and wife—Restitu- 
tion of conjugal rights—Cruelty and ik-treatment— 
Suit not instituted bona fide, effect of. 

In the case of Muhammadans a suit for restitution 
of conjugal rights is in the nature of a suit for specitic 
performance,tbeing founded on a contract of marriage 
which the Muhammadan Law regards as a civil one 
Even therefore, if the validity of the marriage is 
established, the relief of restitution of conjugal rights 
may be refused on such grounds as that its enforce- 
ment would be prejudicial or dangerous to the health 
happiness or life of the wife. There must, however, 
be either violence of such a character as to endanger 
the personal health or safety of the wife ora reason- 
able apprehension of such violence. [p. 173, col. 2: 
p. oL 5 et ene 

nder the Muhammadan Law any reprehensi 

conduct on the part of the husband if Lieber saha 
affords good ground for refusing the assist 
the Court in a case of restitution of conjugal 
For instance, if it is proved that the suit jį 
genuine and bona fide one for restitution of 
rights but that the real object of the suit i 
possession of the wife's property, the sui 
dismissed. [p. 173, col. 1.] 

Where a wife is turned out or ill-treate 
make it impossible for her to live with her husband 
or where the breach between the husband and wife 
is irremediable so that it is impossible for the latter 
to return to the former after many years’ separation 
without leading to fresh trouble and dispute, she is 
entitled to maintenance by living separate from him 
This principle applies equally to the case ofa Hindu 
ora Muhammadan, whether the question arises ‘under 
s. 483 of the Criminal Procedure Code or in a suit 
for restitution of conjugal rights. [p. 176, col. 2.) 

Appeal against the decree of the Dis- 
trict Judge, Nagpur, dated the 28th August 
1926, in Civil Appeal No, 4 of 1924, 

Messrs. W. R. Puranik, S. R. Manor 

R.I ulkar 
and S. T. Bhave, for the Aorelian. 

Messrs. M. B. Niyogi, A.V. Khare and 
W. B. Pendharkar, for the Respondent. 

JUDGMENT.—The facts of this case 
are given in sufficient detail in the first 
Court’s judgment. The claim of the plaint- 
iff respondent Abdul Rashid, which was for 
restitution of conjugal rights against the 
appellant Musammat Khurshid Begum who 
is his wife, was decreed in the Courts 
below. The appellant, therefore, moved 
this Court for discharging the decree 
directing such restitution. This Court 
by its judgment, dated 8th December, 1925 
remanded the case to, the lower Appellate 
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Court for finding on 
issues :— 

(1) If a decree for restitution of conjugal 
rights is granted to the plaintiff respond- 
ent, is there likely to bea danger to the 
life, health or safety of the defendant-ap- 
pellant ? 

(2) Is there any other reason why the Court 
should not exercise its discretion in favour 
of plaintiff ? - 

After remand fresh pleadings were made 
and evidénce adduced by both the parties. 
The learned District Judge decided both 
the issues in the negative and came to the 
conclusion that there were no good grounds 
for apprehending danger to the life, health 
or property of the appellant. 

The correctness of this conclusion is 
challenged by the appellant in her memo- 
randum of objections. 
objections is that the lower Appellate 
Court misconceived the whole case and the 
evidence on record, allowed its mind to 
be influenced by extraneous irrelevant 
rs, and made wrong assumptions not 
ated by legal evidence, and that as 
wer Appellate Court has held that 


the following 


joperty, the only legal conclusion 
ased upon the fact so found was 
“would not be safe to grant him a 
; ir restitution of conjugal rights, as, 
oa Sy oa Yecree, if granted, would not only 
SANG er of her valuable property, but 
Wang ly to endanger her life, health 

“ew onal safety for the rest of her 
pera =, also urged that as the lower 
Appellate Court failed to draw this legal 
conclusion the decree is not binding on 
this Court in second appeal. At the very 
outset I must say that the District J udge, 
Nagpur, who decided the case after remand 
has gone off his way and allowed his mind 






| to be influenced by evidence and circum- 


stances which had little or no bearing on 
the case, and belittled the importance of 
the plaintiff's conduct antecedent to the 
suit towards the appellant. He has failed 
to view the case in its right perspective, 
and consequently it has not received that 
attention at his hands with reference to 
the Muhammadan Law applicable to the 
parties, which it deserved: consequently 
his decision which is based more on con- 
jecture than on legal evidence eannot 
stand. A careful study of the record 
shows that he has not grasped the inter- 
connection batween the present litigation 
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pondent covets the appellant's valu- ` 
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and. the previous one relating to the pra- 
perty in which the appellant succeeded in 
securing a decree against her husband ag 
regards iher valuable property. Not only 
this but he has failed to give full effect to 
the several directions and consider the 
various important matters to which tha 
learned Officiating Judicial Commissioner 
had specially drawn the attention of the 
Court of first appeal in paras. 10 and 11 
of his judgment. I am, therefore, con- 
strained to ignore his finding as to the 
absence of reasonable apprehension and 
proceed to decide the case independently 
of such a finding. $ 

It is necessary to give some history of 
the antecedent facts and ofthe previous 
litigation in the Revenue, Criminal and 
Civil Courts, as they have a great bearing 
on the present suit, The defendant-appel- 
lant is the granddaughter'of a rich mal- 
guzar Nizamul Haq who owned three vil- 
lages of considerable value. She was 
born at Nagpur on 5th March, 1402, (Ex. 
D-13). Her father predeceased: her grand- 
father. Her mother Arras Begum and her 
grandfather were not on good terms and 
although the former was opposed to her 
marriage with plaintiff, her grandfather 
arranged to celebrate her marriage with 
plaintiff on 28th September, 1913, at Sindi, 
as the Kazi's Register, Ex. D-11, shows. 
She was then a minor 11 years old and 
plaintiff was 17. She wasan heir-apparent 
to a big and valuable estate, and it is 
said that the plaintiffs father who was a 
friend and mukhtiar of Nizamul Haq and 
had an eyeon the estate induced defend- 
ants grandfather to marry her to his 
son the plaintiff. Nizamul Haq was a man 
of 80 when he died on 12th February, 1915, 
(Ex. P-9). The defendant-appellant through 
her mother as next friend thereafter on 
the 12th April, 1415, instituted Suit No. 55 


of 1915in the Court of Munsif, Wardha, ` 


fora declaration that her marriage, if any, 
was invalid. That suit was’ dismissed on 
23rd November, 1917, (Ex. P 1). The appeal 
which the next friend preferred againsts 
the dismissal was dismissed by the District 
Judge, Wardha, on 28thFebrifary, [91§, 
(Ex. P-2). The marriage being thus de- 
clared to be valid and to have taken place 
as afact, the second appeab filed against it 
was bound to fail. The order of Hallifax, 
A. J.C, passed on 28th September, 1920, 
(Ex. P-3) clearly shows that the application 
to withdraw the suit with liberty to bring 
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another was unconditionally abandoned. 
Thus the decision that the appellant was 
and is the married wife of the respondent 
became final and binding between the 
parties thereto. an 
Sometime after Nizamul Haq’s death 
the defendant-appellant applied for muta- 
tion of her own name against her grand- 
father’s village called Miahagaon in Hin- 
ganghat Tahsil. The plaintiff-respondent 
opposed her petition, alleging that the 
village and other estate was. given to him 
by the deceased as per kararnama dated 
13th January, 1914, and the award dated 
14th January, 114, and succeeded in getting 
it dismissed in 1916 (Exs. R-8 and A-1). 
The appellant, therefore, on 9th January, 
1917, through her maternal uncle instituted 
Civil Suit No.3 of 1917 against him for 
possession of the village and mesne profits 
and certain moveables (Ex. P-8). She 
` succeeded in getting a decree for posses- 
sion and for mesne profits Rs. 1,903-2-3 with 
a declaration that the agreement and the 
award were void and not binding on her 
(Ex. 1 D-16); that decree was affirmed by 
this Court ia First Appeal No. 52 of 1919 
on 19th January, 1922, (Ex. 1 D-17). 
it was put into execution on 11th February, 
1922, the execution petition was signed by 
the appellant as ordered by the Court. A 
warrant for possession and a notice of 
arrest was ordered to be issued against the 
plaintiff respondent for the hearing dated 
22nd April, 1922. The latter made an ap- 
plication on 16th February, 1922, challeng- 
ing the decree-holder’s signature on the 
execution application as a forgery and filed 
` an affidavit to support it. This led to 
the suspension of the execution of the 
decree pending the enquiry into the genuine- 
ness of the signature. Ultimately the 
objection was overruled by an order dated 
27th July, 1922, (Ex. 1 D-A-10). Exhibits 
A-3 to A-10 are certified copies of the exe- 
cution proceedings which show what false- 
hoods and evasions respondent resorted to, 
to avoid arrest, and delay the delivery of 
possession of the villages, etc; the case 
dragged on till 6th October, 1923, when it 
had to be struck off as fully satisfied. 
While. this litigation was going on, the 
plaintiff-respondent attempted to represent 
to the District Magistrate, Nagpur, that 
the appellant’ was anxious to proceed to 
his house (t.e, her husband’s family), but 
was being unlawfully detained against hér 
` will, by-her maternal uncle Gulam Ahmad 
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and his associates, and requested him to 
take action under s. 552, Criminal Procedure 
Code, against them all. That attempt, how- 
ever, failed asthe District Magistrate reject- 
ed his petition by an order dated 9th Sep- 
tember, 1921, (Ex. 1-D-5). This gave rise to 
Criminal Revision No. 286 of 1921, In that 
Oriminal Revision the appellant was ex- 
amined by the Deputy Registrar under the 
orders of this Court on 4th March, 1922, (Ex, 
P-4-1-D-4) wherein she distinctly stated that 
she was not at all willing to go to the re- 
spondent and declared that in no case shall 
she gotohim. The application for revision 
was then rejected by Hallifax, A. J. O., by 
an order dated 10th March, 1922, (Ex. 1-D-6'. 

The plaintiff filed his present suit on 
7th April, 1922. In para. 6 of the plaint 
the cause of action is put down as having 
arisen on 4th March, 1922, ‘when in her de- 
position the appellant definitely declared 
in answer to the questions putto her in 
her cross-examination by the respondent's 
Pleader that she would not go to plaintiff 


even if she were sued for restitution ct. 


conjugal rights.’ It will thus be seen th’. 
there was great object in raising the false 
plea that the signature of the appellant on 
the execution application in Suit No. 3 of 
1417 was a forged one. He succeeded there- 
by in inducing the Court to suspend, with 
immediate effect from 16th January, 1922, 
the execution of that decree, and the Court 
ordered the warrant to be re-called until 
the point was decided. The Court called 
évidence on this point fixing the case for 
22nd April, 1922, (Ex. A-2). Having thus 
got the executing Court to suspend the 
execution of its decree, he utilised the 
opportunity to his best advantage by in- 
stituting this suit for restitution of conjugal 
rights on 7th April, 1422. This move on 


.the part ofthe plaintiff-respondent furnishes 


the real clue for the motive which actuated 


him to institute the present suit and throws 


great suspicion on the bona fides of this 
claim. The District Judge does not ap- 
pear to have appreciated this aspect of the 
case, although this Court had clearly direct- 
ed the consideration of the bona fites of 
the claim as the last sentence of para, 11 
of the judgment clearly shows. 

This was not enough. His conduct dur- 
ing the trial of this suit was, not only not 
straight forward or b-na file, but positively 
unscrupulous and also such as to disclose 
utter disregard for truth or for consequences 
of perjury. He was prepared to-swear any 


ai i 
ie 
false affidavits to suit his purpose when- 
ever there was any prospect of his thereby 
scoring some point against his adversary 
and practising any tricks to hoodwink the 
Judge and his opponents. It betrayed, to 
, speak in the mildest of terms, that he pos- 
sesses a mentality peculiarly adopted to 
twisting facts to serve his own ends. 

On the 10th'of April, 1922, he swears an 
affidavit to support an application which 
he moved on llth April, 1422, for attach- 
ment before judgment of the appellant's 
valuable villages said to be worth Rs. 50,000 
on the ground that she was going to alie- 
nate them with a view.to defeat his decree. 
But the Judge was shrewd enough to 
see through it, and ordered attachment of 
only 2 houses (vide order-sheet dated llth 
April, 1922). Secondly, he described her 


in para. 5 of his plaint as major and aged ` 


19 and ina position to give restitution of 
conjugal rights. In spite of the fact that 
‘she had actually authorised the late Mr. 
D. P. Tiwari, Pleader, to appear for her, and 
that gentleman had put in appearance for 
her on 15th July, 1922, and fearless of con- 


~ tradictions or of their dire consequences, 


he dexterously moved the Court by an 
application supported by an affidavit sworn 
on 27th July, 1922, to permit him to de- 
scribe her as minor aged 16 and proposed 
his own mother’s brother Abdul Jabbar 
son of Jamalluddin (P. .W. No. 3) as her 
guardian ad litem. This Abdul Jabbar is 
described as being a distant relative of de- 
fendant No. 1. Thoughthe age given in 
the plaint was consistent with his own 
assertion about her age in his petition dated 
27th April, 1920, (Ex. D-12) to this Court, 
and the admission which his father made in 
his application to the Municipal Committee, 
Nagpur fora copy of birth Register (Ex. 
D-14), and the admission he himself made 
through his Pleader, Mr. Gokhale, on 28th 
June, 1921, in First Appeal No. 52 of 1919 
(Ex. D-15) and got the name of her next 
friend Abdul Sattar removed from ths 
memorandum of appeal, he had the auda- 
city to swear an affidavit to the contrary 
and even go into the witness-box to sup- 
portit as P. W. No. 7. A mere perusal 


of his deposition dated Yth June, 1923, 


would convince anybody that the certificate 
which the Judge who decided the question 
of age by his order dated 30th June, 1923, 
has given him of being an unreliable wit- 
ness 1s fully justified. In all probability 
his dodge, was to get his own mother’s 
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brother Abdul Jabbar appointed as guar- 
dian ad litem for her by tendering false 
evidence, and easily obtain a decree for 
restitution against her, and thus shut-her 
out from contesting the suit. Thus the 
amendment of the plaint wherein he was 
allowed. to describe her as minor for pur- 
poses of the enquiry into his allegation of. 
minority, had to be deleted and the former 
description of her as major restored. 
During this time and the’ subsequent 
months he as well as his father who stood 
surety for him in the execution case pend- 
ing before the Wardha Court, evaded the 
several warrants for his arrest which were 
being issued against him and his surety; 
(Ex. A-8) which is a certified copy of order- 
sheets in the execution proceedings shows 
that on 17th February, 1923, they applied 
for extension of time till end of May and 
urged that he had filed the present suit for 


restitution of conjugal rights against her. - 


The Court refused to grant extension and ' 


observed that the. execution cannot be 
kept pending on this account. This clear- 
ly shows that the underlying idea of filing 


.the present suit was to thwart the execu- 


tion of the decree in Suit No. 3 of 1917 
against the present plaintiff. 

The defendant's objection to the juris- 
diction of the Nagpur Court to try her 
case. having been disallowed by the Court 
by an order dated 29th September, 1923, 
she was asked to file her written statement 
on the merits, which she did on. 22nd 
October, 1923. Her defence was that she 
was not, the married wife of plaintiff, 
that she was not bound by the adverse 
decision in Suit No. 55 of 1915, and that 
it did not operate as res judicata in this 
case. She further pleaded in para..4 that 
plaintiff wasa man of no property and 
was entirely dependent for his mainte- 
nance on his father, that plaintiff and his 
father and she herself were not on good 
terms, and that owing to the litigation 
it was impossible for the parties to live 
together as husband and wife. 
ed that she was not willing to accept the 
marriage even ifit be held to have taken 
place. In reply to these allegations the 
plaintiff in para. 4 of his reply dated 29th 
October, 1923, denied the defendant's asser- 
tions and in spite of the defendant's point 
blank refusal dated 4th Marth, 1922, to go 
to live with him ashis wife as per Ex. P-4-] 
D-4,' and evidently falsely misrepre- 
senting facts he stated as follows; 


She assert- _ 


. decision operated as res 
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“It is also denied that she, in fact, re- 
fuses to accept the marriage. She is per- 
sonally quite willing to abide by and fulfil 
her marriage contract. It is only Abdul 
Sattar who is putting forth these pleas on 
her behalf.” This allegation, however, 
remains unproved. 

The issues framed in the case mainly 
referred to the question of the marriage 
and its binding character by reason of the 
former decision. No issues were framed 
with regard to the alternative questions 
raised in para. No.4 of her written state- 
ment. ` 

The first Court held that the previous 
judicata and 
thought that there was absolutely no case 
left for defendant No. 1 for resisting the 
plaintiff's claim or restitution of con- 
jugal rights, and, therefore, decreed the 
claim. The District Judge, Nagpur, to 
whom she appealed for redress, upheld the 
decision as to res judicata and overruled 
the contention that the Court should have 
exercised its discretion in refusing to pass 
a decree for restitution of conjugal rights 


‘jn the circumstances of the case, on the 


supposition that it had no foundation in 
the pleadings. The appellant, therefore, 


‘appealed to this Court on two grounds. 


The learned Officiating Judicial Commis- 
sioner held in his remanding judgment 
with reference to the first point that the 
decision in Suit No. 55 of 1915 operated 
as res judicata on the factum and validity 
of the marriage, hetween the parties, but 
with regard to the second point, thought the 
case was not properly tried, and, therefore, 
sent down the two issues set forth in para, 
No. 1 above. 

The necessity for sending down these 
issues and giving the directions which the 
learned Officiating Judicial Commissioner 
gave, and the points to which the District 
Judge's special attention was directed, can 
be best understood when read in his own 
words:— ` 

“(10) Although the appeal so far fails on 
the question of res judicata, it seems to me 
that both the lower Courts have wholly 
failed to’give due consideration to another 
aspect of this case. It has been strongly 
urged before me that the relief claimed 
by the plaintéff-respondent was a discre- 
tionary one which it was open to the Court 


. to refuse even though the validity of the 


marriage was established. The soundness 
pi this proposition cannot be questioned, 
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In the case of Muhammadansa suit for res- 
titution of conjugal rightsis in the nature 
of a suit for specific performance, being 
founded on acontract of marriage, which 
the Muhammadan Law regards as a civil 
one. 
the marriage be established, the relief of 
restitution of conjugal rights may be re- 
fused on such grounds as that its enforce- 
ment would be prejudicial or dangerous 
to the health, happiness or life of the wife: 
cf., Moonshee Buzloor Ruheem v. Shum- 
soonissa Begum (1). In Hamid Husain v. 
Kubra Begam (2) Piggot and Walsh, Jd., 
confirmed the dismissal of such a suit by 
the lower Court and, in arriving at this 
decision, one of the consideration taken 
into account was that the real reason for 
the bringing of the suit by the plaintitf 
was his desire to obtain possession of the 
defendant's property.” 

“(11) It has been suggested, however, on 
behalf of the respondent that no specific 
plea was taken on this issue by defendant 
No. 1. This is, however, incorrect. In 
para. 4 (h) of the defendant No. 1’s written 
statement, dated 22nd October, 1923, the 
following passage occurs :— 

‘Plaintiff and plaintiff's father and defend- 
ant are not also on good. terms. There 
was much litigation between plaintiff and 
defendant and one execution case of the 
defendant is even now pending against 
the plaintiff, and so even if the alleged 
marriage be held proved and binding on 
the defendant, still it is impossible for the 
parties, t.e., plaintiff and defendant No. 
1, to live together as husband and wife.’ 

“If this amounts to anything at all, it 
necessarily raised a matter which the lower 
Courts were bound fully to consider before 
granting the relief they did. As this 
matter will have to be the subject of en- 
quiry by the Courts below, it seems to me 
undesirable to go into details at present, 
but I may say that there is ample matter 
on the record to show that the plaintiff has 
been onthe worst of terms with the de- 
fendant and her relations for years back. 
There was a struggle for possession of 
the moveable property and valuable im- 
moveable property, and apparently in exe- 
cution proceedings even a warrant of arrest 
had issued against the plaintiff. All these 


(1) 11 M. I. A. 551; 
J. 59; 2 Sar, P. ©. J. 
(2) 44 Ind, Das. 728; 40 


SW. R.P.C.3: 2 Suth. P. C, 
259; 20 E. R. 208. 
. 332; 16 A, L. J. 182, 


Even, therefore, if the validity of+ 
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an 3 
< matters requiréd full. consideration, before 
‘the Court in the exercise of its discretion, 
should have granted the decree it did. 
It will have to be carefully considered whe- 
ther, ifa decree for restitution of conjugal 
Tights is granted, there will be danger to 
- the health, life or sefety of the appellant, 
‘and the lower Appellate Court will also 
-~ : have to consider whether the suit has been 
brought for the bona fide purpose of ob- 
taining the relief claimed therein, or whe- 
’ ther tne real object of the plaintiff is to 
`.7 obtain possession of the property, which 
has béenthe bone of contention between 

the parties for years past.” i 
ft will thus be seen that the Distriet 
‘Judge was bound to approach the ques- 
tion whether to grant or refuse a decree 

for restitution of conjugal rights from the 

point. of view of the suit being in the 

` nature -of a suit for specific performance 
‘ofa civil contract of marriage, as pointed 
` out by the learned Officiating Judicial 
Uommissioner in para. 10 of his judgment 
with advertence to the remarks of their 
ordships of the Privy Council in Moon- 


We a Bualoor Ruheem v. Shumsoonissa Begam 


(1): cf. Asha Bibi y. Kadir Ibrahim Row- 
ther (3). On behalf of the appellant re- 
liance is, however, placed before me on the 
“following passage occurring in their Lord- 
ships’ judgment at pages 611 and 612* :— 
- “The Muhammadan Law, on a question 
` of whatis legal cruelty between man and 
wife, would probably not differ material- 
ly from our own, of which one of the 
most recent expositions is the following:— 
: ‘There must be actual violence of such 
. & character as to endanger personal health 
- or safety; or there must be a reasonable ap- 
prehension of it.’ ‘The Court,’ as Lord 
Stowell said, in Evans v Evans (4) ‘has 
' never been driven off this ground’? | 
' Tt is pointed out that “The marriage tie 
amongst Muhammadans is not so indissolu- 
ple as it is amongst Christians. The 
Muhammadan wife......... has rights 
which the christian—or at least the Eng- 
lish—wife has not against her husband. 
An Indian Oourt might well admit defences 
founded on the violation of those rights, 
and either refuse its assistance to the 
‘husband altogether, or grant it only 
upon terms......”, It will thu’ be seen 


3) 3 Ind. Cas. 730; 33 M. 22 at p. 25; 6 M. L. T. 


(3) 
; 200M. L. J. 1. < 
ra 71790) 1 Ting Con. 37 at p. 39; 161 E. R. 466. 
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that not only a defence of actual violence 
of such :a character as to endanger the 
wife's health and safety or to render it 
unsafe for the wife to return to her hus- 
band’s domain but also of “a reasonable 
apprehension of it” would among them, 
constitute a valid defence to a suit for 
restitution of conjugal rights: Abdul Kadir 
v. Salima (5) and Dular Koer v. Dwarka 
Nath Misser (6). 

In cases arising under s. 488, Oriminal 
Procedure Code, cruelty falling short of 
physical violence but such as to jeopardise 
“health or sanity would be sufficient cruelty 
to justify a refusal on the wife’s part to 
livə with her husband, and yet to get 
maintenance from him. A husband may 
by his misconduct disentitle himself to a 
decree for restitution of conjugal rights: 
Husaini Begam v. Muhammad Rustam Ali 
Khan (7). ln Khurshedi Begam v. Khur- 
shed Ali (8) which was a case ofa husband - 
who was an impecunious, selfish and un- 
scrupulous young man‘who cared more. 
for his wife’s property than for her, the 
High Court set aside the decree for resti- 
tution of conjugal rights imposing -con- 
ditions on the husband coming over to her 
father’s house, as they thought that the 
wife's personal safety could not be safe-. 
guarded by such conditions, They did not 
think it at all safe to leave the young wife 
to the tender mercies of an ill-tempered, 
unscrupulous and unkind husband who had 
little or no regard for his wife. In Hamid 
Husain v. Kubra Begam (2) a decree for 
restitution of conjugal rights was refused 
_to the plaintiff (husband) although itwas ` 
found that there was no very satisfactory 
proof of actual physical .cruelty, but the 
parties were on the worst possible terms 
and the reasonable presumption was that 
the suit was brought for the purpose of 
getting possession of the defendant’s pro- 
perty rather than to have her to live with 
him. The Court was of opinion. that by 
a return toher husband's custody the de- 
fendant’s health and safety would be en- 
dangered. In A (Wife) v. B (Husband) (9) 
it was pointed out that “By marriage her 
husband acquires no interest whatever in his 
wife’s property. In short, the husband and 
wife are in the eyes of the Mussulman Law 

(5) 8 A. 149; A. W. N. (1886) 53; 4 Ind. Dec. (x. 8.) 


1119. 
(6) 34 C. 971. 
(7) 29.4, 222;4 A. L. J. 60; A. W. N. (1907) 27. 
(8) 25 Ind. Cas. 213; 12 A. L. J: 1085, 
(9) 21 B. 77 at p. 84; 11 Ind. Dee, (Na) 54, 
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perfectly distinct and independent—each 
being entitled to the protection of the law 
against the other—so far as his or her rights 
of property are concerned, as if they were 
perfect strangers.” Theresultis that if a 
husband’s real object in suing for restitu- 
tion of conjugal rights is to covet his wife's 
property, is a Court of Justice to encourage 
a covetous husband by subjecting his wife's 
person to his full and absolute control and 
forcing her to go under his domain both 
physically and mentally? Any reprehensi- 
ble conduct on the husband’s part if 
properly proved affords good ground for 
refusing to him the assistance of the Court. 
There is, as shown above, and as found by 
the District Judge, ample material to justify 
the conclusion that here, the present suit 
is not a bona fide suit. The wife has not 


+ ` seen his face in her life and itis very doubt- 


ful. whether he had occasion to see her 
face after her marriage during all these 
years, His unbecoming vanquishment in 
the matter of identification of his wife in 
the proceedings before the zexecuting Court, 
and the unconditional withdrawal from the 
hearing at which the appellant was forced 
to come out of her seclusion to give evidence 
in support of the genuineness of her signa- 
ture on the execution application so amply 
borne out by order dated 27th July, 1922, 
(Ex, A-10), clearly makes out the inner man 
and his innate tricky. nature, It is not a 
genuine suit for the restitution of conjugal 
. rights, but the real object is to obtain 
possession of the defendant's property and 
to molest her as soon as she goes under his 
control, and take revenge on her for her 
past refusal to associate with him. This 
must necessarily involve great danger to 
her life, health and safety and will surely 
affect her mentally also. f 
_ Apart from this aspect of the case, there 
isa very strong circumstance. the signifi- 
cance of which does not seem to have been 
realised at all by anybody in the Courts 
below, although, the plaintiff himself had 
placed that material on record. One Dr. 
Abdul Rahman of Hinganghat was examin- 
ed as R., W. No.1 after remand to prove 
that he treated the appellant as she suffered 
from hysteria on 24th November, 1925. 


„The object of this evidence was, in the words ` 


of the Dector himself, to show that “A 
woman above pùberty recovers from hys- 
teria when she gets a husband.” This was 
meant to convey the idea that the appel- 
jant’s mental condition was affected because 
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of her abstention from cohabitation with 
her husband. In the cross-examination 
the Doctor has admitted that he personally 
examined her and got information from the 
appellant direct. He also gave it as his 
opinion that ‘A strong hatred against a 
particular man may cause hysteria.’ Here 
who else but her husband would be the 
person towards whom she would entertain 
this strong hatred. Her deposition record- 
ed by the late Khan Sahib Mohammad 
Hadi, Deputy Registrar (Ex. P-4) and its 
translation (Ex. A-D-4) clearly bears out 
the height of hatred, abhorrence or mental 
repugnance, which the appellant genuinely 
felt and feels towards bim. In fact his 
attitude towards her has never been of a 
nature which would generate in her mind 
any feelings of love or affection towards 
him, On the contrary, everything had 
contributed towards widening the gulf of 


disaffection and positive dislike between - 


them, and thus caused such an estrange- 
ment of feelings that it can safely be ine 
ferred that there could be no reasonable 
prospect, either in the near or remote 
future, of a reconciliation between them. 
The appellant's temperament has been so 
much affected by this that she has actually 
developed hysteria, and has thus disabled 
herself mentally from looking upon the 
plaintiff as a person who could give her 
any peace of mind orharmony of a marital 
life. To expect any conjugal bliss 
between such a married couple would be 
an absolute impossibility, 

There is thus an invincible repugnance 
for the husband, not due to any obstinacy 
or caprice, resulting in a paralysis of the 
will, such as is consistent with and could 
reasonably he attributed only to the in. 
compatibility of temperament of the couple, 
brought about by a long standing enmity, 
contempt and hatred which the plaintiff's 
own conduct and covetousness has bred in 
her mind, ever since he successfully de- 
feated her claim for mutation of her name 
against her grandfather’s valuable villages 
“in 1915-16 (Exs. R-8 and A-1). If he had 
then possessed the heart of a kind and 
affectionate husband, and shown any kind 
and affectionate regard for her feelings 
(especially as she must then presumably 
have either attained or been nearing her 
age of puberty being then about 14 or 15 
years oldand, therefore, ina position to make 
her own intelligent preference), it would 
have been a very wise step on his part to 


a 
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have'at once attracted her heart and won 
over her affections, by abandoning all idea 


` of setting up the alleged gift or agreement 


. (P. W. No. 3) and several others. 


“during her infancy by her grandfather to 


and the collusive and fraudulent award of 
interested persons like Abdul Jabbar 
That 
kind of attitude would have at once enlisted 
her sympathies, and the disastrous litiga- 


tion in Suit No. 55 of 1915 and also Suit- 


No. 3 of 1917 would not have been rendered 
necessary in order to unravel the grossest 
fraud practised on her: grandfather, and it 
would not have even seen the light of day. 
Her invincible repugnance for her hus- 
pand’s society became so hardened by the 
plaintiff's subsequent unbending attitude 
that when she actually became major she 
thought that she had lawful grounds to 
withdraw herself from. the society of her 
husband and refuse to have any concern 
with him, and thus determinefor ever her 
own election to disavow the marriage tle, 
and affirm that she did not want to accept 
the improper marriage which she chose, to 
sharacterise as having been ‘fraudulently’, 
‘wickedly’ or even ‘carelessly’ contracted 


er ‘manifest disadvantage’: cf. Ameer Ali's 
nea aan dan Law, Vol. II, 4th Edition, 
pages 412-13. But unfortunately, she being 
caught in the clutches of the fiction of the 
law of res judicata is not allowed to prove 
in this suit that her grandfather made a 
sacrifice of her without any regard to her 
future welfare, to serve his own selfish 
purpose to which the plaintiff's father 
pandered by promising to get him married 
to some young wife in his extreme old age, 
afact which she could establish in Suit 
No. 3 of 1917 as ably pointed out in this 
Court's decision in First Appeal No. 52 of 
1919 (Ex. 1-D-17) as circumstance in prov- 
ing thefraud practised in bringing about 
the award. | 

One has only to read the judgment of 
Suit No. 3:0£ 1917 and First Appeal No. 52 
of 1919 tojudge the full depth of delin- 
quency to which plaintiff and his support- 
ers had gone to deprive the appellant of 
her valuable estate which according to the 
plaintiffs own deposition as R. W. No.7 
is worth 3 or 4 lakhs. This covetousness 
ruled supreme and deadenec all manner of 
finer sentiments of conjugal love and affec- 
tion for this wife in the plaintifi’s mind 
and naturally led him to neglect perform- 
ance of the obligation which the marriage 
gontyact imposed upon him for the benefit 
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of his wife under the Muhammadan Law. 
She must be deemed to have attained 
puberty in 1916 or at the most in March 
1917. It was not till sometime towards the 
middle of 1921 when he made a false 
application under s, 552, Oriminal Proce- 
dure Code to the Deputy Commissioner, 
Nagpur, or for the matter of that till 7th 
April, 1922, i. e, after 5 years’ hard struggle to 
snatch away and swallow her estate, that 
he filed this suit and came forward with a. 
show of affection for her and demanded the 
assistance of the Court for obtaining.a 
decree for restitution of conjugal rights as 
against her. She is at present 25 years 
old as held by the District Judge. | 

In view of this long neglect on plaintiff's 
part she is legally entitled to refuse to go 
to him and is within her legal rights in 
denying the plaintiff's claim to restitution 
of conjugal rights as against her. The 
Lahore High Court in Nawab Bibi v. 
Allah. Ditta (10) disallowed the husband's 
claim in second appeal on this ground. In 
a case reported in Aishan v. Sher Muham- 
mad (11) of the same High Court the sub- 
sequent offer to take her back made bya 
husband who had turned out his wife was 
treated as not a bona fide offer for purposes 
of s. 448, Criminal Procedure Code. 

Where a wife is turned out or ill-treated 
so as to make it impossible for her to live - 
with her husband or where the breach 
between the husband and wife is irremedi- 
able so that it is impossible for the latter ` 
to return to the former after many years’ 
separation without leading to fresh trouble 
and dispute, she is entitled to maintenance ` 
by living separate from him: cf., Nihal 
Kaur v. Bhagwan Singh (12). This principle 
ought to apply equally to the case ofa 
Hindu or a Muhammadan whether the 
question arises under s. 488, Oriminal Pro- 
cedure Code, or in a suit for restitution of 
conjugal rights. In Babu Ram v. Kokla 
(13) the husband had turned his wife out 
of doors many years ago because he sus- 
pected her chastity. The wife went to live 
with her uncle who supported her. Later 
on she applied for and obtained an order 


(10) 73 Ind. Cas. 896;5 L. L. J. 505; A.I, R. 1994 
Lah. 188 : 


(11) 59 Ind. Cas. 853; 22 Cr. L, J. 149. + 

(12) 24 Ind. Cas. 962; 26 P. Wi R. 1914 Or; 170 P. 
L. R. 1914; 15 Cr. L. J. 554. < 

(13) 79 Ind. Cas, 634; 46 A. 210; 22 A. L. J: 68; 10 
ites L, R. 204; A. I R, 1924 All, 291; L, R 5 Ay 
43 Oiv, - i 
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for maintenance under s, 488, Criminal Pro- 
cedure. Code, against her husband. During 


these proceedings, the husband still refused 
to take his wife back stating at the time 


that he suspected her chastity. When, how- ` 


ever, the wife began to execute her decree 
for maintenance, the husband proceeded to 
file a.suit for restitution of conjugal rights; 
it was held that in the above circumstance 
the inference was legitimate that the de- 
fendant would have a reasonable apprehen- 
sion of bodily injury if she returned to her 
husband, and that the Court below was 
right in refusing the plaintiff a decree. 

+ he plaintiff as R. W. No. 7 has said in his 
cross-examination that he did not produce 
the documentary evidence which he possess- 
éd in order to:show the appellant's will- 
ingness to cometohim. In re-examination 
he explained that- “The documentary evi- 


dence are letters.: They are not produced. 


as they would endanger her life.” This 
elearly shows that the’ plaintiff has in his 
possession and power means “which will 
énable him to maké her position as wife, to 
Bay the least, -uticomfortable when she goes 
to his household, (unless he proves true to 
T , words) and actually ‘endanger her 
ila a H s 

~ If under this state of the law and the 
state of extremely embittered feelings, the 
defendant were ordered to place: herself in 
her husband’s hands and go and live with 
him as husband atid wife, there is evéry 
Yeasonable apprehension of her personal 
health and safety being jeopardized, and 
even her life being endangered by some 
ill-treatment or other attempts on plaintiff's 
part; even if those chances be considered 
totally eliminated in view of the apparent 
or superficial professions of good faith with 
which he seeks to press his present claim. 
There is no guatantee of the plaintiff's 
refraining from putting such undue pres- 
Sure on her, in ‘course of time, as would 
fnduce her to part with the property which 
Bhe wrested away from his hands; to say 
the least, for aught we know, the very 
Seclusion or the strange and new environ-~ 
ments in which she would be placed in her 
husband's household, would, in all proba- 
bility, hold outa very strong incentive to 
the appellant to bring about her own self 
effacement in order to escape the dire 
consequences “of obeying life long the de- 
cree of the Civil Court for restitution of 
conjugal rights, There is,at any rate, a 
gertaintv of such a decree creating endless 


Ag 
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troubles and making the life of the appel- 
lant quite unbearable. 

Under these circumstances I hold that 
the only legitimate conclusion which was 
deducible on the facts held proved by the 
Court of Appeal was that there is a greatim- 
minent danger to the health, life or safety of” 
the appellant, besides the positive depriva- 
tion of her valuable estate of which she 
admittedly stood in constant dread, at the 
hands of the plaintiff-respondent. As the 
lower Appellate Court failed to draw this 
legitimate inference from  plaintiff-re- 
spondent's conduct, Iam not prepared to 
uphold the decree appealed against. 

I, therefore, allow the appeal and setting 
aside the decree of the Courts below dismiss 
the plaintiff's suit. Costs of both parties in 
all the three Courts inclusive of the costs 
incurred after remand shall bs borne by 
plaintif. I fix Pleader’s fee at Rs 50 for 
each Court. 

Under the provisions of s. 35 (3), Civil 
Procedure Code, I direct that the defend- 
ant shall get interest at 6 per cent, per 
annum on the amount of her costs in thre 
Courts from the date of the decision of 
‘each Court until satisfaction, and recover 
it as partof her costs from the plaintiff- 
respondent. 


Z. K. Appeal allowed, 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Dacrea 
No. 66 or 1925. 

July 14, 1926. 

Present:—J ustics Sir William Ewart 
Greaves, Kr., and Mr. Justice Mukerji. 
RANMAYA GAORANGINI alias 
RASIDUNNISSA— PETITIONER 

— APPELLANT 

j versus | 
BETTY MAHBERT AND O0THERS—OPPOSITH 

ParTY—RESPONDENTS, 
` Succession Act (X of 1865), ss. 234, 250—Lettere of 
Administration—Omission to cite necessary parties— 
Revocation—Civil Procedure Code (Act V of 1905), 
0. XXXII, r. 8—Minor defendant—Guardian ad litem, 
appointment of—Order, absence of, ejfect of—Guardian 
appearing and acting on behalf of minor, effect of. 
. Where a person who is named the guardian ad litem 
of a minor appears and takes part in the proceedings 
on behalf of the minor and properly looks after the 
interests-of the minor, tlhe minor must ba held to hava 
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been effectively ‘represented in the proceedings by 
such guardian, despite the absence of a formal order 
appointing such person as the guardian ad litem of the 
minor. [p. 179, col. 1.] 


There is a distinction between cases of Wills and 
cases of intestacy in the matter of citations, for, in the 


former class of cases the proof of a Will in a majority ` 


of cases, ifnot in all, acts prejudicially to the legiti- 
mate rights of those who would inherit and be entitled 


to the properties in the absence ofa Will, and omis- ` 


sion to cite them is likely to affect such rights of theirs 
in their absence, while in the latter class of cases such 
omission only affects their preferential rights to ad- 
minister the estate or prevents them from objecting 
to the personpel of the administrator or to like 
matters and it is not until there is any mal-adminis- 
tration that they are really affected. Therefore, in 
the case of a grant of Letters of Administration, the 
Letters will not be necessarily revoked because there 
was an omission to issue citations to certain parties 
who were interested, particularly if these latter have 
not applied for revocation. [p. 180, cols. 1 & 2.] 

Citations should always be issued to parties who 
are known to the Courtto be interested or to claim 
any interest in the estate of the deceased. [p. 180, 
col. 2.] 

. Appeal against the decree of the District 
Judge, Darjeeling, dated the 5th of January, 
1925. ; 

Mr-Sambhu N. Banerji, Babus Bhupendra 
Nath’ Das and Shyama Das Bhattacharjee, 
“for the Appellant. 

Mr. C. C. Biswas, Babus Prafulla Chandra 
Chakravarti and Krishna Lal Banerji, for 
the Respondents. ; 


JUDGMENT. 

Mukerji, J.—This appeal has been 
preferred from an orderrefusing to revoke 
a grant of Letters of Administration. 

One Mrs. Benjamin, a native Christian, 
died leaving three sisters, three nieces by 
a ‘predeceased sister, and two nephews 
aud three nieces by a predeceased brother. 
Betty Mahbert who is one of the daughters 
of the predeceased sister obtained Latters 
of Administration from the District Judge 
on the 3rdJanuary, 1924, and she is the 
principal respondent in this appeal. Ran- 
maya Gaorangini alias Koili alias Rasidun- 
nissa who is a sister o£ the said Mrs. Banja- 
min, on the 23rd July, 1924, applied for 
revocation of the grant and her applica- 
tion being refused has preferred this 
appeal. 

The application for revocation filed on 
the 23rd July, 1924, was based upon various 
grounds of which two only have been 
pressed in this appeal. The first of these 
grounds is to the effect that there’ were 
two minor sons of Rajman, the deceased 
brother of Mrs. Benjamin, named Dhan 
Bahadur and Harka Bahadur—living under 
7 A 
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the guardianship of their mother, Hiramaya, 
but no guardian ad litem had been appoint-. 
ed inrespect of the said minors and the 
citation on Hiramaya that was issued by 
the Oourt was not sufficient as she was not 
a properly constituted guardian competent 
to represent the said minors. The second . 
ground asserts that Betty Mahbert in her 


affidavit of assets had fraudulently under- 


valued them by omitting to mention a 
sum of Rs, 541 which stood to the credit 
of the deceased in the Forest Department 
and by notshowing the valuation of a cer- 
tain jote which belonged to the deceased. 
To these a third ground has been added, 
drawn from a petition filed on the 16th’ 
September, 1924, by the appellant when the 
revocation proceedings were pending in 
the Court below by which she amended 
or supplemented her original petition for 
revocation. This ground is, to the effect 
that there werc three daughters of Rajman, 
named Mankala, Kamalmaya and Sibay, 
and that the grant had been made without 
issuing any citation on them. A fourth 
ground has also been urged complaining 
of the propriety of the order passed by the 
District Judge by which he rejected the 
appellant's application for adjournment 
on the day that the case was heard and dis- 
posed of. 

I shall deal with this ground first. The 
application for revocation came on for 
hearing on the 5th January, 1925. The 
appellant was absent on that day and on 
her behalf was filed a petition unsupport- 
ed by any affidavit in which it was stated 
that a son of hers had died a few days 
before and she herself was ill. [am un- 
able to say that the Judge was wrong in 
refusing to adjourn.the case on a petition 
of this sort. Moreover, itis said here on 
behalf of the respondent Betty Mahbert 
that she had proved in some proceedings _ 
that were before this Court in’ connection 
with the case that the statements in the 
aforesaid petition were not true, the ap- 
pellant’s son having, in fact, died long 
before and that she herself was not ill as 
was alleged. This argument of the respond- 
ent has not heen controverted in reply: 
This ground, thereforé, has no substance: 

As regards the first ground what appears 
upon the record is this. In 4 petition filed 
on behalf of Betty Mahbert oa the Ist Sep- 
tember, 1924, it was stated that the infants 
Dhan Bahadur and Harka Bahadur were 
away in Burma and their mother and next 
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friend Hiramaya Goarangini was living ab 
Gayabari. The notices addressed to Hira- 
miya Gurangini as mother and next friead 
of the said infants were sent to her. It 
is complained that only a postcard notice 
was sent, but it matters little that it was 
so, for, in fact, she appearad in the pro- 
ceedings and a3 such guardian. She appears 
to have taken partin the proceedings and 
putin. a petition stating the shares which 
her sons would, according to her, be entitl- 
ed to. She does not appear to have done 
anything injurious to the interest of her 
sons and nothing has been shown to us which 
may suggest: that their interest was not 
‘properly looked after. It must under the 
circumstances be held, despite the absence 


- of a formal order appointing her guardiaù- 


ad litem on behalf ofthe infants, that the 
infants were effectively represented by her 


in the proceedings. [Walian v. Banke- 
This ground 


Behari Pershad Singh (1).] 
accordingly must fail. 
A3 regards the sscond ground it is safi- 


cient to state that itwas completely travers- 
ed-in the objection that’was filed on behal- 
of Batty Mahbert-on the 16th September,” 


1924, and there is nothing on the record to 
substantiate the appellant's assertion as to 
under-valuation, 

The third ground now remains to bs 
considered. So faras this ground is con- 
cerned it is the brevity of the learned 
Judge's order which has caused some diffi- 
culty. He has disposed of it in these 
words :—“ Heard Pleader. The only 
reason which can ba considered ‘just 
cause’ is the failure to issue citations to 
the alleged sisters of the two minors. 
That objection was taken in the case and’ 
it is not open to the same parties to raise 
the objection. If those persons have any 
grievance, itis for them to appear and ask 
the Court for revocation.” The respond- 
ent seeks to support the order by con- 
tending that the appellants had taken this 
objection in the proceedings for the grant, 
but notwithstanding that no issue had 
been raised therein relating to this objec- 
tion and that she cannot be heard in sup- 

ort of this objection again as a ground 
or revocation of the grant. I am not 
prepared to attach much importance to 
this argument of the respondent. The 
appellant, nd doubt, had brought this 
matter to the notics of the Court, but if 

(1) 30 O. 1021; 30 Í. A, 182; 7 0. W, N. 774; 5 Bom, 
Ly R 822; 8 Sar, P; 9, J. 513 (P, O) 
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in spite of that the daughters were not: 
cited and Letters were granted, there is 
no rule of res judicata nor any similar 
rule that I know of that would preclude 
the appellant from putting forward this 
omission as a ground for revoking tha 
grant. The respondent next urges that 
the fact that no issue was raised on the 
point and there is no discussion of it in 
the order granting the Letters suggests 
that this objection was not seriously 
pressed, There again I must differ, for 
I do not find any materials on which it 
may be definitely said that the objection 
was taken otherwise than bona fide. The 
respondent further urges that the said 
daughters were made parties to the revo- 
cation proceedings and to the present ap- 
peal and they haye not appeared till now 
and that this fact suggests that they are 
not interested in questioning the validity 
of the grant. That, undoubtedly, is sv, 
but still the question has to be considered 
as to whether omission to cite necessary 
parties necessarily invalidates a grant 
and calls for its revocation, That ths 
daughters of Rajman were necessary 
parties to whom citation ought to have 
issued is a position which cannot be dis. 
puted and indeed had not been disputed, 
For the broad proposition that such an 
omission of itself invalidates a grant res 
liance has been placed on behalf of the 
appellant on tbe decision in the case of 
Akhileswarit Dasi v, Hari Charan Mirdha 
(2). Oo behalf of the respondents it 
has been urged that s. 250 of the Suc- 
cession Act gives a discretion to the Judge 
in the matter of issuing citation, and the 
only case where such omission amounts to 
a just cause for revocation under s. 234 of 
the Act isa case of an omission to issue a 
citation such as is mentioned in s. 193 
or s. 199 of the Act and is compulsory, 
and iu support of this contention reliance 
has been placad upon the case of Digam- 
bar Keshav Shrotri v. Narayan Vithal 
Ashtecar (3). This last-msationed case, 
which related to a Will and was under 
the Probate and Administration Act, it is 
true, lays down a distinction between 
compulsory citations and discretionary 
citations on reference to s. 16 and s, 
69 of that Act; but I doubt very much 
whether the learned Judges intended ta 


(2) 84 Ind. Oas. 839; 40 0, L. J. 297; A. L R, 1928 
al. 223. 
(3) 9 Ind, Cas, 364; 13 Bom, L. R, 39, < 


e 
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lay it- down that it is only compulsory 
gitations which would come within Ill. (b) 


to's. 50 of the Act as has been contend- 
ed for before us. The judgment: in that 


gase to my mind is not inconsistent with ` 
< the view that they held that both classes 


of citations come within the illustration, 
but that the question: whether the grant 
should be revoked or: not would depend 
upon the circumstances, that is-to say, in 
the case of compulsory citations nothing 
else need be considered, ;while in the case 
of discretionary citations other considera- 
tions have to be taken into account. This 
precise contention -which the ‘respondent 
has now put forward was urged in this 
Court in the case of Rebells v. Rebells (4) 
and was not accepted as well-founded 
(see the judgment of Banerjes, J., in that 
case) and I agree with what was said by 
the.. learned Judge in his judgment in that 
GASO. 2 ty ‘ 
“In my opinion it must be held, in the 
words of Ill. (b): to s. 234 of the Succes- 
sion. Act, that the-grant was made without 
„citing .parties: who ought to have.been 


cited. The. question then arises whether 


if the case comes within the Ill. (b). the 
grant. must . necessarily be revoked or 
annulled. - The appellants: contention is 
that it~ must be... The case of Akhileswart 
Dasi y. Hari Charan ` Mirdha (2) and the 
eases of Dwijendra Nath v.:Golok Nath 
Sarma (5), Rebells v. Rebells (4) and Sho- 
roshibala Debi v. Anandamoyee Debi (6) and 
‘the case of Naba Gopal Goswami v. Sri Gopal 
(7) ipon which it proceeds are all cases 
of Wills, and omission to take steps for the 
proper representation of minors concerned 
therein. There is, in my opinion, a broad 
distinction between cases of Wills and 
cases of intestacy in the matter of cita- 
tions, for in the former cases the proof of 
a Will in a majority of cases, if not in 
all, acts prejudicially to the legitimate 
rights of those who would inherit or be 
entitled to the properties in the absence 
of a Will, and omission: to cite them is 
likely to :affect such rights of theirs in 
their absence, while in the latter cases 
such omission only affects their preferen- 
tial right to administer or prevents 
them from objecting te the personnel of 
the administrator or to like matters and 


(4) 2 0. W. N. 100. 

+ (5) 28 Ind. Cas. 574;19 ©. W.N. 147; 210, L. 4, 287, 
(6) 12 0, W. N. b. 
(7) 33 Ind..Cas. 14; 23 O. L. J. 79, 
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it isnot until there is any mal-adminis- 
tration that they are really affected, 
These considerations lead to different re- 
sults in different cases. In the present 
case in view of the fact that the daughters 
themselves have not yet complained of 
the proceedings having taken place in 
their absence, the omission to cite them 
does not, in my opinion, call for revoca- 
tion of the grant. I wish to guard 
against suggesting in any way that the 
proceedings were not defective: or that the 
District Judge exercised a sound judicial 
discretion in making the grant without 
issuing citations on the daughters. It 
has been repeatedly enjoined by this 
Court that citations should always issue 
to parties who are known to the Court to 
be interested or to.claim any interest in 
the estate of the deceased. This ground, 
however, as a ground of revocation fails 
in the circumstances of the case. 

The appeal accordingly must be and is 
dismissed with costs as against the re- 
spondent No. l, hearing-fee being assess- 
ed at 3 gold mohurs.. ‘The other respond- 
ents who have appeared and supported 
the appellant must bear their own costs. 

Greaves, J.—I agree. 

Z.K Appeal .dis missed, 


OUDH CHIEF COURT. 
Sgconp Civin Apprat No. 79 or 1926, 
January 5, 1927. 
Present:—Sir Louis Stuart, Kr., Chief 
Justice, and Mr. Justice Hasan. . 
Pandit GOKUL PRASAD PATHAK— 
Pusinrispg—APPELLANT 


versus f 
GOITRI PRASAD SINGH AND 0OTHERS— 
DrranpanTs-—RssPonDENTs. 

Mortgage—Redemption—Covenant to appropriate 
profits in lieu of interest on portion of mortgage-money 
and to charge interest on balance—Clog on equity of 
redemption—Interest, liability to pay after date fixed 
for redemption. s A 

Certain property was put in the possêssion of a 
mortgagee and the mortgage-deed stated that the 
profits arising out of the property should be appro- 
priated towards the payment of interest due on 
the mortgage-money. It was further provided -by 
the deed that the mortgagor would pay interest at 
8 certain rate on another sum of money which was 
dus from him to the mortgagee and that on the expiry 
of & certain period the property would be redeemed 
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on payment of both the sums of money together with 
Interest on the last-mentioned sum: 


. + Held, (1) that the total of both the sums of money 


was to be treated as the mortgege-money and that, 
therefore, every part of it constituted a charge on ths 
mortgaged property; [p. 181, col. 2.) 


- (2) that the agreement to pay the second sum of 


money together with interest thereon at the time of 
redemption did not amount to a clog on the equity 
of redemption; [ibid.] 

(3) that interest would continue to run on the 
second sum of money even after the expiry of the 
period fixed for redemption up to the date of pay-= 
ment. [tdid,] 

The general principle is that money borrowed on 
interest will carry interest till the date of re-payment 
of the principal unless the contract makes provision 
to the contrary. [ibid.] 

Second appeal against the judgment and 
decree of the District Judge, Fyzabad, 
dated the 14th November, 1925, upholding 
that of the Subordinate Judge, Sultanpur, 
dated the 17th February, 1925. 

Mr, H. Husain, for Mr. Niamatullah, for 
the Appellant. h 

Messrs. Radha Krishna and M. Wasim, 
for the Respondents. 


- JUDGMENT.—This is the plaintiffs 
appeal from the decree of the District 
Judge of Fyzabad, dated the 14th of No- 
vember, 1925. The  plaintiff-appellant 
brought the suit, out of which this appeal 
has arisen, for redemption ofa mortgage 
dated the 27th of September, 1872. The 
deed of mortgage relating to that trans- 
action was executed on that date by one 
Beni; Bakhsh Singh in favour of one Janga 
Singh in respect of village Damanpur ino 
the District of Sultanpur. The plaintiff is 
the successor-in-interest of the mortgagor, 
Beni Bakhsh Singh, and the defendants 
are the grandsons of the mortgagee, Janga 
Singh. 

Three questions were urged at the hear- 
ing of this appeal by the learned Coun- 
sel for the appellant. They all turn on 
fhe construction of terms of the deed of 
mortgage of the 27th of Septembar, 1872. 
It will, therefore, be convenient to state 
the terms of the mortgage on which the 
decision of the question.urged in appeal 
depends. It appears that the mortgagor 
was indebted to the mortgagee in asum 
of Rs. 2,300. This amount was split into 
two portions of Rs. 1330 and Rs. 970. 
In lieu, of the former amount the village 
of Domanpur*was put into the possession 
of the mortgagee and the profits were to be 
appropriated towards the payment of in- 
terest due on that -sum of money. As 
regards the latter amount of Rs, 970 the 
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covenant was as follows:—970 ki karar kin 
ki ek rupia saekra ke hisab se sud dei .la 
kalam—(As regards the sum of Rs, 970 I 


‘agree to pay iaterest for certain at the 


rate of Re. 1 per cent). The redemption 
is fixed to take place at the end of 12° 
years on payment of both the sums of 
money and finally comes the covenant that 
in case of default the mortgage will 
automatically convert itself into asale. On 
these terms of the mortgage the argu- 
ments in appeal are: — 

(1) That the loan of the sum of Rs. 970 
does not constitute a charge on the mort- 
gaged property; 

i2) that the payment of the same sum 
of money at the end of 12 years asa con- 
dition precedent to redemption amounts 
to a clog on the equity of redemption; 
and 

(3) that the mortgagee is not entitled 
to interest after the expiry of 12 years. 

We are of opinion, that none of the 
three arguments is sustainable. On the 
terms of the mortgage already quoted th» 
entire sum of Rs. 2,800 becomes payable 
at the end of 12 years together with in- 
terest on the sum of Rs. 970 and it is 
in the event of default in payment of the 
whole of that amount that foreclosure is 
to follow. This being so, it follows that 
the entire sum of money was to be treated 
as mortgage money and consequently 
every part of it constitutes a charge on the 
mortgaged property. : 

As regards the second argument, there 
is no substance in it whatsoever and iu- 
deed it was not seriously pressed. The 
sum of Rs. 970 was a portion of the 
consideration for which the mortgage was 
effected and the profits of the mortgaged 
property were not enough to cover interest 
accruing on that sum of money. It was, 
therefore, left to carry interest at the rate 
provided for in the document and we see 
no reason why the enforesment of a cove- 
nant of that nature would constitute any 
clog on the equity of redemption. 

As regards the third argument, it would 
appear from the terms of the mortgage 
that the sum of Rs. 970 was to carry 
interest at the rate of 1 per cent. per 
mensem. We conceive that the general 
principle of construction is that money 
borrowed on interest will carry interest 
till the date of re-payment of the principal 
unless the contract makes provisions to 
the contrary. There is no such provision, 


me 
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in the mortgage under consideration. Ac- 
cording to our interpretation of the deed 
of mortgage we find nothing in it which 


restricts the application of the general - 


principle just now stated to the period 
“fixed for redemption. The leading case 
on the subject is the decision of their 
Lordships of the Privy Council in the 
ease of Mathura Das v. Raja Narindar 


Bahadur (1) and, though as laid down | 


in that decision that every document must 
be interpreted according toitsown terms, 
there is no doubt that the general princi- 
ple is the same to which we have made 
reference just now. This is supported by 
a series of cases decided in the late Court 
of the Judicial Commissioner of Oudh and 
in the High Court at Allahabad: for in- 
-stance we will refer to the case of Najm- 
un-nissa v. Raghunath (2) and Mahadeo Pra- 
sad v. Dhiraj Singh (3). 
. The appeal, therefore, fails and is dis- 
missed with costs. But we direct that in 
preparing the decree in the office of this 
ourt the plaintiff will be allowed six 
months’ time from the date of our decree 
to pay the money required of him for the 
purpose of redemption. 
Z. K. Appeal dismissed. - 
(1) 19 A. 39; 23 I. A. 138; 10. W. N. 52; 26 M. L. 


J. 214: 7 Sar. P. O. J. 88; 9 Ind. Dee. (N. s.) 25 (P. C). 
ae 67 Ind, Cas. 963; 25 O. C. 36; A. I. R. 1922 Oudh 
12 


(3) 77 Ind. Cas, 122; 44 A. 772; 20A.L. J. 752; A. 
L R. 1923 All. 7, 


CALCUTTA HIGH COURT. 
ORIGINAL Cıvıl Sait No. 1494 or 1923. - 
June 29, 1926. 

Present:—Mr. Justice Buckland. 
DULICHAND SAMSUKH— 
PLAINTIFF 
versus 
DUNBAR MILLS CO., AND aNoTHER— 
DEFENDANTS. 

Company—Articles of Association—Share certifi- 
cate, loss of—Issue of new certificate—Indemnity— 
Discretion of Directors—Power of Court. 

One of the Articles of Association of a Company 
provided that if any certificate of shares was worn 
out or was defaced, then, upon the production thereof 
to the Directors, they may order the same to be 
cancelled ang may issue a new certificate in lieu 
thereof sid if any certificate was lost or destroyed, 


DULIOHAND SAMBUK Y, TUNTAR MILLS CO, 


F100 I. O. 1927] 


then upon proof to the satisfaction of the. Directors, 
or in default of proof, on such Indemnity as the 
Directors deem adequate being given, a new certifi- 
eate in lieu thereof should be given to the party 
entitled to such lost or destroyed certificate: 

Held, that an absolute discretion was given to the 
Directors as to the indemnity to be furnished in the- 
case of a lost or destroyed certificate and that the 
Court would not interfere with the exercise of such 
discretion where there was no question of the mala 
fides of the Directors. [p. 184, col. 1.] 

Mr. S. C. Chaudhary (with him Mr, R. C. 
Sen), for the Plaintiff. 

Mr. W. W. K. Page (with him Mr, 
Ormond), for the Defendant-Company. 

Mr. K.P, Khaitan, for the Defendant 


Singhania. 


JUDGMENT.—This suit has arisen 
out of the alleged loss of 25 shares in the 
Dunbar Mills, Ltd. The reliefs prayed 
for cannot be comprehensively stated, and 
I will proceed to narrate the facts. 

The registered holder of tbe shares in 
question which were Nos. 2025 to 2949 
inclusive, was.the defendant Durga Pro- 
sad Singhania, whose name still stands 
on the books of the Company as the re-, 
gistered holder to this day. In the month 
of February 1920 they were sold by him 
to Messrs. Tezpal Makunlal. This transfer 
has not been proved with the exactitude 
with’ which the later transfers have been 
proved, but in the circumstances I do not 
think there can beany doubt that these 
shares were among those soldat or about 
that time by Singhania to Tezpal Makunlal 
according to the evidence of the witness 
Tezpal Jhoon Jhoonwalla, 

Evidence has been called tracing the 
subsequent dealings in these shares. Tezpal 
Makunilal sold them to Jwalaprosad Shroff 
who in his turn sold them to Magniram Bun- 
gar. On the 28th May, 1920, the same shares 
came back into the hands of Jwalaprosad 
Shroff from Naraindas Khendenwalla, and 
on the same day Jwalaprosad Shroff sold 
them to Nemai Chand Boral, The witnesses 
Khasinath Chobey and Jabbermull have 
traced the subsequent dealings with the 
particular shares, and eventually on or ° 
about the 28th May, 1920, they came into 
the handsof the plaintiff. 

: This evidence which has hardly been 
subjected to cross exatnination, „in my 
opinion, clearly establishes that the plaint- 
iff bought the shares in question as al- 
leged inthe first paragraph of the plaint; 
and the question need not,. therefore, be 
further considered, and that disposes of 


' 
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‘the first issue submitted on behalf of the 
defendant, Nor has it been challenged 
that the certificates were accompanied by 
a duly executed transfer deed, and, in my 
_ opinion, that also was the case and I hold 
accordingly. 

The shares having come into the hands 
of the plaintiff according to his evidence, 
he found that the scrip was slightly 
damaged, and he gave orders to his man, 
Hetram, to take them to the sellers to 
have them changed for other certificates. 
Hetram proceeded on his way with the 
scrip, and since then according to the 
plaintiff, nothing more has been heard or 
geen of it. Hetram made a report to him 
but the report which he received from 
Hetram has not been admitted in evidence 
because Hetram is in his native village, and 
has not been called as a witness. 

The plaintiff also says that he gave in- 
structions for advertisements to issue as 
to, the loss alleged, but as to this again 
no evidence of the advertisements has been 
adduced. I am at a loss to understand 
why no attempt has been made to produce 
the evidence of Hetram or the advertise- 
ments, but nevertheless such is the case. 

The plaintiff - thereupon approached 
Messrs. Kettlewell, Bullen & Co., the Manag- 
ing Agents of the defendant Company, 
and what he desired and still desires, ac- 
cording to the plaint, is to have new 
certificates issued to him. A long story 
is stated in the plaint as to how the Manag- 
ing Agents refused to issue to him new 
certificates, but this has not been proved. 

The position taken up by the Company, 
however, is that they would be prepared 
to issue new certificates to the registered 


share-holder in accordance with Art. 16 of. 


the Articles of Association. -That could 
not be tothe plaintiff because he is not 
the registered holder buf it may be that 
the plaintiff would be entitled to have his 
name placed upon the register, in which 
ease it would be for him to satisfy the 
defendant Company, as regards the indem- 
nity required for the purpose of obtaining 
new cerfificates. 

No evidence of any facts has been given 
beyond the point where the shares are 
said to have been lost, but I am prepared 
to hold, on the evidence adduced, that the 
shares having been handed to a man in 
the employment of the plaintiff, and he 
haviog gone away with the shares, and 
the shares never having since been seen 
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or heard of by the plaintiff, as regards the 

plaintiff, the certificates have been lost. 
This disposes of the third issue sub- 

mitted on behalf of the defendant Com- 


‘pany, in the terms in which it is stated 


though having regard to the terms of 
Art. 16 to which I shall further refer I am 
not sure that it arises. 

But in so holding I must not be taken to 
imply that the shares are irretrievably 
lost so that in all human probability there 


‘ig no possibility whatever of any person 


coming forward with them and making 
a claim against the Company. It is neces- 
sary that I should say this as it might be 
contended upon Art. 16 of the Company's 
Articles of Association that my finding 
debarred the Directors from requiring the 
indemnity .which that Article entitles them 
to demand in default of proof of loss to 
their satisfaction, and that by virtue of 
this judgment the plaintiff, once his name 
is registered, is entitled to new certificates 
without giving an inderanity. That would 
not be fair to the Company and my finds 

ing is not intended to go to that length. 

It is not disputed on behalf of the Com- i 
pany that the plaintiff would be entitled 
to have his name placed upon the register 
once he has proved his title, and this 
brings me to the stage when the real 
matters in controversy, which have given 
rise to all the trouble, arise. They are 
embodied in the following issues submit- 
ted on behalf of the defendant Company:— 

1. Was the defendant Company entitled 
to require from the registered holder the 
indemnity required in para. 8 of the written 
statement ? 

4. Is the plaintiff, upon adducing proof 
of loss, entitled to the issus to him of a 
duplicate certificate ? 

The last issue submitted is the usual 
one as to the relief to which the plaintiff 
is entitled. 

So far as the plaintiff claims to have 
new certificates issued to him, heclearly, 
in my opinion, has no locus standi until 
he has had his name registered as the 
holder and, however muchhe might satisfy 
the Company as tothe loss the answer to 
the second of the above issues must be in 
the negative. 

Tne question really is as to the right 
of the registered holder, be it the plaint- 
iff or be it Singhania, for the trouble has 
arisen as to the indemnity. What the re- 
quirements were and what the plaintiff 
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was prapared to dó has not been proved, 
but 1 have been informed that the defend- 
‘ant Company required, among other 
-guarantors,.a European Bank, which the 
-plaintiff could not or did not offer to 
furnish. Be that asit may, there is no 
need to discuss what actually was required 
for the whole question turns upon the 
‘point whether the Court will interfere 
‘with the discretion allowed to the Direc- 
‘tors by Art: 16. This Article is as fol- 
lows:— 

16. If any certificate be worn out or 

‘defaced, then, upon production thereof to 
‘the Directors, they may order the same 
‘to be cancelled and may issue a new cer- 
‘tificate in lieu thereof, and if any certi- 
‘ficate be lost or destroyed, then upon proof 
to the satisfaction of the Directors, or in 
default of proof on such indemnity as the 
‘Directors deem adequate being given, a 
‘new certificate in lieu thereof shall be given 
-to the party entitled to such lost or destroy- 
-ed certificate. 
e The clause, in my opinion, gives an ab- 
solute discretion to the Directors as to 
‘tthe indemnity to be furnished with which 
the Court will not interfere, there baing, 
‘as here, no question of mala fides. Various 
observations have been made to me as 
to the risk which the. Company would 
incur on the one hand, and as to the need 
‘for a substantial guarantee on the other 
hand. In the view which I take I have 
nothing to do with such considerations, It 
is entirely a matter for the Directors who 
are given a discretion and may exact such 
indemnity as they deem adequate. 

In this view there is no need to con- 
‘sider the ground upon which the various 
attempts to claim new certificates fell 
through, and indeed evidence of that would 
not have been relevant. e 

In my judgment the defendant Company 
is entitled to require from the registered 
‘holder such indemnity as the Directors may 
deem adequate, 

In these circumstances it only remains 
to consider to what relief the plaintiff is 
‘entitled. 1 have already expressed my 
‘opinion on the questions of fact, and I 
declare that the plaintiff is the owner of 
ordinary shares Nos. 2025—2049 in the 
Dunbar Mills, Ltd., and solely and bene- 
ficially entitled thereto and to all the a4- 
vantages and benefits thereof, and all 
-dividends, privileges, bonuses, etc., de- 
clared since the day of purchase: i 
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As, regardas dividends it appears” that 


dividends which have- accrued amount to ` 


Rs. 6,800 but by some arrangement or other 
which is not disputed this money was paid 
to Durga Prosad Singhania, 
The plaintiff by his Counsel does not ask 
for any order against-the Company as re- 
gards thesum already paid to Singhania.’ . 
. Talso hold that the plaintiff is entitled 
to have his name registered in the books of 
the Company as the holder of the said 
ordinary shares, and I direct rectification 
of the register of the Company accordingly. 


The plaintiff is not entitled to an order. 


that certificates be issued to him. Once 
his name has been placed on the register 
it will befor him to apply to the Com- 
pany for new certificates which I have no 
doubt will be supplied if he furnishes an 
indemnity which the Directors deem ade- 
quate. 

The question of costs required a certain 
amount of consideration for it. would ap- 
pear as though the plaintiff had obtained 
some measure of success in these proceed- 
ings, but I think upon analysis it is clear 
that he has entirely failed in regard “to his 
real object in bringing the suit. 

If one: takes the first three issues as to 
purehase of the shares, delivery of the 
certificates with the deed of transfer and 
the loss, they are merely preliminary to the 
next point which is the rectification of the 
register. 

The need for that has as far as Tam 
aware been entirely ignored by the plaintiff 
throughout. His one object has been -to 
get the new certificates. Assuming, how- 
ever, that he was the proper person to 


_apply for the new certificates, he has not 


according to the evidence, and there is 
nothing to show that he has made any 
effort to prove to the Directors the loss 
of the shares and to satisfy them. It may 
-be that even so, had a sufficiently sub- 
stantial 
‘Directors would not have been’ too strin- 
gent in this respect. „The new certificates 
and the indemnity, undoubtedly, have been 
the real question at issue throughout. As 
to that the plaintiff has entirely failed in 
this suit. N 

The questions of fact to which I have 
referred and the rectification*of the regis- 
ter have been put in issue as the Company 
could hardly have been expected to admit 
them but atthe same time it cannot be 
Said that they have strenuously contested. 


indemnity been forthcoming the. 


D 
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Jt was, however, necessary for the plaints 
-iff to establish his case in regard to these 
;Imatters before thequestion ofthe indemnity 
and the new certificates could be. reached, 
In the circumstances though he may, 
as I said just now, appear to have obtain- 
.ed some measure of success in these pro- 
ceedings, nevertheless as to-the real objects 
for which the suit was brought, he has en- 
Airely failed. -In my-judgment, he should 
pay the costs of the defendant Company. 

; Before I conclude I wish to refer to the 
brief of correspondence. A brief of cor- 
respondence was tendered in evidence, 
filed and marked, No letters have been 
referred to by either side. Learned Counsel 
for the defendant Company was willing 
that the brief of correspondence should 
be returned, Learned Counsel for the 
plaintiff was anxious that it should remain 
ọn the record. To this course no objec- 


ition was taken on behalf of the defendant. 


As I have directed the plaintiff to pay 
the costs of the defendant, there is no 
need to give any special directions as to 
this brief of correspondence, but had I 
ordered otherwise I should have directed 
that the costs of the brief of correspondence 
be borne by the plaintiff in any event. 


Z. K. Order accordingly. 


—— 


BOMBAY HIGH COURT. 
Scconp Civit APPEAL No. 614 or 1925. 
June 28, 1926. 
Present:—SirAmberson Marten, KT., 
Chief Justice, and Mr. Justice Percival 
PUKHRAJ JESHRAJ MARWADI— 
DEFENDANT—ÅPPELLANT 

versus 


* .JAMSETJI RUSTUM IRANI—PLAINTIFF 
` — RESPONDENT. 


Civil Procedure Code (Act V of 1908), s. 145, O. 
XXII, rr. 4, 9—Death of party—Abatement—Order 
setting aside abatement—Procedure—Decree passed 
eagainst person not represefting estate of deceased, 
whether binding on estate—Surety, whether liable. 

Where an application is made to set aside an 
abatement and to bring on record the legal repre- 
sentatives of a deceased party to the suit, the Court, 
if it grants the application, should not merely make 
an order setting aside the abatement but should also 
maks an express oder directing that the legal repre- 
sentatives of the deceased party should be impleaded 
as parties to the suit. [p. 186, col. 1.) 
` Where a defendant dies and a person who is not 
his legal representative is brought on the record as 
Ayah, a decree chtained against the latter cannot 
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‘hind the estate of the deceased or the persons rightly 


entitled’ to-that estate. Sucha decree cannot, there- 
fore, be enforced against a person. who had stood 
surety for’the satisfaction of any decree that might 
be passed against the original defendant in the suit. 
[p. 187, col. 1.1 > 

It is essential that a person trying to make a surety 
liable should satisfy the conditiona of the surety 
pond. fp. 186, col. 2, p. 187, col. 1. 
“ Where a 'defendant dies and his legal representative 
is brought on the record and a decree is passed 
against him the Court cannot direct that the decretal 
amount should be paid out of the estate of the deceas- 
ed. The proper order in such a case is to pass a 
decree against the -legal representative limiting his 
liability to the extent of the assets which hava come 
to his hands as represerting the estate’ of the de- 
ceased. [p. 186, col. 2.] 


.. Second-appeal from the decision of the 
Assistant Judge at Poona, in Appeal No. 206 
of 1924, reversing the decree passed by the 
Subordinate Judge, Poona, in Civil Suit 
No. 250 of 1923. | 

Mr. P. B. Shimgne, for the Appellant. 

Mr G.N. Thakor (with him Mr. K. V. 
Joshi), for the Respondent. 

JUDGMENT. 

Marten, C. J.—The main .trouble ‘in 
this case has been caused by irregular- 
ities in the procedure adopted in the 
Small Causes Court, Poona. The point 
is whether: the plaintiff can ‘be held 
liable as surety under a bond which he 
entered into in the Small Causes Court. 
‘to pay a certain claim up-to Rs. 1,000, if 
the principal debtor, one Khodadad, did 
mot pay, there having been an ex parte 
decree passed against Khodadad in favour 
of the Marwadi, who is the defendant-ap- 
pellant in the present case. That ex parte 
decree wasset aside on the terms inter 
alia that the surety should give security 
in the way I have mentioned.: 

In 1919 the defendant Khodadad died, 
He left a widow, two minor sons anda 
daughter. who in fact were all in Persia. 
Khodadad was a Parsi. The Marwadi 
allowed over six months to expire and the 
suit to be abated before he made an applica- 
tion to set aside the abatement and to 
bring the heirs on the record. But the 
persons, whom he asked to be brought on 
the record, were not the true heirs but 
one Tirandaj, the brother of the deceased. 
He did not specifically mention the rela- 
tionship in his application to the Court, 
Ex. 26, but the matter came before the 
Judge on October 7, 1920,and, according 
to certain official notes on page 5 of the 
additional paper-book before us, he passed 
the following order i— Oe 


~ 
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"+ “The order of abatement is set aside on 


the terms given in the order in Miscel- 
laneous Application No. 81 of 1920," 

Now,’ the Miscellaneous Application 

“No. 81 of 1920 was the application, Ex. 26, 


“which I have just referred to, and the actual. 


order made was:— 

` “The affidavit of petitioner shows that 
he could not trace the heirs of the deceased 
defendant within six months by “his 
death. The order of abatement is set aside. 
Plaintiff to bear the costs of this applica- 
tion, and one-fourth of his costs in the suit 
are disallowed for failure to apply to join 
the heirs within six months.” 

I take itto be clear then that the terms 
referred to in Ex. 24 are these conditions 
as to costs which are set out. in the ac- 
tual order in Ex. 26. It will be seen, 
therefore, that neither in Ex. 24, nor in 
Ex. 26, is there any other order except 
that of abatement. There is no direction 
as was asked in the application that the 
name of the heir should be brought on 
the record, and that the plaint should be 
amended. It may be, if one looks at the 
ules, that it would be sufficient to set 


. aside the orderof abatement without more. 


Order XXII, r,9, deals only with the setting 
aside of an order of abatement, and does 
not in itself provide for the heirs being 
added. The joinder of heirs comes under 
a different rule, viz. O. XXII, r. 4, which 
provides that “the Court, on an applica- 
tion made in that behalf, shall cause the 
legal representative of the deceased de- 
fendant tobe made a party and shall pro- 
ceed with the suit.” 

Then what happened was that apparently 
a notice was issued to the man Tirandaj 
-named in the application, and it may be 
assumed that it was a notice to show cause 
why an order for setting aside abatement 
should not be made and why he should 
-not be added as a party. That, of course, 
was given before the actual order setting 
aside the abatement was made. But as 
to whether any further notice was given 
to Tirandaj that he had -been added and 
of the hearing of the suit, the record is 
silent. What is stated in Hx. 2 is: “The 
original defendant being dead -his heir 
who is:duly served is absent.” Issues 
were framed and the order was: “ Claim 
decreed with costs against the estate of 
the deceased Khodadad Behram.” Then, 
in Ex. 93, there is a statement that “ the 
suit having been mentioned for final de- 


PURARAS JESHRAJ MAKWADt V, JAMSETII RUSTUM IRANI. 


[100 I. ©. 1927] 


cision in the presence of the plaintiff's 
Pleader and the defendant’s Pleader, it 
is hereby ordered that the plaintiff's 
claim is decreed with all costs from out 
of the estate of the deceased Khodaded 
Behram.” It will, however, appear from 
another part of the record that the origi- 
nal notice served on Tirandaj was lost. I 
refer to Ex, 26. 

Now, stopping there for a moment, we 
think that itis not shown that the Court 
ever made an order, as it should have 
done, under O. XXII, r. 4, making the 
legal representatives of the deceased de- 
fendent a party to the suit. In neither 
of those two documents 1 have above re- 
ferred to, is there any such express order, 
and though we are anxious to remedy 
mistakes, if mistakes have been made, 
still we do not feel we can spell out of the 
documents in the Small Causes Court an 
implied order to that effect. And when 
we get the actual decree that the Court 
passed, that, in the view I personally take, 
was in a wrong form. The Court was not 
administering the estate of the deceased. 
It had no right, in my view, to make an 
order that a certain sum was to be paid 
out of the estate of the deceased. The 
proper order ought to have been against 
a'particular individual limiting his liabil- 
ity to the extent of the essets come to 
his hands as representing the estate. 

So, it appears to us that we really have 
not got here, in the first place, an order 
“ deciding this suit against the deceased 
applicant” within the meaning of the 
surety bond which the surety entered into. 
These are. questions between principal 
and surety, and haveto be decided strict- 
Iy, We all know that little slips like 
giving time to a principal debtor without 
the leave ofthe surety will result in the 
surety being discharged. Even assuming 
the Court below was correct in thinking 
that the surety bond would apply to a 
decree against the applicant or his duly 
constituted representatives, we do not 
think it necessarily applies to a decree’ 
which-is not binding on the applicant's 
estate. However, it has been pointed out 
to us that this point does not seem to 
have been urged in the Court below, and ` 
that, accordingly, it is mot one. which 
should prevail inan Appallate Court. Per- 
sonally I do not take that view in a case 
like the present, becauss I think it is 
essential to see that the person. trying 


-and although we, of course, 
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to make the surety liable satisfies the con- 
ditions of the bond, < : 

But, even assuming a different view 
was taken of the above, and that there 
was a valid decree, and even assuming 


that this man Tirandaj was added as a 


party, and that the decree must be read 
as a judgment against him as represent- 
ing the estate to pay the amount, a further 
serious point arises. Tirandaj was not 
the heir; the widow and children were, 
accept the 
finding that the plaintiff acted bona fide 
in making him a party, and was unaware 
of the existence of the widow and child- 
ren, still a point arises as to whether, 
under these circumstances, a decree ob- 
tained against a person, who is not the 
legal representative of the deceased, can 
be binding on the estate and on the 
persons rightly entitled to that estate. 

- In the circumstances of this particular 
case, we think the lower Appellate Court 
was right in holding that the decree is 
not binding, and that it cannot have the 
consequence of making the surety liable 
to pay what would be due from him 
under the surety bond in other circum- 
stances. In the first place, the’ Code has 
been deliberately amended as regards the 
definition of a legal representative, and 
s. 2 (11) provides that “ a legal repre- 
sentative means a person who ic law re- 
presents the estate of a deceased person, 
and includes any person who intermeddles 
with theestate of the deceased.” Order 
XXII, r. 4, provides that the Court shall 
cause the legal representative of the deceas- 


: ed defendant to be made a party. 


It is very material to observe that that 
wording has been. altered from the old 
Code, which provides in effect that the 
Court was to cause a person who was 
alleged to be the legal representative: to 
be made a party. That alteration in the 
Code explains the dictumin Kadir Mohi- 
deen Marakkayar v. Muthukrishna Ayyar 
(1) which was relied on by the learned 
Trial Judge, and which was cited by the 
appellant in the present case. I refer to 
page 234* where the Court stated :— 

“Tn our opinion a person whom the 
plaintiff, alleges to be the legal representa- 
tive of the deceased defendant and whose 
name the Court enters on the record in 
the place of such defendant sufficiently 

(1) 26 M. 230; 12 M. L. J. 368. a ; 
“*Page of 26 M=[ Ed , 
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Tepresents the estate of the deceased for 
the purposes of the suit and in the ab- 
sence of any fraud or collusion the 
decree passed in such suit will bind such 
estate." s 

That decision on'the then state of the 
Code I can quite follow the Court mak- 
ing. But now the wording of the Code 
has been altered. I think itis going too 
far to say that itis sufficient for an ape 
plicant to allege that a particular person 
is the legal representative to enable a 
decree to be made which should be valid 
against the true heir, although that heir 
is not a party to the suit. 

The actual decision in Kadi: Mohideen 
Marakkayar v. Muthukrishna Ayyar (1) 
can be supported on quite different 
grounds, viz. that there was undoubtedly 
one true legal representative of the de- 
ceased on the record, and it was not neces- 
sary for the validity of the decree that all 
the heirs should be brought on the record. 
A decision of Sir Norman Macleod and Mr. 
Justice Shah in Jehrabt Sadulla Khan 
Mokasi v. Bismillabi Sadruddin Kaji (2) is 
very much to the same effect. But in Mirkha. 
Imamkha v. Bhagirathi Mahadev Abhyan- 
kar (3)a decision of Mr. Justice Heaton 
and Mr. Justice Hayward it was consider- 
ed that the main authorities which allowed 
one individual member of a family to repre- 
sent the whole family, for instance, in 
some cases the manager of a joint Hindu 
family, did not apply to, or at any rate 
should not be extended to, the case of 
Muhammadans. Here we have to deal with 
the case of a Parsi. But whatever may 
be the true view, in that respect, we have 
not got here even one undoubted legal re- 
presentative, and consequently the case is 
clearly distinguishable from those I have 
just stated. 

Then there are two other cases which 
illustrate well the decisions on either side 
of the line. They are both decisions of 
the Privy Council, viz., Maikarjun v. 
Narhari (4) and Khiarajmal v. Daim (5). 
In Malkarjun v. Narhari (4) the Court had 
not only allowed a notice to be served 
on a person as representing the estate, 

(2) 80 Ind. Cas. 758; 26 Bom. L. R. 375; A. L R. 
1924 Bom. 420. 

(3) 51 Ind. Cas. 18; 21 Bom. L. R. 329; 43 B. 412. 

(9 27 I. A. 216;2 Bom, L. R. 927; 25 B. 337; 50. 
W. N. 10; 10 M. L. J. 368; 7 Sar. P. O. J. 739P. C.) 
- (5) 32 I. A. 23; 32 C. 296; 1 C. L. J. 584; 8 Sar. P. 
OG. J. 731: 90. W. N. 201; 2 A. L. J. 71; 7 Bom. L. 
R. 1 (P. Q.) 7 f 
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that he was the right representative, 
decision, in fact, was erroneous. 
uently in the suit certain. property was: 
sold, and later on, the question of the 
‘title. of the. purchaser came under .con- 
sideration. There the Privy Council held. 
that the Oourt had jurisdiction to decide 
whether the person added-was the right 
person or not, and having come toa par- 
ticular conclusion, whether right or wrong, 
which was not in fact appealed, that. 
particular. decision could not be afterwards 
challenged, so as to oust the title of the 
purchaser, because it would be almost 
impracticable for the purchaser to have to 
see whether the orders of the Court after 
argument were correct or not. . 
“On the, other hand, in Khiarajmal v. 
Daim (5) where similarly a. wrong person 
wag added as a legal representative, the 
Board held that 
never exercised a judicial discretion on 
the. point, and that, accordingly, Malkar- 
jun v. Narhari’ (4) was distinguishable, 


and the proceedings were not binding on 


the true heirs. | hay Ee 
- Although the present is a case of a 
money-decree, I think the important point 
of principle underlying it is more easily 
realised, if one considers sales by the 
Court. of immoveable property. There, as 
was laid downin Premraj Motiramv. Javar- 
mal Gomaji (6) it.would be quite wrong 
as a general principle in a suit against 
A to sell the property of B, who is not 
a party to the suit. I appreciate, of 
course, that no ‘sale at any rate at pre- 
sent is involved in this particular suit 
that we have to deal with, but I see no 
difference in principle between the present 
case, and a mortgage or. other suit where 
wrong representatives are brought on the 
record. | ; 

# In this particular I should. like, merely 
by way of illustration of the general prin- 
ciples of law, to refer to two English 
authorities. There is a provision under 
s. 70 of the Conveyancing. Act of 1881, 
which gives protection to purchasers 
under Court sales from any objection on 
the ground of want of jurisdiction, or 
want of concurrence, consent, notice or 
service. But, as was held in Jones v. 
Barnett (7) by the Court of Appeal, 

(6) 18 Ind. Cas. 381; 15 Bom. L. R. 41. 


* (7) (1900) 1 Ch. 370; 69 L. J. Ch. 242; 48 W.R. 
278) 83 In A 37; 16 T, Li R. 178, : 
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That: 
Subse- 


the lower Court had. 
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this seetion was not intended to enable the: 


Court to sell B's property, when it was in-. 
tended only'to sell A’s. Lord Lindley said 
at page 374*:— _ IN : 
“ “In making the order for sale the Court 
was dealing with property which it did 
not decide, but which it assumėd, to be- 
long to Isaac Jones, The order dealt with 
the property as being his It turns out 
that at that time it was not his at all, but, 
that it belonged to Mary Jones.” 
Then atthe end, after referring to the 
argument ons. 70, the Master of the Rolls 
said (page 375*) :— P 

“They (the. Legislature) could not have 
intended to enable the Court to sell the 
property, of -B. when it supposed it was 
selling the property of A, B not being a 
party to the proceedings.” 

Lord Justice Rigby said (page 375*):— 

“In. my opinion s. 70 was not intended 
to entrap the Court into dealing with pro- 
perty with which it had no idea that it. 
was dealing.” - 
. On the other hand, in Hewsen y. Shelley 
(8) the Court of Appeal held that a sale of 
land by an administratrix was valid, not- 
withstanding that after the date of the sale 
the Willof the deceased was discovered, 
and then Probate was granted, and the 
Letters of Administration re-called. But 
there was a deliberate grant of Letters 
of Administration, and, as pointed out by 
the Court, nobody could safely deal with 
an administratrix, if the decision of Mr: 
Justice Astbury in the Court of first in- 
stance upsetting the sale by the adminis- 
tratrix was good law. 

In our own Courts in Baswantappa Shi- 
dapa v, Ranu (9) we have a decision some- 
what to the same effect as in Jones v. 
Barnett (7), viz., where a man brings- a 
suit to enforce a debt owing by the deceas- 
ed, and makes the wrong persons defend- 
ants as representing that estate, any 
decree that he obtains will not be binding 
against the true representatives or heirs in 
the absence, of course, of fraud or anything 
of that sort. I should perhaps have stated 
that, as far as this Court is concerned, 
there is no question of fraud or anything 
of that sort. 

Giving, then, my best attention to the 
arguments that have been addressed to us 
on this point, I think that, on the alterna- 

(8) (1914) 2 Ch. 13; 83 L. J. Ch. 607; 110 Iu. T. 785; 
51 S. J. 397; 30 T. L. R. 402. . 

(9) 9 B. 86; 5 Ind. Dec. (N. s.) 58. 
“Pages of (1900) 2 






[100 I, O. 1927] - 
tive ground relied upon by the lower 
Appellate Court, this decree was not biad- 
ing on,:and cannot be enforced against, 
the surety. I appreciate that, under s. 
145 of the Civil Procedure Code, his liabil- 
ity in ordinary cases would be determined 
in execution proceedings under the decree. 
But there is authority to show that the 
plaintiff, in such a case, may bring a sepa- 
rate suit to enforce his rights against his 
surety. I think it was open to the surety 
here to take proceedings in a separate suit 
to negative his liability under this parti- 
cular decree. 

In saying this, I do not overlook the 
argument that the widow and children are 
out of time in disputing their liability, 
if any, under this decree. But that matter 
has not been gone into in sufficient detail 
to satisfy us whether that is correct even 
from the narrow point of limitation. In 
any event, and however, they may be cir- 
cumstanced as’ regards laches, I .do not 
think that necessarily the surety is barred 
by their conduct. 

Accordingly, in the view I take, the lower 
Appellate Court arrived at the right con- 
clusion, and, therefore, this appeal ought 
to be dismissed. But, as regards costs, 
there is one matter which has been brought 
to ourattention, and thatis what the lower 
Appellate Court states in para. 5 of the 
judgment as to the information on which 
the plaintiff acted. His evidence was that 
he was informed by the surety that the 
deceased had left a brother Tirandaj. The 
surety, on the other hand, deposed that he 
informed the defendant about the existence 
of the widow and children of Khodadad. 
The lower Appellate Court has expressly 
disbelieved that story of the surety, and as 
Tread that judgment it has, in effect, found 
that the surety suppressed his knowledge 
of the existence of the widow and children, 
and told the plaintiff his brother was the 
heir. That being so, I think, at any rate, so 
far as this.-Court is concerned, the surety 
may be left to bear-his own costs of this 
appeal. 

Accordingly, the appeal will be dismissed 
without costs. ' i 

Percival, J.—I would merely add one 
remark, namely, that the Court of first 
instance -has referred to Mr. Mulla’s com- 
ments on O. XXII, r. 4,.at the top of page 
669 of the 7th Edition of his Civil Pro- 
cedure Code, The learned author has there 
quoted the observation contained in the 
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head-note of Kadir Mohideen Marakkayar 
v. Muthakrishna Ayyar (1) to the effect 
that, if thereis nofraud or collusion, a 
person sufficiently represents the estate of 
the deceased for the purpose of a suit, if he 
is brought on the record by the plaintiff. In. 
regard to that observation, two remarks 
may bemade. In the first place, as has 
already been pointed out by the learned 
Chief Justice, that case was a case under ` 
the old Code before 1968, when the provi- 
sions were different from whit they are 
now. But, besides this, even taking the 
case as it stands, the above words go rather 
beyond the decision in the case, because in 
that case one of the legal representatives 
was actually brought on the record. I make 
these remarks merely because the Trial 
Judge in this case appears to have been led 
astray by that observation, which is not 


- quite correct in the present state of the law 


on the subject. 


Z. Ke Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
Serconn C1vIL APPEAL No. 1063 or 1924, 
December 3, 1926. 
Present:—Mr. Justice Pullan. 
Lala JUGAL KISHORE—PLAINTIFF— 
APPELLANT 
Versus 
Mr. T. CAUL, OivIL SURGEON 
_ _7 — DEFENDANT—RESPONDENT. 

Limitation Act (IX of 1908), 8. 19—Acknowledgment 
of liability—Letter reprimanding creditor for sending 
bills without deducting them from amount due to debtor 
—Construction—Denial of liability. ` 

A letter sent by a debtor to his creditor ran as 
follows: “I donot understand why you persist in 
sending me bills when you yourself owe me Rs. 528, 
Please deduct your bill from the money you owe me and 
send the balance of Rs. 181-8 at your earliest... Don’t 
send any more bills:” 

Held, that the letter did not amount to an acknow- 
ledgment of liability within the meaning of 5.19 of 
the Limitation Act coupled with a claim of set-off, but 
was one denying liability. [p. 190, col. L] 

Curlandar v. Abdul Hamid (1) and Badri Das v, 
Manohar Das (2), distinguished. 

Second ‘appeal against the decree of the 
T Judge, Jhansi, dated the lst May, 
1924. 

Mr. Haribans Sahai, for the Appellant. 

Mr. M.N. Raina, for. the Respondent. 

JUDGMENT.—The question raised if 
this second appeal is whethera letter sent 
by the defendant in the suit to the plaints 
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iffon the 6th November, 1920, amounts to 
an acknowledgment to save limitation under 
8.19 of the Limitation Act. It appears 
that the plaintiff supplied the defendant 
with motor accessories from time to time 
and the greater partof the account was 
settled in June, 1920. After thata dispute 
arose between the parties, the defendant 
who is a Doctor refusing to pay the balance 
of the bill until his professional fees were 
settled. This suit was not brought until 
the 6th November, 1923, and unless the 
letter is an acknowledgment the suit will be 
beyond time. The terms of the letter are 
as follows :— 

“I do not understand why you persist in 
sending me bills when you yourself owe me 
Rs. 528. Please deduct your bill from the 
money you owe me and send the balance of 
Rs. 181-8 at your earliest. It will oblige. 
Don't send any more bills please.” 

Now an acknowledgment for the pur- 
poses of s. 19 of the Limitation Act must 
be an acknowledgment of liability and this 
letter expressly denies any liability. It 
may admit that the items ofthe bill are 
correct though it does not say so, but it 
certainly insists that no money is due from 
the defendant. The case is not strictly pa- 
rallelto that cited on behalf of the appel- 
lant reported in Curlendar v, Abdul Hamid 
(1), because in that case the defendant ad- 
mitted that a-certain sum was due and 

. paid thatsum. It is true thatthe ruling 
reported in Badri Das v. Manohar Das (2) 
and relied upon-by the lower Court is not 
strictly in point but I have been shown no 
case in which a complete denial that any 
sum ` is due has been held to bean acknow- 
ledgment of liability. I would, therefore, 
not hold that this is a case of an acknow- 
ledgment of liability coupled with a claim 
to a set-off which is the only ground on 
which the appellant could succeed. 

Further, it is argued that the account 
should be held to be within time because 
of an item of Rs, 3 dated the 19th Decem- 
ber, 1920. This item appears after a long 
interval and after the last payment made on 
the account by the defendant. Itis also 
more thana month after the letter written 
by the defendantin which he has clearly 
answered the plaintiff's claim for settle- 
ment of the account, Ido not consider 
that the plaintiffis entitled to tack ona 

(1) 59 Ind, Oas, 041; 18 A. L. J, 1131; 2 U.P. L. R. 


(ayaa. 43 A, 216, 
~ (2) 20 IndrOas, 10; 114. Tu, J. 601, 


SURESH CHANDRA BANER)t v. sscebtany of STATH FOR INDIA tiôo r. 0, 19274 


small item of this nature which had no 
part in the account which had already 
been accepted by the defendant and includ- 
edin his suit merely for the purpose of 
saving limitation. I find, therefore, that 
the appeal was rightly dismissed, I agree 
with the lower Appellate Court and dismiss: 
the appeal with costs. JI 


ALN. A. Appeal dismissed. 


CALCUTTA HIGH COURT. 

APPEAL FROM ORIGINAL Drogen No. 93 

oF 1924, 
| November y, 1926. 
Present:—Mr. Justice B. B. Ghose and 
Mr. Justice Panton. 
SURESH CHANDRA BANERJI— 
CLAIMANT No, 2—APPELLANT 
versus 
Tas SECRETARY or STATE ror 
INDIA ry COUNCIL AND ANOTHEK 
— OPPOSITE PARTY— RESPONDENTS. 

Land Acquisition Act (I of 1594), s. 28—Market 
value, assessment of—Profits, prospective, loss of, whe- 
ther can be taken into consideration, 

In ascertaining the market value of land which is 
being compulsorily acquired the Court has to ascer- 
tain the market value not according to the present 
disposition of the land but the market value of the 
land as laid out in the most lucrative- and advanta- 
geous manner in which the owner can dispose of it. 
But when once the market value has been assessed. 
by taking every circumstance into consideration the 
person interested cannot in addition ask for damages 
on the ground thathe might have made profits by 
engaging in a certain trade or business on the land 
in question. He is, however, entitled to claim dam- 
ages for loss of earnings, if he carries on some busi- 
ness on the acquired land and by virtue of the acqui+ 
sition he is deprived of his profits by reason of the 
fact that he cannot find any other place where he 
ean carry on the businessin which he was engaged 
on the acquired land. [p. 193, col. 1J 


Appeal against the decree of the Addi- 
tional District Judge at Howrah, in Hooghly, 
dated the llth of January, 1924. 

Dr. Dwarka Nath Mitter, Babus Bejoy 
Kumar Bhattacharjee, Shyama Prosad 
Mukherjee, Senior, and Benoyendra Nath 
Palit, for the Appellant. 

Mr. Langford James, Babus Surendra” 
Nath Guha, M. Nuruddin Ahmed and Ám- ` 
bicapada Chowdhury, for the Respond- 


ents. 
JUDGMENT. 

Ghose, J.—This is an appeal from 
the decision of the Special Land Acqui- 
sition Judge on a reference made at 
the instance of the present appellant and 
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another who was described as claimant 
No. l named Mohini Mohan Banerji against 
an award made by the Collector. The laad. 
acquired was 21 bighas odd and was used 
as a brick-field. It was let out to two 
brothers named Bull from October 1910 for 
10 years, The land was acquired under 
the Land Acquisition Actin 1914 when 5 
years of the lease still remained to run. 
The rent payable by the Bull brothers to 
the two claimants was Rs. i,800 per year. 
The interest ofthe claimants was that of 
dar-mokarraridars. The Collector awarded 
compensation on the basis of the rent 
reserved by the lease and allowed 20 years’ 
purchase-money to the claimants. The 
total amount was Rs. 30,836. In their appli- 
cation for reference to the Judge the two 
claimants wanted compensation to the 
extent of Rs. 1,18,000 odd. The learned 
Judge upheld the Collector's award on 
certain grounds which it is not necessary 
now to deal with, Of the two claimants 
only the claimant No. 2 has appealed 
- before us and he has valued his appeal at 
Rs. 15,000 in his one-half share, that is, he 
alleges that the compensation to be award- 
. ed to the two claimants ought to have been 
Rs. 60,000 odd, 

< It has been contended before us that the 
Special Judge ought to have allowed com- 
pehsation to the claimants with reference 
to one calculation something above 
Rs. 88,000 and according to a different cal- 
culation Rs. 77,000 odd. The contention 
with regard to the valuation according to 
the fitst method is that the rent ought to 
have’ been taken at the rate of Rs. 110 per 
bighé and the Collector ought to have 
awarded 20 year’s purchase value of that 
rent the amount .being something over 
Rs. 46,000. To this it is contended that 
the value of the structures on the land 
should be added. The structures were a 
kiln and å building in which the office of 
the brick-makers was held. Rs. 3,000 is 
claimed for the kilnand Rs. 2,500 for the 
office building. The contention of the 
appellant further is that to this amount 
should be added damages for loss of earn- 
ings of the ciaimants as brick-makers and 
that'is estimated at Rs. 37,000. This gives 
a total of Rs. 88,700 and if this calculation 
had any basis to support it the claimants 
might have claimed a sum of about 
Rs. 58,000 in addition tò what has been, 
awarded by the Oollector; The appellant's 
phare on this calculation would have been 
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nearly Rs. 29,000. But he has abandoned 
about one-half of his legitimate claim on 
that basis according to tke contention of 
his learned Vakil. 

The second method in which compensa-. 
tion is claimed is that the valuation should . 
have been made on the basis of the profits 
made by the business of brick-making, It 
is said that the profits according to the 
evidence would have been Rs. 3 per 
thousand bricks and as 15 lakhs of bricks 
would have been made every year the 
profits would have been Rs. 4,500, From 
this a deduction was made of 25 per cent, 
for risk in the manufacture and go forth, 
The actual profit is claimed at Rs. 3,385. 
To this is added the rent of Rs. 1,800 which 
the proprietor would not have to pay if he 
had himself prepared bri¢tks on his own 
land. This givesa sum of Rs. 5,185 At 
15 years’ purchase on this basis the valua- 
tion is said to be something over Rs. 77,010, 

We have to examine whether the appel- 
lant is-entitled to a higher amount as com- 
pensation than what has been awarded by 
the Collector. The learned Judge below” 
was of opinion that the Collector has 
actually awarded more than what the 
claimants were legitimately entitled to get 
as the market value of the property. Itis 
not necessary for us as the appeal has been 
argued here to examine the evidence from 
that point of view of the learned Judge 
below. The only thing that I think we 
ought to see is whether the appellant before 
us has been able to prove by evidence that 
he is entitled toa higher sum than what 
has been awarded to him. In this case 


_there is no evidence as to the selling value 


of lands in the vicinity for ascertainin g the 
market value. The Collector took as the 
basis of his valuation the rent which wag. 
payable under the 10 years’ lease to the 
Bull brothers. That lease was only for 10 
years as I have already stated. The Col- 
lector apparently took that amount to be 
the rent realizable if a permanent lease 
were granted by the claimants. There is 
no evidence on the record as to what rent 
this land would fetch after the expiry of 
the lease to the Bull brothers. When the 
lease was granted to them there was virgin 
soil on the land and H. O. Bull who has 
been examined as the first witness for the 
claimants has deposed that when the land 
had virgin clay over it, it was more valu. 
able than when working had to be mada 
merely on silt, and when the land wah 


Wi 


e lessees when it was acquired. 
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acquired as Bull says, he-had almost work- 
ed out the virgin clay. From this- evi- 
dence it*is quite clear that the land 
had deteriorated in value by the use that 
“had been made as a’ brick-field by the 
From this 
it is- not very difficult to infer that after 
the expiry of this term of 10 years if 
the claimants proceeded to let out the 
‘land, it -was not likely to fetch a higher 
Fent or -even the rent for which it was let 
fut to the Bulls. After the virgin soil had 
‘been worked> out the process of brick- 
making merely depended on the deposit 
of silt brought by the tidal water of the 
Bally Khal by the side of which this land 
îs situated, This deposit of silt must in 
the nature of things be of an uncertain 
mature depending upon the quantity of 
boil carried in the tidal water at differ- 
ent times, and- under those circumstances 
the letting value of the land would very 
likely be dimidished. The contention on 
the side of the appellant is that the lease, 


„Bx. 5, which is datéd May, 1918, shows that 


an adjoining, piece” of land: was let out 
tô a person named Mohamad Ishaq. Khan 
who Has been examined in the case at 
arate Of <reat of Rs. 110. per bigha. I do 
not think that that evidence can help us 
in coming to the conclusion that at the time 
of the acquisition-of the land in question 
the rent of this land should have been 
taken as Rs, 110 per bigha. It may very 
well be that after the acquisition of this 
land “for the purpose of the Railway the 
letting value of adjoining lands had 
increased for some reason or other. That 
was also a temporary lease for 11 years 
and Ido not think that that lease which 
was taken 4 years after the acquisition 
ean be taken as a guide to enable us to 
hold: that the rental of the land in ques- 
tion can be taken as Rs. 110 per bigha. 

The other piece of evidence on which 
the: appellant relies is a lease dated 
‘July 1902 of a piece: of land at some, dis- 
anes off from the land acquired and close 
to the Railway. The rent reserved under 
this lease was-about Rs. 178 per bigha. 
The land was leased for the purpose of 
zyòrking a Bone Mill. Now if this lease had 
een any indication of the letting value 
‘of the lands in the vicinity there is no 
yeason why the land in question was let 
‘out in 1910°at the rate reserved in the 


‘Jease as already mentioned. In my opinion, 


itherefote, there is no substance in the 
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contention that 'the letting. value of the 
land in question ought to have been taken 
at Rs. 110 per bigha. - 

With regard to the value of the kiin 
which has been: claimed, I do not think 
that the claimants were entitled to value it 
separately. The land was let out at Rs. 1800 
‘a year with the kiln and the annual 
value with the kiln on it was represented 
‘by the rent reserved. I, however, think 
that the claimants were entitled to ask 
for the market value of the office-building 
which was erected by the lessees after the 
lease was granted to them, which the leseors 
Were entitled to take possession of after 
the expiry of the lease. But anfortunately 
for the claimants no evidence which can 
be acted upon has been given as to the 
market value of, the building. The office 
was erected by Bull, but during his ex- 
amination not a single question was asked 
as to what was spent in building the 
office or what its market value was at the 
fime of the acquisition or as tothe nature 
of the building. It was only the claim- 
ant No. 1 when he examined himselfas a 
witness who said that the bungalow Mr. 
Bull erected worked to him to be worth 
Rs. 2,000 when new. Upon this flimsy 
‘evidence the appellant claims Rs. 2,500 
‘as the value of the office-building. The 
claimant himself does not say anything as 
to how he guessed the value to be Rs. 2,000. 
This evidence, in my opinion, cannot at 
all be accepted in awarding any compen- 
sation for the building. -It is contended 
that the building must have some value, 
It is, however, possible that the building 
was a thatched bungalow of no value to 
speak of, The argument, therefore, asking 
for adding the value of thestructures to the 
value of the land must fail. 

“The néxt question put forward on behalf 
‘of the appellant is that of damage by 
reason of the acquisition injuriously affecte 
ing the earnings of the claimants. It is con- 
tended that in addition to the market 
value of the land as ascertained the claims 
ants were entitled to damages for loss of 
any profits they might have made if they 
had engaged in- the business, of brick- 
making after the expiry of the lease in 
favour of the Bulls, In support.of that 
contention the learned Vakil cites the 
case of Ripley'v..Great Northern Railway 
Company (1). It seems to. me that the 


- (1) (1875) 10 Oh, A. 435; 31 L, T, 869; 23 W. R. 685, 
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‘plaintiff will pay his own costs and those of 
Ajudhya and Mahabir in all Courts. 
Z. E. Appeal allowed. 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
ORIGINAL Givin Surt No. 366 or 1926. 
December 3, 1926. 
Present:—Mr. Rupchand Bilaram, A. J. 0, 
Toe PUNJAB NATIONAL BANK, 

Limitap—PrLaintirrs 


í ` e VETESUS ` 
Fru or ADAMJI LOOKMANJI anp Song 
— DEFENDANTS, 

Civil Procedure Code (Act V of 1908), O. XXXIV, 
r. 1—Morltgage, suit on—Person claiming advérsely to 
mortgagor, whether necessary or proper party. 

A person claiming a title paramount to that of the 
mortgagor and ths mortgagee is not a necess ra 
proper party in a suit brought by the mortgagee to en- 
force the mortgage and the question of such paramount 
title cannot be litigated in such a suit. [p. 196, col. 
1 


“Jaggeswar Dutt v. Bhuban Mohan Mitra (1), Gobar- 
dhan v. Munna Lal (2), Sataganda Appanna v. Satapa 
.Dariganda (3), Maung San Myaing v. U Pon Gyaw 
(4), Viswanathan Chettyar v. Ma Aye (5) and Radha 
Kunwar v. Reoti Singh (6), relied upon. 

Mr. Isardas Oodharam, for the Plaintiffs. 

Mr. Fatehchand Assudamal, for the De- 
fendants. 

Mr. Hatim B. Tyebji, for the Applicant, 

ORDER.—This suit has been in- 
stituted for recovery of a sum of 
Rs, 12,873-10-3 against the Firm of Adamji 
Lookmanji & Sons. The amount is said to 
havebeen secured byan equitable mortgage 
of 4 properties belonging to T'ayebally, Yusif- 
ally and Karimbhoy sons of Adamji Look- 
manji and the usual mortgage-decree is 
claimed against them. 

These three persons have been served as 
the ostensible partners ofthe Firm of Adam- 
ji Lookmanji under O. XXX, r. 3, Civil 
Procedure Code. Not only do the proper- 
ties stand in the Record of Rights in the 
names of these three persons and these 

. three persons only but the leases issued 
by the Karachi Municipality in respect 
of 3 out of 4 plots have been issued in 
their names only, The sanad of the 4th 
plot has likewise been endorsed on behalf 
of the Secretary of State in their favour. 

In the written statement filed by them 
they do not state that the mortgaged 
‘properties belonged’ to their father or that 


hə was otherwise interested in them, An ` 
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application has, however,. been made to 


-me purporting to be an application under 


O. I, r. 10, Civil Procedure Code, un- 
supported by any affidavit, on behalf of 
certain female relatives of theirs praying 
that they be joined as parties to the suit, 
The ¢ sound urged is, that the properties 
belonged not to the three defendants served 
as partners but to their father Adamji 
Lookmanji who died in August, 192], and as 
heirs of Adamji the applicants are as much 
co-owners of the properties as the three de- 
fendants and that it is, therefore, neces- 
sary that they should be made parties to 
the suit in order to decide all matters 
in controversy ‘particularly those relating 
to the properties in suit.’ 

As I read the application it means no- 
thing more than an application by certain 
persons who claim a title in a part of the 
mortgaged properties adversely to the mort- 
gagors and, therefore, they are not only 
not necessary parties but persons who, in 
my opinion, should not as such be brought 
on the record in a suit between the mort- 
gagee and the mortgagors, The applic 
are not persons without whom no dec 
can be rendered so as to make them 
cessary parties to the suit, nor are th 
persons whose presence would render the 
decree more effectual so as to make them 
proper parties to the suit. A certain con- 
fusion had at one timé arisen on account 
of the words used in s. 85 of the Transfer 
of Property Act which provided that all 
persons having an interest ‘in the pro- 
perty’ comprised in the mortgage should 
be made parties to a suiton the mortgage, 
This was differently interpreted by differe 
ent High Courts. The question came up 
for decision before the Oaleutta High 
Court in Jaggeswar Dutt v. Bhuban Mohan 
Mitra (1) and it was held that the term 
‘property’ in s. 85 of the Act means not 
the physical object, but the interest there- 
in, which the mortgagor is competent to 
transfer by way of mortgage atthe date 
of the transaction. In delivering the judg- 
ment of their Lordships, the late Siz 
Ashutosh Mookerji then Mr. Justice 
Mookerji, after reviewing the whole case- 
law on the subject observed at Page 433* ag 
follows :— 

“The interpretation, which we put upok 
a. 85, leads necessarily to the conclusion 


that the proper scope of a mortgaze sui 
(1) 33.0. 495; 3 O. L. J. 205, da; 
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is to cut off the équity of redemption and 


to bar the rights of’ the mortgagor and- 


those claiming under him; the-only pro- 
per parties to such a suit are the mort- 
Bagor and the mortgagee and those who 
shave acquired interest under them subse- 
‘quent to: the mortgage. ‘It is not compet- 
‘ent for the mortgagee to make as party 
defendant, one who claims adversely to 
the title of the mortgagor and mortgagee. 
‘He isa stranger to the mortgagee, has no 
connection with mortgage, and as his ad- 
‘verse claim of title cannot in any way 
‘be affected by the mortgage suit, in which 
‘he has no interest, he cannot be made:a 
‘party for the purpose of litigating: such 
claim of title,” 

In 1908 the Legislature set at rest the 
‘doubts raised by the use of the expres- 
sión ‘property’ by substituting in O, XXXIV, 
1.:1 the words ‘having an interest in the 
mortgage-security or in the right of re- 
‘demption.’ ‘And it is now well-settled law 
‘that in a suit brought by the mortgagee 
_to enforce a‘ mortgage, a person claim- 
g a title paramount to the mortgagor 
d the mortgagee is not a necessary or 
oper party, ‘and the question of the 
Paramount title cannot be litigated in such 
‘a! suit: Gobardhan'v. Manna. Lal (2), Sata- 
‘ganda Appanna v. Satappa Dariganda.-(3), 
Maung San Myaing v. U Pon Gyaw (4) and 
Viswanathan Chettyar v. Ma Aye (5). The 
‘cases which permit - the joinder of Hindu 
-@6-parcenérs as ‘defendants to a suiton-a 
mortgage executed. by the de factoor de 
jure- manager ‘of the family have no appli- 
‘cation ‘whatsoever. In these cases the 
mortgagee is attempting to hold the inter- 
est’ of thé co-pareeners liable and their 
presence may, therefore, under certain con- 
‘ditions be proper. In ‘the words used by 
‘their Lordships of the Privy Oouncil in 
‘Radha’ Kunwar v. Reoti Singh (6) the 
joinder of the applicants'as parties to the 
‘suit would not only be irregular but could 
‘only lead to confusion. It would convert 
‘an ordinary mortgage suit based on the 
‘eontract between the plaintiffs and the 


. > (2) 46 Ind. Cas. 559; 40 A. 584; 16 A. Li J. 639. 
; v (BY 57 Ind. Gas. 577; 44 B. 698; 22 Bom. L. R. 815: 
(4) 80 Ind. Cas. 753; 2 R.1086; A.I. R. 1924 Rang. 


0.. f : 
(5) 98 Ind. Cas. 11; 4 R: 214; A. I. R. 1926 Rang. 


(6) 35 Ind. Cas, 939; 43 T. A. 187; 14 A. L. J. 1002; 
‘90 0, W. N. 1279; 20 M.L: T. 211; (1916) 2 M. W. N, 
20021 M.-L. J.-571; 18-Bom, L; R. 850;- 24 C. L.J, 
$03; 38 A. 488; 5 L. W, 456 (P. O). 
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3 defendants into a suit inter alia: for 
partition between the defendants and their 
female relatives requiring the determination 
of certain complicated questions which 
should, as far as possible, be avoided. The 
mortgagees can only sell the right, title 
and interest of their judgment-debtors in 
thé mortgaged properties and any decision 
given’in their favour or any sale: held by 
them in execution of their decree cannot 
, affect the rights, if any, of persons who are 
not made parties to the suit and are, there- 
fore, not before the Court. In any suit 
which the female relatives: may. institute 
for partition of the properties, it would be 
open to the mortgagees: or the auction- 
purchaser as the case may beto contend 
that even if the mortgaged properties be- 
‘longed to-Adamji Lookmanji, by permit- 
ting them to be entered in.the names of 
‘his sons, and by. permitting: his‘ sons to 
deal with them as their own he- was es- 
topped from contending that they were 
his properties and that his heirs were 
likewise estopped from disputing the mort- 
-gage and to plead that the female relatives 
should in any event get their share from 
properties of the deceased Adamji Look- 
manji other than those which are the sub- 
ject-matter of the mortgage. 

The applicants do not claim to be inter- 
ested in the mortgage security or in-the 
right of redemption but in the mortgaged 
-property itself so far as the-case disclosed 
by them in their application goes and, 
therefore, their application, is in:my opinion, 
entirely misconceived. 

The learned Counsel has, however, urged 
that as the suit is not only against the 
-gons of Adamji but also. against the Firm 
of Adamji: Lookmanji- & Sons, as one of 
the partners or rather the proprietor of 
that firm was Adamji and as the transac- 
tions in suit are said to have been entered 
into during. the lifetime of Adamji, the 
applicants are interested in the subject- 
matter of the suit as heirs of Adamji and 
should, therefore, bê. made parties to. the 
suit. 

This is altogether a new ground of which 
the’ plaintiffs. had no. notice and there -is 
no allegation either by the sons of Adamji 
or affidavit by the applicants-in support of 
this new plea. The learned Counsel on be- 
‘ing pressed on this point cleårly stated-that 
‘the applicants do not claim any - interest 

Jin the business carried-on by the Firm of 
Adamji Lookmanji {&--Sons - after the 
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death of Adamji and that so far as the 
property is concerned,’ they only claim it 
as the heirs of Adamji Lookmanji and in no 
other capacity. 

I cannot permit the applicants to take 
the plaintiffs by surprise by urging-a 
point of which they had no notice, and I 
must decline to-go into this new plea.. If 
the plaintiffs wish to hold the estate of 
Adamji liable on the ground that he was 
a partner of the firm and subsequently fail 
to enforce it against the estate of his heirs 
other than the three defendants, it is their 
own concern. 

I dismiss this application with costs. 

PLB. A, Application dismissed, 


CALCUTTA HIGH COURT. 
+: APPEAL FROM APPELLATE DEOREE No. 1633 
=. P1924. ; 
-November .- 24, 1926. 


f Present:—Mr. Justice Duval and Mr. 


Justice Mitter. 


: Raja PRAMATHA NATH MALLIA— 


DEFENDANT No. 1— APPELLANT 


g Versus 

> RADHA KISHORE MUKHERJEE AND 
Ee OTHERS—PLAINTIFFS—RESPONDENTS.- 

. Possession, suit for—Title, proof of-—Presumption. 

< Where in a-suit for possession title is found -with 
the plaintiff and the evidence of possession is equally 
balanced on both sides, possession must be presumed 
to follow the title. ` 


Appeal against the decree of the District 
Judge, Bankura, dated the 22nd of March, 
1924, modifying that of the Munsif, Second. 
Court at that place, dated the 16th of March, 
1923. 

Dr. Radha Binode Pal, Babus Amullya 
Charan Sen and Syamadas Bhattacharjee, 
the Appellant. 

Babus Mritynjoy Chatterjee and Nirmal 
Chandra Chakravarti, for the Respondents, 
JUDGMENT. 

Mitter, J.—This appeal is on behalf 
of the defendant and arises out ofa suit 
commenced by the plaintiffs for declaration 
of title and confirmation of possession in 
15 bighas 8 kattas Y chataks of land. There 
is also an alternative prayer for recovery of 
possession. There was also an allegation 
in the plaint that the plaintiffs had acquir- 
ed title by adverse possession. But the 
defence of the defendant was that the plaint- 
iffs had no title to the property as it did 
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not form part of village Luchibad but it 
formed part-:of «his mouza village-Mukun- 
dapore. - 

The Court of first instance decided 
against the defendant on the question of, 
title and dismissed the plaintiffs’ suit: hold- 
ing that the plaintiffs were not in posses- 
sion of the disputed parcels within 12 years 
before the suit. 

On appeal by the plaintiffs to the lower 
Appellate Court it came to the conclusion 
that 10 bighas 12 kattas 15 chataks of the 
disputed land appertainad to Luchibad 
and the remaining 4 bighas appertained to 
Khiraijuri which belonged neither to the 
plaintifis nor to the defendant. On the 
question of possession the Court held that 
the evidence of possession was equally 
strong on both sides and as plaintiffs had 
made out their title 10 bighas 8 kattas 12 
chataks out of the disputed land. the plaint- 
iffs must be deemed to be in possession of 
the same. It is well-established that where 
title is found with the plaintiff and the 
evidence of possession is equally balan , 
possession must be presumed to follow, that 
is what the. Subordinate Judge really 
means although his finding on this point is 
not quite happily expressed. 

It has been contended before us that a 
presumption on the question of possession 
should be raised in favour of the defendants 
ou account of the entry in the Record of 
Rights as also by reason of an order made 
under the Survey Act of 1875 and the case 
of Bisseswart Koer v. Ram Protab Singh 
(1) has been cited in support of that con- 
tention. The case is obviously distinguish- 
able for in the case of Bisseswart Koer v. 
Ram _-Protab Singh (1) there was no prayer 
in the alternative for recovery of posses- 
sion. 

In these circumstances we think that the 
findings of fact arrived at by the lower 
Court- conclude this second appeal and 
this appeal is dismissed with costs. 

There -is a cross-objection which is not 
pressed. It is also dismissed. 

Duval, J.—I agree. 

Z. Ke Appeal dismissed, 

(1) 4 Ind. Cas. 547; 14 O, W. N. 366. 
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ALLAHABAD HIGH COURT. 
Sgconp CIVIL APPEAL No. 1084 oF 1924. 
December 10, 1926. 
fi Present:—Mr. Justice Ashworth. 
* Syed KARRAR HUSAIN AND ANOTAER 
—PLAINTIFFS— APPELLANTS 


VETSUS 
Babu JAI NARAIN RAI AND oTHERS— 
DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. I,r. 9, O. 
XXXIV, r. 1—Mortgage-suit—Non-joinder of interest- 
ed parties when fatal to suit—Dismissal by trial Court 
for non-joinder—Appellate Court when interferes— 
Impleading of parties in appeal. 

The failure to join a person interested in a mort- 
gage, whether that failure be ina suit by the mort- 
gagor for redemption or in a suit by the mortgagee 
on the foot of the mortgage, will not be fatal to the 
suit if a decree can be passed that will not injuriously 
affect the absent party. But failure to implead a 
real defendant with an interest to oppose the suit is 
fatal to the .suit. . 

Order XXXIV, r. 1 of the Civil Procedure Ccde 
must be read subject to O. I, r. 9. 

Saeed-ud-din Khan v. Hira Lal (1), followed. 

Parshadi Lal v. Laiq Singh (2) and  Shivubai 
kaan oes v. Siddheswar Martand Hegde (3), dis- 

_t — ished, $ 


Acond appeal against the decree of the 
District Judge, Ghazipur, dated the 24th 
of March, 1924. 

Messrs. Ajudhia Nath and Gadadhar 
Prasad) for the Appellants. ` 
Mr. K. Verma, for the Respondents. 


JUDGMENT.—The only question that 
arises in this second appeal is whether the 
trial Court and the lower Appellate Court 
were correct in holding in this suit for 
redemption of a mortgage the failure of 
the plaintifis to implead as defendants 
the transferees of some of the mortgagees 
interested and the grandson of one of the 
original mortgagees is fatal to the suit. 
The lower Courts relied upon a decision 
of a Judge of this Court reported in 
Saeed-ud-din Khan v. Hira Lal (1). It was 
there held thata mortgagor must redeem 
the property in the hands of all the mort- 
gagees or their representatives and that 
his failure to implead all such was fatal to 
the suit. The appellants rely upon another 
decision ofa Single Judge of this Court 
reported in Parshadi Lal v. Laig Singh (2). 
That case, however, is to be distinguished 
from the present one inasmuch asit was 
possibile in that case to passa decree for 
gale of part of the mortgaged property 


(1) 24 Ind. Gas. 25; 12 A.L, J. 619. 
Re Ind. Cas, 943; 21 A, LU, J, 701; A. I R. 1994 
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only in which the‘absent person had no 
interest. The proper view appears to be 
that O. XXXIV,r. 1 of the Civil Proce- 
dure Code is to be read subject to O.I, 
r. 9; that is to say, the failure to join 
a person interested in a mortgage whe- 
ther that failure be in a suit by the mort- 
gagor for redemption or ina suit by the 
mortgagee onthe foot of the mortgage, 
will not be fatal tothe suit ifa decree 
can be passed that will not injuriously 
affect the absent party. It has been urged 
that, at any rate, the lower Court should. 
have given the plaintiffs an opportunity to 
have the absent persons joined as mort- 
gagees. It has not been brought to my 
notice that the plaintiffs ever asked the 
Court to doso and the question whether 
those persons were necessary parties form- 
ed the subject of an issue and arguments. 
In these circumstances, it does not appear 
to me that the decree of the lower Qourts 
should beset aside and the trial Court 
ordered to issue notice now. There is a 
cogent reason.against -so doing. The suit 
as against these persons would be time- 
barred as the plaintiffs had brought their 
suit just before the expiration of 60 years 
from the date of the mortgage. Reliance has 
been placed by. theappellants’ Counsel in the 
case reported in Shivubai Rajaram Shete 
v. Siddheswar Martand Hegde (8). 
case, however, wasa case where a person 
seeking to redeem a mortgage failed to join 
another person interested as co-mortgagor 
in redemption, that is tosay, the person 
absent was merely what is called a pro 
forma defendant. The considerations appli- 
cable to such acase are obviously different to 
acase like this where the absent person is a 
real defendant with an interset to oppose 
the suit. ; 

For the above reasons I see no reason 
for interference with the decree of the lower 
Courts and dismiss the appeal with costs; 

A. N. A. Appeal dismissed., 


Pa 61 Ind. Oas. 590; 45 B. 1009; 23 Bom. L. R. 
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OUDH CHIEF COURT. 
MISCELLANEOUS CIVIL AppEaL No. 45 or 
1926. 

December 23, 1926. F 
Present:—Sir Louis Stuart, Kr., Ohief 
Judge, and Mr. Justice Misra. 
GAYADIN—DEFENDANT—ÅPPELLANT . 

Versus X 


LODHI—PrLATNTIPF— RESPONDENT. 

Oudh Rent Act (XXII of 1886), s. 108 (10)—Juris- 
diction of Civil and Revenue Courts—Suit by tenant 
to recover holding against landlord or person in illegal 
possession—-Tenant not previously in actual possession 
—Suit, whether cognizable by Revenue Court—Person 
other than landlord taking illegal possesston—Pay- 
ment of rent to and acceptance by the landlord, whether 
proof of actual possession. f 


Wherea tenant has never been in possession. of 
his holding but merely tries to recover that holding 
whether from the landlord or from anv other person 
whom healleges to be in illegal possession thereof, the 
guit cannot be considered to be one cognizable by the 
Revenue Court: In order that a snit should be cogniz- 
able by the Revenue Court as falling within the pro~ 
visions of s. INA (10) of the Oudh Rent Act, it must 
he alleged and found that the plaintiff was at ‘some 
time previous to the institution of the suit in actual 
possession of the land whether himself or through his 
sub-tenants and had gubsequentlv been eiected by the 
Jandlord. Tf somebody else besides the landlord has 
illegally taken possession of the holding the remedy 
must be sought in the Civil Court and not in the 
Revenue Court. The mere fact that the plaintiff paid 
the rent and the landlord accented it does not, in any 
way, show that the plaintiff actually had at any 
time obtained possession of the holding which had 
zen let out to him by the landlord. [p. 201, cols. 1 & 


In order to havea anit cognizahle by the Revenue 
Court under a. 108 (10) of the Oudh Rent Act it must 
be one where the tenant must have been previously in 
possession and where his ejectment must have sub- 
sequently taken place owing to an act of the land- 
lord. Unless these two elements are established a suit 
cannot be considered to fulfil the descriptionof a suit 
covered by s. 108, cl (10). Oudh Rent Act, which would 
ba cognizable hv the Revenue Court and Revenue 
Court alona. fp. 201, col. 2.] 

The heading “snits hy an under-proprietor or a ten- 
ant” ins. 108 ofthe Oudh Rent Act refers to suits 
bronght either bv an under-proprietor or a tenant 
against the superior pronrietor or the landlord and 
ifa suit has been brought by a person alleging him- 
self to he a tenantagainat another person who has 
nrevanted him from taking possession of the holding, 
having himself taken possession of the same forcibly 
and illegally, the anitis not one contemplated to be 
enenizable by the Revenue Court wader s. 108 of the 
Ondh Rent Act. [p. 200, cols. 1 & 2.) 

Tha words “recoverv of the onennancy” in s. 108. 
el. (10), of the Oudh Rent Act indicate recovery of 
actual possession of the land as distineuished from 
merely constructive possession and’ the words “ille- 
gally ejected” ¢n the said clause imanly that the tenant 
was previonsly in nossession and had subsequently 
been ejerted. Tp 200, eal. 2.] 

Chandrika Bakhsh Sinah v. Raghunath Kunwar 
tl). Raghubar Daval v. Chandan. (2), Gaua Din Singh 
v. Chauhoria Pande (3), Ashiq Ali v. Ghulam Sarwar 
(4) and Kalap Nath v, Mata Din (5), relied on. 
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Appeal against the order passed by thd 
Subordinate Judge, Unao, dated the lst Sep- 
tember, 1926, reversing that of the Munsif, 
South Unao, dated the 30th April, 1926. 

i Mr. Ali Uddin Ahmad, for the Appel- 
ant. j 

Mr. Mahabir Prasad Srivastava, for the 
Respondent. 

JUDGMENT,—This is an appeal from 
the order of the Subordinate Judge, Unao, 
setting aside the order of the Munsif, South 
Unao. The learned Munsif held that the 
suit was triable by the Revenue Oourt but 
the learned Subordinate Judge has taken 
a contrary view and remanded the case to 
the trial Court for decision on merits. 

The sole point for decision in this case 
is whether the suit is triable by the Civil 
Court or by the Revenue Court. It would 
be proper to state the allegations on which 
the plaintiff came to Court in order to 
determine the question in issue. The 
plaintiff stated in his plaint that one 


Mathura’ Kurmi was originally thetenant _- 


J- 


ofthe plot in dispute holding under Sy 


ant No. 2 the landlord of the vixdge>._ 


Mathura Kurmi is alleged to have died 
some 5 years ago; and after his death the 
said plot is stated to have been entered in 
the name of his widow, Musammat Rukmin, 
who died heirless. It was also stated in 
the plaint that defendant No. 2, the land- 
lord, took possession of the land on her 
death and onthe 19th May, 1923, executed 
a patta of the said land in favour of the 
plaintiff on an annual rent of Rs. 6 giving 
him permission to cultivate it from 1331 
Fasli. It was further alleged in the plaint 
that defendant No. 1 forcibly cultivated 
the said plot of land in spite of a protest 
by defendant No. 2, the zemindar. It was 
also alleged that the landlord had realised 
from the plaintiff Rs. 12 on account of 
rents for 2 years, namely, 1331 and 1332 
Faslis in spite of the fact that he was never 
in possession of the holding in dispute. 
The cause of action was stated in the plaint 
to have accrued on the 19th May, 1923, 
the date of execution of the pitta in favour 
of the plaintiff and in July, 1923, the be- 
ginning of 1331 Fasli when he ought to 
have got possession but could not obtain 
it owing to defendant No, 1 having forci- 
bly cultivated the land. The suit was 
brought on the 26th January, 1926. 

It would thus be clear from the allega- ” 
tions set forth above that the plaintiff 
never obtained possession -of the. land 


` 
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granted: to him:by defendant No. 2, under 
the patta, dated. the 19th May, 1923; that 
it: was not defendant No. ?, the landlord, 
who. prevented.. him from entering. into 


- pogsession..of his holding:but it.was really 


defendant No. 1 who had forcibly cultivated 
the: said-land. without :tha:consent..of the 
landlord; and that the actual possession of 
the holding. was claimed by-the plaintiff 


from-defendant No. 1,.who, as.stated above,- 
was illegally. in :possession: thereof. The. 
- Bult is not, therefore, one for recovery. of. 
. actual. possession of the. holding -by the. 


plaintiff in respect of the land from which 
he had: illegally been. ejected by. the 
landlord but.is one for recovery of posses- 
‘gion of the said holding. from defendant 
No 1 who,.according to the allegations of 


the plaintiff, was merely a trespasser. The- 


question which we. have, therefore, to decide 
is whether such a suit is. cognizable or not 
by the: Civil Court, ° 


_ After hearing the arguments in this case . 
; and after having perused the orders of the 


Qg i, below. we-have no. hesitation ia 
sot vthat the suit as brought was clear- 


sy .@gnizable by the Civil Court and not. 


by the Revenue Court. 


Section 108, cl. (10) is alleged. to bar the ' 


present suit. Itfinds its place. under Oh. 


VIII of the Oudh Rent Act (XXII of 1886), ; 
_ - the heading of which. is “Jurisdiction of the - 


Courts.” 4 
There -are four classesof suits stated-in 


s. 108. 


They are as follows:— 

(a) Suits by a landlord. | 

(b) Suits by an.under-proprietor or a 
tenant. 


(c) Suits. regarding. the division. or. ap- 


praisement of produce. 
(d). Suits by, and against, Lambardars, 
co sharers and Muafidars, ` 


Clause (10) finds its. place under heading 
(b) stated..above. To our. minds -the. said 
heading refers to suits brought. either by 
an under-proprietor or a tenant against 
the superior proprietor or the. landlord. 
The frame. of the entire section justifies 
this: inference. If, therefore, a suit has 
been brought by a person alleging himself 


to be a tenant against another person. who, 
has prevented him.from-taking possession of 


the holding, having himself taken, posses- 
gion of the same forcibly: and illegally, 
the suit, in aur opinion, is- not one con- 


templated to. be.cognizable bythe Reyenus - 
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Court under s..108 -of the Oudt’ Rent Act: 
Section 108, cl. (10) runs.as follows:— 

“Suit for recovery of the occupancy of 
any land which has. been treated by a 
landlord .as :abandoned or.. from: which an 
under-proprietor or -tenant has been illegal- 
ly- ejected by: the.landlord or for possession 
by a person in whose favour an ex-proprie- 
tary tenancy-arises under s.7-A.”” 

We shave purposely underlined the words 
“recovery”, “occupancy” and “illegally 
ejected” which find place in the said clause 
in:.order to bring outclearly the meaning 
of the clause as it stands. In our opinion 
the: words “recovery of the occupancy” 
indicate recovery of actual possession of 
the land as distinguished from. merely 
constructive possession. It also appears to 
ug -to, be: clear that the words “illegally 
ejected” imply that the tenant was pre- 
viously in possession and had subsequently 
been. ejected. In the case of Chandrika 
Bakhsh, Singh v.: Raghunath Kunwar 
(1), Pandit Kanhaiya- Lal, A. J. O. while 
interpreting s. 108, cl. (10) held that 
the word “occupancy” indicated ‘physical 
possession for :there could be no ejectment 
of a.person who had himself not. been in 
possession, and:thatit should be distingu- 
ished from the word ‘‘possession;’ which 
connoted and included both. actual as 
well as constructive possession: The learn- 
ed Judge observed that ‘s. 108, cl, (10) of 
the. Oudh’ Rent: Act. would not apply, if 
the claimant was not in actual, posses- 
sion ofthe -said.Jand but was.merely seek- 
ing to obtain actual, possession: on the 
strength: of his alleged ‘title as against the 
landlord and the person in actual ,possep- 
sion; The. title of a person in actual oceu- 
pation or cultivatory possession of a plot of 
land is capable of being easily determined | 
by, a summary adjudication in the Revenue 
Court, but where that person. is rot in 
actual: occupation, the question of the 
title might: involve an elaborate . in- 
quiry into its origin and devolution. The 
application of s. 108, cl. (10), of the Act is, 
therefore, confined- to casesin which: the 
previous occupancy-of the under-proprietor 
is alleged or acknowledged. The occu- 
pancy must, however, be physical for-there 
can be.no ejectment of a. person,. who has 
himself not been in occupation.” 

In. the caseof Raghubar Dayal v. Chandan 
(2). decided. in 1906.a Bench. of the late 
(1) 18 Ind.' Cas. 284 16-0, O: 105, i 

(2710-0. 0. 23. ae 
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Court of. the Judicial Commissioner of 
‘Oudh, consisting of Mr. Chamier (now Sir 
Edward Chamier), A. J. O., and Mr. Evans, 
A.J. C., took the same view. On page 26* 
Mr. Chamier observed as follows:— ~ 

> “ Nordo I think that it isa ‘suit for 
the recovery of the occupancy of any land 
from which a tenant has been illegally 
ejected.” These words seem .to imply that 
the plaintiff must have been in possession 
and had been ejected by the landlord. 
. The plaintiffs do not-suggest?that they have 
ever been in possession. The plaint shows 
that the question for: decision is whether 
the plaintiffs are entitled to succeed to -a 
right already declared to . exist by compe- 
tent authority. This is -not a „question 
‘which is reserved for the Revenue Courts.” 

On.page 28* Mr. Evans observed:-—— 


“Tt ig not alleged that plaintiffs ever ob- 


.tainediactualipossession. They were, there- 
.fore, never ejected. As pointed out by 
“my learned colleague the wording of s. 108, 
“el. (10) of the Oudh Rent Act implies that 

the particular kind of suit to which this 


' section refers‘is a suit in which there has . 


been an actual .ejectment of the plaintiff. 
In this case. there has been no such eject- 
. ment and what plaintiffs practically ask 
for is possession of this land as against de- 
fendant, whose -predecessor they assert 
“took possession as heir of the deceased Pan- 
-cham.” 
The same view was taken ‘by Mr: Daniels, 
.A: J.C. in the case of Gaya Din Singh v. 
Chauharja Pande (3) and by Mr. ‘Dalal, A.J. 
O; in the case of Ashig Ali v. Ghulam Sarwar 
. (4). In Kalap Nath v. Mata Din (5), Pandit 
Kanhaiya Lal, A.J.C., held that s. 108, el. 
: (10) of the Oudh Rent Act had no applica- 
. tion .where the contest was between rival 


. tenants claiming to -cultivate ‘the same . 


` land.. 
We are, therefore, clearly of opinion 
“that where a tenant has never been in 
. possession of his holding but merely tries 
- to` recover that holding whether from the 
‘landlord or from any other person whom 
he alleges to be in illegal possession thereof, 
the ‘suit cannot be considered to be one 
cognizable by the Revenue Court. In order 
that a suit should be cognizable by -the 
. Revenue Court, it must be alleged and 
(3) 73 Ind. Cas.:238; 1010. L. J.’ 17879 O.°& A.L. 
. R..87; A. L. R. 1924 Oudh 14, 
__ (4) 74 Ind. Cas, 553; 11 O. L. J. 18; 9 O. & ALL. 
HR. 521; A.J R 1924 Oudh 175; L. R. 5A, (0.) 7. 
., (5) 28tInd.-Cas. 859;.18. 0: O. 48. 
wl #Pages of 10:0; 0.—[#d] og 
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found that the.plaintiff was.at some time 
previous to the institution of the suit in 
actual possession of the land whether him- 
self or through his sub-tenants and had 
subsequently been.ejected by the landlord. 
If somebody else besides the landlord has 
illegally taken possession of the holding 
the remedy must be soughtin the Civil 
Courtand not inthe Revenue Court. This 
so far as we know, has been the law con. 
sistently followed in the Provinceof Oudh 
and we have thought it proper to. make it 
clear so as to avoid unnecessary litigation. 

It was contended before us that because 
the rent had been realized by the landlord 
from the plaintiff in respect of 1331 and 
1332. Faslis, it must be deemed. that “the 
plaintiif had been put. into possession of 
the holding. We regret weare unable to 
accept that view. The mere fact that the 
plaintiff paid the rent and the landlord 
accepted it, does not, in any way, show that 
the plaintiff actually had -at any time ob- 
tained possession of the holding which Bad 

` been let out to him by the landlord. 

It was also contendėd .that because 
landlord wasa defendant in the caze the 
suit must be treated as one between a 
tenant and a landlord and thus cognizable 
only by the Revenue Court. This conten- 
tion also, in our opinion, has no substance. 
According to the allegations of the plaintiff 
himself the landlord did not at any time 
dispossess him; rather it was alleged in 
the plaint that defendant No. 1 had forcibly 
cultivated the land in spite of a protest 
from the landlord. The mere fact that the 
landlord was impleaded cannot, in our 
opinion, convert this suit into a suit of the 
class contemplated by the Legislature to be 
one cognizable by the Revenue Court 
under s. 103, cl. (10). In order to have a 
suit so cognizable it must be one where 
the tenant must have been previously in 
possession-and where his ejectment ‘must 
have subsequently taken place owing -to 


-an act of the landlord. Unless these two 


elements are established a -suit cannot be 
considered to fulfil the description ofa suit 
covered by s. 108, cl. 10, which would be 
cognizable by the Revenue Oourt and Re- 
venue Court alone. ; 

:We are, therefore;- of opinion that the 
yiew taken by the learned Subordinate 
„Judge. is correct and the suit must he 
‘tried in the Oivil Court, = ` 


|. -We, therefore, uphold the order of re- 
--mand-end dismiss this appeal; : T'he. costs 
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of this appeal and of the lower Appellat 
Court will abide the result. 
G. H, Appeal dismissed, 


eters 


MADRAS HIGH COURT. 
Sgoonp CIVIL APPRAL No. 822 oF 1923. 
August 3, 1926. 

. Present:—Mr. Justice Ramesam. 
NAGUR PICHAI ROWTHER sy urs 
POWER AGENT SUBRAMANIA PILLAI— 
DEFENDANT No. 4—APPELLANT 
versus 
RAKKAPPA AND OTHERS—PLAINTIFF AND 
Derenoants Nos. 1 To 3— RESPONDENTS. 

- Hindu Law—Joint family—Alienation by co-par- 


cener—Suit to set aside alienation and for partition ` 


—Equities in favour of alienee—Allotment of property 

alienated to alienor’s share—Mortgage with possession 

by manager without necessity—No suit to set aside. 

mortgage by junior member for over 12 years—Mort- 
ge-binding nature of—Suit for partial partition— 

“ection as to maintainability of suit, whether can 
first raised in second appeal. 

ïn a suit by a Hindu co-parcener to set aside an 
“Senation by the other two co-parceners and for parti- 
yr) OÊ the properties alienated, it was found that the 
atienee had spent some money for improvements, 
that he was entitled to {rds of the items purchased by 
him in any event, and as to the remaining jrd he had 
the right to be in possession as othidar and that the 
plaintiff could not recover without paying the othi 
amount and compensation for improvements: 

Held, that in effecting the partition, the items 
alienated should, in equity, be allotted to the share 
of the alienors and the alienee must be allowed to 
retain them if possible. [p. 203, col. 2.] 

An objection to the maintainability of a suit as 
being bad for partial partition cannot be allowed to 
be taken for the first time in second appeal when no 
issue thereupon has been raised in the Oourts below. 
[p. 202, col. 2.] . 

A usufructuary mortgage executed by a manager 
of ajoint family without necessity is binding upon 
a‘ junior member thereof who has not sued to set 
aside it for over 12 years from the date of the mort- 
gage. [p. 203, col. 1.] : : 

Second appeal against the decree of the 
Court of the Second Additional Subordinate 
Judge, Madura, in A. S. No. 5 of 1922 (A S. 
No,.126 of 1921, District Court, Madura), pre- 
ferred against that of the Court of the 
District Munsif, Melur, in O.8. No. 442 of 


1919. 
Mr. B. Sitarama Rao, for the Appellant. 


Mr. K. Rajah Ayyar, for the Respondents. 


JUDGMENT.—In this second appeal 
4th defendant is the appellant. It arises 
ont of a suit’ for partition. Plaintiff's 
father,-1st defendant, and the 3rd defend- 
ant's father were brothers. The 2nd de- 
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fendant is the son of the lst defendant. 
The 4th defendant is an alienee of two of 
theitems in the plaint schedule, he having 
purchased the property under Ex. I, dated 
28th February, 1908, for Rs. 1,900. The 
Munsif dismissed the suit as one for partial 
partition. On appeal the Subordinate ` 
Judge decreed the plaintiff's suit. The 
4th defendant, therefore, appeals, 

The first point argued before me is whe- 
ther the suit is bad for partial partition, 
The Subordinate Judge held that it is not 
open to an alienee to raise such a point. It 
is truethat where a member ofthe family 
sues for partition and recovery of his share 
of an alienated item alone, such a point is 
not open to the alienee. But I doubt ‘if 
there is any general rule that an objection 
on the ground that the suit is one for 
partial partition can never be taken by‘a 
stranger. However this may be, I do not 
think this case is one in which such 
an objection ought to be allowed to be 
taken as a bar to the maintainability of the 
suit. Though the 4th defendant raised the 
point in his written statement he never 
took an issuespecifically raising the point. 
The third issue “What are the joint family 
properties,” is too general to cover a plea 
as to the maintainability of the suit. It 
seems to me, therefore, that this point 
should not be allowed to be raised for the 
purpose of getting plaintiff's suit dismiss- 
ed. It may be thatitmay have to be in- 
quired into for the purpose of the point 
to be next discussed. 

The next question is whetherthe aliena- 
tion in favour of 4th defendant should be 
upheld as binding on the family and whe- 
ther inany event, as a matter of equity, the 
alienated item should not be allotted to 
defendants Nos. 1 to 3so as to uphold the 
alienation in favour of 4th defendant if 
possible. The sale itself was effected by 
lst defendant and 8rd defendant's father 
who alleged in the deed that plaintiff was 
adopted into another family. The con- 
sideration of Rs. 1,900 was made up amon 
others of three items:— 

(1) Rs. 43 3-0 for kist for F'asli 1317 

(2) An othi (Ex. IH) dated 10th October, 
1891, for Rs. 200. 

(3) Another othi (Ex. I-D) dated 28th 
April, 1907, also for Rs. 200. 

It is unnecessary to refer to the other 
items of consideration, for the Subordinate 
Judge has found them to be not binding 
on the family, and I agree with him. As to 
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the threé items mentioned abovethe Subordi- 
nate Judge found the first to be binding on 
the family but not the second and third as 
to which I think they are binding on the 
plaintiff by reason of adverse possession 
because they were effected more than 12 
years prior te the filing of the suit, so that 


it is unnecessary to go into the question: 


. whether the money was actually spent for 
the benefit of the family. Incidentally I may 
observe that in the case of one of them 
Ex. IL it purports to be “for the benefit 
and expense of the family and for contract 
works,” It is attested by the plaintiff who 
must have been 20 or 21 at the time. His 
answers to the questions about Ex. II (d) 
are not very straight though the cross- 
examination might have been pushed 
further. It seems to mo that this is a case 
in which one can infer from the circum- 
stances that the plaintiff was aware of the 
contents of the. document and on this 
ground also one may hold that Ex. II (d) is 
binding on the whole family including the 
plaintiff. But anyhow, on the ground of 
lapse of 12 yearsfrom the dates of Exs. II 
and II (d) I think they are binding on the 
plaintiff. If so, the plaintiff cannot recover 
possession of his third share of the items 
sold. under Ex. III without paying also his 
third share of the othi amounts ; that is, he 
has to pay ird of Rs, 443-3-0. One-third of 
Rs. 250 (improvements allowed by the Sub- 
Judge), t.e, ard of Rs. 693-8-0 or Rs, 231-1-0. 

This leads me to the main question about 
the alienee’s equity, namely, whether these 
items should not be allotted to the share of 
the vendors of 4th defendant, which I think, 
if possible, may be done. He raised the 
question inhis written statement. The 2nd 
part of the 6th issue runs :— 


“Whether he (4th defendant) is entitled. 


to any equity.” i 
Ido not see why this should not ba con- 
atrued as including the point raised. In 
the view taken by the District Munsif on 
the binding nature of the sale-deed if was 
unnecessary for him to discuss this point. 
The Subordinate Judge has not discussed 
this question either, but the defendant 
cannot be blamed for it as’ he-was respond- 
. ent before him. Ido not see any peculiar 
feature in this case or any conduct on the 
part of the 4th defendant specially mala 
fde to disentitle him to such equity. Seeing 
that he has spent some money for improve- 


ments, that he is entitled to rds ofthe items. 81 
purchased by him in any event and that ag 
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to the remaining third he has got the pos- 
session’ as othidar and the plaintiff cannot 
recover it without paying the otht amount 
and some amount for improvements, I think. 
this is a case in which the 4th defendant's , 
right to equity is stronger than in many 
other cases. J, therefore, direct that in 
effecting the partition the purchased items 
should be allotted, if possible, to the shara 
of the lst and 3rd defendants so that 4th 
defendant may continue to be in possession, 
For this purpose if the other items in the 
plaint schedule are enough to constitute 
the plaintiffs third share or more than that 
share, well and good. If they are not, the 
Courts below may take info consideration 
the question how far three of the items 
mentioned in para. 24 of the Munsif's judg- 
ment, namely, the 5 acres in Thattankulam, 
the house at Madura re-conveyed by Rama- 
samy Kone by Ex. F-3 and the house mort- 
gaged to D. W. No.5 under Ex. 5 are joint 
family properties. The plaintiff should be 
given an opportunity of adducing evidepce 
on this matter, that is, that they are La 
family properties. If the Court, find that 
some or all of them are family properties, 
they may be used for the purpose of allot- 
ing to the plaintiff his ird share so as not 
to trench on the alienated items. 

There is a third point argued before me, 
the question of mesne profits. The Sub- 
Judge has given a decree for three years’ 
profit prior to the suit, There is no dispute 
before me as to the rate of ‘mesne profits 
before the suit but the appellant says that 
he is not liable for the profits prior to the 
suit. The suit was brought 11 years and 
7 months after the sale and the plaintiff 
never sent any kind of notice to the 4th 
defendant questioning it. I, therefore, do 
not think he is entitled to profits prior to 
suit [see Ramaswamy Iyer v. Venkatarama 
Iyer (1)]. This question of profits does not 
really arise if the Courts below succeed in 
allotting the alienated items to the share of 
defendants Nos. 1 and 3 and through them 
to the 4th as I expect they will. The case 
willgo back for passiùg a final deeree with 
reference to these observations. 

As between the plaintiffand the 4th de- 
fendant each party will bear his own costs 
throughout. 

y. N. V. 


(1):75 Ind. Gas. 406; 46 M. 815; 45M. L. J. 203; 18 
L. W, 183; (1923) M. W. N. 766; A. T. B. 1924 Mad, 
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== SIND JUDICIAL COMMIS- 
-- SIONER'S COURT. 
FULL BENCH. 
Orvit REVISION APPLIGATION No. 98 or 1924. 
: October 8, 1926. 
‘Present:—Mr. Kincaid, J. C.. > 
Mr. Rupchand Bilaram, A. J. O., 
‘Mr. Tyabji, A. J. O., Mr. Lobo, A-J. O., 

< and Mr. Barlee, A: J.C. í 
2 Firu or GOKALDAS KHATAOO 

ao : —APPLICANTS ' 

wo Versus - 

Tos LACHMANDAS—Opponznt. 
i Civil Procedure Code (Act V of 1908), O. XXI, r. 
50, 0. XXX, rr. 1, 2, 8—-Decree against firm—Partner, 
death of, before institution of suit—Legal representa- 
tives, whether liable in execution. 

Held, by the majority (Rupchand and Lobo, A. J. 
Os., dissenting):—Where a -suit is brought against a 
firm anda decree is obtained in such suit, the legal 

' representatives ofa person who was a partner in the 
firm at the time when the cause-of action accrued but 
who was dead at-the time when the suit was institut- 
ed, are-liable to be proceeded against in execution 
of the decree under O. XXI, r. 50 (2) of the Civil 
Procedure Code. [p. 213, cols. 1 & 2; p. 216, cols. 1 & 2.] 

ase-law reviewed and discussed. | E 


A 


pplication to revise the judgment, dated 
70%'30th June; 1924,. of Mr. Rupchand Bila- 
ram,. Additional . Judicial “Commissioner, 
and reported as 87 Ind. Cas. 992. 


JUDGMENT OF- THE DIVISION: 
a AN BENCH. 


ji Kincaid, J. C.— (December 2, 1925).— 
The facts of this interesting appeal are as 
` follows:— ; 

The Firm of Visumal-Wadhumal was start- 
ed by. Visumal some years ago. He was 
then Manager of a joint.family numbering 
two persons, himself and his brother 
Goumal, six or seven years old. Unfor- 
tunately at the time of the boom Visumal 
entered into forward contracts in bajri 
for.the Mangh 1974 Vaida, They were dis- 
astrous to the firm and in October, 1918 
‘Visumal died leaving a minor son Lach- 
‘mandas. After Visumal’s death the credi- 
tors of the firm filed a number -of suits 
‘against it, which Goumal, the surviving 
brother, defended pleading that the contracts 
had been wagering contracts. His pleas were 
overruled ;and the. creditors were granted 
decrees by Raymond, A. J. ©. 

“ On the 14th November, 1920, Goumal 
and Lachmandas, represented by his mother 
Tejibai separated and such disputes as 
‘drose were referred by, them:to arbitration 
‘On tug 12th January; 1921, the -arbitrators 
passed an award dividing the property. 
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- By this award. the joint family business 
| with its debts was.allotted to Goumal. A 
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quantity of cash, however, was allotted to 

the minor and deposited in certain Banks . 
in the names of three persons as Managers 

for Lachmandas. , Goumal objected to the 

award and it was set aside by Aston, A. 

J. O., but against the learned Judge's 

order a revision application has been filed 

by the minor’s guardian. In the meantime, ' 
however, the judgment-creditors, the: firm 
of .Gokaldas Khatao, learnt of the deposit 
of the minor’s cash and obtained an at- 

tachment order in respect of a sum of 

Rs. 21,118 in the Central Bank of India 
and -another sum of Rs. 26,630 in the Mer- 

cantile Bank of India. These sums had? 
been deposited in the names of Jethanand, 

Pribhdas and Ghanshamdas. Jethanand ap- 
plied. to the Court of the Judicial Com- 

missioner under O. XXI, r. 58, Civil’Pro- 

cedure Code, to raise the attachment. Hé 

contended that the money in the two Banks 

did not belong to the Firm of Visumal-- 
Wadhumal but was the private property 

of the minor Lachmandas. The judgment- 

creditors retaliated by applying: that-they 

should, be given leave under O.: XXI, r. 50; 

Civil Procedure Code, to execute the decree 

against Lachmandas .as. the legal represen- 

tative of Visumal, a. partner of'the firm. 

After exhaustively examining the law on 

the subject, Rupchand, A. J. C., on the 30th 

June; 1924, held that as Lachmandas had nat 

been joined in the suit as Visumal’s legal 

representative, the decree could not be 

executed against Lathmandas’ estate. “He 

raised the order of attachment and dis- 

missed the execution application with costs 

and also dismissed an application under 

O. XXI, r. 50, Civil Procedure Code, but 

made no separate order as to costs. 

Against this order the Firm of Gokaldas 
Khatao, the judgment-creditors, have filed 
the present appeal. : 

Mr. Tahilram argued the case for the- ap- 
pellants. Mr. Kimatrai appeared for the 
respondents. 

The appeal is one in which the learned 
Pleaders have displayed great industry 
and much forensic ability and the question 
involved is one of considerable difficulty. 
The learned Judge of the lower Court 
differed from the case of Jevraj Laloobhai 
Patel v. BhagwandasGordhandas(1) and pre- 


<, (0.68 Ind, Cas. 637;, 24 Bom, L' R, 1037; A. I R. 


1923 Bom, 66.. 
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ferred tofollow the ruling of Romer, L. J. in 
Ellis v. Wadeson (2). The learned Lord 
Justice therein held that where a partner 
died before action brought or between 
service of writ and judgment, judgment 
could only be obtained against the surviv- 
ing partners, and be enforced against them 
and the partnership assets, unles the legal 
personal representatives of the deceased 
partner were added as parties. Where all 
the partners died after service but before 
judgment, judgment could not be entered 
ab. all. Mr. Tahilram was at great pains 
+o show why the lawin England should 
be different from that in India; but for 
my: part, I think, that it. is not always 
profitable, especially in partnership suits, 
ato take: English cases for our guidance. 
The conditions of English business are so 
different from those of. Indian business. 
The amazing ingenuity with which the 
firm property suddenly becomes separate 
property; the skill with which joint mem- 
bers disappear from the co-parcenary 
taking the family property with them; the 

. thousand and one devices by which the 
: Indian judgment-debtor renders the decree 
against him void are unknown in England. 
There a partner's property is always his 
own separate property. There are no joint 
family members, there is no such thing 
as:a ‘joint family business. Ifa partner 
‘dies there is no .difficulty in locating his 
property orin ascertaining who his legal 
representatives are. Such a case as 
the present, for instance, could not 
arise there. In fact, although I am not 
concerned with this aspect of the 
case, it seems likely that the elaborate 
partition, arbitration proceedings and revi- 
sion application that have been transacted 
and made are all intended to safe- 
` guard the property of Visumal and Goumal 
and that their alleged disputes are mock 
disputes. In these circumstances, there- 
fore, it is idle, as it seems to me, to talk of 
` the equities of the case as in favour of 
the minor. We must turn aside from the 
equities of the case and the pronounce- 
‘ments of English Judges and turn to the 
law-as it is in India and as it has been 
intérpreted by high judicial authority. 
Order XXX, r. 4 (1) rung as follows: — 
“Notwithstanding anything contained in 
g, 45 of the Indian Contract Act, 1872, where 


(2) (1899) 1 Q. B. 714 at pp. 718, 719; 68 L. J. Q. B. 
604; 80 L. T. 508; 47 W, R. 420, 
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two or more persons may. sue or be sued 
in the name ‘of a firm under the forego- 
ing provisions and any of such persons 
dies, whether before the institution or 
during the pendency of any suit, it shall, 
not be necessary to join the legal repre- 
sentative of the deceased asa party to the’ 
suit.” 

The learned Pleader for the a 
has interpreted this clause to nee aes 
the suit shall not be bad because the 
legal répresentative of the deceased has 
not been joined but the decree cannot be 
executed against him. I think, however 
that had the Legislature meant so to Te- 
strict the meaning of this clause, it would 
have expressed itself. in less ambiguous 
terms. As I read the section it means that. 
not only will the suit not be bad for non- 
joinder of the legal representative of the 
deceased but that it will be possible to ` 


‘execute the decree against the said legal 


representative, even although he has not 
been joined. 
The learned Judge of the lower 
held that O. KAT, r. 50, cl. (2) was ie 
in its operation to a partner livin: 
the date of the decree. But there is noting 
in the wording of that clause that with 
all deference to the learned Judge, ' bears 
out, as itseems to me, his interpretation 
O. KAL, r. 50, cl. (2) runs as follows: ` 
Where the decree-holder claims to be 
entitled to cause the decree to be executed 
against any person other than such a pers 
son as is referred to in sub-r, (1), cls 
(b)-and (c),.as ‘being a partner in the 
firm, he may apply to the Court which 
passed the decree for leave, and where 
the liability is not disputed, such Court 
may grant such leave, or, where such liability 
is disputed, may order that ‘the liability of 
such person in ae and determined in any 
manner in which any issue in i 
tried and determined. APIS DAY bO 
I am fortified in my interpretation i 
clause by the weighty words of Sir e 
bhai Shah, Acting O.J. in the case of 
Jivraj Laloobhai Patel v., Bhagwand 
Gordhandas (1): ie 
“It ‘seems tome that the wording 
the rule is wide enough to sore A 
ofa deceased Pe and leave could be 
given as against the legal re i 
a deceased partner.” s Prenentatived:ni 
The learnéd Pleader for the 
has brought, to our notice the eae nee 
pratab Brijmohandas v, Guunishankay 


` = oper ree Cea 
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Kashiram ($) where Mulla, J., took a some- 
what contrary view. But the matter was 
not before the learned Judge and the re- 
marks that he let fall were obiter dicta 
_ uttered evidently without a consideration 
of the case of Jivraj Laloobhai Patel v. 
Bhagwandas Gordhandas<(1). ` - 

For these reasons I would allow the ap- 
peal with costs and allow the execution 
application against the money in the Cen- 
rel Bank and the Mercantile Bank of 
ndia. 


' Lobo A, J. C.—(December 2 1925).— 
This is a miscellaneous appeal wrongly 
styled an application in revision. 

As I have the misfortune in this matter 
to- disagree with the learned Judicial Com- 
missioner it has become necessary for me to 
deliver a separate judgment. 

The facts involved in this appeal and 
which itis necessary to refer to are briefly 
as follows :— 

One Visumal.as manager of a ‘joint 
I” ‘a family consisting of himself and 
A )rother Goumal started many, years 
agoa business under the name and style of 
Visumal-Wadhumal. Goumal at the time 
was a minor 6 or 7 years of age, Visumal 
died in October 1¥18 leaving a minor 
son Lachmandas. After the death of 
Visumal, Goumal who had attained major- 
ity managed the business. Visumal in 
the name ofthe Firmof Visumal-Wadhu- 
mal had entered into certain forward 
contracts in Bajri of Mangh 1974 Vaida ; 
these contracts resulted in losses. After 
Visumal’s death suits were filed against 
the Firm of Visumal-Wadhumal for the 
recovery of these losses. Goumal `repre- 
Bented the firm. in this litigation. Seve- 
tal decrees came to be passed against the, 
Firm of Visumal-Wadhumal as a result 
of the litigation, While the litigation 
was still pending, somewhere about the 
énd of 1920, there was a disruption of 
the joint family consisting then of Goumal 
and Lachmandas the minor son of Visu- 
mal. By an award dated 12th January, 
1921, the business of Visumal-Wadhumal 
was allotted to Goumal asa going concern 
while certain immoveable properties fell 
to the share of the minor Lachmandas. 
The realizations from thesale of some of 
the properties awarded to the minor were 
deposited in the Central Bank of India 


(3) 85 Ind. Oas, 464; 25 Bom, I, R TA LR. 
eas Bom, 109 ` 
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Ltd, Karachi and the Mercantile Bank of 
India Ltd., Karachi in the names of. 
Jethanand and two others appointed man- 
agers of the minor's property. The award 
itself has been, and apparently still is, 
the subject-matter of litigation in this 
Court, but with its varying fortunes I am 
not concerned. i 
Several of the judgment-creditors - who 
had obtained decrees against the Firm of 
Visumal-Wadhumal applied in execution 
for and obtained attachmentson the monies 
in the Central and Mercantile -Banks 
above referred to. These attachments 
were promptly followed by applications 
under’O. XXI, r. 58, Civil Procedure Code, 
filed by Jethanand one of the managers 
of the minor Lachmandas’ estate. The: 
Firm of Gokaldas-Khataoo one of: the 
judgment-creditors of-the Firm of Visu- 
mal-Wadhumal also applied under O. XXI, 
r. 50, Civil Procedure Code, for leave- to 
execute his decree against Lachmandas, son 
of Visumal. fe ota 
By an order dated 30th June, 1924, Rup- 
chand, A. J. C., raised the attachments on 
the monies in the Central and Mercantile 
Banks, and also dismissed the application 
under O. XXI, r. 50, Civil Procedure’ Code. 
The lower Court held that Visumal 
having died-before the institution of the 
suit against the Firm of Visumal-Wadhu- 
mal the decree wherein was being sought 
to be ‘executed, leave to execute the dec- 
ree against Lachmandas as the legal re- 
presentative of the: deceased Visumal 
could not be granted and that the applica- 
tion under O. XXI,r. 50, Civil Procedura 
Code, was incompetent. ‘ 
Whether or not the lower Court was 
right in its decision is the point before us : 
in appeal. . ne 
Order XXI, r. 50, Civil Procedure Coda, : 
relates to the execution ofa decree passed - 
against a firm. To ascertain against - 
whom such a decree can legally be execiit= | 
ed it is necessary. to be clear in the first 
place as to the position in law of a firm, 
and secondly, as to the nature of the pro- 
ceedings in the form of a suit instituted by 
or against a firm and the effect of a‘ degree * 
obtained in such proceedings. ` Bee 
“There is no such thing as a firm known 
to the law,” was stated by L. J. James 
in the case of Ex parte, Corbett; In re, Shand 
(4). The subject is briefly but very clear- 
(4) (1880) 14 Ch. D. 122 at p. 126; 49 Ly J. Bk, 74 
42 L. T. 164; 28 W. R. 569. i 
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ly dealt with by.the well-known com- 
mentator on the Oivil Procedure Code. 
Mulla, J. in the case of Rampratab 
Brijmohandas v. Gavrishankar Kashiram 
(3) and I can do no better than quote what 
he there says: “The Law of England as 
well as of British India knows nothing of 
a firm as a body or artificial person dis- 
tinct from the members ¢omposing it. 
In this respect 
Company incorporated under the Companies 
Acts, such a Company being a corporate 
entity separate from its share-holders, 
though the latter can control its action 
by passing resolutions in general meet- 
ings. The word ‘firm’ is a short, col- 
lective name for the individuals who con- 
stitute the partners.” In the case of Seo- 
doyal Khemka v. Joharmull Manmull (5): 


Mr. Justice Page defines a partnership 


firm as not being a person but “ merely 


a collective name ofthe individuals who- 


are members of the partnership.” 
This, therefore, is the position of a firm: 
in law. 
~The procedure relating to suits by or 
against firms is regulated by the provisions 
of O. XXX of the Civil Procedure Code. 
Order XXX has been modelled entirely on O. 
XLVITIA of the Rules of the Supreme Court 
1883. In the course of argument atten- 
tion hag been drawn tor. 4 of O. XXX and 
it has been argued that as no similar pro- 
vision exists under O. XLVIITA of the Rules 
of the Supreme Oourt, 1883, reference to 
English cases relating to proceedings. 
against a firm and the effect of a decree. 
obtained in such proceedings is out of 
place. The argumentis, however, unsound, 
as it ignores the fact that the introduction 
of r.4in 0. XXXof the Civil Procedure 
Code was necessitated by s. 45 of the Indian 
Contract Act which embodies a principle 
of law different to that prevailing in 
England. Whereas in England a surviving 
partner may sue alone, under s. 45 of the 
Indian Contract Act one of joint promi- 
sees cannot sue without joining the repre- 
sentative of a deceased promisee. There: 
was a conflict between the various High 
Courts in India as to whether the English 
Law or s. 45 of the Indian Contract Act 
was applicable in this respect to a trading 
partnership and O, XXX, r.4, Civil Procedure 
Code, was introduced to adopt the view of 
the majority of the High Courts declaring 


T 75-Ind. Oas, 81; 50 ©. 549; A. I, R. 1924 Cal, 
4. y 
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that the legal repiéséntatives óf a deceased 
partner are not necessary parties to a suit 
brought in the name¢gof the firm [vide 
Mool Chand v. Mool Chand (6)]. In my 
opinion, therefore, on the question of the 
nature of the proceedings in the form of 
a suit instituted against a firm, and the 
effect of a decree obtained in such proceed- 
ings, rulings under English Law would be 
a safe guide. 


Now what must be regarded as the lead- 
ing case on this subjectis the decision of 
the Court of Appeal in the case of Ellis v. 
Wadeson (2). The judgment of the Court 
of Appeal was delivered by Romer, L. J., 
who says “Suppose a partner dies before 
action brought, and an actionis brought 
against the firm in the firm’s name, the 
dead man is not a party to the action, 
so far as his private estate is concerned, 
for a dead man cannot be sued, though 
the legal personal representatives of a 
dead man can be sued ina proper case, 
In that case the action would be an acgion 
solely against the surviving partners WA 


d 
Arandi If the legal personal representatives” N 


of a deceased partner are not added exe 
pressly as defendants, and the action is 
brought against the firm in the firm’s 
name, then judgment can only be obtain- 
ed as against the surviving partners and 
be enforced against them and against the 
partnership assets........... inane Now, what 
happens if a partner dies between service 
of writ and the trial of the action and 
judgment ?.In that case equally the dead 
man's estate is not bound. Judgment 
can only be obtained against the surviy- 
ing partners and enforced against them and 
against the partnership assets,” 


Bearing in mind that whether under 0, 
XXX of the Civil Procedure Code or under 
O. XLVIII A of the Rules of the Supreme 
Court, a suit against a firm is essentially 
a suit against the individuals constituting 
that firm, and bearing in mind further 
that a suit cannot be instituted or a decree 
ordinarily obtained against a dead man: 
vide Topanram Nathuram v. Tekchand (7) 
and Anwar-ul-Hag v. Nazar Abbas (8), the 
argument of Romer, L. J. and the conclu- 
sions drawn by him and quoted above 


(6) 71 Ind. Oas. 951; 4 L. 142 at p. 150; A, L 
1923 Lah. 197 p. 150; A. L R 


(7) 15 Ind. Oas. 832; 5 S. L. R. 26) 


8) 88 Ind. Cas, 865; 6 L, 313; A I, : : 
ie In as L 313; A, I, R. 1955 Lahy 
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ate to my mind both logical and irresisti- 
le. 


_In the case I have previously referred to 
in Rampratab Brijmohandas v. Gavrishan- 
kar Kashiram (3) Ellis v. Wadeson (2) has 
been adopted with approval by Mulla, J. 


“He states: “It follows thata suit against 


a firm is essentially à suit against the 


' partners constituting the firm. If a suit 


is‘ brought against-a firm in the firm's 
name anda decree is passed for the plaint- 
iff, itis a decree against all the partners 
constituting the firm assuming that. they 
were all alive at the date of the suit and 
decree.: Ifa partner dies before suit, and 
the suit is against the firm in the firm’s 
name the suit is one solely against the 
surviving partners, and judgment can only 
be obtained as against the surviving 
partners and be enforced against them 
and against the partnership assets. The 
judgment cannot be enforced against the 
private 
unless: his legal representative is added 
expgessly as a defendant, fora dead man 
Ae be sued though his legal represen- 


Koar can be sued in a proper case, If 


ar 


a <e'tner dies between service of the writ 
and the trial of the suit and judgment, 
in that case equally the dead man’s estate 
is not. bound, and judgment can only be 
obtained against the surviving partners 
and enforced against them and against 
the -partnership assets. But if his legal 
representative is brought on the record, 
judgment may be obtained against him 
also as such, and execution enforced 
against his private estate,” 

‘Now in the case before us, the applica- 
tion under O. -XXI, r. 50, Civil Procedure 
Oode, is to execute the decree against the 
estate of the deceased Visumal in the 
hands of his minor son Lachmandas. The 
suit in which this decree was passed was a 
suit against the Firm fof Visumal-Wadhu- 
mal. The decree obtained is also a decree 
against a firm, Visumal having died 
before the institution of the suit, the suit 
was essentially one against the surviving 
partner in the firm. Lachmandas the legal 
representative of Visumal not having been 
impleaded in the suit, the decree is a decree 
against the surviving partner and is en- 
forceable’ against the property of the firm 
and the surviving partner. It is not en- 
forceable against the private property of 
Visumal in the hands of Lachmandas, 
These are the logical conclusions to be 
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drawn from the application to the facts. 
of this case of the principles laid down in 
Ellis v. Wadeson (2) which have been fol- 
lowed in Rampratab Rrijmohandas v.Gavri- 
shankar Kashiram (3) by Mulia, J. 

I should have had no hesitation at all in 
adopting these conclusions were it not for 
the fact that there isa ruling of a Divisional 
Bench of the High Court of Bombay exact- 
ly to the contrary reported in Jivraj 
Laloohbai Patel v. Bhagwandas Gordhandas 
(1). In that case [Jivraj Laloobhai Patel v. 
Bhagvandas Gordhandas (1)] the facts were 
very similar. In a suit against a firm one 
of the partners was dead at the date of its 
institution. The summons was served on 
one of the surviving partners but there 
was a décree against the firm ez parte. The 
judgment-creditor's assignee applied for 
leave under O. XXI, r. 50, Civil Procedure 
Code, to. execute’ the decree against the 
estate of the deceased partner in the hands 
of his executor. The application was allow- 
ed. Shah, Acting O. J., holding that sub-r, 2 
of r. 50 of O. XXI, Civil Procedure Code, 
was “wide enough to cover the case of a 
deceased partner.” The lower Court has 
dissented from this judgment and I cannot 
but feel rightly so. The grounds on which 
Shah, Acting C. J., overruled the argument 
of Mr. Desai that sub-r. 2 of O. XXI, r. 50, 
applied only to the case of a living partner, 
and that the provisions of that sub-rule 
could have no application when the part- 
nèr was dead are, first, the inequity and in- 
justice involved in such an interpretation of 
sub-r. 2, and, secondly, the wording of the 
sub-rule in question. With all respect forthe 
learned Acting Chief Justice the wording of 
sub-r. 2 ofr. 50,if anything, assists the argu- 
ment that the sub clause applies to a livin g 
partner only.’ The application therein cone ' 
templated is an application to cause the 
decree to be executed against any person, 
“as being a partner in the firm.” To my’ 
mind this was not the language that the 
Legislature would have . used if it was con- 
templated that sub-r, 2 should eover the’ 
case of a deceased partner. f 

‘Again with all respect to the Acting Chief“ 
Justice I donot see thatthe construction con- 
fining the application of sub-r, 2 to a living 
partner would, regard being had to the 
provisions of O. XXX, Civil Procedue Code, 
work an injustice on the judgment-creditor, 
A litigant is always expected to be vigilant 
about his interests. Visumal had died in 
1918, the Bajri suits against the Firm of 


ae a: ae ee 
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Visumal-Wadhumal were decided in 1921. 
. The judgment-creditors n.ust undoubtedly 
have been aware of Visumal’s death and 
it was open to them to have joined the legal 

` representative of Visumal so as to enable 
them to obtain a judgment aud a decree 
binding upon the private property of Visu- 
mal. They did not choose to doso, and it 
does not lie in their mouths now to com- 
plain of injustice. Oa the contrary, in my 
humble opinion, it would be unjust in the 
circumstances of this case, and even gener- 
ally to allow a decree obtained against a 
firm to be executed against the estate ofa 
partner who had died before the institution 
of the suit in. which the decree had been 
obtained without joining in the suit ths 
legal representative of the deceased . part- 
ner for the simple reason that, whereas if 
the said legal representative had been 


impleaded in .‘the suit he would ‘have had. 


an opportunity of contesting the suit on its 
„merits, the failure toimplead him and at 
the same time to attempt to execute the 
decree against him would entirely deprive 
“him of his opportunity.to contest the suit 
on its merits, One may well imagine a 
case of a suit filed against a firm in the 
firm's name after the death of the capitalist 
partner of the firm, allowed to go ex parte 
by an impecunious or insolvent gumashta, 
and the decree obtained sought to be exs- 
cuted against the estate of the capitalist 
‘partner whose legal representative was 
entirely ignorant of the institution of the 
suit and suddenly found himself confronted 
with an application under O. XXI, r. 50, 
Civil Procedure Code for leava to execute 
the decree against him. He would be en- 
tirely deprived of every opportunity of 
defending the suit on its merits. The cass 
becomes more aggravated if that legal 
representative happens to be a minor whose 
guardian is a pardanashin lady. The judg- 
ment of the Iléarned Acting Chief Justice 
‘dealing withthe point in question is some- 
what meagre and’contains no reference to 
any authority in support ofhis grounds, and 
in-my opinion the lower Court was justified 
in differing from the view of the learned 
Acting Chief Justice. 

For the above reasons I am of opinion 
that the application under O. KAT, r. 50, 
Civil Procedure Code, for leave to execute 
the decree of Gokaldas Khataoo against 
the estate of Visumal in . the hands of his 
minor son Lachmandas was rightly 
rejected by Rupchand, A.J. I would, 
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therefore, uphold the order of the lower 
Court and dismiss this appeal with costs, 
. ORDER. 

Kincaid, J. C.—(December 3, 1925).— 
Under s. 9-B, Sind Courts Rules, I direct 
this appeal be heard by a Bench of the five 
Judges ofthis Court. The date of the hear- 
ing should bə after my return from tour, 





Mr. Tahilram Maniram, for the Appli- 
cants. 

Mr. Kimatrai Bhojraj, for the Opponent. 

. JUDGMENT OF THE 
FULL BENCH. 

Tyabji, A. J. C.—This is an applica- 
tion in revision arising outof an application 
under O. XXI,r. 5) (2) of the Civil Pro- 
eadure Code for execution of a decree ob- 
tained under O. XXX against a firm. 

Order XXI, r. 50 provides, inter alia, that 
when a decree hag been passed against a, 
firm the Court may, on application being 
made to it, grant leave for its execution 
against any person (other than those ,speci- 
fied in an earlier part of the rule) ae Wing 
a partner in the firm. “Under the2&ule 
where the liability is disputed, the \“/ourt 
cannot grant leave without first tryin and 
determining the question whether thére is 
any liability. But a preliminary objection 
was taken by the opponent to the present 
application, that in this case the Court 
cannot proceed to determine the said ques- 
tion and that leave can in no circumstances 
be granted, because the party against whom 
execution is sought is nota partner in the 
firm, that the application is not for leave 
to execute against any person as being a 
partner in the firm, but against the legal 
representative of an alleged partner who 
was dead at the time of the suit; and it is 
argued that unless the deceased partner was 


‘a defendant and himself a judgment-debtor 


(so that 3:50 of the Civil Procedure Code 
applies) or the legal representative of a 
deceased partner who has beena party to 
the suit (so that s. 52 of the Civil Procedure 
Code applies), the Court has no power in 
execution proceedings to order that his 
liability be tried and determined, with the 
object of giving leave to execute the decree 
against him. 

Order XXX deals with suits both by and 
against firms: In referring toits first three 


- rales [ shall omit reference to irrelevant 


provisions, in particular to provisions where 


firms are plaintiffs, 
The order commences by prdviding that 


>10 


two or moré persons weing liable as pait- 
. ners, and carrying on business in British 
India, [which must mean “who have carried 
on business in partnership for the purpose 
of the liability which is sought to be enforce- 
ed’ In re Wenham; Ex parte Baitams (9)], 
may be sued in the name of the firm (if any) 
ef which such persons were partners at the 
time of the accruing of the cause of action. 
When persons are sued as partners in-the 
' name of their firm, it suffices if their written 
statement is signed and verified by any one 
of such persons. 

Rule 2 deals with firms as plaintiffs. 
Rule.3 provides for service of the summons; 
if served upon any one of the partners or a 
person having control or management of 
the firm’s principal place of business, then 
. the “service shall be deemed to be good 
service upon the firm so served,” and it is 
particularized: ‘‘Whether all or any of the 
partners are within or' without British 
- India”. And then there is a proviso to 

which I shall refer later. The rules speak 
of “peons suing or being sued as partners 
iQ Ji ame of the firm” (rr. 1, 2, 3, 4, 6); as 
well as “the firm suing or being sued” [rr. 
2 (1), 3, 5, 8, 9] and in r. 3 a sentence 
begins with the former expression and ends 
with the latter. 

Finally 1. 4 deals with a case where (1) 
-two or more persons may be sued in the 
name of a firm; and‘(2) any of such persons 
dies whether before the institution or during 
the pendency of the suit. For such a case 
it is provided that notwithstanding anything 
contained in s. 45 of the Indian Contract 
Act, it shallbe necessary to join the legal 
representative of the deceased as a party to 
the suit. 

Shortly stated, a suit on a cause of action 
which has accrued against two or more 


" persons who were at the- time, carrying on. 


business in partnership in British India 
and who became liable as partners, may be 
brought against the said persons in the 

-firm name: the summons in such a 
suit, if served upon any one of the partners, 
or on a manager will be good service upon 
the firm so sued, and though any of such 
persons dies before the institution or during 
the pendency of the suit it shall not be 
necessary to join the legal representative of 
the deceased as a party to the suit. 


The effect of a decree obtained in such a 
suit will in part depend (r. 3, proviso) upon 

(9) (1900) 2 Q. B. 698 at p. 705; 69 L. J. Q. B. 803; 
48 W. R. 626; 68 L. T, 94; 7 Manson 309, 
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tke circumstance whether the firm was dis“ 
solved to the knowledge of the plaintiff . 
before the institution of the suit: if it is so 
dissolved then the summons shall be served 
upon every person in British India whom 
it is sought to make liable. Thus though it 
is stated who shall be liable in the excep- 
tional case last mentioned, it is not stated 
what will happen in other cases, ` 

In the present case, at its present stage, 
reliance cannot be placed on the provisc— 
the stage is not reached when the merits 
of the application can be considered; as the 
preliminary objection set out above was 
taken and allowed. 

It is clear that under O. XXX, the decree, 
if any, will be against the firm. As said by 
Brett, L. J: “The writ (summons) being 
against the firm the judgment must be 
against the firm” Jackson v, Litchfield (10). 
No individuals will be mentioned as judg- 
inent-debtors. Butr.1 provides for ascer- 
taining what individuals are intended to be 
sued under the firm name and who, there- 
fore, will be the judgment-debtors. They are 
“the persons who were at the time of tlie 
accruing of the cause of action partners in ` 
such firm” (r. 1) and it is also provided by 
r.4 that if any such person dies whether 
before the institution or during the pen- 
dency of any suit, “it shall not be necessary 
to join the legal representative of the 
deceased as a party to the suit.” Í 

It follows, therefore, from rr. land 4, I 
em using the words of the rules “that a 
person who at the time of the accruing of 
the cause of action was a partner in the 
firm, may be sued in the firm name 
and if be so sued and he dies before 
the institution or during’ the pendency 
of the suit, it ‘shall not be ` neceg- 
sary to join the legal representative of the 
deceased as a party to the suit:” If all the 
partners were dead still the suit could be 
brought against the firm in the firm name, 
but there would be difficulty in serving the. 
summons and in executing the decree ex- 
cept against the partnership property: The 
statement to which the plaintiff would be 
entitled under O. XXX;r. 1 would not assist 
him on the point as to whether any-of the 
partners had died at the time of the suit. 

The opponent’s contention is, in effect, 
that in spite of the rules the deceased 
partner cannot be sued in the firm name if 
he dies before the institution of the suit. 


(10) (1882) 8 Q. B.D. 474 atp, 478; 51 L.J, Q. B 
327; 46 L.T, 618; 30 W, R, 591. 
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If the words are read literally, it seems to 
me that where a decree is passed against a 
firm, the deceased partner comes within the 
terms of s. 50 of the Code; he is a judg- 
ment-debtor who dies before the decree 
has been fully satisfied; though this is sub- 
ject toany effect that the provisoin O. XXX, 
r. 3, may have on.any partnership that has 
been dissolved to the knowledge of the 
plaintiff. Ido not overlook that s. 50 was 
probably intended primarily to cover cases 
where the judgment-debtor was alive at 
the date of the decree. Still it seems to me 
that reliance may well be placed upon s. 50 
in this connection for the reason that 
O. XXX has created a situation altogether 
different from that in ordinary suits, With 
a fewexceptions which need not now be con- 
sidered, the general rule is that each in- 
dividual sought to be bound by the decree 
must be served with the summons. It is con- 
sequently absurd to contemplate a case in 
regard to the generality of suits where the 
plaintiff does not know who the individuals 
are, against whom the suit is brought. But 
this last situation is perfectly normal in 
regard to the suits brought under O. XXX. 
An unthinkable situation is thus turned 
into a normal situation. 

Ifa living partner without being served 
with thesummons is bound by the decree 
whether he is within British India or with- 
out why should not the legal representa- 
tive of a dead partner be bound in the 
same manner and to the same extent? 
Being made a party without being served 
is at best a formality. It is not denied 
that the legal representative.is bound by 
the decree to the extent mentioned in O. 
XXI, r. 50,sub-r. (l), cl. (a), viz, as re- 
gards the share of the deceased in the 
partnership property—a point to which I 
shall refer again. But it is said that 
though the deceased partner would have 
been amenable to sub-r. (2) of the said 
rulé had he been living, his legal repre- 
sentative cannot be subjected to it unless 
he is made aparty to the suit. 

- The question resolves itself into whether 
the rules intend the firm name. to include 
only the partners living at the date of 
the suit, or them and the legal representa- 
tive of the partner against whom the cause 
of action accrued, but who died prior to 
or pending the suit. That the latter was 
‘intonded to be included seems to me to be 
indicated by the combined effect of rr. 1 
and4, As rule 1 already includes all the 
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partners atthe time of the accrual of the 
cause of action there is strictly no room 
for the legal representative to be added in 
addition to him that is sought to be re- 
presented by the ‘legal ' representative.’ 
The seat that Macbeth would occupy has 
already been filled by the ghost of Banquo. 

Would the legal representatives have to 
be served individually? And ifso, would 
not the object of r. 3 and the whole scheme 
of O. XXX, that a single person need alone 
be served be defeated? 

The argument that the word ‘partner’ in 
O. XXI, r. 50 (2) cannot be taken toinclude 
“the legal representative of a partner” is 
attractive, but it proves too much. If the 
argument were sound what would the result 
be where a partner who was living at the 
time of the deeree, and who could not be 
brought under O. XXI, r. 50 (1), als. (b) 
and (c) had died prior to execution? His 
legal representative could not (accordi 
to the argument) come under r. 50 4 
therefore, either the decree could no 
executed against the legal representa 
at all, or ifs, 50 were taken to govarn 
the case, then the legal representative 
would be deprived of, the benefit of r. |50 
(2), to which the partner timere Suld 
have been- entitled. Such anoreuuues are 
avoided by reading the rule as follows:— 
“Ag being, or representing, a partner in 
the firm”: and this is surely not putting 
any strain on the words of therule. It is 
rather reading them in their natural sense 
when the whole context is borne in mind. 
On the other hand the canons of construc- 
tion are, it seems to me, disregarded when 
the words of O. XXX, r.1 “the persons 
who were at the time of the accruing of 
the cause of action partners insuch firm” 
are read asmeaning only such of the said 
persons as are living at the time of the 
suit, or rather at the time of the decree— 
for a partner dying during the pendency 
of the suit, is placed in no different posi- 
tion from one dying prior to its institu- 
tion. 

But I must not allow these considera- 
tions to draw me away from a more care- 
ful examination of r.4. That rule express- 
ly refers to one of the persons sued in 
the firm name dying before the institution 
of the suit and to there being no neces- 
sity for joining his legal representative 
as a party to the suit, It would prima 
facie seem, therefore, that this rule must 
govern the question before us, ` 







a 


z question, 
. situation created bythe Indian Contract 


_ Indian Contract 
_ which can only affect the firm as plaintiff. 
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. On behalf of the opponent it is urged 
that r. 4 does not throw any light on the 
as it merely counteracts the 


Act, s. 45, under .which the suit would be 


“defective without the presence of the legal 


representative. 

Rule 4 deals with firms as plaintiffs as 
well as defendants. Section 45 of the 
Act refers to matters 


That section lays down that the right to 


claim performance ofa promise made to 


two or more persons, jointly, rests with 
the representative of the deceased promises 
jointly with the surviving promisees. It 
is, therefore,’ arguable that r.4 was neces- 
sary to prevent the suit by a firm as plaint- 
iff being defective, unless the legal repre- 
sentative was joined; though it does not 
follow that the rule was to mean no more: 

ut r. 4 deals with suits against firms, 
(Wo are joint promisors). In regard to 


t an argument similar to that last con- 

sled cannot hold. For, under s. 43 of. 
` thP Indian Contract Act the representative 
` of a deceased joint promisor need not be 


made å defendant in the suit. Order XXX, 
Ta x2), cl. (b) in so far as it is applicable 
PFF Argal representative ofa partner in 
| Şant firm, seems to refer to the 


l a ntribution mentioned in the 
$ of s. 43 of the. Contract 
One v. 


` assets; 


argument was urged on be- 
' half of the opponent that the effect of r.4 
is to bind the share of the deceased part- 
ner inthe partnership assets though the 
legal representative may not be joined as 
a defendant. But this argument overlooks 
s. 263 of the Indian Contract Act. ‘The 
share of the deceased partner can only be 
determined in the surplus after the debts of 
the firm are paid [ss, 249, 253 (2), 262, 265]. 


The surviving partners have the right to ` 


pay the firm’s debts out of the partnership 
and a decree-holder can compel 
them toexercise that right. Thus the part- 
nership assets would be bound by decrees 
against ‘the surviving partners without 


. calling r. 4 inaid. It follows, therefore, 


that r.4 cannot be interpreted as the oppo- 
nent would have it. | 

Much reliance was placed on a ruling 
of the Court of Appeal in England, Etlis 
v. Wadeson (2), where the actual decision 
was that one of the two surviving partners, 
when. the a was against. thé firm, was not 
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entitled to put in a personal defence, but only 
a statement of defence for and in the name 


of the firm. The actual decision, therefore, 
so far as it goes, shows that the firm (as de- 


fined in r. 1) is bound or not bound as a : 


whole. ln the course of the judgment, 
however, other questions .are dealt with 
expressly for future guidance. 

The judgment lays down that each part- 


ner in the defendant firm appears and © 


puts ina defence on behalf of the firm as 
a whole “he has to defend for the firm 
and in the firm name” (page 720*). If the 
‘defences taken by the various partners 
are different, even if inconsistent, the 
plaintiff must “beat all the defences—that 
is to say, he must show and satisfy the 
Judge that not one of the defences prevents 
a judgment being entered against the 
partnership” (page 717*); so, on the other 


hand, .if only one partner appears his de- - 


fence binds the firm; even if the defence 
is improper. 


The judgment then goes on to deal with ` 


the case of a partner dying before action 
is brought. Here the result is said to be 
that a dead man cannot be a party to the 
suit. Therefore, Romer, L. J. says that, 
the action would be an action solely against 
the surviving partners. In Englind under 
the Common} Law, the survivors only could 
be sued, since the passing of the Judica- 
ture Act, in the case of a partnership 
liability, the surviving partners and the 
legal representatives.of the deceased part- 
ner may be joined; “but the latter would 
have expressly to be added as defendants;” 
Elis v. Wadeson (2). 

It ‘will thus be seen that the rule laid 
down: in Ellis v. Wadeson (2) is on the 


basis that being. permitted to join the sur- , 


viving partners: and the legal representa- 
tives of the deceased partner is itself an 
innovation, and tbat it is an innovation of 
such a character thatit is not possible to 
indulge in itia a suit against the firmin 
the firm name. The 


says “the creditcr might now join in one 
action the ‘surviving partner’ and the legal 
personal representatives of the’ deceased 
partner.” In the next sentence he speaks by 
way of contrast of the action being brou ght 
against“the firm in the fm name.’ 

In England (subject to the Judicature 
Act) the substantive law is that the lia- 


bility of the partners devolves only on the. 


“Pages of (1809) 1 Q. BAE 


language used by © 
Lord Justice Romer is significant. He. 
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surviving partners. : The suit based on that 
liability is, therefore, taken prima facie to 


be against the survivors on whom the lia- . 


bility’ rests. In India the joint liability 
devolves not only on the survivors but on 
them and the representatives of the de- 
ceased partners jointly; (Section 42 of ths 
Indian Contract Act). The decision in 
Ellis v. Wadeson (2), therefore, read in the 
light of the substantive law, shows to what 
extent rules of procedure are made to sub- 
serve the substantive law. It would be 
violating the real principles underlying 
Ellis v. Wadeson (2) for usin India (our 
substantive law being as it is) to adopt 
bodily the result arrived at in Ellis’s deci- 
sion: for that would make the adjective 
law not the servant of the substantive law 
but a tyrannical master. 

This result seems to me to be guarded 
‘against by the enactment of O. XXX, r. 4 
by the Indian Legislature. That rule is 
an addition to those taken from the Rules 


of the Supreme Court prevailing in Eng- ` 


land. Under our rules, it seems ‘to me 
when a firmis sued in the firm name, the 
decree must be against the firm, that ex- 
pression being in effect explained in O. 
XXX, r. 1, as referring to persons, who 
‘were at the time of the accruing of the 
‘cause of action partners in the firm not- 
withstanding that any of such persons dies 
before the institution or during the pen- 
dency of the suit and his legal representa- 
tive has not been made a party to the suit. 
The result at which I have arrived is, 
that which the Bombay High Oourt adopted 
-in Jivraj Laloobhat Patel v. Bhagwan- 
‘das Gordhandas (1) and, what seems to 
me of no slight importance, the result 
„İs in conformity with the substantive 
law. For, it is clear that the estate 
‘of a deceased partner is liable for his 
partnership debts. But if this liability is 
disputed O. XXI, r. 50 gives the legal re- 
presentative an opportunity of having that 
‘question tried and determined. At the 
earlier stage of the suit, when the Court 
is considering whether the partnership as 
a partnership is liable, it is as unneces- 
sary to bring the legal representative be- 
fore the ‘Court, as it would have been to 
bring the deceased partner himself had 
he been living. At the earlier stage, any 
single partner “may be served on behalf of 
all the partners; the legal representative 
is represented by the partner actually serv- 
ed, as much as the deceased partner would 


ae d 


GOKALDAS KHATAOO v. LACHMANDAS. 


gos 


-l9 


have been, had he been alive. But, at the 
latter stage of the suit, contemplated by 
O. XXI, r. 50, when each partner has to 
be specifically served and severally brought 
before ths Court, the legal rapresen‘atine 
has to be so served, as mach as the de; 
ceased .partner would have had to be. At 
the earlier stage the presence of the legal 
representative would ordinarily only en- 
cumber the proceedings for the question 
before the Oourt is whether the tirm is 
liable. At the later stage his presence is 
as necessary as the specific presence of the 
deceased would have been necessary, since - 
the question refers to the specific liability 
of each individual member of the firme 
There is no question of suing a dead m7” 
but only of determining the extent ofA 
bility against a number of persons jo¥* sê 
and the question isat what stage tha 
dividual joint promissors (or 
representative of a deceased joint pr 
sor) should be brought before the Co 

For these reasons in my opinio 
decision of the learned Additional Jud 
Commissioner. who first dealt with the a 
plication was erroneous and it should be 
referred back in order that the liability 
of theopponent may be tried and deter- 
mined in accordance with O. XXI, r. 50. 
The costs of this application both ‘before 
the Divisional Bench and this Bench must 
be borne by the opponent. 

Barlee, A. J. C.—Thisapplication has 
been made against the decision of Rup- 
chand, A. J. C., in Execution Application 
No. 172 of 1923, which was an application 
made under O. XXI,r. 50 (2), Civil Pro- 
cedure Oode, by the judgment-creditor 
in Suit No. 492 of 1921 against the I°irm 
of Visumal-Wadhumal, for leave to 
execute his decree against the heirs of 
Visumal-Wadhumal who, it was said, had 
been a partner anda member of the joint 
family Firm of Visumal-Wadhumal. The 
heir was Lachiram son of Visumal. The 
application was dismissed, and an appeal 
was made, which was heard bya Bench of 
Court. consisting of Kincaid, J. C. and 
Lobo, A. J.G. The learned Judges differ- 
ed and the appeal has been referred to this 
Fall Bench. 

The facts which are not in dispute are 
these, Visumal and his brother Goumal 
were joint and undivided, and traded in the 
name Visumal-Wadhumal. Visumal was 











the manager, and as such entered into for- 
ward contracts for grain. 


They resulted in 


ie! 


losses; and suits were filed against the firm. 
But, before they were filed, he was dead 
and they were defended by Goumal. He 
was unsuccessful, a number of decrees were 
made against the firm. ltis admitted, also, 
that after the institution of the suits there 
was a dispute between Goumal and Tejibai 
widow of Visumal and that the question of 
a partition between the former and Visu- 
mal’s minor son was referred to arbitration. 
The arbitrators made an award, and some 
money, the proceeds of the sale of all the 
immoveable' property of the family, was 
d a psited in the two Banks above mention- 
ad! on behalf of the minor. 


The only other question of fact which is 
or may turn out to be important is whether, 
kne date of the institution of Suit No. 492 
is now under consideration), the plaint- 
ew that Visumal was dead, and whe- 
is death dissolved the family partner- 
Its importance lies in the fact that, 
had knowledge of the dissolution. of 
artnership, he ought, on filing his 
aint, to have served summonses on all 
persons whom he wished to make liable 
(O. XXX, r. 3) proviso; and it is probable, 
that, as he did not do gso at that time, he 
cannot now be allowed the benefit of O.XXI, 
r. 50 (2). But these questions were not con- 
sidered by the trying Judge and have, there- 
‘ fore; not been considered by this Bench. 
For the purposes of this reference I shall 
assume, therefore, that the plaintiff did not 
know that the partnership had been dissolv- 
ed. i 


The suit, as I have said, was against the 
Firm of Visumal-Wadhumal, and the 
plaintiff made use of the procedure 
first introduced by O. XXX of the Civil 
Proceduré Code of 1908. The object of 
this Order_is to simplify procedure. Up 
to 1908 a plaintiff had to join by name 
as defendants all persons connected with 
the firm. Order XXX, r. 1 permits a plaint- 
iff to sue the members of a partnership firm 
under the firm name; and r. 3 provides 
that the service of summons on any one 












partner shall be deemed good service on , 


the other partners. The partner sued 
represents the rest, and, O. XXI, r. 50 shows 
that all the partnership property is liable 
to. be sold in execution of any decree ob- 
tained by the plaintiff. But sucha decree 
does not affect the private property of. 
partners who have not been served, or have 
not joined in the suit, To make it liable. 
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a plaintiff must serve such partners with 
summonses, and he can do so under r. 50 
(2) of O. XXI even after deeree. They are 
then given qn opportunity of defending 
themselves personally. -In other words, 
though any partner who is served is the 
representative of the rest so far as the 
partnership property is concerned, he 
cannot represent them in what I may call 
their private capacities. 

This equitable and useful rule is that 
which the decree-holder in the present case 
wants to use against the legal'representative 
of the deceased Visumal. He wants the 
Court to allow him to proceed against the 
estate of Visumal, and prima facie his 
request appears to be just. Visumal was a ‘ 
partner, and after his death his estate re- 
mained liable for the debts contracted by 
his firm during his lifetime, and is still 
liablé in the hands of his legal represen- 
tative, unless it can be shown that by some 
rule of law it is nolonger liable. It is the 
opponent Lachiram’s case that the plaintiff 
(applicant) haa lost his right to proceed 
against Visumal’s estate by not joining 
him, Lachiram, as a party on the institution 
of the suit, that is by not serving him with 
a summons and giving him an oppor- 
tunity of defending himself before the 
decree was made. ee 

must at once say that what is asked for 
the opponent Lachiram is a privilege which 
would not have been given to his father 
had he been alive to-day. It was, therefore, 
incumbent on him to show why he, a legal 
representative should be a privileged 
person, or rather why the property, which 
in father's hands would have been liable, 
should be exempt in his hands. He relies 
partly on the actual words of the rule but, 
mainly on general principles; and, as these 
principles have been stated as clearly as 
possible in the judgments of the learned 
trying Judge and Lobo, A. J. O., I shallnow 
proceed to an analysis of their reasoning. 

The learned‘trying Judge first stated the 
followirig legal principles :— 

(1) that a firm is not a legal entity; 

(2) that a suit against a firm is a suit 
against the individual partners; 

(3) that a dead man cannot bea’party to a 
suit; ae , 
and he ‘Cxpw the conclusion that the 
decree in sugidid not bind the estate of the 
deceased, * $4.24 Í 
_ Lobo, A. WW C., adopted this reason- 
ing and reinforced his conclusion by the 
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, authority of Romer, L. J. in Ellis v. Wade- 
son (2), and Mulla, J. in Rampratab Brij- 
mohandas v Gavrishankar-Kashiram (3). 
He emphasized the injustice of allowing a 
plaintiff to have recourse to property in the 
hands of Lachiram who has had no oppor- 
tunity of contesting his claim. ~ | 
The only remark which Ineed make about 
the principles which I have stated, is that 
the second is not exhaustive. A suit against 
a firm is not a suit against the living 
partners only. This appears to me to be clear 
from r. 50, sub-r. (1) of O. KAKI, That shows 
that in execution of a decree against a firm 
the decree-holder is entitled to proceed 
against the property of the firm, and that 
includes the shares to which the legal 
representatives of deceased partners are 
entitled, even if those legal representatives 
have not been personally served with 
summonses and have not appeared to contest 
the suit. It follows, as I have said, that the 
living partners represent part of the estate 
of the deceased. The correct position must, 
then, be that a suit against a firm is at the 
least a suit both against the individual 
partners, and also against a part of the 
estate of the deceased partners, their 
interest of the deceased in the partnership 
‘property. This necessitates a re-statement 
of the third principle. A dead partner can- 
not be a party to a suit, but his estate can 
be made liable to satisfy partnership debts, 
provided that'it is represented; and what 
may be called his partnership property is 
considered to be represented by any partner 
who has been served with summons. i 
The conclusion at which both learned 
Judges arrived is, however, correct. The 
decree obtained by the plaintiff, as it now 
stands, does not entitle him to the private 


estate of the deceased, but only to the. 


partnership property of the deceased. But 
with the greatestrespect I must say that 
this is not enough to dispose of the case. 
The decree does not bind Visumal's private 
estate in the hands of his minor son. But 
it would not bind that property in his own 
hands, were he now alive, unless. he had 
been summoned in the suit. Nevertheless 
undoubtedly the plaintiff could have made 
him a party after decree under O. XXI, 
r. 50 (2) and it could have been made bind- 
. ing on his private estate. I am, therefore, 
still unable to-understand why the private 
property in his son's hands should. be 
exempt, Iam also unable to understand 
the argument based on justice. It would, of 
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course, be unjust to allow the plaintiff to 
seize the property without giving Lachiram 
an opportunity of defending the suit on the 
merits. But that is not contemplated by 
sub-r. (2). The procedure contemplated 
is clear, A decree-holder claims to "be 
entitled to execute his decree against the 
private property of partners who have not 
been summoned; the Court issues notice 
and, if the liability is not disputed, grants 
leave. In effect it decrees the claim on 
the admission of the partner, whe is by 
this time a party in his personal capacity, 
and is no longerrepresented by the partners 
already served. But if the liability be 
denied, the Court orders that it ‘be tried 
and determined in any manner in which 
any issue in a suit may be tried and deter- 
mined.’ Inother words the partner who is 
served under this sub-rule, has the same 


-right and opportunity of defence as his 


ex-partners. In the same way Lachiram, 
as legal representative, will have an 
opportunity of defending himself, and no 
injustice will be done. é 

The case Ellis v. Wadeson (2) does not 
appear to touch the question which we have 
to decide, Romer, L. J., held that a deceas- 
ed partner is not a party to an action 
against a firm “so far as his private property 
is concerned,” but that the personal pro- 
perty can be made liable by joining the 
legal personal representatives expressly 
as partners. If they are not joined the 
creditor can enforce his judgment against 
the surviving partners (those joined as 
parties) and the partnership assets. His 
Lordship explained that the interests of 
the deceased partner in a firm can be 
made liable, though the personal repre- 
sentatives are not personally on record, 
because, for certain purposes, surviving 
partners who are served, represent their 
interests. They represent, also, it may be 
added, the interests ofthe unserved living 
partners. But there is nothing in this judg- 
ment to show at what stage it is necessary 
to put the legal personal representative 
of a deceased partner on the record, or 
to show that the private estate of a deceas- 
ed partner is distinguishable from that of 
a living partner, so that one can be attach- 
ed after the decreeand not the other; and 
I am unable to differentiate on principle 
between the rights and liabilities of Lachi- 
ram and those which his father would 
have had, had he been alive. The private 
‘estate has not been touched and will not 


216 
be touched (unless there be an attachment 
before the judgment) unless and until the 
proceedings tinder O. XXI, r. 50 (2) end in 
an order adverse to Lachiram, 


It has been argued, however, that the 
Législature has made it clear thata plaintiff 
must summon the legal representative of 
a deceased partner at-the commencement 
of the suit against the firm, or lose his 
right to have recourse to the private estate 


of the deceased. I shall first take O. XXX,. 


y. 1. It had been suggested, though not 
with any.show of conviction, that the use 
of the present participles inthe first two 
‘lines shows that the procedure provided 
by O. XXX, can be employed only by or 
.against such persons as are partners at 
the date of suit. To refute this argument 
I need only refer to O. XXX, r.4, which 
‘by implication contemplates the joining 
of the legal representatives of partners 
who have died before suit; and to the 
proviso tor. 3, which states that persons 
sued in the name ofa firm after its dissolu- 
tion must be served personally’ at the 
commencement of the suit proceedings, if 
the plaintiff seeks to make their personal 
estates liable. 


The second argument is that the use of 
the words ‘being liable as partners’ in r, 1 
of O. XXX, and ‘as being a partner’ in 
O. XXI, r. 50 (2) necessarily excludes 
legal representatives, who cannot be 
liable as partners. A sufficient answer is 
supplied by O. XXX,r. 4 towhich I have 
i referred, sub-r. (2) of that rule is very 
‘clear. 


“Nothing in sub-r, (1) shall limit or.. affect 

any right which the legal representative 
` of the deceased may have (a) to apply to 
be made a party,” . 

The deceased referred to is the deceased 
mentioned in sub r. (1) “any person who 
dies before the institution or during the 
pendency of the suit.” 


Ifthe legal representative of a partner 
dead before suit, may himself apply to be 
made a party, it is an obvious corollary 
that he may be joined as a party on the 
application of the plaintiff. It follows that 
the words in O. XXI, r. 50 (2) mean ‘as being 
a partner or the legal representative of a 
deceased partner.’ 

Lastly it has been contended that the 
-plaintif cannot seize the estate under 
QO. XXI, r. 50 (2) since that rule does not 
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he will.not execute the existing decree. He 
will obtain an order which will be execut- 
able in the ordinary way asa decree. 

To sum up; the personal estate is liable 
in the hands of Lachiram because it would 
have been liable in the hands of his father 
had he died after the decree. It was 
clearly the policy of the framers of the 
Code torelax the general rule that liabil- 
ity can only be enforced against the pro- 
perty of those who are parties before 
decree. The argument that Visumal, if 
alive, would have been liable because he 
would have been aparty before decree is, 
I respectfully contend, a mere quibble. 
Lachiram has been a party. to an equal 
extent. There is, then,no apparent reason 
why the usual rule should not now, be 
adopted, and a creditor allowed to attach 
the estate of a deceased debtor in the 
hands of his -legal representative. It 
was not necessary to include any special 
rulein O. XXI to safeguard so obvious a` 
right. It is enough, then, to say that as - 
there is no rule which takes thatright away 
directly or by implication the plaintiff can 
now exercise it. 

For these reasons I agree with the order 
proposed by my learned brother Tyabji, 
Additional Judicial Commissioner. 


Kincaid, J. C.—I have not thought it 
necessary to write a second judgment in 
this case. I would allow the appeal and 
would remand the case as proposed by 
Tyabji, A. J.C. The costs of the revision 
applications both before the Division Bench 


and the Full Bench to be borne by the 


opponents. 
Rupehand, A, J. C.—With all due 


. respect for the learned Judicial Commis- 


sioner and for my learned brothers Tyabji 
and Barlee, I regret I am unable to sub- 
scribe to their view as to the effect of O. 
XXI, r. 50, Civil Procedure Code. 

` So far as the ordinary procedure of Courts 
both in England and in India is concern- 
ed, the Law contemplates an action being 
instituted in the name of a living plaintiff 
and against a living defendant. This rule 
of law isso rigid that though the Courts 
have been expressly empowered to substi- 
tute one person as plaintiff for another 
where the suit has been instituted in the 
name ofa wrong plaintiff, it has been held. 
that this statutory power cannot be exer- 
cised where the suit is instituted in the 
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name of a dead plaintiff: Tetlow v. Orela ' 
Ltd, (11). 

The law equally contemplates a decree 
being passed in favour of a living person 
as a plaintiff and against a living person 
asa defendant, As observed by Farewell, 
L. J. in Brydges v. Brydges (12) the Court 
-has no jurisdiction inherent or ‘otherwise 
over any person other than those properly 
brought before it as parties or as persons 
treated as if they were parties under sta- 
tutory jurisdiction. With the death of a, 
party to the suit the jurisdiction of the 
Court asagainst him ends. And the Court. 
“must stay its hands unless some one else 
is broughtin the place of the deceased as 
his legal representative. 

The only statutory exception to the rule 
‘that a decree may not be passed for or 
against a dead man is contained in O. 
XXII, r. 6, Civil Procedure Code corres- 
ponding to O. XVII,-r. 1, R.S. ©. which 
provides that where death of a party has 
taken place between the conclusion, of the 
arguments, (or under the English Law be- 
‘tween the verdict or finding or issues of 
fact), and judgment, the judgment may 


be pronounced notwithstanding such death, | 


and has the sameeffect as a judgment pro- 
nounced before such death took place. 

As a matter of fact there is no provision 
in -the Code which could enable the Court, 
to.execute a decree passed in favour of a 
dead plaintiff or against a dead defendant 
unless it comes within the-above exception. 

Order XXII, r. 16, Civil Procedure Code, 
contemplates execution issuing on the ap- 
plication of a transferee, by an act inter 
vivos or by operation of law, of a decree 
passed in favour of a living plaintiff. And 
likewise s. 50, Civil Procedure Code, pro- 
vides for enforcement of a decree against 
the legal representative of a judgment, 
debtor who was living atthe date of the 
decree, and who had subsequently died 
without fully satisfying the decree passed 
against him. 4 

In Representatives of Girendronath Tagore 


` «wv, Huronath Roy (13) while dealing with the 


effect of s. 210 of Act VIII of 1859 which 
corresponds. tos. 50 of the present Code, 
Macpherson, J. observed as follows :— 

_. “These words do not embrace a case like 


(11) (1920) 2 Ch.. 24; 89 L.-J. Ch. 465; 123 L. T. 
88 


(12) (1909) P. 187 at p. 191; 78 L. J. P. 97; 100 L.. 
744; 25 T. L. R. 505. : 


. 144; -R 
(13) 10 W. R. 455. 
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the present, because they evidently con- 
template only the case of’ a person who, 
being alive at the time whena decree is 
passed against him, dies before execution 
is fully had of that decree. The section 
does not include or provide fer the case 
of a person against whom a decree is made, 
having died before the decree is made. And 
it is little to be wondered at that the Code 
doesnot provide for such contingency, for 
it would not readily occur to ordinary 
minds that decrees would ever be asked 
for or made against dead men. There is 
no section’ in the Code of the Civil Proce- 
dure, excepting s1210, under which a decree- 
holder is empowered to apply for execution 
against the legal representatives ofa de- 


ceased judgment-debtor.” 


These observations equally apply at the 
present day, and it has been consistently 
held that unless the case falls within the 
purview of O. XXII, r. 6, Civil Procedure 
Jode, a decree against a dead person is 
a nullity and cannot be enforced against 
his legal representatives: Janardhan v. 
Ramchandra (14), Vishvanath v, Lallu Kabla 
(15), Topanram Nathuram v. Tekchand (7), 
American Baptist Foreign Mission Society 
v. Ammalanadhuni Pattabhiramayya (16), 
Sripat Narain Rai v. Tirbent Misra (17), 
Anwar ul-Haq v. Nazar Abbas (8). 

It is, however, contended that in providing 
the alternative and expeditious procedure 
for suits being instituted by and egainst 
persons in their firm name the Legislature 
intended to depart from this rule, and in 
the first place to empower a decree being 
passed in favour of or against a firm, 
though all its partners weredead at the 
date of. the decree, and in the second place 
to empower a decree passed against a firm 
being executed against the legal repre- 
sentative of a partnerin that firm, whether 
such partner had died before or during the 
pendency of the suit,and that this inten- 
tion can be gathered from cls. 1 and 2 of 
O. KAT, r. 50, Civil Procedure Code, read in 


. conjunction with the provisions of O. XXX, 


Civil Procedure Code, and particularly 


‘those of O. XXX, rr. land 4, Civil Procedure 


Code, 

Clauses 1 and 2 of r.-50, Civil Procedure 
Code are asfollows:— -> 

“50. (1) Where a decree has been passed 


14) 26 B. 317; 4 Bom. L. R. 23. 
15) 4 Ind. Cas. 137; 11 Bom. L. R. 1070. 
16) 48 Ind. Cas. 859. 

- (17) 45 Ind. Oas. 21; 40 A, 423; 16 A. L. J» 327. 
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‘ 
against a firm, execution may be grant- 
ed— 

(a) against any property of the partner- 
ship— ; 

(b) against any person who has ' appeared 
in his own name underr.6 or r. 70f O. 
XXX, or who has admitted on the pleadings 
that he is, or who has been adjudged to be, 
& partner; ; 

(c) against any person who has been in- 
dividually served as a partner with a sum- 
mons and has failed to appear: . 

Provided that nothing in this. sub-rule 
shall be deemed to limit or otherwise affect 
the provisions of s. 247 of the Indian Con- 
tract Act, 1872. 

(2) Where thedecree-holder claims to be 
entitled to cause the decree to be executed 
against any person other than such a per- 
son asis referred to in sub-r. (1), cls. (b) 
and (c), as being a partner in the firm, he 
may apply tothe Court which passed the 
decree for leave, and where the liability is 
not disputed, such Court may grant such 
leave, or, where liability is disputed, may 
order that the liability of such person 
be tried and determinedin any manner in 
, which any issue in a suit may be tried and 
determined.” 

Clause 2 is the one which applies in 
the circumstances ofthis case, Visumal 


was admittedly dead at the date of the suit. ` 


The present application is for leave to 
execute the decree not against Visumal 
as being a partner in the firm of Visumal- 
Wadhumal but against the legal representa- 
tive of Visumal. A person in popular 
language means a person himself and not 
his legal representative. And, therefore, the 
plain answer of the legal representative to 
the present application is that ‘he is not the 
person contemplated under cl. 2,’ The onus, 
if any, is, in my opinion, not on him to 
prove the negative, but on the execution 
creditor to show.that “a person” incl, 2 
denotes something different from what 
prima facie it means, 

There is also nothing in the expression 
“where a decree has been passed against 


a firm” to warrant by itself the inference’ 


that the decree has been passed not only 
against the partners of the firm living at 
' the date of the decree but also against the 
legal representative ofa partner who had 
died either before the institution of the 
suit or after the date of the institution but 
before the decree. = 
Section 239, Indian Contract Act provides 
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that persons who have entered into a part- 
nerahip with another are called collectively 
a “firm.” A decree against the firm, there- 
fore, means primarily a decree against the 
persons who have entered into the partner- 
ship and not against the legal representa- 
tives of any deceased partner. It is also 
to be remembered that both under the 
English Common Law and the Indian Law 
a firm is not recognised as a legal entity 
[per Farewell, L. J., in Sadler v. Whitman 
(18)] but only as a compendious name or as 
it has been some times described as a 


. convenient symbol or shorthand form for 


collectively designating all the partners’ 
regarded as judgment-creditors or as judg- 
ment-debtors: cf. Underhill on Law of Part- 
nership; Ram Prosad Chimanlal v. Anundji 
& Co, (19), Seodayal Khemka v. Joharmull 
Monmuli (5), Rampartab Brijmohandas v. 
Gavrishankar Kashiram (3) and that it, 
therefore, means nothing more than a decree 


-against the partners in the firm. 


But itis said that this expression must 
be readin the light of O. XXX, rr. 1 and 4. 
Now, no doubt, O. XXX, r. 1 {Civil Procedure 
Code, provides for a suit being instituted 
in afirm name by or against persons who 
were partners in the firm notatthe date 
of the suit but at the date of the accrual 
of the cause of action, it does not neces- 
sarily follow that this rule empowers the 
filing of such a suit either on behalf of or 
against persons who were all dead at the 
date on which it isfiled. In my opinion 
it only permits of such a suit being filed 
in the event of ab least one of the part- 
ners of the firm which sues or is sued 
being alive at such date. And this ig 
clear from sub-r. 20f the rule which is as 
follows :—- 

Order XXX, r. 1, sub-r. (2): 

“Where persons sue orare sued as part- 
ners in the nameof their firm under sub- 
r. (1), it shall, in the case of any pleading 
or other document required by or under 


- this Code to be signed, verified or certified 


by the plaintiff or the defendant, suffice 
if such pleading or -other document is 
signed, verified, or certified by any such 
persons.” 4 . 

Now if a firm consisted of only two part- 
ners and both of them were dead at the. 
time of the institution of the suit, whe- 
ther such firm is made’ the plaintiff or 


(18) (1910) 1 K.B. 868 at j. 869. 
(19) 69 Ind. Cas. 885; 49 C. 524; A. I R. 1922 Cal. 
408, 
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the defendant, there is no “such person whò 
can sign, verify or certify the pleadings or 
other documents filed in the proceedings. 
This is further clear from the provisions 
of 0; XXX, r. 
| where both partners in the firm which is 
sued are dead, there is no partner under 
cl. (2) of the rule and no manager ofa sub- 
sisting business under cl. (b) of the rule 
_ who could be served with the summons, 
“Where, therefore, all the partners of either 
‘the plaintiff-firm or the defendant-firm 
are dead atthe date of the institution of 
the suit, it must necessarily be filed under 
the ordinary procedure by or against living 
persons who represent all or some of the 
deceased partners of the firm. Ifthis be 
so, then it would appear that to a suit 
instituted under O. XXX at least one of the 
living partners of the firm suing or being 
sued must bea party. 

Now, O. XXX, r. 4, Civil Procedure Code 
is as follows:— ` hi 

“Notwithstanding anything contained in 
B. 45 of the” Indian Contract Act, 1872, 
where two or more. persons may sue or be 
sued inthe name ofa firm under the fore- 
going provisions and any of such persons 
dies, whether before the institution or 
during the pendency of any suit, it shall 

- not be necessary to join the legal represen- 
tative of the deceased as 4 party to the 
suit, ee . i 

(2) Nothing in sub-r.(1) shall limit or 
otherwise affect any right which the legal 
representative of the deceased may have 

(a) to apply to be made a party to the 
suit, or 

(b) to enforce any claim against the sur- 
vivor or survivors.” 

As I read this rule it contemplates in 
the first place a suit instituted under the 
foregoing provisions of O. XXX, and, there- 
fore, a suit to which one of the living part- 
ners of the firm is a party, in the second 
place it dispenses with the necessity of 
the joinder of the legal representative of 
any partner in the firm who had died before 
or pending the suit but does not go further 

` and declare that if every one of the partners 
is dead even: then there is no necessity of 
joining the legal representatives of all or 
at least one of the partners of the firm, and 
thirdly, it does not declare that the legal 
representatives» though not joined in the 
suit are deemed to be parties to the suit, 
and this is clear both from: sub-r. 1 which 
declares that it shall not be necessary to 
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join the legal representative as a party to 
the suit and from sub-r. 2 (a) which enables 
a legal representative to apply to be madea 
party to the suit if he so wishes, and lastly, 
it does not declare how and against whom: 
a decree passed ina suit under O. XXX,. 

Civil Procedure Code, is to be executed. 

With great respect, I am unable to accept 
the view that r. 4 is an authority for the 
proposition that the legal representative of 
a dead partner is a party to the suit or for 
the proposition that the decree passed 
against a firm may be executed either with 
or without leave of the Court against the 
legal representative of a dead ‘partner who 
has not been brought on the record before 
the passing of the decree. I do not, how- 
ever, wish to be understood that in a fit 
case where the Oourt is moved within the 
period of limitation or on proper cause 
being shown, a decree may not be vacated 
so as to afford an opportunity to the plaint- 
iff to join the legal representative of a 
dead partner and to make his estate liable. 

The fact. that a decree passed against ‘the 
firm may be executed under O. XXI, r. 5 
sub-r. (1) against the partnership property 
is again no ground for assuming that the 
decree is against the legal representative of 
a dead partner or that he is deemed tobe a 
party to the record. The reason why such 
a decree may be executed against the part- 
nership property has been lucidly expound- 
ed by Romer, L. J. in Ellis v. Wadeson (2) 
in the following words: 


“I may mention that the reason why 
the partnership assets can be reached is 
because, notwithstanding the dissolution 
by death, the surviving partners for 
many purposes have authority continued 
to them to bind the dead partner’s in- 
terest in the partnership assets, for the 
authority of partnership extends to enable 
the surviving partners, in case of dissolution 
by death, to wind up the affairs of the 
partnership, to pay the partnership debts, 
to defend claims against the partnership 
and so forth—see, for example, Lindley on 
Partnership (Sth Edition) at pages 217 
218 and 587.” = 


Section 263, Indian Contract Act, is to the 
same effect, and provides for the rights and 
obligations of the partners continuing in 
all things necessary for the winding up of 
the business after the dissolution of the 
partnership whether such partnership ig 
dissolved by death or otherwise, . 


— 


- 


ay 
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f Again, with every respect I am not’ pre- 
fared to hold that because sub-r. (2) of 
O. XXI, r. 50, Civil Procedure Code, permits 
the execution of a decree with leave of the 
Court against a living partner, the same 
rule should apply in the case of the legal 
representative of a dead partner and the 


1 
I 
|| 
4 
|| 
i 


_ property ofthe dead man in the hands of 


a 


his legal representative may be held liable, 
It may be unjust in the extreme to allow 
the legal representative to avoid his liability 
inthis manner, but the duty of the Judge 
is jus dicere and not jus dare. He is not at 
liberty to declare what the law is accord- 
ing to his notion of public policy, Queen 
v. Khyroollah (20), but to construe the Act 
of the Legislature as he finds it, and not 
to make the law better or more reason- 
able. Hiriomal v. Hazarisingh (21), Bal- 
karan Rai v. Gobind Nath Tiwari (22), 
Both in sub-r. (1) and sub-r. (2) of 

‘O. XXI, r. 50 the Legislature has clearly 
referred to the decree being executed 
againsi partners and not against their 
—Tegal representatives. There is nothing in 
Anis rule.to suggest that the inquiry under 
r.2 is a new or separate proceeding on 
which a fresh decree is to follow, but it 

` only contemplates leave being granted to 
execute the same old decree against a 
person who had not appeared or been 
served in the suit but who was liable asa 
partner and as such was a party to the 
suit. If sub-r. (2) is interpreted so as to 
afford an opportunity to the judgment- 


creditor to proceed against the legal re- _ 


ntatives of a partner who has died 
before suit, it would bad to a further 
. anamoly and that is this: where a partner 
has appeared in the proceedings executions 
may issue against his legal representative 
without opportunity _being afforded „to 
him either of contesting that the claim 
against the dead partner did not survive 
after his death or of preventing execution 
to issue before it is decided if he is the 
representative. : 
wa (1) and (2) of O. XXI, T. 50, Civil 
Procedure Code, area reproduction ipsissi- 
mis verbis of O. XLVIIIA, r. 8, R. S. C. 
except to the proviso to sub-r. (1) which 


‘defines and clears up the position of a 


(20) 6 W. R. Cr. 21 at p. 24; B. L. R. Sup. Vol. App. ` 


(21) 78 Ind. Cas. 583; 18 SL. R. 19; A. L R. 


ind 49. 
Woo) 12 A. 129 at p, 137; A. W. N. (1890) 39; 6 Ing, 


Dec. (N. 8.) 831. 
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minor who is admitted to the benefits of & ` 
partnership but who according to the 


Indian Law is not a partner. 
The effect .of O. XLVIIIA particularly 


“28 to the liability of dead partners has 


received a judicial interpretation in the 
Court of Appeal in England in the casa 
of Ellis v. Wadeson (2). Though the 
point involved in that case so far as the | 
Immediate case was concerned was not y 
very important and referred to the form . 
in which the statement of the defenca 
should have been put in, Romer, L. J., in 
delivering the judgment of the Court ob- 
served that several other questions which 
had arisen in the course of argument rer 
quired to be dealt with as a guide in future 
and has expounded the law on the point 
at pages 718* and 719* as follows:— ' 
“Now consider the question of death. 
Suppose a partner dies before action 
brought, and an action is brought against 
the firm in the firm's name. The dead 
man is not a party to the action so far as ` 
his private estate is concerned, for a dead 
man cannot be sued, though the legal 
Personal representatives of a dead man 
can be sued in a proper case, In that 
case the action would be an action solely , 
against the surviving partners, At Common 
Law, ifa creditor sued joint debtors and 
one died, thé survivors only could be 
sued. Since the Judicature Act, undoubt- 
edly, in the case of a partnership liability, 
the creditor might now join in one action 
the surviving partners, and the legal per- 
sonal representatives of the 
partner, but the latter would have expressly 
to be added as defendants, If the legal 


With refer- 
ence to this...this is clear—that the partner 
who dies between writ and judgment is not 


*Pages of (1899) 1 Q. B.—[Ed.] 
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before the Court, and, therefore, judgment 
could not be obtained against the deceased 
partrer, or execution enforced against him 
or his assets. Supposing there were two 
partners, both living at the date of writ, 
and both were served, and both died before 
the action came on for trial, no judgment 
could be obtained.” , ; 

‘These observations are not mere obiter 
dicta, and have upto this ‘day served as a 
guide in the English Courts. According to 
this decision a decree passed against a firm 
may not be esecuted against the legal repre- 
sentative of a deceased partner whether he 
had died before or pending the suit. It is 
a well recognised rule of. construction that 
if a Statute upon which a particular con- 
struction has been put is re-enacted igsissi- 
mis verbis that construction must be con- 
sidered to have thesanction of the Legis- 
lature: Mansell v. Reg. (23), and this, rule 
applies with greater force when the provi- 
sions ‘of an English Statute have been re- 
produced by the Indian Legislature. In 
Trimble v. Hill (24), their Lordships of 
a Privy Council have observed as fol- 
ows:— : 

“Their Lordships think the Court in the 
Colony might well have taken this decision 
Diggle v. Higgs (25), as an authoritative con- 
struction of the Statute. It is the judgment 
of:the Court of Appeal, by which all the’ 
Courts in England are bound, until a con- 
-trary determination has been arrived at by 
the House of: Lords. Their Lordships 


think that in Colonies where alike enact- : 


ment has been passed by the Legislature, 
the Colonial Courts’ should also govern 
themselves by it...... It is of the utmost im- 
portance that in all parts of the Empire 
where English Law prevails, the interpre- 


tation of that law by the Courts should be | 


as nearly as possible the same.” 

Reference may also be made to Vasudeva 
Mudaliar v. Srinivasa Pillai (26) and In re 
Baba Yeshwant Desai (27). Unless, there- 
fore, there is a clear intention to the con- 
trary, the Court is bound to give the same 


* (28) (1857) E. & B. 54; 120 E. R. 20, 

(24) (1880) 5 A. C. 349’at p. 3415; 49 L. J. P. C. 49; 
42 L, T, 103; 28 W. R. 479. 

(25) (1877) 2 Ex. D. 422; 46 L. J. Ex. 721; 37 L. T- 
27; 25 W. R.777.° . 

(26) 11 ©. W. N. 1005; 4 A. L. J. 625; 6 ©. L. J. 
255; 2 M. L. T. 333; 9 Bom. L. R. 1104; 17 M. L. J. 
444; 30 M. 426; 34 I. A. 186 (P. C.). 

(27) 11 Ind. Cas. 614; 13 Bom, L. R. 505; 35 B. 

401; 12 Or. L. J, 430, Fogo 
í | 
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effect to O. XXT, r, 50, Civil Procedure Code 
as O. XLVIII A,r. 8 has in England. 

In Jivraj Laloobbai Patel v. Bhagvandas 
Gordhandas (1), which is the only decided 
ease to the contrary there is no reference, 
to the case of Ellis v. Wadeson (2), and it is 
doubtful if the attention of their Lordships 
of the Bombay High Court was drawn to 1t. 
The judgment of his Lordship the Acting 
Chief Justice on this point is very briefand 
is as follows:— 

“T am, however, unable to accept this con- 
tention. It really means that in a case 
where the decree is passed against a firm 
the estate of a deceased partner other 
than the partnership assets would practi- 
cally remain entirely exempt from the 
liability to satisfy the decretal debt unless, 
of course, the partner has been served with 
asummonsof the suit, Thatis a position 
which does not appear to me to be just nor 
does itappear to have been contemplated 
by sub-r. (2). I am slow to accept the con- 
struction suggested on behalf of the appel- 
lant which involves such a result. Fur- 
ther, I donot think that.on the wording 
of sub-r. (2) that construction is proper. 
That sub-rule provides that where the 
decree-holder claims to be entitled to cause 
the decree to be executed against any per- 
son other than such a person as is referred 
to in sub-r. (1), cls. (b) and (c), as being a 
partner in the firm, he may apply to the 
Court which passed the decree for leave to 
execute it. It seems to me that the wording 
of the rule is wide enough to cover the 
case of a deceased partner, and leave could 
be given as against the legal representatives 
of a deceased partner.” 

There is ro indication in this judgment 
why the Legislature should have intended 
to depart from the English rule which had 
been judicially recognised and if so why 
appropriate words were not used in O. XXI, 
x. 50, Civil Procedure Code, to express such 
intention. : 

_ Rule 4 of O. XXX which has been made 
so much of in the arguments before the 
Court has also not been referred to or reli- 
ed on in this judgment. I have already 
dealt with the meaning to be attached to 
this rule, and I have attempted to show that 
this rule has not the effect of making the 
legal representative of a dead partner ipso 
facto a party to the suit. On the contrary 


the rule suggests that the legal representa- 


tive isnot a party to the suit though he 
may if he so wishes apply to be made a 


322 
party.: I can find nothing in this rule to 
lead to the inference that it was enacted 
for the purpose of departing from the 
< English Law. The only object which ap- 

spears tome as the probable object with 
which this rule was enacted was to make 
the procedure under O. XXX conform to 
that in England except with regard to 
partners living outside the jurisdiction of 
the British Courts, and to remove any 
doubts or difficulties which had arisen and 
may arise in consequence of the interpre- 
tation put upon s.45, Indian Contract Act. 
The rule commences with the words ‘‘not- 
withstanding anything contained in s. 43 
of the Indian Contract Act......". Though 
under s. 263, Indian Contract Act, a partner 
may recover a debt due to the firm and give 
a valid discharge for it, at least one High 
Court had held that in view of s. 45, Indian 
Contract Act, not only all the living part- 
ners in the firm but also the legal repre- 
sentative of a deceased partner should join 
in a suit for recovery of the debt due to 
the firm and all the High Courts had fur- 
ther unanimously held that though a suit 
may, in the first instance, be instituted by 
the partners living at the date of the suit 
alone, the legal representative of any part- 
ner who.died pending the suit was, how- 
ever, necessary party to the suit. 

The same objection or difficulty was like- 
ly to arise in a suit filed on behalf of the 
firm, If it was a suit on behalf of the 
partners ofthe firm, it was open to argu- 
ment that the legal representatives of at 
least all such partners who had died pend- 
ing the suit should be made parties to it. 
` In like manner though a partner of a dis- 
solved firm has the right to apply partner- 
ship funds on payment of the debts of the 
firm, if in a suit against the firm, the living 
partners whether known or unknown are 
deemed to be parties to the suit. The same 
difficulty might have been raised as to the 
joinder of the legal representative of a 
partner who died pending the suit in order 
to render the partnership property liable 
for the debt, and had to be prevented, And 
r. 4, in my opinion, goes no further than to 
declare that the legal representative ofa 
dead partner is not a necessary party to the 
suit provided, of course, the parties are 
otherwise properly represented. 

In this connection an argument was 
advanced at the Bar and which I should 
have refersed to earlier and that is this: 
that sub-r. (2) of r, 4 throws an obligation 
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on a legal representative to apply to be 
made a party to the suit if such legal re- 
presentative wishes to protect his interests, 
and that if he faila todo so, he may be 
proceeded with in execution. This again is, 
in my opinion doing violence to the langu- 
age used. It is the plaintiff who comes to 
Court for relief and the obligation is on 
him to see that proper persons are on the 
record as defendants. Any option given to 
a legal representative to apply to be made 
a party to the suit cannot shift this obliga- 
tion from the shoulders of the plaintiffs to 
those of the defendant; and more so, when 
the defendant is not the person primarily 
liable but one who may not know either 
about the liability or of the suit to enforce 
it. Ifthe plaintiffis content with enforcing 
the decretal claim against the partnership 
property or against living partners, he need 
not join the legal representative of a deceas- 
ed partner. If, on the other hand, he con- ' 
siders that he may not be able to realize 
the decretal amount by either means, he 
has the machinery given to him under 
O. XXX, r. 1, Civil Procedure Code, to call 
for the names of the partners and if so 
advised to join the legal representative of a 
partner who may have died before or pend- 
ing suit. If helies on his oars he has to 
thank himself. 

With all respect I see no reason why the 
words used by the Legislature in O. XXI, 
r. 50, should not according ‘to the well re- 
cognised canon of construction emphasized 
in the leading case of the Bunk of England 
v. Vagliano (28) receive in this case their 
natural meaning, and more 80, when such 
meaning is cousistent with that put upon 
similar provisions of English Statute by 
the Court of Appeal in England long-before 
they were adopted by the Indian Logisla- 
ture. 

For these reasons I respectfully disagree 
with the view that the legal representative 
of a deceased partner who was not made a 
party to the suit may be proceeded against 
under O. XXL, r. 50, Civil Procedure Code. 

Lobo, A. J. C.—I agree with the dis- 
senting judgment just pronounced by my 
learned brother Rupchand. The grourtds 
on which I do so are elaborated in my dis- 
senting judgment in Revision Application 
No. 98 of 1924 which has ogcasioned this 
reference to the Full Bench. To what I 
have there said, I do not think I could 

(26) (1891) A. O. 107; 10 L. J. Q. B, 145; 64 L.T, 
353; 39 W, R. 657; 55 J. P, 676, | 
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usefully add. With the greatest respect 
for my learned brothers Tyabji and Barlee 


whose judgments I have carefully read 1 


am unable to agree with their conclusions. 
It seems tome that these conclusions in- 
volvean interpretation of the plain langu- 
age of O. XXI, r. 50 and O. XXX. r. 1, Civil 
Procedure Code, unwarranted by the re- 
cognised canons of construction. 

Z. Ky Order accordingly. 


OQUDH CHIEF COURT. 
Rent APPEALS Nos, 40 ann 41 oF 1925. 
"December 10, 1925. 
Present: —Mr. Justice Hasan and _ 
Mr. Justice Misra. a. 
Musammat THAKURA—PLtaintirF— 
APPELLANT 
versus 
Musammat GOVINDA AND OTAERS— 
_ Derenpants Nos. 1 TO 3—RESPONDENTS. 
U. P. Land Revenue Act {III of 1901), ss. 40, 41, 


42, b4—Annual Register, entries in, not conclusive 
evidence. 


Under s. 44 of the U. P. Land Revenue Act 
entries iri Annual Registers are to be presumed to be 
true only until the contrary is proved, although ‘de- 
cisions’ in disputed cases falling under ss. 40, 41 and 
42 constitute conclusive evidence in respect of the 
subject-matter in dispute in proceedings in Revenue 
‘Courts. [p. 224, col. 1.] i 

Rent appeals from the decree of the 
Fourth Additional District. Judge, Luck- 
now. 

Messrs. Haidar Husain, Ali Zaheer ang 
Daya Kishen Seth, for the Appellant, 

Mr. Khalig-uz-zaman for Mr. M. Wasim, 
for the Respondents. 

JUDGMENT .—These are the plaintiff's 
appeals in the suit which she brought for a 
share of the profits cf an estate under cl. 15 
of s. 108 of the Oudh Rent Act, 1886. The 
suit was dismissed by the first Court and on 
appeal by the plaintiff the decree of the first 


Court was confirmed. These are the second ° 


appeals fromthe decree of the Fourth Addi- 
tional District Judge of Lucknow, dated the 
14th of March, 1925. The estate consisted 
of a certain fractional share in 5 villages in 


Pargana Siddhour and similar share in 


other 5 villages in Pargana Satrikh in the 
District of Barabanki. One suit related to 
the recovery of profits of the share in-the 
first mentioned 5.villages and the second 
suit of the share in the latter 5 villages. 
The entire estate originally belonged to one 
. Bajrang Singh. Bajrang Sing died many 
years ago, He had four sons Pirthipal Singh, 
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Sarabjit Singh, Chandra Mohan Singh-and 
Sant. Bakhsh Singh. It is found by the 


lower Appellate Court, and the finding is 
accepted in appeal before us, that the four 


-brothers costituted a joint Hindu family ; 


Consequently the estate was joint family es- 
tate of thefourbrothers. Pirthipal Singhdied 
first ofall. Then died his brother Sarabjit 
Singh. After Sarabjit Singh died Chandra 
Mohan Singh and last of all died Sant 
Bakhsh Singh. Pirthipal Singh had ason 
Sheopal Singh, who died in infancy. On the 
death of Sheopal Singh 1/16th share of the 
estate was entered in the name of Musammat 
‘Govinda (who is defendant No. 1 in the two 
suits) mother of Sheopal Singh, in the 
Revenue Records. When SarabjitSingh died 
the name of Musammat Thakura, widow of 
Sarabjit Singh, was entered in the Revenue 
Records in respect of a similar share in the 
estate. Musammat Thakura is the plaintiff- 
appellant’ in both these appeals. When 
Chandra Mohan Singh died, his widow 
Musammat Ram Kali who is now defendant 
No. 2 obtained entry of her name in respect 
of another 1/i6th share in the estate. 
Musammut Bhagwan Dei, defendant No. 3, 
is the vidow of Sant Bakhsh Singh. Her 
name was similarly entered in the Revenue 
Records on the death of her husband Sant 
Bakhsh Singh. Sant Bakhsh Singh left a 
son, Ram Singh, who is still alive, and is a 


. minor but not a party to the suits out of 


which these appeals arise. 

The plaintiff Musammat Thakura, claimed 
title to the 1/16th share in the whole estate 
on the ground that that share was owned 
by her in the character of an heir to her 
husband. The defence was that the plaint- 
iff held no share whatsoever for the reason 
that Sarabjit Singh, husband of the 
plaintiff was a member of the joint family 
consisting of his brothers and that the 
estate in its entirety now vests in the last 
survivor member Ram Singh, son of Sant 
Bakhsh Singh. 

As already observed the Courts below 


have upheld the plea in defence and 


dismissed the plaintiff's suit. The argu- 
ment in second appeal is two-fold :— 

(1) that the entry of the plaintiff's name 
in'the Record of Rights of the villages is 
conclusive prcof of her status of a co-sharer 
in the estate, 

(2) that in any event thesaid entry should 
be taken to have been made in recognition 
of her right of maintenance out of the 
family estate. 
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As to the first line of argument it is 
enough to refer to the provisions of s. 44$ of 
the United Provinces Land Revenue Act, 
1901. That’section is as follows :— 

“All entries in the annual registers made 
under sub-s. (3), of s. 83shall be presum- 
ed to be true until the contrary is proved, 
and subject to the provisions of sub-s. 
(3) of s. 40, all decisions under ss. 40, 41 and 
42 shall be binding on all Revenue Courts 
in respect of the subject-matter of the 
dispute ; but no such entry or decision shall 
affect the right of any person to claim and 
establish in the Civil Court any interest in 
land which requires to be recorded in 
the registers prescribed by cls. (a) to (d) 
of s. 32.” ; 

So far as the entries in the Annual Regis- 
ters are concerned they shall be presumed 
to be true until the contrary is proved. In 
this case the contrary has been proved. The 
Court of first appeal -has found that the 
entry of the plaintiff's name in place of her 
husband’s in the Revenue Records was made 
by way of consolation and not in virtue of 
any title to her husband's estate. Under 
the same provisions only ‘decisions’ in dis- 
puted cases falling under ss. 40, 41 and 42 
constitute conclusive evidence in respect of 
the subject matter of the dispute in pro- 


ceedings in the Revenue Courts. There isno, 


evidence on the record to show that there 
was any ‘decision’ under s. 40, that being 
the section which would have been appli- 
cable to the case. | ‘ 

As regards the second line of argument 
it appears that it was advanced before the 
‘lower Appellate Court also. That Court 
rejected it on the ground that “ the plaintiff 
has not based her suit on her right of 
maintenance and the pleadings are silent 
on this point. In this suit it was not 
proper to decide the question of mainte- 
nance for which there was no prayer.” It 
seems to us that the ground on which the 
lower Appellate Court rests in respect of 
this matter is sound but apart from that 
there is no evidence on the record to prove 
the fact that the entry of the plaintiff's 
“name in place of her husband's was made 
on the basis of title to maintenance, F 
dismiss both the 


For these reasons wé 
appeals with costs. 


ANA Appeals dismissed. 


4 


' DALLA LAKSHMINARASARSJU v. BSDARAVEDA VENKaTARAJU 
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MADRAS HIGH COURT. 
Suconp Crviu APPBAL No. 1501 of 1423. | 
: September 27, 1926. 
Present:—Mr. Justice Devadoss. 
DALLA LAKSHMINARASARAJU 
AND OTHERS— DEFENDANTS —APPELLLNTS 
versus 
BADARAVEDA VENKATARAJU— 
PLAINTiIPF—RESPON DENT. 
Costs—Successful party, when can be refused costa— 
False evidence, production of, effect of. 
' A successful party cannot be refused costs merely 
on the ground that. some of the evidence produced 
by it is false. . 


Second appeal against the decree of the ` 


Court of the Subordinate Judge, Kistna 
at Ellore, in A. S. No..139 of 1922, presented 
against the decree of the Court of the Addi- 
tional District Munsif, Ellore, in O. 5. 
No. 186 of 1921, (O. S. No. 783 of 1920 on the 


file of the Court of the Principal District - 


Munsif, Ellore ) 
Mr. B. 

lants. | 
Mr. A, Satyanarayana, for the Respond- 


exit. 
_ dUDGMENT.—The only point in this 
second appeal is whether the District Muneif.. 


was justified in disallowing costs to the ap- 
pellants.. The appellants succeeded before 
the District Munsif who refused them costs 


on the ground that there was hard-swearing ` 


on both sides. He does not in the course 
of his judgment state whether the case was 
unnecessarily protracted by the appellants 
adduċing irrélevant or false evidence. In 
para. 18 he says:— 

“It is likely that they would have been 
reaching the Punta S. F. Nos. 153 and 155 


passing over S. F. Nos. 156 and 157 and ` 


taking their carts and cattle thereby.” 


He does not say that the evidence is’ 


false. In cases of this kind it is not proper 
to disallow costs to the successful party on 
the ground that some ‘evidence adduced by 
‘that party is false. Ifthe time of thé Court 


is wasted by false or unnecessary evidence, , 


the Court would be justified in refusing costs 
to the successful party. The reason given by 
the District Munsif for disallowing costs is 


“bot asatisfactory one. I, therefore, set aside 
his decree as regards costs and allow this. : 


appeal with costs throughout, 
Vv. N.Y. Decree set aside, 


Satyanarayana, for the Appel-. 





saika 
> LAHORE HIGH COURT. __ 
i: | URIMINAL Reyrsron Case No. 1680 or 1926. 
at ate January 21, 1997. 


© > + Present:—Sir Shadi Lal, Kt., Chief 
rote es es Justice. ` è 
os EMPEROR—Peririoner 
iii versus `` i 
a -RAHMAT KHAN—Accusep—~ 
z- RESPONDENT. : 


wi.; Criminal Procedure Code-(Act V of 1898), s. 362, 
-n scope of —Offence under s, 409, Penal Code, whether 
w, covered by the section.  . ; ae 
“The ‘offence under s. 409 of the Penal Code is be- 
- £ yond the purview of s. 552 of the Criminal Procedure 
s.Code, and -a Magistrate, therefore, acts without juris- 
diction in releasing a person convicted of that offence 
z, On probation of good conduct. 
.. _, Uasé reported by. the District Magistrate, 
~| Gujrat, with his No. 1606, dated the.sth 


a, 


..- November, 1926, 
ot REPORT 


~» followé:— i ; 
mu In ‘this ‘case one’ Rahmat, the accused, 
“+ who, being a’ village school-master at 
‘> Panjan Kasana was also working as Branch 
“= Sub-Postmaster there, has been sent up 
~rtmder s, 409, Indian Penal Code, by. the 
`- Kharian Police. It is alleged by Ch. Nawab 
i- “Din, Inspector of Post Offices (P. W. No. 1), 
.-that-on' 17th “April, 1926, he~inspected the 
ti Branch ‘Sub-Post-O ffice of the accused and 
v moticed that the accused had embezzled 
‘some money which ‘he had ‘received as 
ic- money-order -and had not delivered ‘it. to 
ithe: addressées,- that the accused was then 
i> departmhéntally charged by lim and'the case 


CE wasi made over to‘ the Police.” The state- 


.—The facts of the case are as 


is 
ne 


fa 
Ga 


“i ments of ‘Postak Inspector Ch. Nawab Dig’ 


bea(P. W: No. 1), Babu Abdul Aziz, Sub-Post- 


dv Master; Khariaù; (P. W.“No? 3), and Sultan 





a 
-baztede Rs’ “50 iri: January 1926 and again 
St>R5. 122-0 in March 1926-which' amounts he 
~GGhad: received in: his official: capacity’ on 
_ account of money-orders, but which he did 
2not‘.deliver- and’-misapptopriated. The 
accused confessed his 
aud: has no':defence, 


The accused on conviction by 8. Muham-` 


mad Shah exercising the powers of a Magis- 


trdte of the First Class in the Gujrat’ 


District was convicted by order dated 
sist July, 1926, under s, 409, Indian Penal 
Code, and was ordered under s. 562, Criminal 


Procedure Code, to be released on entering’ 


into a bond of Rs. 500 with one surety in the 
fame amount for a period of one year under- 


La 


EMPEROR v. RAHAT. KHAN. |” 


“ee NAL SubsInspector `of- Zemindard Banks, 
GP. W? No. 4) prove thatthe accused embez- 


guit ànd “apologized” 
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taking to appear in Court 'and to receive 
the-sentence whenever called upon during 

. this time and in the meantime to keep the 
peace and he of good behaviour. 

Grounps—(1). That the sentence passed 
by the Magistrate, under the circumstances 
of the case, is altogether inadequate, 

. 2. Thestatement of Ch. Nawab Din (P. W. 
No. 1), Inspector of Post Offices, clearly 
proves that the accused is a man of de- 
praved character and that he does not 
deserve any leniency and that he should 
not have been given ths benefit of the 
provisions of s. 562, Criminal: Procedure 
Code. | 

'3.. The case against the accused was prov- 
ed to the hilt and that he could not help 
making confession in the Court of the 
Magistrate. 

4. That theoffence is a serious one against 
the public security and requires a deter- 
rent sentence. 

9. Though the accused is under 21 years 
of age, but as the offence is punishable with 
transportation or 10 years of imprisonment, 
itis doubtful whether the accused ;can be 
legally given the benefit of s. 562, Criminal 
Procedure Code. . 

_ 6. It is requested that the sentenca passed 
against the accused by the Magistrate may 

“be altered and it may be enhanced, 

Mr. S. R. Laul, for the Respondent. 

ORDER.—The convict, who was a 
Branch Sub-Postmaster, has been found 

‘guilty of having committed criminal breach 

.of trust’ in respect of two sums of money, 
Rs. 50 in January, 1926, and Rs. 12-2-0 in 
March 1926; but has been released on pro- f 
bation of .good conduct under s. 562, 
Criminal Procedure Code. Now, s. 409, 

„Indian Penal Code, punishes an offence of 
a criminal breach of trust by a publie 

“servant with’ transportation for life orim- 

“prisonment, etc.; and there can be no doubt 

that this offence does not come within the 

purview of s. 562, Criminal Procedure Code. 
itis provided by that section that, when 
any person’ under 21 years of age or any 

-womanis convicted of an offence not punisk- 
able with death or transportation for life, 
the offender may be released on executing 

_asecurity bond. Now, the offender in the 

’ ‘present case is certainly under 21 years of 

` age, but the offence committed by him is 
punishable with transportation for life, 
The trial Magistrate had, therefore, no 
jurisdiction to pass an order under s. 562, 
Oriminal Procedure Code, J must, thore- 





_Rajwali and Babu Des Raj. 


fore, set aside thé 6rder of the Magistrate 
releasing the convict under s, 562, Criminal 
Procedure Code. 

As regards punishment, I have taken into 
consideration the youth of the offender, but 
I cannot overlook the fact that he has been 
guilty of-a serious offence in respect of 
property which was entrusted to him in the 
capacity of a public servant. Having 
regard to all the circumstances I sentence 


the convict to suffer rigorous imprisonment 
for one year. 


RL Accused convicted. 


LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 1193 or 1926. 
January 14, :927. 
Present:—Mr. Justice Agha Haidar and 
Mr. Justice Harrison. 
SHHRA—Accussp—APPELLANT 

: versus 
EMPEROR— RESPONDENT, 
Penal Code (Act XLV of 1860), s. 802—Murder— 
Motive, inadequacy of, effect of. 
Where the evidence of the accused having committed 
the offence of murder is clear it is immateriel whether 
the motive alleged for the offence is or is not adequate. 


Criminal appeal from the order of the Ses- 
sions Judge, Rawalpindi, dated the lsth 
October, 1926. 

i Mr. Amar Nath Chona, for the Appel- 
ant. 

Mr. C. H. Carden Noad, Government Ad- 
vocate, for the Respondent, 

Jd UDGMENT.—Shera sweeperhas been 
found guilty of having murdered his 
wife Musammat Barkate by stabbing her 
ee a knife on the night of the 2nd July, 

The facts are that several temporary 
houses had sprung up near a kiln at Rawal- 
pendi, in which the’ brickmakers, who are 
sweepers, lived as did also two Munshis 
On the night 
of the 2nd July cries were heard from the 
part of the quarters occupied by this man 
Shera and his wife, Various persons, Shadi 
the brother of the woman, Musammat 
Kamon her mother, Musammat Rakhi her 
sister, Nathu and Abdullah and Jiwan and 
Sohna all ran up. They found the woman 
lying on her charpoy with her intestines 
protruding and grievously wounded in the 
stomach. . Her husband Shera was standing 


SHERA v. 


smppkor. (10d L ©. 1927) 
by with a knife in his hand and admitted 
having stabbed his wife. The woman lived 
long enough to go to the Hospital and there 
to make a dying declaration, in which she 
stated that her husband had stabbed her 
and that the cause ofthe quarrel was a 
dispute regarding the return of her step- 
daughter toher husband. The facts are not 
seriously questioned and all that Counsel 
has urged before usis that the story told 
by the accused must be true, namely, that 
he woke up to finda man, whom he recog- 
nised as Khushia, near his wife's bed and 
this so enraged him that when Khushia ran 
away he killed his wife. This story which 
was told in the Committing Magistrate's 
Court is supported by the evidence of one 
-witness, a relation, named, Abdullah, P. W. 
No.7. None of the other witnesses, of 
whom most are relations, support it. It. is 
also urged that the motive was inadequate. 
It appears to us that it is wholly immaterial 
whether the motive was or was not adequate, 
for there is no shadow of doubt that this 
man Shera murdered his wife by stabbing 
her three times, and we see no reason to 
doubt the truth of the woman's own state- 
ment made on her death-bed that the cause 
of the quarrel was the return of her step- 
daughter. Counsel has also urged that 
there must have been grave and sudden 
provocation because an ordinary house-hold 
knife was used and not some more deadly 
implement. This does not impress us at 
all. Finally it is urged that thereis a 
difference in the version given of the exact 
date, on which the step-daughter had re- 
turned to her husband. We find it proved 
beyond all shadow of doubt that this man 
Shera murdered his wife by stabbing her in 
the abdomen and that he has wholly failed 
to prove that there was any provocation of 
any sort. We find that though he was 
doubtless annoyed with his wife because 
she opposed him in the matter of the send- 
ing ofthe daughter to her husband, there 
was no shadow of justification for his con- 
duct. 

We dismiss the appeal and confirm the 
sentence of death. 


a. K. Appeal dismissed. 
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PRIVY COUNCIL. 

APPEAL FROM THE Rancoon Hicu Court. 
December 14, 1926. 
Present:—Lord Phillimore, Lord Sinha, 
Lord Blanesburgh, Lord Salvesen and 

. Sir.John Wallis. 
V. M. ABDUL RAHMAN-— Accusen— 
APPELLANT 
VETSUS 
EMPEROR— RESPONDENT, 

Privy Council—Criminal appeal, when entertained 
—Criminal Procedure Code (Act V of 1898), ss. 190, 
860, 861, 585, 587—Complaint—Cognizance of offence 
not mentioned in complaint—Procedure—Deposition, 
interpretation and reading of—Procedure—Irregu- 
larity. A 

The Privy Council will not review or interfere with 
the course of criminal proceedings, unless it is shown 
that, by a disregard of the forms of legal process, or 
by some violation of the prineiples of natural justice, 


or otherwise, substantial and grave injustice has been. 


done. [p. 230, col. 1.) i 

No serious defect in the mode of conducting a 
criminal trial can be justified or cured by the consent 
ofthe Advocate of the accused. [p. 229, col. 2.] 

Where a Magistrate who takes cognizance of an 
offence on complaint discovers that there is a prima 
facie case against the accused person which would 
support a charge in respect of an offence not mention- 
ed in the complaint, and he frames such charge, he 
cannot be held to have taken cognizance of the latter 
offence under cl. (c) of s. 190 of the Criminal Procedure 
Code. The case must still be treated as being one 
falling within the purview of cl, (a) of the section. [p. 
228, col. 2.] f 

. The object of reading over a deposition toa witness 
is to obtain an accurate record from the witness of 
what he really means to say, and to give him an 
opportunity of correcting the words which the Magis- 
trate or his clerk has taken down. It is not to enable 
the accused or his Advocate to suggest corrections. 
No doubt, the evidence has to be read over in the pre- 
sence of the accused or of his Pleader. He is entitled 
to be sure that it has been read orer, and that the wit- 
ness has had an opportunity of correcting the written 
word, But he is not necessarily entitled to the oppor- 
tunity of suggesting corrections. [p. 230, cols.1 & 2] 

At the same time, it would be a better course if de- 
positions other than mere formal ones were read over 
so that the accused or his Pleader could hear them and 
give their undivided attention to them. Care would, 
of course, have to be taken that no suggestion should 
be conveyed to a witness inthe form of a correction 
which would make him alter his evidence, but there 
might be obvious slips to which, under proper safe- 
guard, attention might be called by the accused or 
his Pleader. Still it should be remembered that the 
primary object is to fix the witness and to enable 
him to protect himself against inaccuracy in the words 
taken down from his lips. [p. 230, col. 2.] 

Tie distinction between s. 360 and s. 361 of the 
Criminal Procedure Code is very marked. Under the 
latter section, if evidence is given in a language not 
understood by the accused or his Pleader, it is to be 
interpreted into ¢heir language, while under the 


former section when it is read over, it isto be inter-` 


reted to the witness in his own language, but there 


find ae for its being interpreted to the accused, 
ibid. 
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Section 360 of the Criminal Procedure Code lay® 
down that the deposition is to be read over to th® 
witness, This provision is not complied with in term8 
by giving the witness an opportunity of reading the 
deposition over to himself and except in cases where 
reading over to the witness would be absuid, as for 
example, with a stone-deaf person, the provision, 
should be complied with. [p. 231, col. 1.] 

The bare fact of an omission to comply strictly 
with the provisions of s. 360 ors. 361 of the Criminal 
Procedure Code unaccompanied “by any probable 
suggestion of any failure of justice having been 
thereby occasioned, is not enough to warrant the 
quashing ofa conviction which may be suppoited by 
the curative provisions of ss. 535 and 537 of the Code. 
[p. 282, col. 2.] 


Appeal from the judgment of the High 
Court, Rangoon (Mr. Justice Maung Ba 
and Mr. Justice Doyle), dated the 27th 
August, 1925) reported as 94 Ind. Cas. 717, 

Sir John Simon, K.C., and Mr. Walter 
Frampion, for the Appellant. 

Messrs. A.M. Dunne, K. C,,and Kenworth 
Brown, for the Crown. 


< JUDGMENT. 
Lord Phillimore.—This appeal 
is presented by special leave, arises i 
following circumstances. One, Mani Iyer 
presented an insolvency petition in the 
High Court of Rangoon against the Firm of 
D. K. Cassim & Sons, alleging that the 
firm had allowed the attachment of certain 
immoveable properties to remain undis- 
charged for over three weeks and had 
thereby committed an act of insolvency. 
On hearing of the petition it appeared 
that the orders for the attachment had been 
made on the 1¥th and 21st November, 1923, 
but that the date of execution was the 27th, 
and that within three weeks of the 27th, 
though not within three weeks of tte 19.h, 
the attachment had been discharged, and, 
therefore, there was no act of insolvency. 
It appeared, however, that in order to 
support the petition, the dates of execution 
of the warrants had been altered from the 
27th to the 20th and 21st, respectively. 
This being so, the Judge dismissed the 
petition and reported the case with a view 
to criminal proceedings, and proceedings 
were taken against Mani Iyer and against 
the present appellant Abdul Rahman, who 
was alleged to have abetted the forgery in 
order to injure or ruin trade rivals. 


After some mistaken steps, the matter 
finally came before the District Magistrate 
at Rangoon. He, after taking evidence, 
formulated two charges against each of the 
accused. The first was to the effect that 


`~ each of them acting jointly withthe other, 
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instigated some person unknown to forge 

false dates and serial numbers on the war- 

‘rants; and the second was that they 

‘attempted to procure the head process- 

server to alter the dates on the register so 

' as to make them correspond with the forged 
dates on the warrant, 

Upon these two charges the District 
Magistrate convicted both the accused; and 
upon the first charge he passed sentence 
on each of two years’ rigorous imprison- 

- ment. In respect of the second charge he 
passed no sentence. 

Both the accused appealed from these 
convictions and sentences to the High 
. Court which affirmed the convictions, but 
. reduced the sentences to rigoreus im- 
.. prisonment for nine months. From this 
“onviction and sentence Abdul Rahman 
is now obtained special leave to appeal to 

is Majesty in Council, : 

\ne objection which is taken on behalf 

\e appellant can be disposed of shortly. 
kes the form of an attack upon the 
_-Viction on the second charge, it being 
‘urged. by Counsel that though no sentence 
`- was passed in respect of this conviction, the 
‘Judges may have taken it into account in 
‘estimating the quantum of sentence lo be 
-paseed on the first conviction, 
. Inasmuch as the sentence passed in res- 
“pect of the first conviction was one which 
< the. conviction by itself. would warrant, 
- their Lordships desire themselves to be 
understood as not expressing any opinion 
as to the propriety of such a point being 
taken on an appeal to this Board. It is 
now well-established that this Board only 
recommends His Majesty’ to exercise his 
jurisdiction in appeals in criminal cases 
"upon certain very restricted grounds. But 
-with this reservation their Lordships will 
deal’ with the point as it has been raised, 
and.they are of opinion thatit is nota good 
one. > : 
. + It arises upon ss. 190 and 191 of the 
‘Code of Criminal Procedure, which provide 
“as follows :— 4 
"“190.—(1) Except as hereinafter pro- 
vided, any Presidency Magistrate, District 
- Magistrate or Sub-Divisional Magistrate, 
., and any other Magistrate specially em- 
- powered in this behalf, may take cognizence 
of.any offence— 
(a): upon receiving a complaint of‘ facts 
which constitute such offence ; - i © 
(b) upon a report in writing of such facts 
made by any Police Officer ; 
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(e) upon information -received from any 
person other than.a Police Officer, or upon 
his own knowledge or suspicion, ‘that such 
offence has been committed. . . . 

“191. When a Magistrate takes cogniz- 
ayce of an offence under sub-s, (1), el. (e), 
oi the preceding section, the accused shall, 
before any evidence is taken, be informed 
that he is entitled.to have the case tried 
by another Court, and if the accused, or 
any of the accused, if there be more than 
one, objects to being tried by such Magis- 
trate, the case shall, instead of being tried 
by such Magistrate, be committed to the 
Court of Session or transferred to another 
Magistrate.” | 

The complaint is 


that the Magistrate 
did not inform the 


accused that he was 
entitled to have the case tried by another 
Court, and for this purpose reliance. is 
placed upon the case of Emperor v. Chedi 
(1) where a Magistrate when trying’ the 
- owners of certain licensed premises on a 
charge of refusing to admit the Police, 
acquitted the employers and forthwith 
proceeded to try and convict the servant 
without giving him an opportunity of elect- 
ing to be tried by another Magistrate, ` A 
But in tbat case the Magistrate was 
proceeding under cl. (c) whereas in this 
case he was proceeding under cl. (a). It 
was not a case in which while trying’one 
person, the Magistrate finds occasion: to 
formulate a charge against someone else, 
put acase in which he was taking cogniz- 
ance of an offence after receiving a 
complaint of the facts which constituted 
the offence. He formulated -this second 
charge as he formulated the first in conse- 
quence of the one complaint. BAN ok 
In this connection Begu v, Emperor (2) 
is not.withoutimportance. . : 
The second point and the one’ mainly 
relied upon on behalf of the accuged can 
be best stated in his favour by setting 
out the material parts of an affidavit sworn 
on his behalf by his clerk Narayan which 
was produced to the Court of Appeal. He 
deposes that he was present on all the 
dates on which witnesses were examined 
before the District Magistrate, Rangon. 


Q) 28 A, 212; A. W. N. (1905) 258; 2 A. L. J. 745: 2 
Cr. L. J. 809. E 


(2) 88 Ind. Cas. 3; 52 I. A. 191; 20. W. N. 447; 48 
“M L. J. 643; 41 O. L. J. 437; 27 Bom. L. R. 707: 3 Pat. 
L. R. 95 Or; A. I, R. 1925 P. ©. 120; 6 L. 226: 23 A. 
L. J. 636; (1925) M. W. N. 418;26 Or, L, J. 1059; 7 L, 
€L. J. 324; 30 C. W. N. 581 (P, C). 
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“that the procedure adopted by the 
Magistrate in the said trial in rélation to 
the reading over of the depositions to the 
witnesses, who did not know English, was 
to hand.over the depositions to the inter- 
preter, who read over and interpreted the 
same- to the witnesses, and that while such 
reading over and interpretation was going 
on, the learned District Magistrate went on 
recording the depositions of other wit- 
nesses; 

“that. in the case of English-speaking 
witnesses who gave their depositions in 
English, -their depositions were -handed 
over, to: them to read-and the said witnesses 
read the depositions to themselves silent- 


es se eat as ae 
“that in.-the case .of soma witnesses, - 
who were examined in Burmese and could . 


read English, namely, Po Shin, Head Clerk, 
Ba Kyaw, the Copyist,, and Shwe Htun, 
the ‘procass-server, the depositions were 
handed. to them and they read their depo- 
sitions to themselves silently ;” 


“that in none of those instances where - 


the witnesses read over their depositions 
to themselves silently, the depositions as 
recorded were read over and explained to 
the accused ;” Ea 

“that even in, the case of Burmese ds- 
positions, the statements of witnesses were 
in no. time read over and explained to the 
accused;”.and f 

“that his master does not know Bur- 
mese." | l i 

Ths procedure is: regulated by the fol- 
lowing sections, of. the Code of Criminal 
Procedure... = >. 

“Section 360.—(1) As the evidence of each 
witness taken under s. 356 or s. 307 is 


taken down, the evidence so taken down 
shall be interpreted to him in the language 
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_in which it was given, or ina language whch - 
‘he understands. 


“Section 361—(1) Whenever any evidence 


is given in a language not understood by - 


the accused, and he is present in person, 


it shall be interpreted to him in open Court -- 


in a language understood by him. 

“(2) If he appears by Pleader and the 
evidence is given in a language other 
than the language of the Court. and not 
understood by the Pleader, it shall beinter- 
preted to such Pleader in that language” 

The point having been raised by this 
affidavit and ths additional grounds of 
appeal on behalf of the accused, the High 
Court required a report from the District 
Magistrate, and it appeared that the course 
taken was adopted in order to save time 
and to meet the wishes of ths Counsel for 
the accused, 

Their Lordships have thought it right that 
this should be stated in exoneration. of the 


District Magistrate, and because in apply- 


ing s, 537 of the existing Code of Criminal 
Procedure, the Court is directed to have 


regard to the question whether the objec-. 


tion could and should have been raised 
at an earlier stage in the proceedings, 
but they wish it to be understood that no 
serious defect in the mode of conducting 
a criminal trial can be justified or cured by 
the consent of the Advocate of the accus- 


Now with regard to the objections 
taken in this affidavit, they are two: the 
first being that the depositions were read 
over while other stages of the case were 


proceeding, so that the accused and his 


Advocate could not attend to the reading 
over, being occupied with listening to the 


| further evidence that was being given, and 
. indeed, that they were not so loudly read 
_ that the accused or his Advocate could 


hear them, and the second objection being 
that in some cases the depositions were not 
read out to the witnesses at all, they being 
left to read them to themselves. 

What is more remarkable about this 
affidavit than its averments are its omis- 
sions. 

It does not aver, and as has been shown 
it could. not aver, that any objection was’ 


- taken by the accused or his Advocate to 


the course pursued, It does not aver that 
the accused suffered any prejudice or that 
there was any correction of the evidence 
which any witness would have made, or 
which the aecused or his Advocate might 


~ 


x. 
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with propriety have suggested, if: all the 
depositions had been read out loud to the 
witnesses and to the accused and where 
necessary, translated. 

|" It does not suggest that there was any 
actual or possible failure of justice by 
reason of the course pursued, and this being 
the case, it would be contrary to the rule 
according to which this Board proceeds, 
if their Lordships were to entertain this 
appeal. < 

It has, indeed, been submitted by Counsel 
that inasmuch as special leave to appeal 
has been granted, the ordinary rules limit- 
ing the exercise of this jurisdiction ceased 
to apply. But this is not so. 

The case of Channing Arnol v. Emperor 
(3) was a case where special leave had 
been given and where notwithstanding 
such leave, their Lordships adopted and 
repeated the language of Lord Watson in 
In re Dillet (4) which was as follows:— 

“The rule has been repeatedly laid down, 
and has been invariably followed, that 
Her Majesty will not’review or interfere 
-with the course of criminal proceedings, 
unless it isshewn that, by a disregard of 
the forms of legal process, or by some 
violation of the principles of natural justice, 
or otherwise, substantial and grave in- 
justice has been done.” 

These considerations really dispose of 
the appeal. Inasmuch, however, as ques- 
tions have been raised as to the propriety of 
the course pursued at the trial, the duty of 
Indian Courts of Appeal in criminal matters 
and the effect of ss. 535 and 537 of the Code 
of Criminal Procedure upon which there 
has been some difference of opinion in 
India, their Lordships think it desirable 
for the guidance of the Courts that they 
should’pronounce their opinion upon these 
points. 

With regard to one objection made on 
behalf of the accused, a careful study of the 
sections will show that the object of read- 
ing over the deposition is to obtain an 
accurate record from the witness of what 
he really means to say, and to give him an 
opportunity of correcting the words which 
the Magistrate or his clerk has taken down. 

(8) 23 Ind. Cas. 661; 41 I. A. 149; 18 O. W. N. 785; 
26 M. L, J. 621; 15 Cr. L. J. 309; 1 L. W. 461; 7 Bur. 
L. T. 167; (1914) M. W. N. 506; 16 M. L. T. 79:12 A.L. 
J. 1042; 20 U. L. J. 161; 16 Bom L.R. 544; 8'L. B. R. 
16; 41 C. 1023; (1914) A. C. 644; 83 L. J. P. Q. 299; 
. 11 L. T. 324; 30 T. L. R. 462 (P.C). 

(4) (1887) 12 A. C. 459; 56 L. T. 615; 36 W. R. 8l; 
16 Oox O. 0.°241, 
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It it not to enable the accused or his Advo-« 
cate to suggest corrections, 

The distinction between s. 360 and s. 361 
is very marked. Under the latter section, 
if evidence is given in a language not 
understood by the accused or his Pleader, 


‘it is to be interpreted into their language, 


while under the former section when it is 
read over, it is to be interpreted to the wit- 
ness in his own language, but there is no 
provision for its being interpreted. to the 
accused. Thus if the depositions are taken 
down in English, and the language of the 
accused is Hindee and the language ofa 
witness is Burmese (as in the present case) 
the depositions will have to be taken by 
getting the witness’ answers in Burmese, 
having them interpreted to the Court so 
that they may be taken down in English, 
and further interpreted to the accused so 
that he may understand them in Hindee. 
When, however, the deposition comes to be 
read over, as it will be in English, it will 
be interpreted to the witness in Burmese, 
but not to the accused in Hindee; and 
if the accused knew neither English nor 
Burmese, he will be none the wiser. 

No doubt the evidence has to be read 
over in the presence of the accused or of 
his Pleader. He is entitled to be sure that 
it has been read over, and that the witness 
has had an opportunity of correcting the 
written word. But he is not necessarily 
entitled to the opportunity of suggesting 
corrections. Their Lordships are of opinion 
that upon the strict construction of the 
sections of the Code there was no violation 
of their provisions in the course taken 
with respect to those witnesses whose de- 
positions were read over to them as already 
described. : 

At the same time, their Lordships can- 
not but see that it would bea better course 
if depositions other than mere formal ones 
were read over so that the accused or his 
Pleader could hear them and give their 
undivided attention to them. Oare would, 
of course, have to be taken that no sugges- 
tion should be conveyed to a witness in the 
form of a correction which would make 
him alter his evidence, but there might be 
obvious slips to which, under proper safe- 
guard, attention might be called by the 
accused or his Pleader. Still it should be 
remembered that the primary object is to 
fix the witness and to enable him to protect 
himself against any inaccuracy in the words 
taken down from his lips, . 
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- The second objection is more serious. 
Section 360 says that the deposition is to 
be read over to the witness. This provision 
is not complied with in terms by giving 
the witness an opportunity of reading it 
over to himself. He may do soina slovenly 
and imperfect manner. He may not easily 
decipher the handwriting. He may not 
feel the responsibility in the same way 
that he would if it were read over to him. 
No doubt, there are cases in which it 
would’ be more likely that accuracy would 
be obtained if the witness read over the 
deposition to himself, as for instance if the 
pronunciation of the Magistrate or of the 
interpreter in a language not hisown, was 
difficult to follow, or if a witness was 
partially deaf. But itis dangerous in cases 
of Criminal Law to accept equivalents, and 
except in cases where reading over to the 
witness would be absurd, as, for example, 
with a stone-deaf person, the provision 
should be complied with. The course 
adopted in this case seems to be that which 
was condemned in the case of Jyotish 
Chandra Mukerjee v. Emperor (5). 

Then arises the further question whether 
non-compliance in this respect should 
vitiate a trial, and in this connection their 
Lordships have to consider the provisions 
of ss, 535 and 537 of the Code of Criminal 
Procedure, which areas follows:— 

“535.—(1) No finding or sentence pro- 
nounced or passed shall be deemed invalid 
merely on the ground that no charge was 
framed, unless in the opinion of the Oourt 
of Appeal or Revision, a failure of justice 
has in fact been occasioned thereby. 

(2) Ifthe Court of Appeal or Revision 
thinks that a failure of justice has been 
occasioned by an‘omission to frame a 
charge, it shall order that a charge be fram- 
ed, and that the trial be re-commenced from 
the point immediately after the framing of 
the charge. 


“537. Subject to the provisions herein- 
before contained, no finding, sentence or 
order passed by a Court of competent 
jurisdiction shall be reversed or altered 
underCh XXVII or on appeal or revision 
on account— 

(a) of any error, omission or irregularity 
in the complaint, summons, warrant, charge, 
. proclamations order, judgment or other pro- 
ceedings before or during trial, or in any 


(5) 4 Ind. Cas. 416; 36 O. 955; 14 O. W. N. 82; 10 Gr. 
L. J. 581. 
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inquiry {or other proceedings under this 
Code: or 
* * * # 

(c) of the omission to revise any list of 
Jurors or Assessors in accordance with 
s. 324; or 

(d) of any misdirection in any charge to a 
Jury, l | 

unless such error, omission, irregularity 
or misdirection has, in fact, occasioned a 
failure of justice. 
` “Hzplanation—In determining whether 
any error, omission or irregularity inany 
proceeding under this Code has occasioned 
a failure of justice, the Court shall have 
regard to the fact whether the objection 
could and should have been raised at an 
earlier stage in the proceedings.” 

The passage beginning “unless such 
error” does not qualify (d) only but also 
the other letters of the alphabet. | 

The legislation on this matter is of long 
standing. Their Lordships have referred 
to ss. 426 and 439 of the Code of 1861; ss. 283 
and 297 ofthe Code of 1872; and ss. 535 
and 537 in the Codes of 1882 and 1898. 

The variations are not important, the 
chief thing to note being that a rather 
trivial illustration which appeared in the 
Code of 1898 has disappeared from the 
present Code. A ; 

There have been a number of decisions in 
India upon these enabling or curing sections, 
but the only important one which came be- 
fore this Board is the case of Subrahmania 
Avyar v. King-Emperor (6). There the trial 
of a man on charges of extortion in which 
41 criminal acts extending over a period 
of two years were brought against him in 
contravention of a section of the Code 
which provides that a man can only be 
tried for three offences and those committed 
within a period of 12 months, was held bad, 
and the conviction was quashed because 
the provisions of s. 537 of the then Criminal 
Procedure Code, did not cure it. 

The distinction between that case and 
the present is fairly obvious. The procedure 
adopted was one which the Code positively 
prohibited, and it was possible that it migut 
have worked actual injustice to the accus- 


The other authorities which have been 
brought to their Lordships’ notice, are deci- 
sions of the High Courtsin India. There 

T. A. 257; 25 M. 61; 11 M. L. J? 233; 3 Bom. 
iR ne 5 o W. N. 866; 2 Weir 271; 8 sar. P. C.J. 
160 (P. O.) 
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is Emperor v. Chedi (1), already quoted on 


which their Lordships, offer no comment,- 


and several decisions in Calcutta. One of 
the earliest is the case of Sheikh Baz u in 
1867 whereit was held by a Full Bench 


- of the High Court of Calcutta that there 


had been an error in the action of the 
Magistrate in sending’ up joint’ charges 
against persons who took part in the riot 
on opposite ‘sides, but that 
the accused had had a fair trial notwith- 
standing, the conviction’ should not be set 
aside. 

A more apposite case is that of Jyotish 
Chandra Mukerjee v. Emperor (5) decided 
in 1909 already cited. The error in ‘that 
case seems to have been the same as- the 
error in the present case; but Jenkins, O. J., 


delivering the judgment of the Court, said : 


that they were able to hold that in the 


special cir cumstances, the omission was not, 


fatal, 

On behalf of the odia reliance was 
placed upon two later decisions of the High 
Court of Calcutta, both in the year 1924, 
and both reported in Volume 42 of the 
I. L. R. (Calcutta). 


In the first case, that of Hira -Lal Ghosh 
v. Emperor (7) (page 1995), with regard ‘to 
five depositions, it did not appear positively 
that they had been read -over to the wit- 
nesses, and the matter was left as one of 
inference; 
depositions, and the Court held that these 
irregularities could notbecured. It will 
be observed that theirregularity or omis- 
sion in that case was graver than the 
irregularity inthe case now under appeal. 


"because in the present case, all the wit- 


nesses signed their depositions as having 
either had them read over, or having read 
them over themselves, But’ even so, their 
Lordships cannot accept the reasoning 
in that case and they are of -opinion that 
though it is regrettable that such an 
irregularity should creep in, and though it 
might be taken into account with other 
elements (ifsuch there were) of objection 
to the satisfactory character of a trial—it 
would not by itself be ground sufficient for 
quashing a conviction. 

If, indeed, it were shown that the omis- 
sion did lead or even with probability 
might have led tosome material error in 

(7) 83 Ind. Cas. 905; 52 C. 159; 28 0. W. N. Oh; 
A. L R 1924 Oal. 889; 26 Cr. L. J. 201; 41 C. ode 
224. 

~*Page of 52 6 [Ed] 





LAJJA V. EMPEROR. 


inasmuch as’ 


two others had not signed their- 
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the depositions not being enced the case | 


would -be otherwise. 


The second case before the same Tadi. l 


that of Dargahi v. Emperor (8) page 499* fol- 7 


somewhat doubtful whether any error: in’,. 
fact had “been committed, 


learned Judges would -rather seém fo have” xe : 


‘lows on the same lines, and the only further ` ac 
comment to be made upon it, is that if. was `, 


ef 


and that. the... 


neglected to use allthe means which they. . 


might - have used “to enquire . into „the 
correctness of the facts alleged” in objéc- ... 
tion to the conviction. 


“Tasum up, in the view which their Yond 


Code of Criminal Procedure, the bare ‘fact 
of such: an omission or irregularity as. 
occurred in the case under appeal, ujac- . 
companied by any probable su ggestion of- 
any failure of justice having been thereby? 
occasioned, is not enough to, warrant the’ 
quashing* ofa conviction, which; in their 


_ships “take of the ‘several sections of the i 


Lordships’ view, may be supported by the’. 5 


curative provisions of ss. 535 and 537. 
Their Lordships will humbly ’ advise Hes 


Z. K, Appeal dismissèd, 
Solicitors for the Appellant: —Mesars. . 
Waterhouse & Co. 


` Majesty that this appeal should be dismiss-. . Li 
ed. 


Solicitor for ‘the Crown:—The India 55 


ffice. : 
(8) 88-Ind. yea 138; 52 0. 499; A. I. R. 1995 Cal,” 


“831; 26 Cr L. J 
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LAHORE HIGH COURT.: 
CRIMINAL APPEAL NG; 937 oF 1926. 
: January 6, 1927, > > 


: Present:—Mr. Justice-Jai Lal. © -- Se 


LAJJA AND O RELAT ank EENE, 


APPBLLANTS 
VETSUS 


EMPEROR—RESFÒNDENT. 


Penal Code (Act XLV of 1860), ss. 97, 147—Unlair- ` ` 


ful assembly—Common object, proof of- “Ey ecution of 
decree—Possession delivered to deerce-holder-—-Judg- 


ment-debtor allowed to collect, eri ops—Entry by decrge~ -` 


holder—Private defence of property, right of. 

In order to establish the common object of an un- | 
lawful assembly it is not necessary to prove that ‘its © 
members actually met and conspired to commit an 


offence; such intention can be inferred from the cir-,- 


cumstances of the case. In the case of a concerted 
attack by five or more persons upon another it is 
a perfectly valid and reasonable inference that they 


all hadacommon object and were; therefore, members 


of an unlawful assembly.: Jp. 238, col, 2.) 
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Where in execution of a decree for possession of 


and, possesion is given to the decrec-holder, but - 


the judgmont-debtor is not actually ejected from the 
land by reason of the fact that his crops are stand- 
ing on the land and he is allowed to collect the crops 
when they mature, the ‘decree-holder is entitled to 
enter pon the -land after the crops have been collect- 
ed and-if such entry is-resisted -by the judgment- 
debtoiitcannot be held that the decrec-halder was 
an aggresgor.and that the judgment-debtor had any 
right of private defence of property against the action 
of thé decrée-holder. [p. 233, éol. 2. 


Criminal appeal from’ the order of the, 


Magistrate; First Class, exercising enhanced 

powers under s, 30, Criminal Procedure 

Code; Karnal, dated the 24th July, 1926. 
Mr. Düni Chand, for the" Appellants. 
Mr: TG; Chopra, for the Respondent. 


JUDGMENT.—Tulla, Lajja, Kallu, 
Kanshi, Raja, Moti and Sadhu appellants 
have been convicted under s. 325 of the 
Indjan Penal Code read with s. 149 and 
have been sentenced to various terms of 
imprisonment, *. .’ -> 

it appears that.a suit for possession of 
certain. land instituted by one Jai Ram 
against Lajja and Tulla was decreed and 
in execution of the decree possession of 
the land was given.to decree-holder, but 
as the judgment-debtors’ crops were stand- 
ing on the land they were not actually 
ejected, ‘and were allowed to collect the 


crops. The fact of the possession having. 


been: given to Jai Ram was proclaimed 
by beat of,drum onthe spot. After Lajja 
and Tulla had removed their crops Jai 
Ram, who is stated to be an old man, and 
his two sons Ramji Lal and Karta Ram 
went. to plough the land on 31st January, 
1926, and. started ploughing it, but Tulla 
apparently objected to their doing so. 
Hearing. some altercation between Jai Ram 
and his sons and Tulla the other appel- 
lanta. armed with .lathis arrived on the 
scene and beat Jai Ram, Ramji Lal and 
Karta Ram. Jai Ram died as a result of 
the .injuries- received and the other two 
received 29 injuries both simple and 
grievous. The death of Jai Ram was due to 
a fracture of the skull. Thereis no doubt 
as to. the facts. stated above. They have 


been, sufficiently; established by the testi- 


mony .of disinterested witnesses including 
Mai Dhan, Munshi Ram and Kundan. It 
may be mentioned that Mai Dhan also 
received . injuries when attempting to 
separate ihe parties... 

' Thè learned Counsel for the appellants 
contends that the accused did not form 
members of an-unlawful assembly and that 


Lome ~ 
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„a concerted attack by five or more persons 
_it is a perfectly valid and reasonable in- 
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they acted in the exercise of the right of 


private defence of property. With these’ 


contentions I am unable to agree. In 
order to establish the common intention 
of an unlawful assembly it is not neces- 


.sary to prove that its members actually 


met and conspired to commit an offence, 
but such intention can be inferred from the 


In. the case of 


ference that they all had a common inten- 
tion and were, therefore, members of an 
unlawful assembly. 

With regard to the existence of the right 
of private defence the learned Counsel 
contends that only symbolical possession 


had been given to Jai Ram. This does 


not, in my opinion, affect the criminality 
of the appellants. A decree had been 
passed against Tulla and Lajja and in exe- 
cution ‘of the decree possession had been 
given to the decree-holder. If instead of 
their actual dispossession the judgment- 


‘debtors were allowed to reap the standing 


crops they had no right to remain in pos- 
session when such crops had been removed 
It cannot, therefore, be said that they were 
in lawful possession when Jai Ram and 
his sons went to plough the land. But 1 
am of opinion that this was nota case in 
which symbolical possession was given. 
On the other hand, it was actual posees- 
sion that had been given to the decree- 
holder with permission to the judgment- 
debtors to remove their crops. The decree- 
holders, therefore, were not the aggressors 
when they went to plough the land and 
the judgment-debtors were not entitled to 
resist ona Bevin by force. In my opinion 
no right of private defen = 
eee to p ce has been es 

Having regard to the brutal nature of 
the assault I do not think that there is any 
ground for interference with the sentences 

The appeal is dismissed. 


Z. K. Appeal dismissed. 


234 


LAHORE HIGH COURT, 
CRIMINAL Revision Petition No. 1238 
; oF 1926. 

January 15, 1927. _ 
Presenit:—Mr. Justice Harrison. 
EMPEROR— PETITIONER 
VETSUS 
SHER SINGH AND ANGTHER— ACCUSED— 

- RESPONDENTS. 

Criminal Procedure Code (Act V of 1898), s. 439 
(6)—Conviction affirmed by High Court—Revision— 
Enhancement of sentence, notice as to—Accused, right 
of, to question conviction—Penal Code (Act XLV of 
1860), ss. 807, 825—Attempt to murder—Grievous hurt. 

Where a High Court has given a finding on appeal 
or in revision as to the guilt of an accused person and 
subsequently a notice is served upon that person to 
show cause why his sentence should not be enhanced, 
the right which he would have had under s. 439 (6) 
of the Criminal Procedure Code to re-open the ques- 
tion of his guilt had no such finding been given, 
vanishes because of the inherent incapacity of a Judge 
of the High Court to re-consider a decision given by 
another Judge. [p. 234, col. 2.] 

Emperor v. Jorabhai Kishnabhai (1), followed, 

Two persons armed with lathis made a sudden attack 
upon a third, beat him to the ground, broke his thigh 
and ulna bone, struck at nine places and continued to 
strike after he had fallen on the ground. Only one 
injury was caused on the head: l p 

Held, that the accused were guilty of an offence 
under s. 325 of the Penal Code and not of an offence 


under s. 307 of the Code [ibid.] 

Petition, under s. 439 of the Criminal Pro- 
cedure Code, 1898, for enhancement of the 
sentences passed upon the respondents by the 
Magistrate, First Class, Gurgaon, dated the 
30th March, 1926, and modified by the Ses- 
sions Judge, Hissar, dated the lst June, 
1926. 

Diwan Ram Lal, Assistant Legal Remem- 
brancer, for the Petitioner. 

Mr. N. C. Mehra, for the Respondents. 

JUDGMENT.—Sher Singh and Bhup 
Singh sons of Nand Lal were convicted by 
Mr. Khan Ohand Janmeja of having at- 
tempted to murder Nanu Ram Lambardar 
and were sentenced to undergo rigorous 
imprisonment for four years and to pay a 
fine of Rs. 200 each. On.appeal the con- 
victions were changed and shown under 
s. 325 and the sentences of imprisonment 
were reduced toone year in the cases of 
both the accused. From this order an appli- 
cation for revision was presented which 
was dismissed by a Judge ofthis Court. 
Subsequently an application was made by 
the Government Advocate for revision of 
the sentences by enhancement and at the 
opening of the hearing Mr. Ram Lal who 
appears for the Crown, has drawn my at- 
tention to a very recent authority, Emperor 


EMPEROR V, SHER SINGH, 
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v. Jorabhai Kishanbhai (1), which Mr, Nihaf’ 
Chand concedes lays down good law. This’ 
is to the effect that where a High Oourt 
has given a finding on appeal as to the 
guilt of the accused person and subsequent- 
ly a notice is served upon that person to 
show cause why his sentence should not be 
enhanced the right which he would have 
had under s. 439 (6) tore-open the question 
of his guilt had no such finding been 
given vanishes because of the inherent 
incapacity of any Judge of a High Court to 
re-consider the decision given: by another, 
This principle, it appears to me applies 
‘equally to a previous order on revision 
and a previous order on appeal, and I 
follow this authority which dissents from 
the view taken in Mangal Naranv. Emperor 
(2). The only question, therefore, is whether 
the finding of the Sessions Judge is 
correct, and whether on that finding the 
sentence is adequate. Counsel has drawn 
my attention tothe fact that the Sessions 
Judge is wrong in saying that the assail- 
ants scrupulously avoided all vital parts 
for there was one contused wound on the 
back of the head of Nanu Ram, and he has 
asked me to find that the facts establish a 
deliberate attempt to murder. ` 

The facts are that about half past ten in 
the morning the two accused armed with 
lathis rushed out and made an attack upon 
their enemy Nanu Ram, beat him to the 
ground, broke his thigh and ulna bone, . 
struck him at nine places and continued to 
strike him after he had fallen on the 
ground. There was only one injury on the 
head. Itis contended by the Counsel for 
the Crown that had they not been inter- 
rupted they would have put an end to their 
victim. This no man can tell. Taking 
the injuries as a wholel think the inferenee 
drawn by the Sessions Judge is correct 
that they did not intend to kill him but 
merely intended to cause him very serious 
injuries, I, therefore, maintain his finding, 

The question of sentence remains, and 
this, Ithink, is very inadequate indeed. It’ 
is one thing fortwo men to quarrel and 
for one to strike the other with a lathi and 
it is quite another matter for a determin- 
ed premeditated attack to be made by 
two men on one as inthis case. I accept 
the application for revisien presented by 


(1) 97 Ind. Cas. 805; 50 B. 783; 28 Bom. L. R. 1051; 
A. 1. R. 1926 Bom. 555; 27 Or. L. J. 1173. 

(2) 87 Ind. Cas. 424: 49 B. 450; 27 Bom. L. R. 355; 
A, I. R. 1925 Bom. 268; 26 Or, L. J. 968, 


[1001. O. 1927] 


the Crown to the extent of enhancing 
the period of imprisonment to three years. 
I have taken into account the fact that 
substantial fine has been imposed in addi- 
-tion to the imprisonment. 
Z. K, Application accepted., 


MADRAS HIGH COURT. 

. CRIMINAL Revision Case No. 47 or 1926. 
(CRIMINAL Revision Pertrion No. 40 
oF 1926.) 

August 2, 1926. 
Present:—Mr. Justice Jackson. 

In re V. RAMANADHAM— ACCUSED — 

: PETITIONER. 

Factories Act (XII of 1911), ss. 2 (2) (8), 28, 4l— 
‘Factory,’ ‘premises,’ ‘precincts’, ‘employment'—Drying 
yard away from main building, whether factory— 
Sorting ground-nuts by children for decorticating 
them, whether amounts to employment— Offence — 
Manager's liability. | 

The word ‘premises’ in s. 2 (3) of the Factories Act 
means the main building and its appurtenances and 
the word ‘precincts’ is intended to include any ad- 
junct thereof. |p. 235, col. 2.] 

A factory includes everything, machine, rooms, sheds, 
godowns and yards, if within the premises or pre- 
cincts mechanical power is used in aid of any process 
for altering for transport or sale ofany article. The 
test is whether} mechanical power is used in aid ofa 
manufacturing process used in the premises. If it 
isso used in a particular room, the whole premises 
are a factory and not merely the room. [ibid.] 

A drying yard 5 or 6 yards from the wall of the 
building in which machinery for decorticating ground- 
nuts is used is part ofa factory within the meaning 
of s. 2 (3) of the Factories Act and the employment 
of children therein in contravention of the provisions 
of s. 23 of the Act is an offence. [p. 236, cols. 1 & 2.] 

The sorting of ground-nuts for use in a ground-nut 
decorticating machine is work connected with the 
article, subject of manufacturing process, within the 
meaning of s. 2 (2) and amounts to employment under 
the Act. [p. 236, col. 2.] 

Law v. Graham (1), distinguished. 

Once it is found that children are employed in a 
factory in contravention of s. 23 of the Factories Act 
the occupier or manager is liable under.s. 41 of the 
Act. It is immaterial who actually pays them their 
wages, [ibid.] 

Petition under ss. 435 and 439 of the 
Code of Oriminal Procedure, 1898, praying 
the High Court to revise the judgment of 
the Court of the Sub-Divisional Magistrate, 
Vizianagaram,.dated the 5th. September, 
1925, in O. C. No. 33 of 1925.. 


Mr. G. Lakshmanna, for the Petitioner. 
The Public Prosecutor, for the Crown. 
ORDER.—The petitioner seeks to 
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revise the judgment in O. ©. No. 33 of 1925 
on the file of the Sub-Divisional Magistrate, 
Vizianagaram, whereby he has been fined 
Rs. 25 unders. 41, Indian Factories Act, 
XII of 1911, for employing children in his 
factory in contravention of s. 23, 

The first ground taken is that the dyeing 
(probably drying) yard in which the child- 
ren were employed does not form part of 
the factory. 

This place is five or six yards from the 
wall of the building, and has no connection 
with machinery or any work incidental to 
the manufacturing process (D. W, No. 1). 

A factory as defined bys. 2 (3) means 
“any premises wherein, or within the pre- 
cincts of which....... " Pausing here for a 
moment it may be observed that these terms 
“premises or preciacts ” are the most com- 
prehensive that can be conceived. Premises 
means the main building and its appur- 
tenances, and lest that should omit any 
part of the establishment, “ precincts” are 
added which mean any adjunct. Therefore, 
factory includes everything, machine, rooms, 
sheds, godowns and yards. If within these 
premises or precincts mechanical power is 
used in aid of any process for altering for 
transport or sale of any article, then these 
_premises or precincts are a factory. The 
definition does not run—if in any part of 
such premises mechnical power is used then 
such part isa factory. The vital question 
would be, is mechanical power in aid ofa 
manufacturing process used in the pre- 
mises? If the answer is yes, in the decor- 
ticating room, then the whole premises, 
including the yard, are a factory, and not 
merely the decorticating room, as petitioner 
contends. 

In support of this contention Mr. Laksh- 
manna relies upon Law v, Graham (1) where 
it was held that premises occupied bya 
mechanical bottle washer, and used for bot- 
tling beer by hand were not a factory. But 
the decision of this case turned upon the 
question whether washing the bottles was 
a manufacturing process. Lord Alverstone, 
O. J., conceded that putting beer into 
bottles, might, by a somewhat strained con 
struction of the words, be said to be an 
adopting of the article for sale. But he 
held that the washing ofbottles by mechani- 
cal means cannot be fairly called a process 
which is used “in aid of” the bottling of 

(1) (1901) 2 K. B. 327; 70 L. J. K. B. 608; 65 J. P. 


501; 49 W. R. 622; 84 L. T. 599; 17 T. Le R. 474; 19 
Cox 0, 0, 725. 
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beer.. ‘I'd put the present case on all fours 
with Law v. Graham (1) one must postu- 


‘late premises wherein the. children put 
ground-nuts into bags, and somewhere on , 


those ‘premises is a machine for washing 
the bags and no other machinery for any 
other purpose, A ) 

bea factory, for the reason that the machi- 
nery-is not in aid of a manufacturing pro- 
cess,. not for the reason that the machinery 


is in some other portion of the premises. 


But, if in the premises there is machinery. 


admittedly in aid of the process, then the 
premises would be a factory. 


In Paterson v. Hunt (2) the premises con- 


sisted of two rooms separated by a closed 
door: In one room several girls sorted 
rags by. hand and in the other room a 
mechanical shaker for cleaning the rags was 
occasionally used for some of the rags. 


Lord Alverstone held that the process.in | 


stion, sorting rags for sale, was not 
adopene for sale. This ruling would help 
the petitioner if the process in his factory 
were: confined to sorting ground-nuts, | a 
portion of which was occasionally. cleaned 
by a mechanical shaker. But the fact that 
a mechanical decorticator is used on the 
premises carries the present case beyond 
the scope of Paterson v. Hunt (2). _ Darling, 
J., puts the point succinctly: “I cannot 
come to the conclusion that there was here 
any manufacturing process whatever... 
“here,” of. course, referring to the whole 
premises, and-not to that portion of the 
premises. occupied solely by. manual 
workers. .In the . present case 1t cannot 
possibly be said -that there is no manu- 
facturing process whatever on the premises. 
Part of the premises used solely for some 
purpose other than the manufacturing 
process carried on in the factory, may, 
under s. 149 of the English Factory and 
Workshops Act, Edward- VII, Ch, 22, con- 
stitute a separate factory, or be excluded 
from the operation of the-Act; Halsbury’s 
Laws of England, Vol. XIV, pages 443, 444; 
but these circumstances do not assist the 
interpretation of the Indian Act. .On the 
first ground I hold that the „drying yard 
does form part of the factory.. 


Tt is next urged that there was no employ- 
ment of children in the factory as contem- 
plated by the Act. Under s. 46 if a child 
is found in any part in which children are 
employed and: in which work incidental to 


(2) (1909) 101 L. T, 571; 7 3. J. P. 496. 
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any manufacturing process is being carried . 


then such premises will not _ 


(109 I. O. 1957] 


on he shall be deemed to be employed in’ 


the factory until the contrary is proved. -. 


Under.s.2 (2) a person who works in. a. ` 


factory in any.kind of work ‘incidental to.- 
the manufacturing process or connected - 
with the article subject of the manufactur-_- 


ing process, shall be deemed to be employed 
therein. 

The question then arises whether sorting 
ground-nuts can be said to be incidental 
to the process or connected with the article 
subject of the process. The article subject 


. of the decorticating process being ground- 


nut, it must be held that sorting that 
article, is work connected. with the article 


eubjéct of the manufacturing process. -.No. _, 
-doubt .mere sorting was held. to . be :no 


manufacturing process in the case of rags 


.[ Paterson v. Hunt (2)], but then.the rags were 


not subject of any. manufacturing process 
on the premises, They weresimply collect-: 


‘ed, and the only mechanical process, which 
brought the case as their Lordships observ- ' 
was the intermittent ` 


ed near the line, 
use of the shaker forsome of the rags. The 


regular use of the decorticator for all the. - | 


ground-nuts leaves no room for doubt that 


“the article has been subject'of manufactur- 


ing process. 

It must be held, therefore, that the child- 
ren were employed within the mischief of 
the Act. 

Once itis found that the children were 


employed in the factory it is immaterial ..’ 


who actually paid them their wages, the 


occupier or manager is liable under s, 41. 


No other ground was raised, and there is ` ` 


“mo reason to revise the judgment of the 
lower Court. ; 


The petition is dismissed. é 
V, N. V. Petition dismissed, ~ 
A. N. A. . 


a 


RANGOON HIGH COURT. 
OriminaL APPEAL No, 1179 or 1926. 
September 2, 1926. 

Present :—Mr. Justice Chari. 


M. RAMANATHAN—AcousEp—APPLICANT | 4 


VETSUS 5 
EMPEROR—RESPONDENT. 


Penal Code (Act XLV of 1860), s. 498—Hindu Law E 


—Marriage among sub-castes, legality of—Offence 


relating to marriage—Necessity of strict proof of. .. 


marriage. 


- Jn proving an offence in. which marriage is an es- 


sential ingredient it is necessary that the factum of’ 


marriage must be strictly proved. [p. 287,.col. 2} 


Da 
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1t’is doubtful whether there could be a-valid mar-, 
»-tiage under Hindu, Law between an Oriya male and- 

` Telegu female. [p. 237, col. 2.j h . 

, Appeal from the order ofthe Fifth Addi- 
tional Magistrate's Court, Rangoon, ia Ori- 
minal Regular Trial No. 547 of 1925. 

Mr, Vakharia, for the Appellant. 


€ JUDGMENT.—The complainant R. K. 


’ 


-Behara, an Oriya Hindu of the Sudra caste 
filed a complaint against Ramanathan, the 
„accused, charging him with enticing away 
“his legally married wife with intent that 
» she may, have illicit intercourse with him, 
“an offenc3 punishable under s. 498 of” the 
“Indian Penal Code. The Trial Magistrate 
- found ‘the accused guilty, and convicted 
“and sentenced him to 3 months’ rigorous 
‘imprisonment and to pay a fine of Rs. 300 
“or in default to suffer 3 months’ further 
_xyigorous. imprisonment. : i 

“The accused appeals to this Court and 


my experience I have never heard. of such 
a marriage ever having taken place. 

The evidence as to the marriage is that 
of the complainant himself. He says that 
be was married according to the Hindu 
rites and customs, whatever that may 
mean, - The second witness is the girl's ° 
mother. She admits that she has been 
living with the complainant ever since the 
marriage of her daughter. She has been 
in a sense dependent on him. Her evi- 
dence does not carry the case much further. 
“The complainant says that a man by the 
name of Molaram Dass was the Oriya priest 
who officiated at the ceremony. In this 
peculiar marriage a noticeable feature is 
that priests belonging to the Oriya caste 
and priests belonging tọ the Telegu caste 
are alleged to have otliciated. The person 
who was actually called, however, is an 
entirely different man by the name of 


it is argued by the learned Advocate on 
his behalf that (1) no valid marriage 
“was possible between’ the complainant and 
| Satyanarayana who is alleged to have been 
is wife; (2) no marriage has been prov- 
ed; (3) there has been no enticement in 
“the Indian Penal Code. ` l 


Bhola Nath Panda who did not himself 
officiate at the marriage, but whose brother 
Fakir Charan Panda is alleged to have 
officiated. The other two witnesses Bhatta- 


charjee and Misra are merely to Sor 
rhe 


that such marriages are possible. 
adoptive father of the girl says that he 


>v.. The ‘first point to consider is whether 
athere could be a valid marriage between 
“an. Oriya Sudra anda Telegu woman pre- 


does not know of any such marriage, as 
the complainant alleges having taken place. 
He would, undoubtedly, have known of 


. sumably also. of the Sudra caste. In the 
«earlier rulings of the: Indian High Courts 
cib was held that marriages between. per- 
: gons belonging to the. different sub divi- 
, sions of the same caste is illegal unless 


such amarriage, if it had taken place. 
In proving an offence in which marriage 


„is an essential ingredient, it is necessary 


that the fact of the marriage must be strict- 
ly proved. In this case the probabilities 


“ganotioned. by custom. A different view 
“was. taken in. the later rulings, and it has 
been held that there is nothing in the 
“Hindu Shastras.to prohibit such a- mar- 
a ziags: -Upoma. K uchain v. Bholaram Dhubi 
“sy and Mahantava Irrappa v. Gangava 
“~Malappa.(?). In all these cases, however, - 
«the persons belonging to the different sub- 
i divisions spoke the same language and’ 
-were residents of the same Province. In 
“the present case the complainant is-an 
+-Qriya speaking alanguage which is a branch 
“of the Bengali, while the girl Satyanara- 
yand:is,.a Telegu, speaking a.Dravidian 
“Janguage. Whether a marriage between 
athese.two people is legal or illegal it is so 
unusual and unheard of that the evidence 
-relating to the marriage has to be. seruti-- 
~pised with mare than usual care. In all 


are entirely against there having been any 
valid marriage between the parties. The 
complainant admits that he had two, if not 
three, other Telegu women as his mis- 
tresses before he tock Satyanarayana. He 
isan Oriya Hindu and has got an Oriya 
wife in‘his own country. It is also proved 
that before Satyanarayana came to the 
complainant she passed through the hands 
of.one Chelleya, In these circumstances 
when it would have been the easiest thing 
. possible for the complainant to obtain this 
woman as a mistress, it is inconceivable 
that he would have gone out of his. way 
to performa ceremony of marriage and 
“make her his legal wife with the probabil- 
‘ity and almost the certainty of her being 
discarded from the caste in his own coun- 
try: and by his own people. a 
In these circumstances I have no hesi- 
tation in holding that a valid and legal 
marriage has not taken placc, and that, 


(i) 18 6. 708; 13 Ind. Jur. 108; 7 Ind. Deo’ (x. s) ` 
1055. 
(2) 3 Jud, Cas. 962; 33 B. 693; 11 Bom, L. R. 822, 


A 


a 


= 
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therefore, the accused could not have been 


convicted: of the offence of enticing away 
a married woman. Iset aside the convic- 


_ tion and sententte passed on the accused 


Ramanathan, and direct that he be acquit- 
«ted and that the bail-bond executed by 

him be cancelled. The fine, if it has been 

paid, will be refunded to him. 

kL Conviction set aside. 


ALN, A. 


MADRAS HIGH COURT. 
OHIMINAL Revision Cases Nos. 278, 364 AND 
, 418 oF 1926. : 
(OsIMINAL Revision Petitions Nos. 248, 
318 anD 342 or 1926). 

October 28, 1926. 
Present:—Mr. Justice Curgenven. 
DEVARAKONDA LAKSHMINARA- 
SIMHAM— CompLaInaNT—PETITIONER 
versus 


NALLURI BAPPANNA AND OTRERS— 


w’) Accusep Nos. 1 to 6-—RESPONDENTS. 


Criminal Procedure Code (Act V of 1898), ss. 247, 489 
—Summons case—Absence of complainant—Dismissal 
of complaint—Order, whether of discharge or acquit- 
tal—Revision—Interference. NA 

An order dismissing a complaint in a summons 
case for default of appearance of the complainant 
under s. 247 of the Criminal Procedure Code amounts 
to an order of acquittal and not of discharge and the 
Magistrate in such acase has no jurisdiction to set 
aside the order even on good cause being shown for 
the complainant's non-appearance. [p. 238, col. 2.] 

An acquittal under that section does not stand on 
any different footing from an acquittal under other 
circumstances and the High Court, will not set aside 
the order of acquittal in revision except under very 


rare circumstances. [p. 239, col. 1.] f | 
It is a sound rule of practice not to interfere in 
revision when there is no error of law on the face of 


the record. [ibid.] f 
In re Sinnu Gounden (1), relied on, 


Petitions under ss. 435 and 439 ofthe 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the order of the 
Stationary Sub-Magistrate, Tanuku, in 
C. C. Nos. 659 of 1925, 69 of 1926, and 659 
of 1925, respectively. 

Mr. N. Kameswara Rao, for the Peti- 


tioner. i 
Mr. V. Suryanarayana, for the Respond- 


ents. : 

The Public Prosecutor, for the Crown. 
ORDER.—These are three Criminal 

Revision Petitions arising out of C. OC. 

Nos. 659 of 1925 and 69 of 1926 on the file of 

the Stationary Sub-Magistrate of Tanuku. 

The complainant filed a complaint of mis- 
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chief against 6 persons and after some 
witnesses had been examined, the case 
was adjourned to 25th January, 1926, for 
further evidence. Onthat day when the 
case was called on, the complainant was 
not present either in person or by Pleader 
and the Sub-Magistrate, therefore, acquit- 
ted the accused under s, 247, Criminal 
Procedure Code. The next day the com- 
plainant appliedto have it restored to file 
and on 2nd February, 1926, the Sub-Magis- 


„trate passed an order accepting his ex- 


planation for his absence and restoring 
the case. On 13th February, 1926, the ac- 
cused fileda petition to cancel that order nd 
on 19th February, 1926, the Magistrate can- 
celled it. Criminal Revision Case No. 278 
of 1926 is against the order of acquittal 
dated 25th January, 1926, Cr, R. C. No. 418 of 
1926, presented by the accused, is against the 
restoration of 2nd February, 1926, and Cr. 
R. O. No. 364 of 1926, presented by the com- 
plainant is, against the cancellation of that 
order. 

Itis apparent that, the order of 25th 
January, 1926, being one of acquittal, the 
Sub-Magistrate was incompetent to restore 
the case and accordingly that both that 
order and the subsequent order of cancella- 
tion must be deemed to be void for want 
of jurisdiction. The only question I have’ 
to decide, therefore; is whether there are 
grounds for setting aside the order passed 
under s. 247 acquitting the accused. The 
argument in favour of such inference is 
in substance,that.upon the merits the Sub- 
Magistrate was right in the course he 
adopted, that the interests of justice re- 
quire that the complaint should be proceed- 
ed with, and that since this Court can do 
legally what the Sub-Magistrate did illegal- 
ly it ought to regularise his action, It 
is quite true that the petition which the 
complainant presented on the day following 
the order contains a very reasonable ex- 
planation for his'failure to appear when 
the case was called and, had it been open 
to the Sub Magistrate to accept this ex- 
planation and restore the case, no fault 
could have been found with the exercise of 
his discretion. Unfortunately, however, 
the Criminal Procedure Code contains no 
provision analogous to O. IX, r. 4, Civil 
Procedure Code, enabling a Court to set 
aside an ‘order passed on ‘default of ap- 
pearance, Not only so, but ina summons 
case, such as we are now dealing with, such 
a default entails nota mere discharge of 


{100 t 0, 1927] 


the accused but his acquittal. I do not 
think that there is any reason to hold that 
an acquittal under this section stands on 
any different footing from an acquittal 
ordered in any other circumstances, as for. 
instance, under s. 258, Criminal Procedure 
Code, and it is unnecessary to cite author- 
ity for the.rale of practice that upon an 
application in revision an acquittal should 
very rarely beset aside. Apart from these 
general principles of procedure, there is 
authority thore precisely applicable here. 
Inre Sinnu Gounden (1) relates to a case in 
which owing to thecomplainant’s absence, 
the Magistrate acquitted the accused under 
s. 247, Criminal Procedure Code, and it 
was subsequently discovered that the 
accused himself had contrived the absence 
of the complainant by getting him arrested 
on a falsecharge. The District Magistrate 
referred the case for the orders of the 
High Court under s. 438, Criminal Pro- 
cedure Code, but Miller and Spenser, JJ., 
refused to set aside the order of acquittal 
partly no doubt because the District Magis- 
trate might have moved the Government 
to appeal, but partly also because the 
Magistrate’s action in acquitting the ac- 
cused, upon the information which he had 
ab the time before him, was perfectly a 
legal order. As observed by Spencer, J., it 
has always been regarded as a sound rule 
of practice not to interfere in revision when 
there is no error of lawon the face of the 
record. The same principle was followed in 
a recent unreported case (Cr. R. O. 
No. 772 of 1925*) which also related to an 
acquittal under s. 247, Criminal Procedure 
Code. There, although the complainant 
appeared five minutes after the case was 
disposed of, the learned Judges found that 
the Magistrate had acted within his powers, 
that his order was not illegal and that 
it would not, therefore, be right for the 
High Court in revision to interfere with 
it. Adopting this principle I must dis- 


miss Or. R. C. No. 278 of 1926. It’ follows - 


that Cr. R.C. No 418 of 1826 is allowed 
and Cr, R, C. No 364 of 1926 is dismissed. 
V. N. V. Petitions Nos. 278 and 864 
NLA, of 1926 dismissed, 
Petition No. 418 of 1926 
allowed. 


1) 23 Ind. Cas. 188; 38 M. 1028; 26 M. L. J. 160; 
(1914) M. W. N. 273215 Cr. L. J. 236. 


*Since reported as Nagarambilli Tankya_v. Matta 
yagannatha, 96 Ind, Oas. 652.—[Ed ] 
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MADRAS HIGH COURT. 
Criminat Revision Case No, 250 oF 1926. 
(CriminaL Revision Petition No. 2:7 
oF 1926). 

November 2, 1926. 

Present: —Mr. Justice Curgenven. 
KANAGAMMAL—PETITIONER 
versus 
PANDARA NADAR-—RESPONDENT, 
Criminal Procedure Code (Act V of 1898), 3. 488— 
Order for maintenance against husband—Wife re- 
joining husband and subsequently leaving— Application 
to enforce original maintenance order, whether main- 

tainable—Procedure. 

It isa general principle of law that an order whose 
term is not fixed, and whose currency is not made 
expressly dependent upon the continued existence of 
some circumstance or set of circumstances, remains 
in force until it is cancelled; and prima facie this 
rule applies to maintenance orders passed under s. 
488, Cr. P. ©. In such cases, therefore, until the 
person against whom the order has been made obtains 
either the cancellation or a modification of the origi- 
nal order, the original order must be deemed to 
continue in force. [p. 240, col. 1.] 

‘The mere fact that a wife who has obtained an 
order for maintenance against her husband has re- 
turned to live with him willnot have the effect of 
bringing the order to an end automatically. [ibid.] 


Petition under ss, 435 and 439 of the 
Code of Criminal Procedure, 1898, praying, 
the High Court to revise an order of the 
Oourt of the Sub-Divisional Magistrate, 
Tuticorin, dated the 29th September, 1925, 
in M. C. No. 26 of 1925, 

Mr. P. N. Appuswami Ayyar, for the Peti- 
tioner. 

Mr. V. Rajagopalachariar, for the Re- 
spondent. 

“The Public Prosecutor, for the Crown. 


ORDER.—In 1921 the petitioner applied 
for and obtained an order against her hus- 
band, the counter-petitioner, under s. 488, 
Criminal Procedure Code, for the payment 
of maintenance for herself and her daughter 
at the rate of Rs. 10 per mensem. Subse- 
quently, during the years 1922-23, she 
returned to the counter-petitioner and 
lived with him, bearing him another 
child. She then left him again and in 
1924 applied to execute the maintenance 
order, but her petition was dismissed. Then 
she came up to this Court in revision 
(Criminal Revision Case No. 52 of 1925) 
and Jackson, J., cancelled the Sub-Divi- 
sional Magistrate’s order rejecting her 
application, leaving it to him either to 
give her arrears under the old order or, 
if it was found that the order was no 
longer in existence, to let her file's fresh 


Ge ec. Sete 
“application. Accordingly on 22nd August, 
1925, she filed a petition for 11: months’ 
arrears of maintenance up to that date. 
The learned Sub-Divisional Magistrate, in 
the. order-which it is now sought to revise, 
held that the reconciliation between hus- 
band and wife had brought the old order 
to an end automatically so that it lay on 
the petitioner to adduce further proof that 
“she ‘was entitled to maintenance. The 
point now arising for decision, therefore, 
is whether the original order granting. 
maintenance may be deemed to be still in 

` existence. 
"It isa general principle of law that an 
‘order whose term is not fixed, and whose 
currency is not made expressly dependent 
upon the continued existence of some cir- 
- cumstance or set of circumstances, remains 
. in force untilit is cancelled; and prima 
facie this rule ‘applies to maintenance 
orders pased under s. 488, Criminal 


Procedure Code. Sub-section (5) of that - 


section provides that in Gertain specifi- 
ed circumstances, where a wife is liv- 
` ing in adultery, where- without suff- 
“cient reason she refuses to live with her 
` -hùsband, or where the parties are living 
`: separately by mutual consent, the Magis- 
trate’ shall cancel the order. It is also 
open to the Court, under s. 489; to make 
` an alteration in the allowance on proof 
of a change in the wife's circumstances. 
“In such: ‘cases, it will be forthe counter- 
petitioner to obtain either the cancellation 
‘Or the modification of the original order, 
- and -until he does that, the original order 
, must be deemed to be still in force, 
. mere fact, for instance, that a wife is living 
-in adultery, will not bring the order to 
-an end automatically. If it did so,.there 
- would be no need for the Court to cancel 
< it. And similarly, the . mere fact that a 
“.wife has returned to live with her husband 
. will not have this effect, although it is 
-.true-that the Code makes no provision for 
-its cancellation upon such an event occur- 
- ring, . Nor does it make any provision, to 
„tako another example,-for cancelling ‘the 
‘order. upon proof that the husband has 
divorced his wife. A case of the latter 
-.skind came before the Allahabad Iligh Court 


cin Shah Abu Ilyas v. Ulfat Bibi (1) and it 


.~ was held to be the duty of the Court, if 
~ the plea of divorce were established, to 
‘decline to enforce the order which it bad 
(1) 19 A, 50; A, W, N. (1896) 173; 10 Ind, Dee, (x. s.) 

33. 
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The. 
. observations. 


* Gal. 456: 24 Gr. L. 
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discretion to do under s, 490, ‘Criminal 
Procedure Code, and so, if a wife “re- 
turns to live with her husband, it would 
be open to the Court to decline to -en- 
force the order, whether of not, it 
would have the power in the ‘absence 
of any statutory provision, : to cancel 
it. The order would remain in suspense. 
This was the view taken in: Parul Bala 
Debi v. Satish Chandra Bhattacharjee” (2) 
where a wife had temporarily returnéd to 
her husband and left him again: “A mere 


temporary stay of this kind, though it 


may have suspended the operation of ‘the 
order, had not the effect of cancelling if in 
the wayin which it could be cancelled‘under 
s. 488 (5) of the Code.” A contrary view 
seems to have been taken by: Straight, J., 
on the case referred -to by the learned 
Joint Magistrate in Phul Kaliv. Harnam 
(3), viz., that upon a wife voluntarily return- 
ing to her husband-the order would per- 
manently “ become: ineffectual? notwith- 
standing that at the date of the-subsequent 
proceedings, she had left him again; but I 
think with respect, that thisis not. the 
correct position. ` eS HG esc 
It was accordingly open to-the petitioner 
to apply for the execution of the order, 
as still subsisting. The counterpetitioner’ 
might then have resisted the application 
upon any of the. grounds specified in stb- 
s. (5). To enable this course now to: be 
adopted, [ set aside the ‘-Sub-Divisional 
Magistrate's order; dated 29th’ September, 
1925, and direct him to restore to file the 
petition dated 22nd August, 1925, and ‘to 
dispose of it in the light of ‘the. foregoing 
If the counter:petitioner 
fails to show that the petitionér is “now 
disentitled to maintenance under sub-s, 
(5), it will be for: the. Court: to. consider 
with effect from: what date the “payment 
of arrears should. be, enforced.: Under the 
second proviso to's. 488 (3) tho; Cowft’s 
power extends to the recovery. of -arteårs 
falling due over: a. period of ‘one year next 
before the date of ‘application, that date 
being 22nd August, 1925, but it does not 
follow that that power should be fully 
exercised, and I observe that the petitioner 
herself only asked: for the ‘recovery. Of. 11 
months’ arrears. AG ene 
V. N. V. Ws 
(2) 75 Ind, Cas. 529; 37 
J. 945, 
(5) A. W. N. (1838) 217, 


Case têmaha, 
C: DT 180; A. I. R. 1923. 


Hob I. 0. 1927] | "SHAH MOHAMMAD Nam ATA V. MoHaMatad SHAMSH-tD-DIN, 


MADRAS HIGH COURT. 
. Saconn Crvit APPRALS Nos, 479 ano 480 
or 1925. 
October 20, 1926. 

Present :—Mr. Justice Waller. 
KALIBA SAHIB AND orHers—APPELLANTS 
VETSUS 
PERIATHAMBIA PILLAT AND OTAERS— 
Derenpants— RESPONDENTS. 

Madras Estates Land Act (I of 1908), Sch. I, Art. 8— 

Limitation Act (IX of 1908), Sch. I, Art. 166—Suat for 
rent by landholder under registered lease deed - Limi- 
tation, 
. A suit for rent by a landholder under the Madras 
Estates Land Act even when based on a registered 
lease deed is governed by the 3 years’ period of limi- 
tation under Art. 8, of the first Schedule of the Madras 
Estates Land Act and not by the 6 years’ period under 
Art. 116 of the Limitation Act. ‘ 

Ramakrishna Chetty v. Subraya Iyer (1), Sundaram 
Iyer v. Muthuganapatigal (2) and Rajah of Pittapur 
v. Gant Venkat Subba Rao (3), followed. 
` Second appeals against the decrees of the 
. District Court, East Tanjore at Negapa- 


tam,in A. S. Nos. 444 of 1923 and 180 of 1924, 


preferred against the decrees of the Court 
cf the Sub-Collector, Nagapatam, in Sum- 
mary ‘Suits Nos. 50 of 1923 and 2 of 1924, 
respectively. 

FACTS,.—The plaintiff brought two 
suits for recovery ofrent against the defend- 
ants under the Madras Estates Land Act, 
The defendants were holding under a re- 
gistéred lease deed, dated 30th October, 
1914, for a period of 7 Faslis. The suits 
were in each case more, than 3 years and 
jess than 6 years from the date when the 
cause of action accrued. i 

The' Sub-Collector dismissed both the 
suits holding that they were barrəd by 
limitation on the ground that the suits were 
governed by Art. 8 of the first Sch. of the 
Madras Estates Land Act and not by Art. 
116, Limitation Act, applicable to registered 
contracts, The decrees were confirmed in 
appeal. Against the said decrees the above 
‘second appeals were filed. 

Mr. R. Kuppusami Iyer, for the Appel- 
ldnts. ` a 
- Mr. Pento, for the Respondents. 
|. SUDGMENT.—The only question for 
consideration is that of limitation. The 
decisions of this Court seem tome to lay 
down that the claim for Faslis 1326 and 
1327 is barred by limitation [Vide Rama- 
krishna Chetty v. Subraya Iyer (1), Sundaram 
yer v. Muthuganapatigal (2) and Rajah 

(1) 18 Ind. Oaa. 64; 38 M. 101; 24 M. l, J. 54; (1913) 
M W, N, 303, 
= ae Ind. Gas. 184; 11 M. L, T, 276; (1912) M. W. 
aN, ' 7, Š À 
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of Pittapur v. Gani Venkat Subba Rao (3)] 
and that it makes no difference whether 
the landlord is suing on a registered deed 
or not. 

The appeals are dismissed. Second 
Appeal No. 480 of 1925 is dismissed witb, 
costs. l 

VN. V. Appeals dismissed, 


(3) 30 Ind. Gas. 94; 39 M. 645; 29 M. L. J. 1; 18 MM. 
L.T. 67; 2 L, W. 661; (1915) M. W. N. 547. 





OUDH CHIEF COURT. 

SECOND Civin APPEaAL No. 21 or 1926. 
December 20, 1926. 
Present:—Mr. Justice Hasan and 
Mr. Justice Misra. 

SHAH MOHAMMAD NAIM ATA— 
DEFENDANT—APPELLANT 
versus 
MOHAMMAD SHAMSH-UD-DIN — 
PLAINTIFF— RESPONDENT, 

Muhammadan Law—Wagf, creation of— Property 
dedicated for upkeep of khangah, whether waqf— 
Dedication of income, effect of~Grant in name of 
sajjadanashin, effect of—Government, whether can 
create waqt—Decree against sajjadanashin—W adf pro- 
perty, whether can be attached. 

- A khangah is a religious institution like a monastery 
where disciples live and religious instruction is 
imparted to them. [p. 244, col. 1.] 

Under the Muhammadan Law the moment a wagf 
is created all rights of property pass out of the 
wagif and vest in God. The curator, whether called 
a mutawalli or sajjadanashin or by any other name, 
is merely a manager of the property and not a 
“trustee” as understood in the English system of law, 
[p. 244, col. 2.) i 

Where property is given to the sajjadanashin of a 
khangah for the purposes of the maintenance of the 
‘khangah, it cannot be said that the property is given 
to the sajjadamashin personally and not to the insti- 
tution. The gift is virtually according to the spirit 
of the Muhammadan Law, to God Almighty for 
the purpose of the upkeep of the institution and the 
property must, therefore, be regarded as wagf. 
ibid. n 
t ibre the income ofany specified property is to be 
permanently devoted to certain religious and charite 
able objects, sucha permanent dedication is termed 
wagf, and it is not absolutely necessary in order to 
create a wags that this term should’ be used in ths 
instrument creating it. [p. £45, col. 1.) 

Just asa private person can create a wagi by de- 
dicating the income of certain property to the main- 
tenance of a religious or charitable object, so Goy- 
ernment may create a wagf by directing that the 
income of the property should go towards the upkeep 
ofa religious institution. [p. 247, col. 1.) | 

Where property has been gifted or devised to & 
trustee with the object of providing for certain relis 
gious duties, neither the whole nor any portion of the 
corpusean be sold in execution of a decree obtained 


against the trusies personally, [p.248,co]r2). O, 


Poa 
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Certain property had been granted by the Kings of 

Oudh to the sajjadanashin of a khangah for the up- 

keep ofthe khangah. After the introduction of the 

British Administration into the Province of Oudh the 

Chief Commissioner of Oudh, under the authority of 

the Governor-General-in- Council, confirmed the grant 

.and stated expressly in the sanad that the tenure 

* granted by the former Government was maintained. 

It was,-however, further stated that in certain con- 

ditions the grant would be resumed: 

Held, (1) that the property comprised in the origin- 
al grant had become wakf under the Muhammadan 
Law; [p. 244, col. 1.] 

(2) that the British Government had restored to 
the sajjadanashin the same tenure which he was in 
possession of, prior to Lord Canning’s Proclamation 
and that the ‘property, therefore, continued to be wakf 
in pite of the terms of the Proclamation; [p. 249, 
co. ] 

(3) that inasmuch as it was aepiesaly provided by 
the Crown Grants Act that it was open to the Crown 
to impose limitations and restrictions upon grants 

. made by it or under its authority and that such con- 
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ditions and limitations were to be valid notwithstand- : 


ing any rule cf law to the contrary, the condition 
laid down in the sanad that the grant would be 
resumel in certain events did not operate to take 
nen from . the property the character of wakf. 
ibi 

(4) that, therefore, the property was not liable to 
-attachment and sale in execution of a decree obtained 
against the sajjadanashin personally. [ibid.] 


Appeal against the decree of the 
‘District Judge, Rai Bareli, in Appeal 
No. 12L of 1924, dated the 10th October, 
-1925, reversing: that of the Additional Sub- 
ordinate Judge, Rae Bareli, dated the 20th 
October, 1924. 

_ Messrs, Naimat Ullah and Muhammad 
‘Wasim, for the Appellant. 
Mr, Hyder Husain, for the Respondent. 


JUDGMENT. 
‘= Misra, J.—This is a defendant's appeal 
‘arising out of a suit for declaration to the 
effect that certain rents and profits sought 
‘to be taken in execution of a decree against 
the appellant are liable to be attached in 
satisfaction thereof. The facts are that the 
‘plaintifi-respondent, Muhammad Shamsh- 
ud-din, obtained a simple money- decree from 
‘the Court of the Subordinate Judge of Rae 
Bareli on the lst May, 1915, for Rs. 2,250 
against the defendant-appellant, Shah 
“Mohammad Naim Ata, the sajjadanashin 
of a khangah (monastery) known as Khangah 
‘Karimiah, situate in Salon, District Rae 
Bareli. In execution. of the said money- 
decree the plaintiff attached rents and pro- 
fits of two villages, namely, Ataganj Usri 
and Khwajapur both situate in the District 
of Rae Bareli. The appellant objected in 
the execution proceedings that these villages 
were endowed property belonging to the 
aforesaid khangah and that the rents theres 


i 
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of were not liable’ to attachment. The 
objection was allowed in the Execution 
Court upon which, the plaintiff-respondent 
brought the present suit for declaration. 
The ‘learned Additional Subordinate 
Judge of Rae Bareli by his decree, dated 
the 20th October, 1924, dismissed the plaint- 
iff's suit holding the two villages, the rents 
of which had been attached in execution of 
his decree by the plaintiff: to be endowed 
property. On appeal the learned District 


_Judge of Rae Bareli took a different view 


of the matter and by his decree dated the 
10th. October, 1925, holding that the pro- 
perty was not wakf set aside the decree of 
the learned Subordinate Judge and allowed 
the plaintiffs appeal. 

The defendant has now come to this Court 
in second appeal; and the only question 


which we have to decide is whether the 


{wo villages, Ataganj Usri and Khwajapur, 
form part of the endowment appertaining’ 
to Khangah Karimia, Salon, and thus con- 
stitute wakf property. 

The two villages in dispute werg confer- 
red by the British Government upon Shah 


‘Husain Ata, grandfather of the present 


defendant. appellant Shah Mohammad Naim 
Ata by virtue ofa sanad, dated the 26th 
September, 1862, under which these two 
villages along with several others were 
granted for the .upkeep of the buildings 


and the school belonging to Kkanqah 


Karimia, Salon. The document has been 
filed in the case and is marked as Ex. A. S, 
To understand the history of the endow- 
ment we think it proper-to qiote the terms 
of the sanad in full which run as follows:— 

“It having been established after due 
inquiry that Shah Husain Ata held the 
under-mentioned land in Tahsil Salon, Zila 
Partabgarh (now Zila Rae Bareli) in rent- 
free tenure under theformer Government, 
the Chief Commissioner, under the author- 
ity of the Governor-General-in-Council, is 
pleased to maintain the tenure so long as 
the grantees perform their duties and keep 
up the buildings and the school according | 
to the terms of the grant on the following 
conditions: — 

That he shall have surrendered all sañads; 
title-deeds and the documents relating to 
the tenure in question; 

That he and his successars shall strictly 
perform all the duties of landholder in 
matters of Police and any Military ‘or Politi- 
cal service that may be required of th em 
by the Authorities; and i 
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That they shall never fall under the just 
suspicion of favouring, in any way, the 
designs of enemies of the British Govern- 
ment, If any one of these conditions is 
broken by the present incumbent or any of 
his successors the tenure will be immedi- 
ately resumed.” 

_ The sanad is in both English and ver- 
nacular, and we think it proper to quote 
below a portion from the vernaculur inas- 
muchas it brings out the intention of the 
Government more clearly: — 

“Nawab...... Governor General Bahadur-.. 
jalsa kounsil dam igqbalhu us arazi ko jab 
tak amadni sarf us makan wa madarsa men 
awae jis ke waste diya gaya, hasb sharait 

_mufasil zail qaim farmate hain.” 

It will appear from the terms of the afore- 
said sanad that tle endowment was not 
made by the British Government for the 
first time but was one which was main- 
tained by it having been held as such under 
the former Goverament, namely, the King’s 
Government in Oudh. The institution for 
‘which this endowment existed isan old 
‘khangah situate in Salon, District Rae 
Bareli, and’ the endowment, , which was 
maintained by the British Government, was 
a véry old endowment made by Aurangzeb, 
Emperor of Delhi. This is evident from 
the history of the endowment given on 
pages 100 to 102 of the District Gazetteer 
of Rae Bareli which is quoted bslow:— 

“One of the largest estates not held by 
taluqdars isthe Salon wagf or endowment, 
representing an old religious grant made 
by Aurangzeb, and increased at various 
times by different Sovereigns up to the days 
of Asafudaula. The Pirzada family claim 
to be Faruqi Sheikhs and to have come 
from Yaman in Arabia, whence their an- 
cestora migrated to Jaunpur. There Shah 
Addahan became celebrated as a saint, and 
from him the Pirzadas acquired the name 
of Addhani. His descendant Shah Abd-un- 
Nabi, came to Salon, and his son, Shah 
Pir Muhammad, obtained some celebrity. 
He went to Manikpur, where he became a 
disciple of Qazi Abdul Karim, the sajjada- 
nashin; later he returned to Salon, taking 
up his abode at the tomb of Piran Parontha 
a companion of Saiyid Salar. In 1086 
Hijri he received from Aurangzeb the 
yevenue-free grant of Mirzapur Bakhtiyar, 
and his son,” Shah Pir Ashraf, obtained 

Ashrafnagar Singhol in 1090 H., Palipur 
in 1109 H.,and Kishandaspur from Bahadur 
Shah in 1119 H. The remaining villages 
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‘daula and Asaf-ud-daula, of whom 
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were given by Shah Alam in 1175 H. Shah 
Pir Ashraf died at the age of 90, and left 
two sons, Pir Ata, who died childless, and Pir 
Muhammad Panah, The latter was succeed- 
ed by his son, Shah Karim Ata, as sajjada- 
nashin, during whose tenure certain addi- 
tions were made to the grant by Shuja-ud- 
the 
latter visited Salon on pilgrimage. In 1824 
Shah Karim Ata divided his whole proper- 
ty equally between his three sons, Shah 
Ashraf Ata, Shah Panah Ata and Shah 
Gafur Ata, reserving one village Muham- 
madabad, for the maintenance of his two 
daughters. The first son died during his 
father’s lifetime, and then the partition 
was annulled, Panah Ata being declared 
sajjadanashin and the sole proprietor; but 
this was apparently neveracted upon, and 
endless litigation ensued up to 1835, and 
again after annexation till 1886. At the 
death of Karim Ata in 1833, Ahsan Ata, 
son of Ashraf Ata, and Shah Ghafur Ata 
sued the sajjadanashin, Panah Ata for 
their shares; and the Nazim, Khadim 
Husain Khan, being appointed to settle 
the dispute, drew up an agreement whereby ~ 
Panah Ata was to retain his position wit 

a half share of the property, the remainder 
being equally divided between the ner 
claimants, while the former had to bear 
the expense of the charitable donations. In 
1856 Major Barrow, Deputy Commissioner 
of Salon, enquired into the titles; all the 
old sanads and farmans were filed in his 
office, and were destroyed in the Mutiny. In 
1860 asecond inquiry, or rather series of in- 
uiries, was instituted and the result was 
that, firstly, twelve villages in the Parganas 
of Bihar, Kunda and Dhingwas were given 
unconditionally in perpetuity to the sajjada- 
nashin; secondly, other villages six in num- 
bar, were granted to the sajjadanashin, Shah 
Husain Ata, son of Panah Ata, who had died 
in 1860, and other members of the family, 
either for life.or conditionally; and thirdly, 
14 villages and nine mahals comprising 
Mirzapur Bakhtiyar and Dhankasra in Par- 
shadepur, 12 villages and seven mahals in 
Salon, Ashrafnagar Singhol in Manikpur, 
and Afzalpur Sataon in Karra of Allahabad, 
were granted to the sajjadnashin condi- 
tionally forthe upkeep of the school and 
certain religious buildings, including the 
dargha, three, mosques at Salon, and 
various mosques and other institutions 
elsewhera, The sanad is dated the 26th 
of August (ste), 1362, and the marin cone 
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dition provides that “the said lands shall 
be continued to him so long as the income 
is devoted to the buildings and the school 
for which they were granted.” We may 
note that the actual date of the sanad, as 
.jt is before us, is 25th September, 1862. 


It will thus appear that the institution is 
avery old one and the Kings of Delhi had 
given property including the two villages 
in suit as wagf for the upkeep of the build- 
ings and the school at Salon. A khangah is 
a religious institution like a monastery where 
disciples live and religious instruction is 
imparted to them The madrasa referred to 
above is obviously for the imparting of such 
religious instructions. No doubt is, there- 
fore, left in our minds that the two villages 
in dispute having been given to Shah 
Muhammad Ala, who was the sajjadanashin 
of the khangah at Salon, for the upkeep of 
the buildings and the school connected 
therewith are the waqf property and cannot, 
therefore, be attached in execution of 
decree; nor can the rents and profits of the 
said property be held to be liahle to attach- 
ment. In Vidya Varuthi Thiriha v. Balu- 
Pi Tami Ayyar (1), their Lordships of the Privy 
Council observed as follows:— 

“But the Muhammadan Law relating to 
trusts differs fundamentally from the 
English Law. It owesits origin toa rule 
laid down by the Prophet of Islam; and 
means ‘the tying up of property in the 

ı ownership of God the Almighty and the 
, devotion of the profits for the benefit of 
human” beings.’ When once it is declared 
that,a particular property is wagf, or any 
| Stich expression is used as implies wagf, 
! or the tenor of the document shows, as in 
the case of Jewan Doss Sahoo v. Shah 
Kubeer-ood deen (2), that a dedication to 


\ right of the wagif is extinguished and the 
ownership is transferred to the Almighty. 
The donor may name any meritorious object 
as ‘the recipient of the benefit. The 
manager of the wagf is the mutawallt, the 
governor, superintendent, or curator. In 
Jewan Doss Sahu’s case (2), the Judicial 
Committee call him ‘procurator,’ That 
case related toa khangah, a Muhammadan 
institution analogous in many respects toa 

J) 65 Ind. Cas. 161; 48 I. A. 302 at p. 312; (1921) 
M. W. N. 449; 41 M. L. J. 346; 44 M. 831: 3 U. P. L. 
R. (P. 0.) 62; 15 L. W. 78; 30 M. L. T. 68; 3 P. L. 'T, 
245: 26 O. W. N. 537; 24 Bom. L. R. 629; 20 A. L. 


J. 497; A. L R. 1922 P. ©. 123 (P. C.). 
(2: 2A. I. A. 390; 6 W. R. P. C. 3; 1 Suth; P, O, J: 


100; 1 Sar. P..O J. 206; 18 E. R, 346, 
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pious or charitable purposes is meant, the. 
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math where Hindu religious instruction is 
dispensed. The head of these khkangahs 
which exist in large numbers in India, is 
called a sajjadanashin. He is the teacher 
of religious doctrines and rules of life, and 
the manager of the institution and the ad- 
ministrator of its charities, and has in most 
cases a larger interest in the usufruct than 
anordinary mutawalli. But neither the saj- 
jadanashin nor the mutawalli has any right 
in the property belonging to the wagf; the 
property is not vested in him and he is not 
a ‘trustee’ in the technical sense.” 

Their Lordships further observed (vide 
p. 315*) as follows:— 

“Neither under the Hindu Law norin the 
Muhammadan system is any property ‘con- 
veyed’ toa shebait or a mutwalli, in the’ 
case of a dedication. Noris any property 
vested in him; whatever property he holds 
for the idol or the institution he holds as 
manager with certain beneficial interests 
regulated by enstom and usage. Under the 
Muhammadan Law, the moment a wagf is 
created all rights of property pass out of the 
wagif, and vest in God Almighty. The 
curator, whether called mutawalli or sajjada- 
nashin, or by any other name, is merely a 
manager. He is certainly not a ‘trustee’ 
as understood in the English system.” 

It was argued on behalf of the plaintiff- 
respondent that the villages having been 
expressly conferred upon Shah Husain Ata 
under the terms of the sanad, they could 
not be deemed to have been dedicated to 
God Almighty. We are not prepared to 
accept this contention. As observed by their 
Lordships of the Privy Council in the above 
referred case (vide p. 311*) when the gift is 
directly to an idol or a temple (or toa 
khanqah), the seisin to complete the gift 
is necessarily efiected by human agency. 
Called by whatever name, he is only thé 
manager and custodian of the idol or -the 
institution. When, therefore, the property 
was given to the sajjadanashin of khangah, 
Salon, and when his name was used in the 
endowment, it could not by any means be 
said that the property was given to him and 
not to the institution. The gift is virtually, 
according to the spirit of the Muhammadan 
Law, to God Almighty for the purpose of 
the upkeep of the institution, it being one 
of the sacred and religious objects specified 
in the said law. me - 

.The learned Counsel for the plaintiff- 
respondent also contended with great 

#Pages of 48 I. A.—[Ed] . ; : 
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earnestness. that thé property could not 
be deemed to be wagf property inasmuch 
asit was nowhere so expressly stated in 
the sanad, This argument, in our opinion, 
has no force. In Wilson’s Anglo-Muham-’ 
madan Law, Chap. XI, s. 317, p. 337 (5th 
Edition) it is-‘stated that where the income 
of any specified property is to be perma- 
nently devoted to certain religious and 
charitable objects, such a permanent dedi- 
cation is termed “wagf', and that it is not 
absolutely necessary to the validity of the 
endowment that this term should be used 
in the instrument creating it. The fact that. 
no such words are used in the sanad grant- 
ed by the British Government, does. not 
show: that such words were not originally 
used in the grants given by the Emperors 
of Delhi or in the grants made in con- 
firmation thereof by the Kings of Oudh. 
The original documents showing those 
grants had been filed in 1856 in the office 
of Major Birrow, Deputy Commissioner of 
Salon, whilethe inquiry was being conduct- 
ed by him into the titles and were. subse- 
quently destroyed in the Mutiny. Absence 
of the word ‘waqf’ in the samad granted by 
the British Government in the year 1862, 
to our minds, is of no significance whatever. 
We may, however, state that it was held so 

` far back as 1840 by their. Lordships of the 
Privy Council that the term “Altamgha” 
or “Altamgha enam” ina royal grant, does 
not, of itself, convey an absolute proprie- 
tary right to the grantee; where from the 
general tenor of the grant it is to be infer- 
red, that awagf or endowment to religious 
and charitable uses, was intended; vide, 
Jewun Doss Sahoo v. Shah Kubeer-ood deen 
(2). In that case the terms of the farmans 
of Alamgir ran thus: . 

“As it has come to the knowledge of His 
Majesty, that agreeably to a sanad, fur- 
nished by the hakims, certain mouzahssituate 
etc., have been appropriated for the pur- 
pose of meeting the charges of fakeers and 
students ofthe madrasa, and the khangah 
and Musjid of Moola Dervish Hoossein, son of 
Moola Gholam Ali, and the aforesaid indivi- 
dual is hopeful for the royal munificence and 
favour, His Majesty’s royal commands are, 
that in the event ofthe aforesaid mouzahs 
being in the oqcupation and enjoyment of 
that individual, the whole of their mouzahs 
‘shall continue as they formerly wereat a 

. jumma of 15,000 dams (from such a date), in 
“the character of a maddad mash(aid for sub- 
gistence), according to the tenor of the grant; 
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of these lands to meet the charges of the 
students of his madrasa and musjid, and 
the present and future hakims, the amils, 
etc., are enjoined to relinquish the mouzahe 
in question to that person's occupation, to 
deem them maaf (exempt from tax), and 
blotted with the pen in every respect, and 
not torequire of him a fresh sanad annual- 
ly. Should that individual occupy any- 
thing in any other way, they are not to 
countenance him.” | 

. The question was referred to the Kazi for 
opinion and he gave his fatwa as follows:— 

“ As inthe farman it is written that the 
produce of the lands specified therein is to 
be applied to meet the charges of students 
of madrasa and Musjid of Moola Dervish 
Hoossein, and as it is not written that thej 
said Moola shall appropriate the produce 
to meet the charges of his family and 
children, or that he shall enjoy the same 
with his family and children, it, therefore, 
appears tous, that the landsin question 
have been paid as wakf in the character 
of maddad mash, and are not liable to sale 
or gift.” 

It ig to be observed in this case that the 
word ‘ wakf ' was not mentioned in the 
farman and that the individual, on whose 
application, the grant was made, was one 
Moola Hossein expressly named ‘therein 
and that the property under the terms of 
the farman was tobe under the géneral 


‘superintendence of Darwish Hossein and 


was to remain vested in him, his heirs and 
successorsand yet it was held that because 
the purpose of the grant was to maintain 
a religious and charitable institution the 
persons to whom the grant was made 
were not considered to be proprietors but 
were to be considered merely as muta- 
wallis of the khanqah. We would like to 
quote a passage from the judgment of 
their Lordships of the Privy Council to 
be found on pp. 421 and 422* of the said 
report, which runs as follows :— 

“This decision is in accordance with 
the doctrine laid down in the Hedaya, 
Book XV, of Wakf or appropriation, Hamil- 
ton’s translation, Vol. II, p. 334, where it 
is ‘said ‘wakf’ in its primitive sense 
means ‘detention’. In the language of 
the law, (according to Haneefa), it signifies 
the appropriation of any particular thing, 
in such a way that the appropriator's 
right in it shall continue, and the advan- 

*Pages of 2 M. I. A.—[Hd.] 


ats: 
kade of it go to sone charitable purpose, 
in “the manner ofaloan. According to the 
two disciples, ‘wakf’ signifies the -ap- 
propriation of a particular article in such a 
manner as subjects it to the rules of divine 
property, whence the appropriator's right 
in ‘it is extinguished; and it becomes a 
property of God, by the advantage of iit re- 
sulting to his creatures. The two disci- 
ples, therefore, hold appropriation to be 
absolute, though differing 
Aboo Yoosaf holds the appropriation to be 
absolute from the moment of its execution, 
whereas Muhammad holds it to be absolute 
only on the delivery ofit toa mutawalli, 


(or procurator) and, consequently, that it- 


cannot be disposed of by gift or sale, and 
that inheritance also does not obtain with 
espect to it. ‘Thus the term “wakf” in 
ts literal ‘sense; comprehends all that is 

Aentioned, both by Haneefa, and by the 
two disciples. ` 

“Again (p: 344) it is said, ‘ Upon an ap- 
ipropriation becoming valid or absolute, 
the sale or transfer of the thing appropri- 
atéd is unlawful according to all lawyers: 
the transfer is unlawful, because of a say- 
ing’ of the Prophet, “Bestow the actual 
land itself in-charity in such manner 
that it shall no longer be saleable or inherit- 
able.” a4 x 
‘Their Lordships came to the conclusion 
that the endowment being a perpetual 
“wakf the alienation by the grantee or 
his representative was illegal. 

In a case reported in Firan v. Abdool 
Karim (8) their-Lordships of the Caleutta 
High Court, Macpherson and Ameer Ali, 
JJ., took the same view. The question 
for decision in that case’ was that a certain 
village named Khandwa situate in the Dis- 
trict of Shahabad had been attached to 
a khangah known as khanqgah of Shah 
Budhan, situate in Pargana Saseram of 
the said District. In an inquiry held by 
the Government in the year 1835 one Ra- 
himuddin Ahmad who happened, at that 
time, to be the sajjadanashin of the dar- 
gah, was called upon to prove his title to 
hold the village in his possession free from 
Government revenue. He alleged that the 
villages including Mouza Khandwa had 
originally been granted as maddad maash 
for the support of the khangah Shah 
Budhan. The documents produced by him 
in support of his allegation were held to 
be not genuine, and the property was 

(3) 19 O, 203; 9 Ind. Dee. (N. s.) 581, 
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resumed by the- Government. . Shortly. 
after the property was again conferred 
upon Musammat Hamida, the widow of 
Rahimuddin Ahmad to whom he had con-. 
veyed the village in lieu of her dower. 

After the death ofthe lady the names of 

her tvo sons were brought on the Collec- . 
torate record; and the question for decision 

in the case was whether the said village 

was a ‘wakf’ property. Before their 

Lordships it was contended that there was 

no indication of a dedication in the deed. 
executed by Rahimuddin Ahmad. It was 

urged that had it been intended to create 

a ‘wakf ' the word ‘ wakf * would have been 

used. Their Lordships observed (vide p. 

216*) that it was clear upon the authorities 

that in order to constitute a wakf, it was 

not necessary to use ths word‘ wakf’. So 

long as it appeared that the intention of 

the donor was to set apart any specific 

property or the proceeds thereof for the. 

maintenance or support in perpetuity of a- 
specific object or a series of objects re- 

cognized as pious by the Musalman Law, 

it amounted to a valid and binding dedi- 

cation. The Privy Council case [Jewun 

Doss Sahoo v. Shah Kubeer-ood deen (2)) re- 

ferred to above was quoted in support of 

the. said view. . 

A similar case relating to the shrine of ` 
Makhdum Sheikh in Khairabad, District 
Sitapur, came up for decision in the late 
Court of the Judicial Commissioner of 
Oudh in 1905, After the annexation of 
Oudh the British Government granted in. 
that case asanad in respect of a village 
called Ladhupur to one Imam Ali for the 
expenses of the said shrine with a condi- 
tion that as long as the income of the 
property was devoted for the upkeep of 
the shrine no revenue would be taken in 
respect of the said village. One of the 
heirs of the original -sajjadanashin, to 
whom the sanad had been granted, obtain- 
ed a decree from the Settlement Court 
in respect of the said village; and his 
name as well as the names of the 
various members of his family were 
entered in the khewat. It was held by the 
Subordinate Judge that the Government 
did not intend to create a wakf because 
if that had been its intention a trustee 
or body of trustees would have been ap- 
pointed and the fact that the names of 
the different members of the family were 
entered in the khewat. showed that it was 

*Page of 19 O.—[ Ed] 
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a private property and that only the rə-. 


venue was held in trust by the cə- parceners 
for the maintenance of the shrine. Mr. 
Wells, J. O., held that the property was 
‘wakf’ although there was no mention of the 
word ‘wakf ' in the sanad and quoted the 
Privy Council decision reported in Jewun 
Doss Sahoo v. Shah Kubeer-ood-deen (2) in 
support of his view. The original farman 
under which this property had been grant- 
ed by the Emperors of Delhi had been 
produced but the sanad of the British 
Government indicated an intention to carry 
on the views ‘of the previous Government 
about this property. It was also held in 

, that case that although the descendants 
of the saint, upon whom the village had 
originally been conferred, hada right to 
share in the profits of the property that 
remained after meeting the expenses of 
maintenance of the shrine, the property was 
still constituted a wakf by the Government. 
With regard to the argument that the 
Government had not appointed any trustee, 
the learned Judicial Commissioner observ- 
ed that it was probably not considered 
necessary in those early days of adminis- 
tration; the Government seemed to have 
accepted the appellant Haji Husain’s father 
as the sajjadanashin or the administra- 
tive head. It was also observed in that 
case, that just as a private person created 
a ‘wakf’ by dedicating the income of the 
property to the maintenance of a religious 
or charitable object so the Government 
intended to create a wakf by directing 
that the income of the property should 
go towards the upkeep of the shrine (vide 
the decision in Second Civil Appeal No. 
89 of 1905 ‘by Wells, J. C., dated the 12th 
June, 1905). . 


Reliance was also placed on behalf of the 
respondent on a decision of the late Court 
ofthe Judicial Commissioner of Oudh in 
Execution of Decree Appeal No. 15 of 1913 
(Shah Mohammad Naim Ata—Judgment- 
Debtor—Appellant v. Thakur Gauri Shankar 
Singh and 
spondents), by Mr. Lindsay, J. CO. (now 
Mr. Justice), dated the 12th June, 1913, In 
that case the question for decision was 
whether certain villages held by the ap- 

` pellant before us in Pratabgarh District 
constituted wakf property. The village’ 
in dispute iu that case had also been con- 
ferred upon the ancestors of the appellant 
by virtue of a sanad granted by the British 


Judicial Commissioner held that 


others—Decree-Holders—Re-: 
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Government after the annexation of the 
Province of Oudh, That sanad was dif- 
ferent from the one which we have to in- 
terpret in the present case. The learned 
there 
was nothing in the language of the sanad" 
in dispute in that case to show that the 
profits of those villages were to be devoted. 
to any charitable or religious purpose. 
The sanad merely intended to confer a 
tenure in perpetuity, upon Shah Ata 
Husain and his successors. The sanad 
filed in the present case (Ex. A-8) was 
produced in that case before the learned 
Judicial Commissioner and hé observed 
regarding it as follows :— 

“Tt is noticeable that in addition to these 
villages a grant of certain other villages 
or shares of villages situate now in the 
Rae Bareli District was made also by 
sanad. I have had this sanad produced 
before me and its language is very differ- 
ent from that of the sanad which relates 
to the villages in dispute. In the case 
of these Rae Bareli villages it is clearly 
expressed that one of the conditions of 
the tenure is that certain buildings and 
a school should continue to be maintained 
out of the revenues of the property grant- 
ed—and thus the language imports that 
this particular property is endowed.” ‘ 

The learned Counsel for the respondent 
relied upon a recent decision of their 
Lordships of the Privy Council reported 
in Muhammad Raza v. Yadgar Hussain (4) 
in which-acertain Hinduruler of Nagpur 
had granted villages to a Muhammadan 
subject, the royal physician, “as mohasa 
for the Imambara of Pir Hussein for ever,” 
the mohasa to be continued from year to 
year and from generation to generation.” 
Onan interpretation of the terms of that 
deed and on consideration of the entire 
history of that case their Lordships held 
that the grant was a personal grant sub- 
ject to a condition as to the maintenance 
of the Imambara. In our opinion that 
case can be no authority for interpreting 
the present grant. Their Lordships ex- 
pressly stated in that case (vide p. 199*) 
that the grant had been dealt with on its 
own terms and conditions and the issue 
had been settled against it being the con- 


(4) 89 Ind. Cas. 615; 511. A. 192; A I. R. 1924 P. 
0. 109:7 N. L. J. 116; 51 0. 446; (1924) M. W.N. 
447; 20 L. W. 3; 28 C. W. N. 937; L. R. 5A. (P. C) 
71; 21 N. L. R. L (P. 0). 
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glitution ‘ofa wakf. ‘Here we would like 
to refer also to another recent decision of 
their Lordships of the Privy Council re- 
ported in Muhammad Hamid v. Mian 


Mahmud (5). It was contended in respect 


of certain properties in‘ dispute in that 
case that they could not be considered to 
constitute wakf inasmuch as there was no 
clear eviderice as to. their formal dedication 
to religious uses. Their Lordships re- 
pelled this contention and after quoting 
the decision reported in Jewun Doss Sahoo 
v. Shah Kubeer-ood deen (2) laid down that 
although the’ word ‘wakf’ had not been 
used, yet the facts proved in the case were 
sufficient from which dedication to religious 
purposes: could be inferred. 

It was next contended by the learned 
Counsel for the respondent that it was not 
provided in the sanad as to how much 
profits of the property covered by it 
were to go towards the upkeep of the 
shrine, It was urged that there were no 
less than 22 items of property granted by 
the sanad and it was quite optional for 
the sajjadanashin to spend income of 
such villages as he might choose for the 
upkeep of the buildings and the school 
and to spend the income arising out of 
the rest for his own purposes and in such 
a case the property in dispute could not 
be definitely stated to be one marked as 
wakf property under the terms of the sanad. 
We are of opinion that this argument 
has no substance. In the year 1887 a case 
reported in Bishen Chand Basawant v, 
Nadir Hossein (6) went up to their Lord- 
ships of the Privy Council. That was a 
suit which was brought by one Nadir 
Hossein to establish his right as trustee 
of certain properties situate in Murshid- 
abad District, Bengal Presidency, and to 
set aside execution proceedings taken 
against that property. The decree in exe- 
cution whereof the disputed attachment 
had been placed on the property, was 
against the estate of one Mahomed Ali 
deceased who was the predecessor of Nadir 
Hossein as trustee in possession of the pro- 
perty. The trust had been created by a 
Muhammadan lady Khairunissa Khanam 
‘by her Will dated the 13th of April, 1859, 
‘executed in favour of the said Mahomed 

(5) 77 Ind. Cas 1009; 50 I. A. 92; A. I. R. 1922 P. 
0, 384; 44 M. L. J. 149; 32 M. L. T. 52; 27 0O. W. N. 
“701; 4 L. 15; 25 Bom. L. R. 660; 38 C. L. J., 231; 1 
P. W. R. 1923 (P. O.). 


. (6) 15 C. 329; 15 I. A. 1; 12 Ind. Jur. 170; 5 Sar. 
P. Q, J. 113; 7 Ind. Dec: IN, s.) 808. (P. C.). 
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Ali, According to the- terms of that Will 
the trustee was after paying the Govern- 
ment revenue, to defray expenses of tazia- 
dari etc, and from whatever surplus re- 
mained in his hands he was to draw as 
trustee's due a monthly sum of Rs. 40 and 
to pay certain other monthly stipends to 
persons namedin the Will. On the death 
of Mahomed Ali, Nadir Hossein succeeded 
as trustee. The question raised in the 
case was whether the trust so created 
amounted to what in Muhammadan Law 
is called a ‘wakf, or whether it was 
merely a trust for the performance of re- 
ligious duties. Their Lordships held that 
the property was ‘wakf, and the judgment- 
debtor had no disposing power over it 
which he could exercise for his own benefit 
and, therefore, the property was not liable 
to be seized in attachment’ in execution 
proceedings. Their Lordships repelled the 
contention which was advanced before 
them on behalf of the decree-holder that 
the property had actually vested in 
Mahomed Ali subject to certain definite 
trust declared in the wasiainama (Will) 
of the lady Khairunnisa Khanam and, 
held that where property had been: devised 
to a trustee with the object of providing 
for certain religious duties, neither the 
whole nor any portion of the corpus could 
be sold in execution of a decree against 
the trustee personally. They observed that 
the real question to be considered was whe- 
ther Mahomed Ali's creditor was entitled 
to attach the property itself when in the 
hands of the plaintiff Nadir Hossein; and 
in deciding this point they observed (vide 
pp. 339 and 340*) as follows:— 

“Tf the whole property is to be sold, it 
must be taken out of the hands of the 
trustee altogether and put into the hands 
of a purchaser. That purchaser might -be 
a Christian, he might be a Hindu, or he 
might be of any other religion. It surely 
cannot be contended that property, devised 
by a Muhammadan lady to a Muhammadan 


‘trustee with the object of providing for 


certain Muhammadan religious duties, could 
be taken out of the hands of that trustee 
and sold toa person of any other religion, 


-and that the purchaser should become the 


trustee for the purpose of performing or 
seeing tothe performance.of those religi- 
ous duties. If property is to be sold and 
alienated from the trustee whom- this lady 
appointed, or the trustee who’ was subse- 
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quently appointed by him to succeed him 
as trustee, the purchaser; of whatever re- 
ligion he might be, would have to see to 
the execution of the- trusts, 
that the law cam be such that a Hindu 
might become the purchaser of the pro- 
perty for the purpose of seeing to the 
performance of certain religious duties 


under the Muhammadan Law? For example, 


thata Hindu might be substituted for a 
Muhammadan trustee for the purpose of 
providing funds for the mohurrum, and 
taking care that it should be duly and 
properly performed, when it is well-known 
what disputes and bitter feelings frequent- 
ly exist between Hindus and Muhammadans 
at the time of the mohurrum. The High 
Oourt says:. ‘If there was a margin of 
profit, that margin of profit might possibly 
have been attached.’ Their Lordships 
cannot in this suit, in which all parties 
interested are not before it, decide as to 
` the extent of the religious trusts, or whe- 
ther any surplus profit after the perform- 
ance of those trusts, would belong to 


Mahomed Ali or the trustee substituted. 


by him. The corpus of the estate cannot 
be sold, nor can any specifie portion of 
the corpus of the estate be taken out of 
the hands of the trustee because there 
may be a margin of profit coming to him 
_ after the performance of all the religious 
duties.” 

We now proceed to consider two other 
arguments which are notedin the judg- 
ment of the learned District Judge. One 
argument is to the effect that Lord Can- 
ning’s Proclamation, dated the 15th March, 
1858, swept away the then existing ten- 
ures in the Province of Oudh and that a 
fresh title had been created by the subse- 
quent grant evidenced by theletter of the 


Governor-General, dated the 10th October, 


1869, and consequently the former grant 


even for wakf by the Kings’ Government. 


had been swept away. The other argu- 
ment is tothe effect that the sanad pro- 
vided for resumption of the grant in cer- 
tain cases of misfeasance or non-feasance 
mentioned therein and this was wholly re- 
pugnant tothe idea of the grant being 
considered as ‘wakf. 

_ Regarding the first argument we are of 
opinion that it cannot be upheld in view 
of the terms of the grant itself. The sunad 
expressly states that the Chief Commis- 
sioner under the authority. of the Governor- 
.@aneral-in-Coungil..is pleased to maintain 
: ; 


Ts it possible. 
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the. tenure which was granted by the 
former Government. It is thus abundantly 
clear that the Government intended to re- 
store-to the sajjadanashin the same tenure 
which he was in possession of, prior to tha 
confiscation. We have already held that 
the tenure under which Shah Mohammad 
Naim Ata held under the Kings’ Governs 
ment was that of 'wakf' and that when the 
British Government in clear and express 
terms maintained the same tenure, the 
property covered by it must be considered 
to have remained ‘wakf.’ 

Regarding the second argument we are 
of opinion that under the Crown Grants 
Act (XV -of 1825) it has expressly been 
provided that itis open tothe Grown to 
impose limitations and restrictions, what- 
ever it chooses to prescribe, upon grants 
made by it or under its authority and that 
such conditions and limitations are to be 
valid notwithstanding any rule of law to 
the contrary. We are, therefore, of opinion 
that the fact that the Government laid 
down certain conditions in the sanad 
granted by it to the effect that in certain 
conditions the grant was to be resumed, 
could not mean that the property, which 
had been created as endowed or wakf 
property by the Kings of Delhi and Oudh 
and subsequently maintained by the Bri- 
tish Government, ceased to be ‘wakf’ owing. 
to the imposition of such conditions, 

On a consideration of the entire evidence 

on the record we are, therefore, of opinion 
that the villages, Ataganj Usri and 
Khwajapur, constitute waky property, the 
profits of which are to go towards the 
upkeep of the buildings of Khangah Karimia 
and the religious school attached thereto 
situate at Salon, District Rae Bareli; and 
that the plaintiff respondent is not entitl- 
ed to attach rents and profits of those 
villages in execution of his personal decree 
against the defendant-appellant Shah 
Mohammad Naim Ata. 
.. We, therefore, allow the appeal, set 
aside the decree of the lower Appellate 
Court and restore that of the Court of first 
instance dismissing the plaintiff's suit, with 
costs in all the three Courts, 

Hasan, J.—I donot think Ican use- 
fully add anything to the very able judg- 
ment, if I may respectfully say so, of my 
brother Misra, J. I entirely agree with 
the view of law as to wakf which he has 
taken in this case and I concur with him 
that the appeal should be allowed. and the 
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plaintiff's suit‘be dismissed with 
all. Courts. 


. By the Court.—The appeal is allowed, 


“the: decree of the lower Appellate Court 
js. set aside and'that of the Court of first 
instance restored. The plaintiff's suit is 
dismissed with costs in all'the three Courts, 
ZeK, 2. Appeal allawed, - 


RANGOON HIGH COURT. 
. First Civie APPBAL No. 26 oF 1925. 
June 7, 1926. : 
Present:—Sir Guy Rutledge, Kr., Chief 
Justice, and Mr. Justice Carr. 
MA GYI—Pu.aintirr—APPELLANT 

7 VETSUS 

‘MA ME AND OTHERS—DEFENDANTS— 

; RESPONDENTS. 

Benami transaction—Practice of benami among 
Burmans—Gift, presumption of benami charaeter of 
—Proof of benami character—Evidence Act (I of 1872), 
8, 114, Illus. (g)—Witness expected to know not called 
—Presumption, | 

Among Burmans the practice of benami is not in- 
digenous and though it has to some considerable 
extent taken root, it is yet not so common as among 
the Natives of India proper. The device is very sel- 
dom employed except as a means of defeating or 
delaying tha immediately impending claims .of some 
erelitor or other person. [p. 253, col. 1] 

“In fact more proof is needed of the benami nature of 
a transaction where parties to it are Burmans than 
is necessary where the ‘parties concerned are Hindus 
or Muhammadans. [ibid.}. 

Where a witness of high standing expected to know 
a party's case is not called to give evidence, the pre- 
sumption is that if-called his evidence will not 
he favourable to such party. [p. 252, col. lj. 


-. Appeal by the plaintiff. 
_ ‘Messrs. N. M. Cowasji and -Danira, for 
the Appellant. f 

Mr. Keith, for the Respondents. | 
. JUDGMENT.—The plaintiff, Ma Gyi, 
is an old lady who was possessed of con- 
` siderable property. She has beena widow 
for. many years. She had one son, Maung 
Po Nyun, who by an earlier’ marriage had 
a son named Kyaw’Tha. His last wife was 
the first defendant, Ma Me, whose five 
minor children by Po Nyun are the other 
defendants in the suit. So far as can be 
determined it appears that throughout his 
life Po Nyun lived with his méther. At 
any rate it iscommon ground that for a 
long time past he and his: wife Ma Me 
and their children lived with Ma Gyi. Po 
Nyun died about three years before the suit 

that is. about 1921, . E ree 
. Ja 1422 Kyaw Tha laid claim to a share 


An 
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of the propêrty possessed by Mà Gyi, -as 
an.heiroof Maung Po Nyun. He alleged: 
that: Po Nyun had been a joint owner with. 
Ma Gyiof the property. In August, 1922, 
Ma Gyi executed the deed of gift,-Ex. A, 
in -favour of Ma Me and her six children. 
(one of whom died before the suit). In 
terms this deed is one of absolute gift, 
And admittedly the property which it pur- 
ports to convey is practically the whole of 
Ma Gyi's immoveable property. But it 
covers no moveable property. - f 

In January, 1923, Ma Gyi published in 
both English and vernacular newspapers an 
adyertisement stating that she had trans- 
ferred all her properties: to her. daughter- ; 
in-law, Ma Me and her sis grandchildren,’ 
to whom she.had given possession of the 
propərties. | 

In February, 1923, Kyaw Tha filed an 
application to sué as a pauper for hia share 
of his father's share of the properties. 
- But shortly after that he died and his 
application abated and was dismissed on 
the 3rd May, 1923. The record of this pro- 
ceeding is filed as Ex. T. 


It is common ground ‘that Ma Me had 
assisted Ma Gyi in the management of her 
property and had held powers-of-attorney: 
from her. Exhibit 5 is a special power, 


dated 1418. Exhibit 6is a general power, |: 


dated December, 1920, and Ex. 8-is another. ° 
general power dated June, 1922, and said 
to have been executed because Ex. 6 had. 
been mislaid. Under these powers Ma Me 
had let out the paddy lands and collected. 
rents, etc. 

. The parties continued to live together 
until about the beginning of May, 1924, 
when there was a quarrel which resulted in 
Ma Gyi, leaving the house. Thereafter 
there were criminal proceedings in respect 
of paddy godowns, and this suit was filed in 
July, 1924. Be ce 


~ In her plaint Ma Gyialleged that the deed 
of gift was a benami transaction, executed 
into at the suggestion of Ma Mein order 
to defeat the claim of Kyaw: Tha. It 
was not intended to have any effect at all 
and she’ was assured by Ma Me that it 
would not affect her rights at all. She 
alleged further that since the execution of 
the deed she had been, a3 ‘before, in pos- 
session of the properties mentioned ‘and 
enjoying the rents and profits thereof. 
But: curiously enough she prayed not only 
fora declaration that the deed of: gift- was 
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of no‘effect, but also for possession of the 
properties and for mesne profits. 


There was also an allegation that the. 


properties ‘belonged to the- plaintiff alone 
and that Kyaw Tha’s claim that his father 
Po Nyun, was a joint-owner was false. 

The defendants in their written state- 
ment alleged that Po Nyun was in fact 
a joint owner with the plaintiff and that 
his share was half. They denied all the 
allegations that the gift was benami and 


alleged that it wasmade in consideration. 


of the services of Ma Me and in order to 
prevent litigation on the death of Ma Gyi. 
They alleged also that Ma Me had been in 
possession of the properties and had enjoy- 
ed therents and profits from them from 
the date of execution ofthe deed of gift. 

Several issues were framed but there 
have not been precise decisions on any 
of the issues, except that it was found that 
the deed was not benami. 

The finding was, of course, sufficient in 
itself to conclude the suit, but it was not 
really on that finding that the suit was 
dismissed. In the evidence of the plaintiff 
and her witnesses a story was set up that 
at the time of execution of the deed of 
gift another agreement had been executed 
by which the gift was not to take effect 
until after the death of Ma.Gyi. It was 
contended that the transaction was thus 
a testamentary disposition and, therefore, 
void, since a Burman Buddhist cannot 
make such a disposition. The learned 
District Judge held that this wasa case 
different from and inconsistent with 
that set up in the plaint and that for that 
reason alone the suit must fail. He re- 
corded his finding that the gift was not 
benami only in view of the possibility ofan 
appeal being filed. 

We think that the District Judge has 
exaggerated the difference between the 
cases as stated in the plaint and as set up 


in the evidence, and that the difference 
might have been dealt with by an amend- 
ment of the plaint. ` We propose, therefore, 
to consider the evidence. 

The plaintiff, Ma Gyi, is evidently a 
lady of considerable business ability, and 
though she has attained the age of 79 she 
js still in full possession of her faculties. 
Of recent years, no doubt, owing to her 
advancing age she has entrusted the 
management of heraffairs to the defend- 
ant, Ma Me, and there can be no doubt 
‘that before the unfortunate quarrel. Ma Me 
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enjoyed her entire confidence. Even prior 
to the deed of gift leases or tenancy agree- 
ments were executed in the joint names 
of “Daw Gyi and daughter Ma Me.” Ex- 
amples of these are Exs. N, O and P exe- 
cuted in 1921 and -1922. This practice 
continued in 1923 as is shown by most of 
the M series of exhibits. Exhibits M 5, 6, 


' 16 and 18 are bonds securing either loans 


or.the hire of cattle, executed in 1923 and 
all in favour of Ma Gyi and Ma Me jointly, 
Thus in this respect the execution of the 
deed of gift made no ditference ‘in thé 
practice. Nor was there mutation of names 
in the Revenue Registers. After the quarrel 
it is clear that each of the parties set to 
work to induce the tenants to attorn to her 
only, but this is immaterial. 

Up to about the beginning of May, 1924, 
the parties continued to live together in 
the same house, and there seems to have 
been no external indication of any change 
in either possession or ownership of the 
property. These facts tend to support the 
plaintiff's case, but are not conclusive. It 
is possible to explain them by the state of 
complete confidence then existing between 
the parties. f 

The publication of the advertisement 
does not seem to us to help the defendant's 
case very much. Ma Gyis explanation of 
this as a counterblast to Kyaw Tha's 
action is a reasonable.and probable one 
and it hasnot been contradicted On the 
other hand, it is urged that the absence 
of mutation of namesis in favour of the 
genuineness of the gift, since, had the 
object been to defeat Kyaw ‘Tha, steps 
would at once have been taken to transfer 
the land to the names of the defendants 
in order to add verisimilitude to the gift. 
There is some force in this argument, and 
also in the argument that, no gift. could 
possibly affect Kyaw Tha's vested rights, 
if he had any, and that therefore, the 
alleged purpose of the benami gift could 
not be attained. But these arguments also 
are not conclusive, 

Ma Gyi herself says that when Kyaw Tha 
put forward his claim Ma Me suggested the 


gift as a means of defeating him, She 


consulted U Pe Tun, the Sub-Registrar, as 
to the advisability of this suggestion, He 
recommended it and she accordingly 
agreed to execute the deed. It was arrang- 
ed that registration should be effected at 
her house, last Kyaw Tha might intervene 
and object to the registration, The deed 
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“was prepared, being written by U Pe Tun’s 


pon, Kyaw Zaw Aung, and was brought to 
her house for execution ‘and registration. 
“There were present U Pe Tun, Kyaw Zaw 
Aung, the Registration Olerk Tha Tun, Po 
‘Sin, a stamp vendor and her nephew, Po 
Thet. The dead of gift was read over to 
‘her anid she at once said that she could not 
‘execute it because it would deprive her of 
all her property. It was then arranged 
‘that to protect hera separate agreement 
should. be executed by herself and Ma Me. 
‘This agreement was. written out by Tha 
Tun and was executed there and then. By 
“ib Ma Me agreed that she and her children 
would not make any use of the properties 
until Ma Gyi's death. 

The evidence in support of Ma Gyi's 

storyis not strong. U Pe Tun was not 
called, though on her story he would have 
been able to give evidence as to the incep- 
tion of the idea and of the execution of the 
separate agreement. And he was, apparent- 
‘ly, the witness of highest standing avail- 
‘able. His son, Kyaw Zaw Aung, and the 
stamp vendor, Po Sin, also were not called. 
The failure to-call these witnesses neces- 
sarily raises the presumption that their 
„evidence would not have been favourable to 
‘the plaintiff's case, : 
_ The Olerk, Tha Tun, says that he wrote 
out the agreement which was dictated to 
him by the Sub-Registrar, U Pe Tun, and 
it was then executed. According to him 
the terms of the agreement were that Ma 
Me should not deal with the property in any 
‘way without first obtaining the permission 
of Ma Gyi. He says nothing at all about 
the death of Ma Gyi. 

Po Thet who, as already mentioned, is Ma 
Gyi's nephew, the son, she says, of her half 
sister, says that the agreement was that Ma 
Me and her children should not make any 
‘use of the property against Ma Gyi's Will 
„and that the property should become theirs 
“only on her death. We cannot regard this 
evidence as very strong. 


Ma Gyi goes on to say that she kept this- 


agreement in her own box but about two or 
.three months after its execution she missed 
„it from there. She asked Ma Meif she 
‘knew anything about it and Ma Me said 
that-she had taken it to show to the lawyers 
in connection with Kyaw Tha's case, and 
promised to return it. This wasin Tasaung- 
mon “about November). Tha Beik was 
present when this was said. The old lady 
was rather vague as to the time of this 
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incident.. She said later: that she thinks it 
was after Kyaw Tha’s death. But it ig 
clear from Exhibit T, that Kyaw Tha did 
not die until well on in 1923, whereas she 
puts the incident aboutt November 1923.. 
Later again, when cross-examined as to the, 
reason of Tha Beik’s presence and as to 
what he had stated in evidence in the 
criminal case, she said that he did not come 
in Tasaungmon but in Tabaung (about 
March). He was not present on the firs 
occasion when she asked about the docu: 
ment. toed 
- Tha Beik says that he heard a dispute 
about au agreement in “Tabaung last.”- As 
he gave evidence in November, 1924, that 
would be about March, 1924. He does not 
know what the agreement was about. 
He is indebted to both Ma Gyi and Ma Me, 
but more heavily to the. former. On the 
6th May, 1924, he executed a tenancy’ 
agreement Ex. 15, in favour of the defend- 
ants. This was a few days before the 
final split between the parties, which Ma 
Gyi puts on the 9th May, but relationg 
were probably already strained. Subsequ- 
ently, he executed a fresh agreement in 
favour of Ma Gyi. The District Judge 
noted that this witness hesitated long over 
his replies and tried to avoid direct 
answers. 

Lun Bye is a medical practitioner. He 
says that both Ma Gyi and Ma Me told him 
that the registered deed was made because 
of Kvaw Tha's case. Ma Gyi said that 
though Kyaw Tha had filed a suit she 
would not give him asingle pice and so had 
given all the property to Ma Me. As it 
stands this statement does not support Ma 
Gyi’s case, He speaks also to hearing a 
dispute between Ma Gyiand Ma Me, about 
an agreement, which Ma Me said she had 
given toa “Mingyi.” He does not know 
what the agreement was about, nor does he 
date this dispute, even approximately. 

Maung Ba Gale isa masseur and neigh- 
bour of the parties, He speaks to a pre- 
liminary discussion between Ma Gyi and 
Ma Me as to what was to be done about 
Kyaw Tha's suit, and to a subsequent con- 
‘sultation with U Pe Tun. His version of 
these events does not agree with Ma Gyi's 
‘own and he wasnot mentioned by Ma Gyi 
as having been present on any occasion. 
‘He further says thatin Tabawng 1285 B. E. 
(about March. 1924) Ma Gyi reported , to 
him that Ma Me had stolen: an agreement 
‘out-of her bog, He spoke to Ma Me about 
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‘this and she said that she had promised to 
return the agreement to Ma Gyi. This 
witness has been prasecuted criminally by 
Ma Gyi and has himself prosecuted her. 

At its very highest the, evidence of these 
three witnesses proves. nothing more than 
that there was a dispute between the parties 
about some document ofthe nature of which 
the witnesses know nothing. And even as- 
to that their evidence isnot very convinc- 
ing. 

No evidence. was given for the defence 
and Ma Me herself did not go into the box 
and give her account of the affair. Her case” 
‘necessarily suffers from this omission. 

It has been urged that in cases such as 
this there is a presumption that the gift was 
` benami and numerous authorities have been. 
cited on this subject and also on the 
subject of advancement. The question 
of advancement does not arise, and the 
decisions asto.benami transaction give us 
comparatively little help because all relate 
to transactions between Hindus and Muham- 
madans. Among Burmans the practice of 
benami is not indigenous, and though it 
has'to some considerable extent taken root 
itis yet not so common as among Natives 
of India proper. The device is very seldom 
employed except as a means of defeating 
of delaying the immediately impending 
claim of some creditor or other person. In 
view of these considerations we think that 
there isno presumption that the gift now 
in question was benami. We think, more- 
over, that more proof of its benami nature 
is required’ thasywould be necessary were 
the ' parties concerned Hindus or Muham- 
fnadans, , l 

The case would have beeu considerably 
more satisfactory had the defendant, Ma Me, 
hersėlf gone into the box:and given her 
account of the execution of the deed of gift: 
But giving the plaintiff the full benefit of 
Ma Me's omission to do this we are still not 
Satisfied with the oral evidence of what is 
alleged to have happened at the time of 
execution of the deed of gift, and we are 
unable to hold it..proved that any other 
agreement was entered into at that time 
or that the gift was expressly limited in 
any way. By hen a 

The evidence actually given on that point 
is unsatisfactory: and’ contradictory and 
several available” witnesses were not called. 
- There remain the circumstances which 
tell somewhat in favour of. the. plaintiff's 
glaim. . The first of these is the impro- 


MA GYI pa MA ME. 


558 
bability that she would thus divest herself 
of all her property. Thislosessome of its 
weight in view of the complete confidence 
then existing between the plaintiff and Ma 
Me. The plaintiff would vety likely feel 
quite sure that she could rely on Ma Me to 
treat her and maintain her properly, and 
that confidence would, we think, have been 
justified hadthe unfortunate quarrel not 
occurred in consequence of the elopment 
of one of Ma Me’s daughters. 

The second circumstance’ is that Kyaw 
Tha's claim suggests that the gift was made 
to defeat him and in regard to this publica- 
tion of the advertisement seems to us to 
lend some further support tothe plaintiff's 


‘case. But asa means of defeating Kyaw 


Tha’s claim the gift was very obviously a 
futile expedient. Possibly Ma Me and Ma 
Gyi might not fully realise this but if, as 
she alleges, Ma Gyi consulted U Pa Tun on 
the subject it is likely that he would sò 
have advised her. And although Kyaw 
Tha's claim may have been the immediate 
occasion of the giftit seems quite possible 
that it merely operated by directing atten- 
tion to the likelihood of litigation occurring 
on Ma Gyi's death. Kyaw Tha would on 
that occurrence undoubtedly have had a 
claim to share in the estate and itis pose 
sible that Ma Gyi made the gift in order 
to punish him. There appear also to be 
other possible claimants. Ma Gyi says 
now that she has an adopted daughter, Ma 
Thon, and from the proceedings in Kyaw 
Tha's case (Ex. T) it appears that Po Nyun 
had left a daughter by a wife -intermediate 
between Kyaw Tha's mother and Ma Me. 
In view of the close association between 
Ma Me and Ma Gyi it is quite possible that 
Ma Gyi would wish her estate to go to 
Ma Me and her children instead of to any 
of those other claimants, She could attain 
that end only by giving the Property to 
Ma Me and her children in her own life- 
time. 

On the case as a whole, therefore, we 
think that the plaintiff has not succeeded 
in proving that the deed of gift was benami 
or otherwise ineffective. 

, ae appeal is, therefore, dismissed with 
costs. 


R. L. Appeal dismissed, 
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'PRIVY COUNCIL. 
APPBAL FROM THE CaLooTra Hrem CotRT. 
| March 12, 1926. 
Present:—The Lord Chancellor, Lord 
Parmoor and Lord Blanesburgh, Sir John 
Edge and Mr. Ameer Ali. 
PURSUTTAMDAS AGARWALA— 
APPELLANT 
versus 


GOBIND PROSAD AGARWALA 
AND OTHERS— RESPONDENTS. 

Hindu Law —Will, construction of—Trusts, failure 
1of—Disposal of surplus. 

A Hindu testator directed in his Will that out of 
the income of his estate a sum of Rs. 650 (subject to 
‘the increase mentioned in a subsequent para. of the 
: Will) be remitted monthly by his executors or trustees 
to the Managers for the time being of a certain temple 
out of which a sum of Rs. 100 should be paid to cer- 
‘tain persons in succession and the residue should be 
appropriated towards the expenses of performing 
puja at or otherwise maintaining the said temple and 
of the daily feeding of the poor there. In a subse- 
quent clause of the Will the testator further directed 
‘that after making’ the payments mentioned in the 
Will the surplus of the income of his estate should be 
‘applied in the manmer respecting the said monthly 


he earlier clause, towards the performing of puja and 
‘other religious ceremonies and for the daily feeding 
of the poor at the temple previously mentioned. The 
trusts in respect of the sum.of Rs. 100 mentioned in 
the earlier clause failed: > . 

Held, (1) that the latter clause in the Will was a 
general residuary clause sweeping up all that was 
not disposed of by the previous clauses and that, 
therefore, this monthly sum of Rs. 100 fell into the 
residue of which trusts were declared by the latter 
‘alause; [p. 255, col 1.] , 

(2) tbat under the latter clausethe residue was appli- 
table for the religious and charitable purposes men- 
„tioned in the earlier clause and that, therefore, there 
was no sum not disposed of by the Will to which the 


rules of intestacy would apply. [ibid.] 


um of Rs. 650, or so much thereof as was not re- 
Wak for the support of the persons mentioned in 
t 


Appeal fromthe decree of the Calcutta 
‘High Court, (Sir Lancelot Sanderson, KT., 
C.J. and Richardson, J.), dated the 26th 
‘November, 1923. 

" Sir G. Lowndes K. C. and Mr. G. D. 
McNair, for the Appellant. 

Messrs. L, deGruyther, K. C., and E. B. 

‘Raikes, for the Respondents. 


JUDGMENT. 

The Lord Chancellor.—Thisappeal 
yoises a question as to the construction of the 
Will of Babulal Agarwalla, who died in the 
year 1873. The Will is in the English 
Language and states (among other things) 
the testator’s intention to erect a Mundir 
and suitable buildings for the residence of 
members of his family and for the reception 
pf poor and homeless persons at Sri Brinda- 
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ban. Then by a clause, which has 
been referred to as cl. 17, he” directs 
that out of the income of his estate 
“a sum of Rs. 650 (subject to the increase 
hereinafter mentioned) be remitted monthly 
and every month by my executors or trus- 
tees to the managers for the time being 
of the Mundir of Brindaban to be erected 


-as aforesaid out of which sum Rs. 100 


shall be paid to” certain persons in suc- 
cession; and then the clause continues: 
“and the residue or surplus shall be appro- 
priated towards the expenses of performing 
pujas at or otherwise maintaining the said 
Mundir and of the daily feeding of the poor 
there :” 

The beneficiaries of the monthly sum of 
Rs. 100 named in this clause are all dead, 
and it is common ground that the trusts 
declared of that monthly sum for the benefit 
of other persons not there named ere in- 


‘operative, those persons not having been 


born. in the testator’s lifetime. Then by 
cl. 23 of the Will the testator says this: 

“I further direct that after paying the 
monthly sums and the monthly expenses 
hereinbefore directed to be paid or incurred 
and also after providing for the payment 
of taxes, Government revenue and assess- 
ments and repairs of my .immoveable pro- 
perty, the surplus of the rents, income and 
profits of my property and estate shall ‘be 
monthly and every month remitted to 
Brindaban and applied in manner: respect- 


‘ing the said monthly sum of Rs. 650, or so 


much thereof as is not required for the 
support of my family there, towards the 
performance of pujas and other religious 
ceremonies, and for the daily feeding of the 
poor at my Mundir there.” 


Upon these clauses three points arise. 
The first question is whether the trusts of 
the sum of Rs, 100 per month having failed, 
that sum falls intothe residue. of the Rs. 650 
a month and is applicable according to the 
trusts of cl. 17. It is not necessary to 
decide that question, as it has been assum- 
ed throughout, and their Lordships will 
assume in favour of the appellant, that the 
Rs. 100 a month does not fall into that 
particular residue of which the trusts are 
declared by cl. 17. 

The second question is whether, assum- ~ 
ing that to be so, the Rs. 100 a month falls 
into the general residue which is dis- 
posed of by cl. 23. In their Lordships" 
opinion it does. Olause 23 is a general 
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‘residuary clause, sweeping up all thatis ' 


‘not disposed of by thé previous clauses; 
and, accordingly, by virtue of the ordinary 
rule, the monthly sum of Rs. 100, assuming 
it not to be disposed of by cl. 17, falls into 
ae residue of which trusts are declared by 
cl. 23. i 

Then a third question is raised: cl. 
23 directs the surplus to be “applied 


“in manner respecting the said monthly 


sum of Rs.. 650, or so much thereof as 
‘is not required for the support of my 
family there towards tha performance of 
pujas and other religious ceremonies, and 
for the daily feeding of the poor at my 
Mundir there.” _ 

` It issuggested on behalf of the appellant 
‘and, the learned Judge who first dealt with 
the matter was disposed to hold that the 


-effect of that trust was that a proportion of 


the residue, bearing the same proporticn to 
‘the whole asthe Rs,'100 boré to the total 
‘sum of Rs. 650, became applicable for the 
support of the testator’s - family, described 
in cl, 17, and that- particular trust having 
failed, is undisposed of and passes to the 
testator’s heirs. In their Lordships’ opinion 
that is not the true effect of the clause. 
The clause’ in substance directs that the 
residue shall be applied for the religious 
and charitable purposes referred to in 


cl. 17, being the purposes applicable under - 


‘that clause applied to the residue of the 


“Re, 650 per month after deducting the 


Rs. 100 per month, and this view is support- 
‘ed_by.the words.“ subject to the increase 


‘hereinafter mentioned,” contained in cl: 17.. 


The ‘result is that, in their Lordship’s opin- 
‘jon, there is no sum not disposed of by 
the Will, and, accordingly, that the judg- 
‘ment of the High Court at Calcutta is 
right and should be affirmed. Their Lord- 
ships will, therefore, humbly advise His 


“Majesty that-the appeal fails and should be 
dismissed with costs. 


Z. K. Appeal dismissed. 


Solicitors for the Appellant:—Messrs. 


Morgan, Price & Co. 
Solicitors for the Respondents: —Messrs: 


Watkins and Hunter. 
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‘RANGOON HIGH COURT. 

FULL BENCH. 
CIvIL REFERENCE No. 13 oF 1926, 
December 3, 1926, 
Present:—Mr. Justice Pratt, Officiating . 

Chief Justice, Mr. Justice Cunliffe 

: and Mr. Justice Maung Ba. 

Tue COMMISSIONER or INCOME-TAX 
i versus 

A, EGGAR— RESPONDENT, 

Income Tax Act (XI of 1922),.s. 4 (8)—Income from 
property held in trust—Salary of Professor dedicated 
to charitable object—Executory trust—Exemption from 
income-tax. 

The salary of a Professor who, as a condition for 
‘holding the office, had agreed to dedicate the whole cf 
it to the benefit of students and who in fact on receipt 
of it devoted his emoluments forthe purpose agreed 
upon, is not exempt from income-tax under s. 4 (3), 
Income Tax Act, as the salary cannot be said 


to be income from property held in trust. [p. 
256. col. 2; p. 259, col. 1; p. 260, col. 1.) 


Mr. Keith, fcr the Commissioner, < 
Mr. Davies, for the Respondent. ' 

JUDGMENT OF THE FULL 

BENCH. l 

Pratt, Offg. C. J.—The Commis- 
‘sioner of Income Tax has under s. 66 (2) of 
.the Indian Income Tax Act referred to this 
.Court the question whether the remunera- 
tion received by Mr. Eggar for his serviées 
as Senior Law Lecturer, University Collége, 
-and Professor of Law, University of Ran- 
goon, should be included in his personal 
income for purposes of assessment to-in« 
‘come: tax. i 


Mr. Eggar was: Deputy Government Ad- 
vocate and the sanction of the Local 
Government was required before he 
‘could take up the appointments under 
the University. The Local Government 
‘consented to Mr. Eggar accepting the 
appointments on the condition that he 
assigned the whole of the salary received 
from the Lectureship and Professorship 
to the Vice-Chancellor to be held by him 
‘on trust and expended for the benefit of 


‘the students (and of the University) upon 


(1) the expense of producing a series of 
printed lectures on the laws of India and 
Burma, and (2) the encouragement of rowe 
‘ing and aquatic sports and the establish- 


‘ment of a Boat Olub for the University. . 


The Chief Secretary to the Government 
in his letter stating that there was no 
objection to Mr. Eggar taking up the-posts 
under the University stated that he was 
‘desired toask him to take the necessary 
steps to put his offer regarding the pay of 


` she two appointments into effect, 


356 
Mr. Eggar accordingly drew up a draft 
trust deed, but no trust was formally con- 
stituted. 
The income-tax was deducted in advance 
from the sum due to Mr. Eggar from ‘the 
“University at the time of payment by the 
disbursing officer under s. 18 (2) of the 
Income Tax Act. In his appeal against 
the assessment of his salary as Professor 
- and Law Lecturer as personal income be- 
fore the Assistant Commissioner of Income- 
Tax Mr. Eggar took the position that the 
emoluments of -his office under the Uni- 
versity became the income of a trust from 
the time that he undertook his duties under 
the University and were never in fact his 
income, 
. Before us it has been argued on behalf 
‘of Mr. Eggar that under the circumstances 
there is a trust and. that he received the 
money as agent of the trust and as trustee 
thereof himself. From the statement. of 
facts drawn up by the Commissioner of 
Income-Tax_ it appears that each month, 
on drawing the salary attached to the ap- 
pointments of Law Lecturer and Professor 
of Law, Mr. Eggar paid these amounts 
into a separate account and that the monies 
ìn question have been devoted to the pur- 
poses of the University Boat Club. - 
, Under these circumstances it is to my 
mind. clear that the money was the per- 
Sonal income of the assessee and: only be- 
came trust money, if at all, when paid into 
the separate account for the purposes of 

_ ‘the Boat Club. . De 
“The exemption set forth in sub-s (8) (1) 
of s. 4 of the Act has no application since 
the emoluments in question are not income 
dérived from ‘property held under trust or 
“other ‘legal obligation wholly for religious 

‘or charitable purposes. < ae 
1 Mr. Eggar accepted the office of Law 

Lecturer and Professor under the condition 

that he disposed of his salary for the 
benefit of the -University as proposed by 

‘him, ‘but it did not cease to be his salary 

‘by’reason of his accepting the condition. 

rhe position would have been different 

‘hid he accepted the office on condition that 

‘he: should ‘draw no salary. It was open to 


him to accept the appointment without pay, 


tnd: to‘ledve the University with liberty to 
“devote the emoluments which would ordi- 
‘narily be paid to a Lecturer and Professor 
"to" charitable purposes, if they thought fit. 
_ He made no such agreement.. He cannot, 

"therefore; claim as of right exemption from 
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income-tax with respect to a portion ofhis 
income, which he devotes to charitable 
purposes under an agreement with the 
Local Government, even if he has created a 
trust with respect thereto. 

It does not appear necessary to quote 
authorities on the point, but I note that 
a.similar view was taken. by a. Bench of 
the Allahabad High Court recently in In the 
matter of Messrs. Lachhman Dass-Narain 
Dass (1). | : 

It was there held that a dedication by 
the three active members of the firm of a 
share of the profits of their business to 
charitable purposes did not convert that 
portion of their income into income de- 
rived from property held under trust or 
other obligation wholly for religious or 
charitable purposes; and that it was not 
exempt from assessment under cl. (3) (1) of 
s. 4 of the Income Tax Act. 

My answer to the reference would he 
that the sum of Rs. 7,299 stated in the 
assessment to be. allowances as -Préfessor 
of Law and Law Lecturer should be includ- 
ed in thé personal income of the assessee. 

Weare agreed that the reference shall be 
answered in these terms, but we make no. 
orderastocosts.. |. aaa i 

Cunliffe, J.—I concur. In my opinion 
this assessment should be upheld but on 
a technical point and a technical point 
only. Inthe month of December, 1922, thé 
respondent, Mr. Eggar, was occupying the 
dual position of Deputy Government 
Advocate and Secretary to the. Legislative 
Assembly.” On the 22nd of that month,..he 


` received an offer from the Governing Body 


of University College, Rangoon, to take 
up the post of Lecturer and Professor of 
Law atthe College. On the same day he 
applied for sanction to the Chief Secretary 
for his acceptance for the offer made. On 
the 9th of January, the Chief Secretary . 
replied regretting that the Home Member 
was unable to sanction the acceptance as 
“your appointment isa whole-time one and 
it is felt that. the additional work would 
be too heavy a tax onyour.time.” On the 
17th January, 1923, Mr, Eggar again wroté 
to the Chief Secretary proposing, if sance 
tion could be given to him, to assign the 
whole of his salary from the lecturership 
and the professorship (Rs. 600 a month) 
to the Vice-Chancellor to be held by him 
on trust and expended for the benefit of 

(1) 84 Ind. Oas. 207; 47 A. 68; 22 A.L, J. 913; Ly 
R. 5 A, 640 Oiv; A. L R 1928 All, 115, ii 
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the students of tha University upon (1) 
the expenses of producing a series of print- 
ed lectures on the Jaws of India and Burma, 
and (2) the encouragement of rowing and 
aquatic sports and the establishment of 
@ Boat Club at the University. This altruistic 
offer appears to have touched a chord. The 
question of thé too heavy tax upon Mr. 
Eggar's time was waived and the Chief 
Secretary on the 23rd January replied that 
there would be no objection on the part 
of Government to Mr. Eggar's accepting 
_the two positions and he desired Mr. Eggar 
to take the necessary steps to put his 
offer regarding the pay of the two appoint- 
ments into effect, i . 

-Mr. Eggar then informed the authorities 
of the University that Government had 
withdrawn their objection and he was at 
liberty to take the position on the terms 
laid down.. He was duly appointed. Sub- 
sequently, we find the Chief Secretary writ- 
ing on behalf of the Home Member to 
the Vice-Chancellor, Sir Robert Giles, 
asking whether the conditions approved 
` of had been complied with and Sir Robert 
replied that Mr. Eggar “has made arrange- 
ments for his emoluments in both capacities 
to be placed in trust for the purpose of 
defraying the cost of printing his law 
lectures, etc., and instituting and maintain- 
ing,a Boat Olub for University students, 
He is' to be one trustee, the Vice- Chancellor 
the other.” Sir Robert added that for the 
purpose of this trust, Mr. Eggar had draft- 
ed a rough trust deed, which he, Sir 
Robert, had not yet had time to look at. 
He also added: “That the Standing Com- 
mittee approved of Mr. Eggar's proposals 
to deal with thé emoluments, but this Com- 
mittee is not really concerned with the 
manner in which the Lecturer spends his 
salary.” That, indeed, appears to have 
been all that ever was done in the matter 
of establishing a trust; presumably, how- 
eyer, the young Burmans. received their 
preliminary tuition in rowing and aquatic 
‘sports and no doubt’Mr. Eggar’s lectures 
were printed and available to these who 
. wished to profit by their perusal and study. 

On the 3rd May, 1926, Mr. Rodriguez, 
Income-Tax Officer, Salaries, assessed Mr. 
Eggar, who, by this time, had become 
Government Advocate of the Province, for 
income-tax antl among the items of Mr. 
Eggar’s annual income he included 
Rs. 7,239 allowances as Professor and Law 
- Lecturer. On the 17th May, 1926, Mr, 
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Eggar patitioned against the assessment, 
alleging that ths sum of Rs. 7,299 men- 
tisnad above was not part of his annual 
income, but was the income of a trust for 
the benefit of the students of Rangoon 
University. He put forward an appeal 
against the assessment on the 17th May, 
in which he elaborated his standpoint on 
tha same lines contained in the patition; 
and he added that he only accepted the 
post of Professor and Law Lecturer on the 
condition that he should receive no income 
or salary from the University and that the 
honorarium granted him for the performance 
of his duties as farasthe University was 
concerned should be held in trust for the 
benefit of the students. His appeal was . 
disallowed. Mr. Alexander, the Deputy 
Commissioner, took the view that he had 
actually received the allowances as remu- 
meration for the services rendered. Mr. 
Alexander also wrote another order on the 
subject after this first order had been 
revised. He came to ths same conclusion 
‘as before and for very much the same 
reasons. A reference was then made to the 
High Court and we have had the benefit of 
the views of Mr. Mackenzie, the Oommis- 
sioner of Income-Tax, in his statement of 
facts and questions referred to. Mr. Mac- 
kenzie also takes up the view that this 
Rs. 7,299 was Mr. Eggar's salary; that he 
never executed a deed embodying the terms 
of the proposed trust and that s.5 of the 
Indian ‘Trusts Act, 1882, lays down that 
to make a valid trust of moveable pro- 
perty, if is necessary eithər (a) to execute 
a deed and register it, or(b) in the case 
of a verbal trust to hand over the property 
to the trustee. Mr. Mackenzie adds that 
in the present case no deed has been exe- 
cuted andit is accordingly clear to him 
that the money comes into the hands of 
Mr. Eggar in propria persona and is not 
paid to a trust. Mr. Mackenzie winds up 
his opinion by saying: “Even if Mr. Eggar 
hands over the money to himself as trustee, 
he received it first gua Mr. Hegar.” 

_ Several questions here arise and must 
be determined before one is able to ap- 
proach’ the main question of exemption or 
The trust deed, which is 
dated January, 1923, runs as follows: “I 
declare that all the emoluments to which 
I may be or become entitled as Professor 
of Law at ‘the University of Rangoon and 
Senior Law Lecturer at the University 


‘College shall be held in trust for the benefit 
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of the University and the students and 
expended upon (1) printing, typewriting 
and incidental costs of producing a series 
of lectures on the laws of India and Burma, 
and (2) establishing a Boat Club for 
` fhe students, purchasing boats and so 
forth, Power to settle the details of these 
_ schemes andthe application of the fund, 
-as well as power to cancel this trust, 
shall be vested in the Vice-Chancellor for 
the time being of the Uniyersityand myself 
subject (where necessary) to the final deci- 
‘sion of the Chancellor of the University.” 
At the hearing Mr. Eggar contended 
through his learned Counsel that effect 
should be given to his intention on’an 
equitable principle which is laid down in 
the well-known English Chancery case of 
Holroyd v. Marshall (2). That case is an 
authority for the equitable doctrine that 
on acontract agreeing to make a transfer 
of property, the beneficial interest in that 
property is immediately passed to the 
transferee provided the contract is one of 
which a Court of Chancery would decree 
specific performance. I am inclined, how- 
-ever, to think that the principle laid down 
_in Holroyd v. Marshall (2) ‘and in the 
_long. line of English and Indian cases 
which have followed its decision, cannot 
be applied in the present case. The 
maxim in equity which considers as done 
that which ought to be done is almost in- 
variably applied to cases in which some 
default or fraud has taken place for which 
reason the assistance of the Court is asked. 
I am much more inclined to regard the 
whole of this transaction as being nothing 
more nor less than an executory trust. The 
deposit of the draft so-called trust deed 
was in my view in law a direction to 
create an executory trust. Hxecutory trusts 
are exceedingly common in the United 
Kingdom. The directions to create them 
are usually found in Wills and marriage 
settlements and often covenants to settle 
.after acquired property have been con- 
firmed. Where, too, the creator of the 
trust nominates himselfas a trustee for 
the cesiui que trust; the Courts have al- 
‘ways looked generously upon the intention 
of the declaration. It is quite true that 
covenants to settle usually only affect 
corpus and not income, but effect has been 
given where a plain intention is shown to 


(2) (1862) 33 L.'J. Ch. 193; 10 H. L. O.’ 191; 9: Jur, 


(x. s) 213; 7 L. T, 173; 11 W, R. 171; I1 E- R, 999: 
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tructs concerned with income alone; for 
trusts and legal estates are governed by 
the same rules. It is quite true. that a 
voluntary covenant to create a trust is not 
enforceable, but.if the whole of the cir- 
cumstances of this case are examined, it 
will be seen that there was a valid con- 
tract hetween the Government and Mr. 
Eggar enforceable in law from which this 
voluntary trust sprang and the true test 
is whether, on the whole construction of 
the letters passing between the parties 
and also of the draft trust deed, there 
was an intention to give third parties im- 
mediate equitable rights. In my opinion, 
that test is fulfilled. 


The Commissioner for Income-Tax, how- 
ever, contends that any question of a trust 
in India is controlled by the provisions 
ef the Indian Trusts Act of 1882. 
That is quite true if the trust in ques- 
tion does not happen to be a charitable 


trust. But the preamble to that Act has 


been interpreted to exclude all charitable 
trusts from the operation of the Statute. 
J, therefore, arrive at the next question 
as to whether this executory trust is in 
fact a trust for charitable purposes. I 
think that the arrangement entered into 


. here comes well within the definition ofa 


charitable trust laid down by Lord Mac- 
Naughton in Income-Tax Commissioners 
v. Pemsel (3). : 


Such being the case, is this charitable 
executory trust exempted under the Indian 
Income Tax Act of 1922? Section 4, sub- 
s. (3), sub-para, (1), of the Act reads: “This 
Act shall not apply in the following classes 
of income. Income derived from property 
held under trust or other legal obligation 
wholly for religious or charitable purposes, 
and in the case of property so held in part 
only for such purposes the income applied 
or finally set apart for application thereto.” 
And sub-para. (2) of the same sub-section 
runs: “Any income of a religious or charit- 
able institution derived from voluntary 
contributions and applicable solely to reli- 
gious or charitable purposes.” 

It is with a good deal of regret that I 
am unable to hold that Mr. Eggar’s gift 
comes within the ambit of either of these 
paragraphs. Paragraph a obviously does 
not apply as ‘the income there mentioned 
is, of course, the income, once it is in their 

(3) (1891) A. C. 531; 6L L. J. Q. B. 265;°.65°C0,_ T, 
gal; 55 J, P. 805, me 
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hands, of the charifablé ôr religious institu- 
tions. As to para. (1), in my view the trust 
Would fulfil all thé requirements laid down 
were. it.derived from property. The legal 
definition of personal property is a very 
wide. one. It has been held to apply to 
debts, in certain circumstances, to choses 
‘in action of all kinds, ‘to copyrights, to 
patents, to debentures and even to Govern- 
ment annuities, but I cannot think that 
even this wide interpretation can iticlude 
the right to a future salary. It is true 
that Mr. . Eggar, having regard to his 
covenant with the Chief Secretary, received 


his ‘salary and his position ina fiduciary, 


capacity alone, but as that salary was not 
income derived from property held on trust 
he cannot be considered as able to obtain 


the benefit of the exemption. It is with 


reluctance, as I have said, that I uphold 
this assessment. Whether such action on 
the part of the authorities will encourage 
similar public-spirited efforts it is not for 
me tosay. I can well imagine, for example, 
that on different facts the receipt of extra 
emoluments such as this might. place the 
-assessee’ within a different category of 
assessment; for example in relation to 
. super-tax. There’a real hardship would 
accrue, ; 
For these. reasons, however, I think the 
assessment should be upheld. < 
Maung Ba, J.—I have kad the ad- 
vantage of reading the judgments of the 
learned Chief Justice and my learned bro- 
_ ther Ounliffe.- a 
‘..The facts leading up to this reference 


made by the Commissioner of Income-Tax 


have been fully set out in their judgments. 
‘The question referred is: Whether the 
_ sum ‘of Rs. 7,299 stated in the assessment 
to bé allowances’ as Professor of Law and 
Law Lecturer should be included in the 
. personal income of the assessee, or should 
“be treated as the separate ‘income of a 
“trust? °“ ae rae: 
`- When the. Government permitted Mr. 
Eggar-to accept the Law Lecturership and 
. Professorship, which carried an allowance 
of Rs. 300 each, he most generously agreed 
to a condition that he should assign the 
whole of the salary that he should receive 
‘from ‘these appointments to the Vice- 
Chancellor of the Rangoon University to 
be held by him on trust and expended for 
‘the benefit of the students upon (1) , the 
` production ‘of a series of ptinted lectures 
>on ‘the laws of India ‘and Burma, and (2) 


< 
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the encouragement of aqtiatic sports and 
the establishment of a Boat Club for the 
University. 
To his credit it may be mentioned that 
Mr. Eggar has carried out the condition 
of his appointment. The Commissioner of 
Income Tax in his statement admits that, 
each month on drawing the salary attached 
to the appointments of Law Lecturer and 
Professor of Law, Mr. Eggar paid these 
amounts intoa separate account, and that 
the moneys in question have been devoted 
to the purpose of the University Boat Club. 
But the Commissioner was of the opinion 
that the moneys came into the hands of 
Mr. Eggarin propria persona and were not 
paid to the trust. For that opinion he 
gave these reasons: (1) that Mr. Eggar 
had not executed a deed embodying the 
terms of the proposed trust, and (2) that 
8. 5of the Indian Trusts Act, 1882, lays 
down that to make a valid trust of move- 
able property it is necessary either to exe- 
cute a deed and register it, orin the case 
of a: verbal trust to hand over the property 
to the trustee. ` 

It is true that Mr. Eggar has not exe- 
cuted a trust deed. He has, however, sub- 
mitted a draft deed of trust tothe Vice- 
Chancellor but the latter has not had time 
to examine it. In forwarding a copy of 
the draft deed to the Principal of the 
University College, Mr. Eggar stated that 
“the Government have no objection to my 
taking the appointment of.Law Professor 
and Senior Law Lecturer on the terms 
that I dedicate my salary in the manner 
indicated in the draft deed which is -for- ° 
warded herewith for the approval of the 
authorities concerned.” In that draft we 
find this “I declare that all the emoluments 
to which I may be or become entitled as 
Professor of Law at the University of 
Rangoon, and Senior Law Lecturer at the 


, University College shall be held in trust 


for the benefit of the University and the 


_ students, etc.” So it seems clear that Mr. 


Eggar has madea clear declaration of his 


‘intention to create a trust and that he has 


carried out that intention, He has practi- 
cally divested himself of his rights to the 
salary in question and has held it in trust 
for the University. The learned Commis- 
sioner of Income-Tax has overlooked the 
saving clause ins. lof the Indian Trusts 
Act by which private religious or charitable 
endowments are exempted from the opera- 
tion of the Act, OË course, the principles 


had 
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laid down in that Act may be accepted for 
guidance. Under the Act executory trusts 
may beclaimed as obligations in the na- 
ture of trusts as provided for in ss. 92 and 
% of the Trusts Act. The principle laid 
down in s. 92 is founded on the maxim 
that equity imputes an intention to fulfil 
an obligation. Although the salary in 
question may be treated as trust money, it 
still remains to be seen whether it can be 
brought within the exemption laid down in 
cl. (1) of sub-s. (3) of s.4 of the Income 
Tax Act. The clause reads: “Any income 
derived from property held under trust or 
other legal obligation wholly for religious 
or charitable -purposes, etc.” The langu- 
age used is plain, The income to be ex- 
empted is the income derived from property 
held under trust or other legal obligation 


` wholly for religious or charitable purposes. 


The income in question can’ inno sense ba 
considered asincome from property so held. 
That being the case, the benefit of this clause’ 
cannot be claimed for the income in ques- 

n. According to that clause, the incomé 


< derived by investment of the trust money 


may be brought within its exemption. It, 
therefore, seems hard that the trust money 
itself will not be exempted and unless and 
until this clause is amended to include 
such trust property that hardship must 
continue. The learned Judges of the 
Allahabad High Oourt who decided a 
similar reference by the Commissioner of 
Income-Tax of the United Provinces, In 
the matter of Messrs. Lachhman Dass-Narain 
Dass (1), held a similar view. In that case 
a certain portion of the profits of a regis- 


tered business firm was allocated to charit- ` 


able purposes. The learned Judges held 
that the portion thus allocated could in 
no sense be treated as income derived 
from property held under trust or legal 
obligation. So my answer to the question 
referred will be that the remuneration in 
question cannot be brought within the 
exemption of that clause but is taxable as 
salaries under s, 6-of the Income Tax Act. 


BL, Reference answered, 
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ALLAHABAD HIGH COURT. 
Civit Revision No, 27 or 1926. 
Aaa November 23, 1926. 
Present:—Mr. Justice Boys. 
Tae SECRETARY or STATE ron 
“INDIA in COUNCIL Turovas Taz 
COLLECTOR or AGRA—DEFENDANT— . 
APPLICANT 
versus 
Fem THAKUR DAS-RAM SAHAI 
THROUGH MUNN! LAL—PLAINTIFF 
— OPPOSITE PARTY, 

Railways Act (IX of 1890), s. 47 (1) (g)—Change of 
freight rates between maximum and ‘minimum rates— 
Publication of change, whether necessary. : 

Section 47 (1) (g) of the Railways Act and its related 
provisions require only the publication of a general 
rule governing the maximum and minimum rates of 
freight. As regards‘ a change of rates between the 
maximum and the minimum provided for in the 


general rule, publication is not necessary in order to 
bind the public by that change. 


Civil revision from the order of the 
Judge, Small Causes Court, Agra, dated 
the 14th October, 1926. l 

Mr. G. W. Dillon, for the Appliéant. S 

JUDGMENT.—The learned Judge: of 
the Court of Small Causes has decreed the. 
plaintiff's suit for a refund, on the. ground 
that the alteration in the frieght rates was _ 
not published. He says “no circular 
issued to the Railway Staff, without ‘due 
publication could affect the plaintiff's right 
to get his goods carried at the rate entered 
in the Goods Tariff then in force.” The 
Secretary of State has applied in revision 
to this Court urging that publication of à 
change in freight rates is not necessary in 
order to bind the publié by that change. 
The lower Court has not suggested under 
what law it holds that publication is 
necessary. I have had the advantage of 


‘hearing the learned Government Advocate 


for the Secretary of State, but the plaintiff- 
respondent lias not seen fit to be repte- 
sented. The only provision which the 
learned Government Advoéate can draw 
to my attention, or which I :can find in 
the Railways Act calling for publication, 
is 8.47 (1) (g). That and its related pro- 
visions require publication of a general 
rule, The -general rule governing the 
maximum and mihimum rates has been: 
published in ‘the pamphlet No. 1 dealing 
with rates dated the 18th of November, 
1921, and there has been no change.in the 
‘general rule. There is nothing, so far as I 
am informed, which requires publication 
‘of.a ‘change of rates between the maximum 
and the “minimum provided for jn the 


(1001. O. 1927] 


‘general rule in the pamphlet just quoted. 
A very similar case was decided by my 
brother Mr. Justice Daniels on the 23rd 
of April, 1926, Civil Revision No. 26 of 
1926. If the plaintiff desired to be absolv- 
ed from the higher rate by proving that 
the publication: was necessary, it was for 
him to prove it. As far as I am able to 
ascertain, no.such publication was neces- 
sary and that being so, the decree passed 
by the Court below must be set aside. 
This application is, therefore, allowed 
and the decree of the lower Court is set 
` aside and the plaintiff's suit dismissed 
with costs. . 
ALN. A. Application allowed. 


RANGOON HIGH COURT. 
Givin MISGELLANEOUS APPEAL No, 120 
oF 1926. 

. November 23, 1926. 
Present:—Mr. Justice Pratt Officiating 
‘Chief Justice, and Mr. Justice Cunliffe. 
V, ZOLLIKOFER & Co,—APPELLANTS 


i versus 

Tar OFFICIAL ASSIG NEH -—RESPONDENT. 

Mortgage—Mortgage of entire property by partial 
owner—Redemption of ‘previous mortgage over entire 
property by mortgagor—Mortgagor obtaining decree 
against other co-owners for amount representing share 
of mortgage redeemed by him—Mortgagee's. right to 
benefit of decree—Rangoon High Court Rules and 
Orders, Ch. V, r. $—Advocate's fees, assessment of, in 
miscellaneous appeal. ` 

S mortgaged an entire property to Z. Subsequently 
it was found that S had acquired a valid title only 
to three-fourths share and the remaining one-fourth 


share belonged to J. But a mortgage over the entire , 


property created by the original owner had been re- 
deemed by S who thus had acquired a mortgagee’s 
lien on J.’s share. S then obtained a decree against 
J for a sum representing one-fourth share of the 
mortgage redeemed by ‘him which’ was made the 
first charge on J's share. A copy of the decree 


was handed over by Sto Z. S became an insol- 


vent: 

Held, that though the making over of a copy of 
the decree to Z did not amount in law to an assign- 
ment of the decree, yet on the facts of the case Z had 
afirst charge onthe decretal amount in equity. {p. 
262, col. 2.] 

Though a Court has a discretion in the matter yet 
it isnot customary to assess Advccate’s fees in a mis- 
cellaneous appeal on, a scale in excess of that fixed 
in r. 3 of Ch. V of the Rules and Orders of the Ran- 
goon High Court. [p. 263, col. 1.] 

Miscellaneous appeal from an order on the 
OriginalSide made in Insolvency Case No. 18 
of 1924. 

. Mr. Paget, for the-Appellants. 

Mr.. Doctor, for the Respondent. 
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JUDGMENT.—The main facta of this 
case are to be found in the amended peti- 
tion of V. Zollikofer & Co., at page 124 of 
Insolvency. Case No. 18 of 1924 on the 
Original Side of the Court, in which Y. A. 
Shakoor and E. A. Shakoor were the peti- 
tioning debtors. On the 24'h Saptember, 
1920, Y. A. Shakoor being in debt to Zolli- 
kofer & Co., to the extent of about one 
lakh of rupees mortgaged to them a house 
and site in Edward Street, Rangoon, for 
two sums of Rs. 80,000 and Rs. 20,000 by 
Zollikofer & Co., 
similarly sub-mortgaged the property to 
the Netherlands Trading Society Bank for 
Rs. 80,000. It was subsequently found that 
Shakoor’s title to the mortgaged property 
was defective and that he had in fact a 


‘valid title only to an undivided threé- 


fourths share, the remaining one-fourth 
share having become vested in one H. V. 
M. Jeewabhai by purchase from the owner, 
Maung Po Dike, who was one of the heirs 
of Maung Po Maung, the original owner of 
the mortgaged property. 

Maung Po Maung had mortgaged the 
whole property to one S.C. George, who 
transferred the mortgage to Ma E Mai. 

Maung Po Maung died leaving as heirs 
Ma Yin, Ma Thet, Ma Shin and Maung Po 
‘Dike. Ma Thet acquired the shares of 
Ma Yin and Ma Shin and conveyed the 
three shares to Shakoor subject to the 
mortgage. 

Shakoor redeemed the mortgage in full, 
and Ma E Mai, as mortgagee, conveyed the 
whole property to Shakoor. 

Tt is clear that under this transaction 
Shakoor could not succeed to more than Ma 
E Mai’s lien on Po Dike’s interest under her 
mortgage. The next step was that in Civil 
Regular Suit No. 454 of 1920, Shakoor 
Brothers obtained a consent decree against 
Maung Po Dike and H. V. M. Jeewabhai for 
Rs, 7,117-8-3 principal and interest repre- 
senting the one-fourth share of Ma E Mai's 
mortgage redeemed by Shakoor. In the 
decree this sum was made a first charge on 
the one-fourth share of Maung Po Dike in 
the property. The date of the decree was 
March 27th, 1922. In 1923 Zollikofer learn- 
ed that Shakoor’s title to the one fourth 
share of the property was defective and 
pointed it out to Shakoor, who admitted the 
facts and made oyer a certified copy of the 
decree to Zollikofer. 

On the 18th January, 1924, Shakoor was 
adjudicated an insolvent. 
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-In the course of the insolvency proceed- 
ings Zollikofer & Co., obtained an order 
for sale of the property in question. Jeewa- 
bhai, as purchaser from Maung Po Dike of 
one-fourth, objected. : 

The Official Assignee held an inquiry and 
found that Zollikofer & Co. had only a 
good title to three-fourths of the property 
and that Jeewabhai was owner of the re- 
maining one-fourth share. b 

Zollikofer & Oo. by deed dated: March 
30th, 1925, purchased from Jeewabhai: 
Maung Po Dike’s one-fourth share in the 
property for Rs. 18,000 and retained the 
sum of Rs. 7,961 representing the decretal 
amount in Suit,No. 454 of 1920. The three- 
fourths share of the property was sold by 
auction by the Official Assignee and was 
bought in by Zollikofer & Oo. for 
Rs. 73,000, which they set off, by permis- 
sion, against the mortgage-debt. Byra 
deed dated the 6th of February, 1926, the 
Official Assignee assigned the decree in 
Civil Suit No. 454 of 1924 to-Zollikofer & 
Co. on‘condition that, if their claim to the 
decretal amount was not upheld by the 
Court, they would. pay the amount to the 
_ Official Assignee. Ys 

The creditors, Zollikofer & Co., then 
put ina formal claim that the one-fourth 


share of Maung Po Dike inthe property: 


vested in them free from the charge created 
by the decree in favour of Shakoor and 
that they were entitled to retain for their 
own benefit as absolute owners the decretal 
amount. i 

The matter came before a Judge on the 
Original Side who held that Shakoor had a 
three-fourths interest in the property and 
that Zollikofer was entitled to that only, 
that there had been no assignment of the 
decree, and the decree would not be barred 
as Zollikofer had brought himself on the 
record. The application was accordingly 
diemissed. Zollikofer & Oo. have appeal- 
ed against this order on the ground that 
the decree had not become time-barred, 
and that they were entitled toa mortgage 
or charge upon the decretal amount in dis- 
pute. The appeal has been argued at very 
considerable length. : 

It is clear that at the time of the original 
mortgage of.the property by Shakoor to 
Zollikofer & Co., the former ‘had only a 
three-fourths interest; but that he repre- 
sented himself as absolute owner of the 
property and purported to mortgage the 
whole, 
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When Shakoor: found that his title was 
defective and that the remaining one-fourth 
share had been purchased by Jeewabhai 
from Maung Po Dike, he . proceeded to 
obtaina decree for the sum, which repre- 
sented one-fourth of the amount for which . 
he had redeemed the property from. Ma E 
Mai, against both Maung Po Dike: and his. 
vendee, Jeewabhai, and the decretal amount , 
was madea first charge on Maung Po Dike's 
one-fourth share. : : 

The making over by Shakoor ofa copy 
of his deeree to Zollikofer & Co. did not 
amount in law to an assignment of the ` 
decree, but on the facts it must be held that 
Zollikofer. & Co. had a first charge on 
the decretal amount in equity. ; 


As already pointed out Zollikofer < 
Co. were given a mortgage of what pur- 
ported to be the whole property. Shakoor 
obtained a decree for the amount of his 
lien on Po’ Dike’s one-fourth share by virtue 
of his redemption of Ma’E Mai's mortgage 
over the whole property. bbe chee 

Zollikofer & Co. by virtue of their 
mortgage from Shakoor were clearly entitl- 
ed to the whole interest in the property, 
which Shakoor obtained by the redemption 
of Ma E Mai's mortgage under the convey- 
ance which she gave to Shakoor.. 


The decree in issue merely represents a 
portion of the interest, which Shakoor 
obtained by the redemption of Ma E Mai's 
mortgage. a 

By virtue of their mortgage, therefore, 
Zollikofer & Co. must be held to havea 
prior lien on the decretal amount. 


They are not, as has been argued be- 
fore us, in the position of an ordinary cre- 
ditor. 

On this view the question of whether 
the decree was time-barred or not is irrele- 
vant. 4 

We would set aside the order of ‘the 
learned Judge on the Original Side and. 
grant appellants a declaration of their right 
to retain the decretal amount as prayed with 
costs in both Courts on the sum involved ad 
valorem. ` 


[Their Lordships passed the following 
order as to costs:—] 

Mr. Doctor for Official Assignee objects 
to the order as to costs dd valorem and 
contends that under r. 2 of Ch. V of this 
Court’s Rules and Orders this method of 
assessing Advocate’s fees is inadmissible, 
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. Whilst not prepared to concede that the 
Court has not full discretion in the matter, 
it appears thatitis not customary to assess 
Advocate’s: fees in a miscellaneous appeal 
on ascale in excess of that fixed inr. 3. 

. The. amount involved in the appeal is 
-Rs. 7,861 and the Advocate’s fees on that 
would ‘be approximately Rs. 390. 

In modification of our previous order the 
Advocate’s fees in this Court are fixed at 
` Rs. 300. 

In the original proceedings the costs 
will be aş fixed by the Presiding Judge. 

“RL O > S Order set aside. 





MADRAS HIGH COURT. 
Cıvıu Revision Patitrons Nos. 596 AND 597 
` oF 1926 
AND 7 
-Civit MiscELLANEOUS PeTITIONS Nos. 2562 
ve AND 2563 oF 1928. 
August 24, 1926. 
Present :—Mr. Justice Jackson. 
, In re VENKITAKRISHNA PATHER— 
Derenpant No, 6—PETITIONER IN ALL, 
* Court Fees Act (VII of 1870), s.7, iv (e), proviso, 
Madras Court Fees (Amendment) Act (V of 1922), s. 6— 
Suit for declaration of easement and injunction— 
Court-fee. y ae h 
A suit for a declaration of plaintiff's right of 
way and drainage over a piece of land and for a 
mandatory injunction to remove the fences and walls 
built in defiance of the said right falls within s. 7 
iv (c) of the Court Fees Act. In Madras, by virtue 
of the proviso added by Madras Court Fees (Amend- 
ment) Act (V of 1923), the valuation should not be 
less than one-half of the value of the immoveable pro- 
perty calculated under s. 7, v. [p. 263, col. 2.J ; 
Vaiyapuri Chetty v, Ramachandra Thevar (1), dis 
tinguished. 
O. R. P. Nos, 596 AND 597 or 1926. 
Petitions under s. 115 of Act V of 1908 
and s. 107 of the Government of India Act 
to revise the orders of thé Court of the 
District Munsif, Palghat, dated the 22nd 
June and 8th July, 1926 respectively, on 
‘issue No. 2 in I. A. No. 1747 of 1926 and in 
- I. A, No. 1748 of 1926 respectively, in O, S. 
No. 76 of 1226. su 
C. M, P. Nos. 2562 AND 2563 oF 1926. 
Petitions praying that in the circum- 
_ stances stated in the affidavit filed in O. M. 
P. No. 2562 of 1926, the High Court will 
be pleased to issue an order directing stay 
of, proceedings in O. S. No. 76 of 1926 (I. 
A, Nos. 1747 ahd 1748 of 1926) on the file 
of the District Munsif, Palghat, pending 
disposal of O, R. P. Nos. 596 and 597 of 
1926, preferred therefrom totheHigh Court. 
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Mr. C. S. Swaminathan, -for- the Petis 
tioner. . 
` ORDER.—Petitioner seeks to stay pro- 
ceedings in O, 8. No. 76 of 1926 on the 
file of the Court of the District Munsif of 
Palghat pending the revision of a question 
of the Court-fee proper to the suit. 

The plaintiffs sue for a declaration of 
rights of way and drainage over a certain 
paramba and fora mandatory injunction 
ordering defendants to remove, the fences, 
walls, etc , that have been built in defiance 
of the said rights. 
| The plaintiffs sought to value their suit 
under s. 7, cl. iv (d), Oourt Fees Act (VIL 
of 1870), as if it were a simple suit for in- 
junction. The District Munsif has correct- 
ly pointed out that it is a suit for de- 
claration, and consequential relief falling 
under s.7, iv (c). He has then held apply- 
ing the Madras proviso, and that as the 
relief sought is with reference to immove- 
able property the valuation-shall not be 
less than half the value of the immoveable 
property calculated in the manner pro- 
vided for by para. v of the section. Ac- 
cordingly, plaintiffs have been ordered to 
pay half the value of the paramba, which 
they have reckoned according to s, 7, cl. 
iv (b) at five times the revenue. The 
petitioner, 6th defendant, contends that the 
value should ‘be calculated according to 
8.7, clv (c) because the suit is really for 
the paramba and buildings. The District 
Munsif did right to reject this argument. 
The plaintiffs are claiming neither the 
right to possess the buildings nor the right 
to remove the buildings except in so far 
as they may affect the right of easement. 
In Vaiyapurt Chetty v. Ramachandra 
Thevar (1) the plaintiff sued to restrain 
the defendants from putting up a fenceon 
the plea that the property was his, and 
this Court held that the question of title 
was not incidental and, therefore, the 
Madras proviso must apply. In the pre- 
sent suit the question of title is not raised 
at all; it is onlya question of easement 
and the difficulty is to decide how far the 
Madras proviso is applicable to such cases. 
Inasmuch as the relief sought is the de- 
claration of aright of easement the relief 
may be said to be with reference to im- 
moveable property; but it refers tono im- 
moveable property that can be possessed 


(1) 89 Ind. Cas. 930; 21 L, W. 699; A. I. R. 1995 
Mad. 1143, 


4 ` 


be 
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as contémplated by el. v. It almost seems 
that the proviso should be read with the 
clause, so as to make “with reference to” 
mean “involving the possession of land, 
houses or gardens”; and then the proviso 
would not be applicable to easements at 
all. And the petitioner's case supports 
this interpretation; for it carries the con- 
trary argument to absurdity. He would 
have it that a suit for relief with reference 
to immoveable property must be valued 
under cl. v andis, therefore, tantamount 
to a suit for the possession of that pro- 
perty with reference to which relief is 
sought, Therefore, a person claiming the 
tight to drain off water through a house 
is for, the purposes of the Court, Fees 
Act, claiming possession of the house, and 
must value his suit according to the market 
value of the house, which is absurd. If 
cl.iv is applicable to suits for declaration 
of an easement right and a mandatory 
injunction enforcing the same, the Court 
must reckon, how much land or building 
is actually affected by the path, drain, or 
such other relief as is sought, and value 
accordingly. ; oF 

But considering that the subject-matter 
is neither land, nor house, nor garden, 
but an easement over the same, there 
seems tobe no practical object in order- 
ing Courts to apply cl. v. When yalu- 
ing suits for easement, it only imports 
unnecessary difficulty into what ought to 
be the plain and simple mechanical pro- 
cess of assessing Court-fee. 

There is no doubt in the present case, 
that the plaintiffs have fully paid any fee 
that is rightly leviable, and the petitioner 
6th defendant, has no case for enhance- 
ment. : ` 

The petitions for stay are dismissed and 
the petitions for revision not admitted and 
dismissed, i 

VN. V. Petitions dismissed, 


enero 


CALCUTTA HIGH COURT. 
O1viL Revision No. 544 oF 1926. 
` July 12, 1926. 
Present:—Mr. Justice B. B. Ghose and 
Mr. Justice Cammiade, . , 
Srimati MABIA KHATUN— PETITIONER 
versus 
Sheikh SATKARI AND oTHERS— 
DEFENDANTS—OPPOSITE PARTY. 
Civil Procedure Code (Act V of 1908), O. XXXIII, 


MAB7A KHATUN V, SATKART, 


(100.1. 6. 15:57] 

y. 1—Pauper, application for leave to sue as—Ornas 
ments and dower-debt, whether property—Plaintiff 
suing in representative character—Personal property, 
whether can be considered for purposes of determin- 
ing pauperism. š | fy ak 

Ornaments which a woman ordinarily wears are of 
the same class of personal property as her wearing 
apparel for the purpose of determining whether she 
is or is not a pauper. Unless, therefore, it is shown 
that the ornaments which a woman possesses arð 
something beyond and more valuable than what a 
woman of her class ordinarily uses, it cannot be held 
that she is not a pauper merely by reason of the fact 
that she possesses such ornaments. [p. 265, col. 1.] 

A dower-debt due toa wife from her husband even 
where the husband has sufficient means to pay the 
deht cannot be said-to be property or means of which 
the wife is “possessed” within the meaning of r. 1 
of O. ae ofthe Civil Procedure Code. [p. 265, 
col. 2. 

When a plaintiff sues in a representative character, 
such as a mutwalli, trustee or a shebait, unless it is 
shown that He has in his possession property belonging 
to the wagf estate or trust or the idol-for whom he 
sues, sufficient to enable him to pay the requisite 
Court-fee prescribed by law, he may be allowed to 
sue as a pauper even if it is shown that he has suffi- 
cient personal property of his own. The capacity of a 
person suing in a representative character must be kept 
distinct from his personal capacity. [ibid.] 

Civil revision against the ordér of .the 
Subordinate Judge, Burdwan, dated the 
26th April, 1926. |. a ; 
. Mr, Sarat Chandra Bose ard Babu 
Narendra Krishna Bose, for the Petitioner. 

Babu Biraj Mohan Majumdar, for the 
Deputy Registrar, Opposite Party, 

Dr. Sarat Chandra Basak and Babu 
Pramatha Nath Bandopadhyaya, for the 
other Defendants-O pposite Party. _ 

JUDGMENT.—This Rule arises out of 
an order of the Subordinate Judge of 
Burdwan refusing the application of the 
petitioner to. sue as -a pauper under 
O. XXXIII, Civil Procedure Code, The 
petitioner proposed to sue the opposite 
party as mutwalli with regard to certain 
waqf property. The learned Subordinate 
Judge presumably ‘after taking the pre- 
liminary steps laid down in rr. 3,4 and 5 
did not reject the application. He issued 
notices to theopposite party and the Gov- 
ernment Pleader and received evidence as 
to the proof of the pauperism of the appli- 
cant. The Government Pleader, did not 
raise any objection as to the pauperism of 
the applicant. : But the application was 
opposed by the opposite party. The value 
of the property sued for is over Rs, 9,000 
and the ad valorem Court-fee payable on 
the plaint is said by. the Subordinate Judge 
to amount to Rs. 735. The learned Sub- 
ordinate Judge has held that the applicant 
has no property.in her possession as mup- 
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walli, but he considers that she has per- 
‘sonal. property out of which she could pay 
the Court-fee payable on the plaint and 
that bhe should not be allowed to sue as a 
pauper. : i 

With regard to the question as to whe- 
ther she has got any personal property the 
Subordinate Judge has held. that she is 
entitled to prompt dower from her husband 
. which she has not realized. He considers 
that her husband is a person capable of 
paying the dower debt as he has some 
properties and is in receipt of an allowance 
of Rs. 41 per month from the Government 
for looking after preserved monuments. 
The Subordinate Judge’ has not come to 
any ‘finding as to what the amount of the 
- prompt dower is. The Subordinate Judge 
was, however, of opinion that the amount 
of the dower, whatever it may be, should be 
taken into account as part of the means of 
plaintiff. 

The Subordinate Judge next observes 
that the ornaments belonging to the peti- 
tioner have been under-valued. During 
Ker examination on commission at her hus- 
band’s house she was asked to show her 
ornaments but she would not produce them 
saying that they were with her husband. 
Under the circumstances the Subordinate 
Judge held that the applicant had suffi- 
cient means to-pay Court-fees on the 
‘plaint.. . 

Taking the last point first it seems 
strange that without taking evidence as to 
the value of the ornaments of the applicant 
the Subordinate Judge should think that 
the value of the ornaments would “in any 
_ way enable her to pay the Court-fee. She 
was not asked to produce the ornaments in 
a proper way and she certainly could 
refuse to produce her ornaments at the 
time of her ‘examination. Besides if the 
ornaments were such as are ordinarily worn 
by women of her class, those ornaments 
could not have been taken as means enabl- 
ing her to pay the prescribed fee. Orna- 
ments which ‘a woman ordinarily wears are 
of the same class of personal property as 
her wearing apparel. 
that the ornaments were some thing beyond 
and more valuable than what a woman 
of her class ordinarily uses the Subordi- 
nate Judge's conclusion cannot be accepted 
as correct, h 

Nor can we accept his conclusion as to 
the dower. The Explanation to r. 1, 


Q. XXXII, runsthus: “A person is a ‘pauper’ 


Without anyfinding - 
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when heis not possessed of sufficient means 
to enable him to pay the fee prescribed by 
law for the plaint in such suit...” Cana 
debt which is due from athird person be 
said to be means of which the applicant is 
possessed? Wedo not think that it can 
be said to be so. The words ‘‘is not pos- 
sessed of” must mean that the applicant 
has not actual control over it. Whether 
the husband has sufficient means to pay 
the debt is another question. But the 
plaintiff is not possessed of the dower. 
On this ground we hold that the Subordi- 
nate Judge's conclusion that the applicant 
was possessed of sufficient means of her 
own so as to enable her to pay the prescrib- 
ed fee is not correct, 

With regard to the first point we are of 
opinion that when a plaintiff sues in are- 
presentative character, such as a mutwalli, 
trustee or a ‘shebait, unless it is shown that 
the plaintiff has in his possession property 
belonging to the wagf estate or trust or 
the idol for whom. he sues, sufficient to 
enable him to pay the requisite Court-fee 
prescribed by law, he may be allowed to sue 
asa pauper evenifit is shown that he has 
sufficient . personal ` property of his own. 
The capacity of a person suing in a repre- 
sentative character must be kept distinct 
from his personal capacity. If a person 
sues as executor with regard to the estate 
of a deceased person without having been 
in possession of any of the assets of the 
deceased he cannot be said not to be a 
pauper even if he has got sufficient private 
means of his own, but is not possessed of 
anything appertaining fo the estate. 

The decision of the Subordinate Judge 
on both the points cannot, in our opinion, 
be upheld. The Rule must, therefore, be 
made absolute and the petitioner should be 
allowed to sue as.a pauper. 

The petitioner is entitled to her costs as 
against the opposite party. Hearing-fee 
three gold mohurs. 


Z. K. Rule made absolute, 


——— 


RANGOON HIGH COURT. 
C1yit MISOELLANEOTS No. 137 or 1926. 
December 7, 1926. 

Present :—Mr. Justice Chari. 

In the matter of Tar Estate or OOMER 
AHMED BROTHERS, INSOLVENTS 


AND 
JIVANRAM SANTALAL 
Presidency Towns Insolvency Act (IIT of 1909), ss, 
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8, 75, 90—Provincial Insolvency Act (V of 1920), ss. 2, 
8, 5 (2)—Civil Procedure Code (Act V of 1908), s. 24—- 
High Court’s power on Original Side to transfer in- 
solvency case—Letters Patent (Rangoon High Court), 
cls. 11, 16—Power of High Court to transfer an in- 
solvency case to its own file asa Court of Extraordi- 
nary Original Jurisdiction. _ eras 

The Original Side of the High Court has no juris- 
diction to transfer an insolvency case from a Court 
exercising jurisdiction under the Provincial Insol- 
vency Act to another such Court or to itself.- This 
power can be exercised ay the pish Court on its 
Appellate Side only. [p. , col. 2. 

Pade cl. 16, EER Patent of the Rangoon High 


_ Court, the High Court can, in respect of insolvency 


matters, exercise only such jurisdiction as is given by 
the Law of Insolvency prevailing in the Province of 
Burma. Therefore, the powers*conferred by s. 5 of the 
Provincial Insolvency Act, which are made subject 
to the other provisions of the Act cannot be exercised 
in such a way as to give the Original Side of the 
High Court jurisdiction from which it is expressly 
excluded by the terms of ss. 2 and 3 of the Act 


` whether 5. 5 is read with s. 24, Civil Procedure Code, 


or cl. 11 of the Letters Patent. [p. 268, col. 1.] 
Mr, Jeejeebhoy, for the Petitioner. 
Mr. N. N. Sen, for the Insolvents, 
JUDGMENT.—The application in this 
case raises an important and interesting 
question of law. : f 
A firm by the name of Oomer Ahmed 


` Brothers was adjudged insolvent by- the 


District Court of Amherst on a creditor's 
application. Another of the creditors, 
Jivanram Santalal, makes an application 
to this Court for a transfer of the insol- 


` vency case pending in the District Court of 


Amherst for disposal, under s. 24 of .the 
Civil Procedure Code. The application 
does not say to what Oourt the petitioner 
seeks to have the insolvency case transferr- 
ed but presumably what he wants is that 
the case should be transferred to the High 
Court for disposal by that Court in its 


- Original Insolvency Jurisdiction. < 


When the case came on for hearing I dre 
the attention of the learned Advocate to 
the ruling in In re Naginlal Maganlal Jai- 
chand (1).. He then wanted to be allowed 
to argue the application before me as a 
Judge sitting on the Original Oivil Side. 
I allowed him to do so; but, in my opinion, 
there is nolegal difference in the position 
whether I dispose of the application asa 
Judge exercising Original Civil Jurisdic- 
tion, or as an Insolvency Judge. 


. Before dealing with the authorities of 
the other High Courts, I shall discuss two 
cases decided in this High Court. 


1) 91 Ind. Cas. 160; 49 B. 788; 27 Bom. L. R. 1207; 
A I, R, 1925 Bom, 548. é 
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In T.S. Chettyar Firm and Two v. Yusuf 
Ismail Attiah, Civil Miscellaneous Applica- 
tion No. 37 of 1925, an application was made 
to transfer an insolvency case pending, in 
the District Court of Pakokku to the 
Rangoon -High -Court for dispssal. The 
petition was filed in Mandalay, and. the 
learned Judge sitting at Mandalay waa 
of opinion that the application should ba 
dealt with at Rangoon, as, if granted, the 
case would come before the Original Side 
at Rangoon. The papers were accordingly 
forwarded here, and the Deputy Registrar, 
being of opinion- that the matter came 
under the Extraordinary Original Juris- 
diction conferred on the Court by cl. 11 
of the Letters Patent, thought that the case, 
following the usual practice, should - be 
transferred to the Original Side for dis- 


‘posal, The learned Judge on the Appel- 


late Side, to whom this note was sent, 
wrote “admitted” and then signed his 
name. He further added “let: the case 
be transferred to the Original Side, for 
disposal” and signed his name again.. . 

The meaning of this entry is clear. - 
Whatthe learned Judge meant was that 
notice should issue to the respondent, and 
that the application should be trans. 
ferred to the Original Side for, hearing 
and disposal. . But by an error on the part 
of the office this was treated. as an order 
transferring the insolvency case itself to- 
the Original Side for disposal. The case 
was accordingly withdrawn to: this Court 
to be dealt with under the Original Insol- 
vency Jurisdiction. This was a mistake, 
and the case cannot be, treated as a prece- 
dent. - 

The next case is In the matter of Abdul 
Karim Abdul Latiff, Insolvency. Case No. 
133 of 1925, in which a. similar applica- 
tion was made to this Court for the transfer 
of an insolvency case pending in the 
District Court of Tharrawaddy to the 
Original Side of the High Court in its 
Insolvency Jurisdiction. Mr. Justice Cun- 
liffe, sitting as an Insolvency Judge, order- 
ed -the transfer, being of opinion that, 
under the provisions of s. 90 of the Presi- 
dency Towns Insolvency Act, and s. 5, 
cl. (2), of the Provincial Insolvency Act, 
read with s. 24 of the Civil Procedure Code, 
he had the power to do so, though Mr. Justice 
Taraporewala of the Bomb&y High Court, 
sitting as an Insolvency Judge, took a 
different view: In re Naginlal Maganlal 
Jaichand (1). 


r {100 I. O. 1927) 
Section 90 of the Presidency Towns In- 
solvency Act enacts that “Iu proceedings 
‘under this Act the Court shall have the 
‘like powers -and follow the like’ procedure 
-as it has and follows in the exercise of its 
‘Ordinary Original Jurisdiction.” 
` The point for consideration is whether 
the wording “shall have the like powers” 
includės the power of transferring cases 
~which-come to the High Oourt under s. 24 
of the Oivil Procedure Code. ' : 
It will be noticed thet s.90 is enacted 
-for the exercise of powers in respect of 
‘insolvencies -within the town of Rangoon, 
“and that s. 24 ofthe Civil Procedure Oode 
‘enacts ‘that the High Court may transfer 
‘any suit, appeal or other proceeding pend- 
“ing before it, for trial, “to any subordinate 
‘competent Court, and withdraw any suit, 
appeal or othér proceeding pending in any 
subordinate Court and ‘itself try or dispose 
of the same, or'transfer it to any other 
-subordinate and competent Court for trial 
‘or disposal, 
It has ‘been ‘held that the powers 
‘conferred on the High Court by s. 24 of 
‘the: Civil Procedure ‘Code so far, at 
ali events, as transfer from one subordinate 
Court toanother is concerned, must usually 
-be exercised by the Appellate Side of the 
High Court. Section 75 of the Provincial 
Insolvency Act provides for appeals from 
-a District Court exercising jurisdiction in 
insolvency to the High Court, that, is the 
-High Court in its Appellate Jurisdiction. 
It, therefore, follows that a District 
“Court exercising Insolvency Jurisdiction 
is subordinate to the Appellate Side of the 
High Court, and not to a Judge of the 


High Court exercising jurisdiction on the - 


Original Side. This was the view taken 


‘by Mr. Justice Marten in the case of In re . 


Maneckchand Virchand Patni (2). The 
soundness of this view has been questioned 
but it seems to me that, whethera Judge 
of the High Court sitting onthe Original 
Side, ordinarily exercisingInsolvency Juris- 
diction, has or has not the power to transfer 
cases under s. 24o0f the Civil Procedure 
Oode, the application is bound to fail for 
another and more fatal reason. 

Before I discuss that aspect of the case, 
“lL shail dispose of the argument based on 
el. 11 of the Lettera Patent. Clause 
11 of the Letters Patent enables the High 
Oourt to transfer any suit being or falling 


(2) 75 Ind. Cas. 61; 47 B. 275; 24 Bom. L. R. 872; 
A. 1. R. 1922 Bom. 390, : 
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within the jurisdiction of any Court subject 
to its superintendence to its own file, and 
to try and determine the same as a Court 
of Extraordinary Original Civil Jurisdic- 
tion. The-practice of this Court has been 
for the Judge sitting on the Original Side * 
to dispose of applications made for trans- 
fer of cases under cl, 11 of the Letters 
Patent. Thus, the Original Side Judge has 
power to withdraw suits for trial before 
himself, but an insolvency proceeding is 
not a suit. He cannot withdraw such a 
proceeding to his Court unless s. 5 of the 
Provincial Insolvency Act, read with cl. 11 
of the Letters Patent, enables him to do so, 
Thereis also a separate clause in the Letters 
Patent dealing with the Insolvency Juris- 
diction of the Court.. Clause 16 of the 
Letters Patent provides that “the Court 
for relief of insolvent debtors at Rangoon 
shall be held before one of the Judges of 
the High Court at Rangoon,” and it pro- 
ceeds as follows: “* * * *the said 
High Court, and any such Judge thereof 
shall have and exercise within the Province 
of Burma, such powers and authorities 
with respect to Original and Appellate 
Jurisdiction and otherwise as are con- 
stituted by the laws relating to insolvent 
debtors in the Province of Burma.” This 
clause of the Letters Patent is not perhaps 
as clearly expressed as ons might wish. It 
means that the High Court Judge, sitting 
for the relief of insolvent debtors, and the 
High Court exercising Appellate Jurisdic- 
tion in respect of insolvency matters, can 
exercise only such jurisdiction as is given 
by the Law of Insolvency prevailing in the 
Province of Burma. 

Weare thus thrown back on the Insol- 
-vency Acts to find out what those powers are. 

Section 5, cl. (2), of the Provincial 
Insolvency Act, runs as follows :— 

“Subject as aforesaid’ (that is, to the 
other provisions of the Act), “High Courts 
and District Courts, in regard to proceed- 
ings under this Act in Courts subordinate 


_ to them, shall have the same powers and 


shall follow the same procedure as they 
respectively have and follow in regard to 
civil suits.” 

It is argued that, by virtue of this provi- 
sion, the High Oourt has jurisdiction to 
exercise the powers vested in it by s. 24 of 
the Civil Procedure Code and transfer an 
insolvency proceeding in a District Court 
to itself or to some other District Court. It 
is also urged that this section, read with 
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cl. ll of the.Letters Patent, enables the 
High Oourt to withdraw an insolvency 
proceeding pending in a subordinate Court 
to itself for trial asa Court of Extraordinary 
Original Civil Jurisdiction. i 

- Tt is not necessary for me, in disposing of 
this matter, to consider whether, by virtue 
. of this section, the High Court has power 
to transfer an insolvency case pending in 
one Court exercising jurisdiction under the 
Provincial Insolvency Act to another such 
Court. Assuming that J, as an Original 
Side Judge, have jurisdiction to make an 
order of transfer, and assuming further 
that s. 5, cl. (2), gives such a power, the 
present application is bound to failfor an- 
other reason, as I have mentioned above, 


The jurisdiction under the Presidency 
Towns Insolvency Act is bys. 3 conferred 
on the High Courts of Judicature at Fort 
William, Madras, Bombay and Rangoon. 
The Provincial Insolvency Act,s. 3, cl. 
(1), provides that * The. District Oourts 
shall be the Courts having jurisdiction 
under this Act,” and a “ District Oourt " is 
defined in s. 2 as follows: “District Court 
means the principal Civil Court of-Original 
Jurisdiction in any area outside the local 
-limits for the time being of the Presidency 
towns andof the town of Rangoon.” So 
‘that the Original Side Jurisdiction of this 
Court, which is exercised within the town of 
Rangoon, is expressly excluded from Courts 
having. jurisdiction under the Provincial 
Insolvency Act, The provisions of-s.5 of 
the Provincial Insolvency Act are made 
subject to the other provisions of the Act 
und one of:such provisions is the one which 
excludes the Original Side of the High 
Court from exercising jurisdiction under 
the Provincial Insolvency Act. Clause 16 
of the Letters Patent shows clearly that the 
High Court can exercise’ only such jurisdic- 
tionasis conferred upon it by the Insol- 
vency Acts. It follows, therefore, that the 
powers conferred by s.5 of the Provincial 
Insolvency Act, which are made subject to 
the other provisions of the Act, -cannot be 
exercised in such a way as to give the 
Original Side of the High Court a jurisdic- 
tion from which it is expressly excluded by 
the terms of the Act whether that section 
is read with s. 24 of thè Civil Procedure 
Code, or cl. 11 of the Letters Patent. 


For this simple reason the application is 
bound to fail. I am fortified in this opin- 
ion by the judgment in Srinivasa Aiyangar 
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_ of Tanjore. 


(100 I. 0, 1927) 

v. Official Assignee of Madras (3) which was 
aconverse of the present application. In 
that case a debtor’ was arrested within. the 
jurisdiction of the Madras High Court and 
was imprisoned in the Civil Jail to which 
Original Side debtors are committed. This 
gave jurisdiction to the Original Insolvency 
Side of the Madras High Court to make .an 
order of adjudication against him. He was, 
however, a trader apparently in the dis- 
tricts, and it was alleged that the arrest 
was acollusive arrest. made for the pur- 
pose of giving the High Ceurt jurisdiction, 
and an application was made to the Madras 

High Oourt to transfer the case from its 
own Insolvency Side to the District Court 
The learned Judge on the 
Original Side made the order, buton ap- 
peal it was set aside. The learned Appel- 
late Judges of the Madras High Court, held 
that the Tanjore Court, in view of the terms 
of s.3 ofthe Presidency Towns Insolvency 
Act, was not competent to -try and dig- 
pose of the insolvency proceeding, and that 
the jurisdiction conferred by the Presidency 
Towns Insolvency .Act and the Provincial 
Insolvency Act are separate ‘and distinct, 
as the provisions of the Acts themselves 
differ in several important. respects. 

The same reasoning will applyin. this case, 
where it is sought to transfer an insol- 
vency proceeding from the District Court 
to the Original Insolvency Side of the High 
Court. 

For these reasons I dismiss this appli- 
cation with costs, two gold mohurs. 

.I may also add that, in my opinion, the 
application itself has. no merit. The insol- . 
vent was adjudicated in Moulmein, not on 
his own application but on a.creditor's 
application, and the present application 
is made to suit the convenience of other 
creditors. 

R. L. Application dismissed. . 


(3) 21 Ind. Cas. 77:38 M. 472; 14 M. L. T. 184;-25 
M. L. J. 299; (1913) M. W. N. 1004; (1914) M. W.N. 
45, . 
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LAHORE HIGH COURT. 
First Civic APPEAL No. 1447 oF 1922. 
November 23, 1926. 
Presen!:—Sir Shadi Lal, Kr., Chief 
Justice,and Mr. Justice Agha Haidar. 
HARI SINGH—DEFENDANT—APPELLANT 
_ ersus ` 
HARNAM SINGH AND OTHERS— PLAINTIFFS 


— RESPONDENTS. 
Custom—Alienation—Necessity—Debis due to alienee 
-himself—Alienee’s duty to prove necessity—High rate 
of interest—Necessity for borrowing at high rate— 


Contract Act (1X of 1873), s. 74—Interest from date | 


of execution of deed in case of default—Penalty. 

Where the alienee himself is the antecedent credi- 
tor it is not only incumbent on him to prove the 
-existence of the prior debts due to him but also the 
necessity for those debts. [p. 269, col. 2] 

Devi Ditta v. Saudagar Singh (1), followed. 

Where a mortgage carries a high rate of interest 
it is incumbent on the mortgagee not only to show 
that there was necessity for the debt but that there 
was also necessity to borrow money at the high rate of 
interest claimed by him. [p. 270, col. 1.]- 

Nawab Nasir Begam v. Rao Raghunath (2), applied. 

Where a mortgage-deed provides that in case the 
money is paid by a particular date no interest would 
be charged but in case of default interest would be 
payable at a particular rate from the date of the execu- 
tion of the bond, the provision as to interest must 
be considered penal within the meaning of s. 74 of 
the Contract Act. [tbid.] 


First appeal from the decree of the Senior 
Subordinate Judge, Gurdaspur, dated the 
30th March, 1922. . 

Messrs. N. C. Mehra and Farrukh Hussain, 
for the Appellant, 

Messrs. ‘Muhammad Amin and B. A. 
Cooper, for the Respondents. 

JUDGMENT.—This appeal arises out 
‘of' a suit brought by the sons of the mort- 
gagorfor a declarationthat the mortgage 
executed by their father Gurdit Singh, 
defendant No. 1, on the 26th of April, 1918, 

„iù favour of Hari Singh, defendant No. 2 
was fictitious, without consideration and 
without legal necessity and, therefore, not 
binding upon their rights of inheritance 
“as the prpperty mortgaged was ancestral. 
These allegations were controverted by the 
‘contesting defendant, Hari Singh, who 
pleaded that the mortgage was for con- 


sideration and for valid necessity and that 


a part of. the consideration went towards 
the discharge of prior mortgage-debts. The. 
defendant also denied that the property 
was ancestral. This last plea was overruled 
by the Court below.and in appeal no argu- 
ment was addressed tous on this question. 
The mortgage-money mentioned and de- 
tailed in the bond was Rs. 6,870 and the 
Court below held that the mortgage was 
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valid.and binding upon the plaintiffs to the 


exten of Rs, 5,670 only. 


The defendant has come up in appeal to 
this Court and has challenged the findings 
of the Court below in so far as they are, 
against him. He argues that the Court 
below ought not to have disallowed the 
following items :— 


-A 


(1) Rs. 80 due under 
a bond dated the 2Ist 
of January, 1914, execut- 
ed by Gurdit Singh de- 
fendant No. 1 in favour 
of Hari Siogh defendant- 
appellant, (Ex. D-2). 
(2) Rs. 200 due under) Allowed 
a bond, dated the 20th | credit for 
January, 1911, executed | in the 
by Gurdit Singh in | mortgage 
favour of the appellant | bond,dated, 
Hari Singh. the 21st 
(3) Rs. 260 due under | January, 
a bond, dated the 20th | 1914, (Ex. 
June, 1910 , executed by | D-3) 
Gurdit Singh in favour 
of Hari Singh appel- 
lant. | 


(4) Stipulated rate of 
interest 'on Rs. 600, due 
under the bond, dated 
the 19th January,. 191}, 
allowed credit for in Ex. 
D-3 and eventually in 
the bond in suit. 











` ———— mm - 


All these 3 items allowed credit for in the 
bond in suit dated the 26th April, 1918 


As regards (1), (2) and (3), This part of the 
case would be governed by the law as laid 


, down by a Full Bench of the Punjab Chief 


Court in the case of Devi Diita v. Saudagar 
Singh (1). These items were due to the 


- mortgagee himself under two prior mort- 


gages in his own favour and in order to 
bind the plaintiffs’ reversioners it is incum- 
bent upon the mortgagee to prove that not 
only, they were prior debts due to him but 
that there was necessity for those debts. i 
[Their Lordships on the evidence found 
that necessity for items Nos. lto 3 had 
not been established and proceeded :—] . 
As regards Item No. (4) no plea was taken 
in the grounds of appeal against the order 
of the Court reducing the stipulated rate 
of interest on Rs. 600 due under a mortgage- 
bond, dated the 19th January, 1911, but we 


(1) 65 P. R. 1900; P. L. R. 1900, p. 322, 
\ 
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allowed Counsel for the appellant to argue 
this point. The terms of the mortgage-deed 


in suit provided that if the money was. 


paid by Jeth Sambat 1968 no interest would 
be charged but in case of default interest 
at the rate of four-annas per rupee per har- 


‘vest would be payable from the date of the 


execution of the bond in suit, The Court 
below has treated this provision as a penalty 
under s. 74 of the Indian Contract Act and 
has reduced the rate of interest to 2 per 
cent. per mensem. This reduction of inter- 
est can further be justified on another 


‘principle of law laid down by their Lord- 


ships of the Privy Council in Nawab Nazir 
Begam v. Rao Raghunath Singh (2). In that 
case their Lordships have held that it was 
incumbent on those who support a mort- 
gage executed by the manager of a joint 
Hindu family toshow that notonly there 
was -necessity for the loan but that there 
was also necessity to borrow money at the 
high rate of interést claimed by the mort- 
It is true that the case before their 
Lordships of the Privy Council was govern- 


‘ed by the Law of Mitakshara but the princi- 
ple enunciated therein applies to the present - 


case. Weare satisfied that the mortgagee 


-Hari Singh has not bean able to establish 


that there wasany valid necessity for bor- 
rowing money at sucha high rate of interest. 
We hold that the learned Judge of the 
Court below was justified in reducing the 
rate of interest to 2 per cent. per mensem, 
On these findings we confirm the decree 
of the Court below and dismiss the appeal 
with costs, . a 

R. L. Appeal dismissed. 


(2) 50 Ind. Cas. 434; 41 A. 571; 36 M. L, J. 521; 17 
L. J. 591; 23 0O. W. N. 700; 21 Bom. L. R. 484; 26 
L. T. 40; 30 O. L. J. 86; (1919) M. W. N. 498; 1 U: 


a. 
M. 
P. L.R. (P. 0) 49; 46 LA. 145 (P.O). 





ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 964 or 1924. 
November 23, 1926. 
Present:—Mr. Justice Iqbal Ahmad. 


| RAM SARUP RAL AND OTHERS — DEFENDANTS 


” ‘of—Estdppel—Pre-emption, 


—APPELLANTS 
` versus 
CHARITTER RAI AND orHERs—PLarntirrs 
— RESPONDENTS. : 
Transfer of Property Act (IV of 1882), s. 54—Sale 
—Registered instrument, absence of-—Mutation, effect 


veyed, extent.of, . . f 
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decree for—Interest-con- ° 


on the 20th of May, 1921, Ram Sundar. Rai 


[100 L ©. 1987) 

Mutation proceedings are not judicial proceedings 
in which title to, and proprietary rights in, immoveable 
property are determined. They aré in the nature of 
tiscal inquiries instituted in the interest of the State 
for the purpose? of ascertaining which of several 
claimants for the occupation of certain denominations 
of immoveable property may be put into occupation 
of it with the greater confidencs that the revenue for 
it will be paid. [p.271, col. 2; p, 272, col. 1.) 

A and B, who were owners of a certain property, 
mortgaged it to C. Subsequently A sold the whole 
of the property to D by means of a registered sale- 
deed and thereafter made an application to the Reve- 
nue Authorities that the property should be mutated 
inthe name of D. B,who was owner of half of the 
property and: who had not joined in the sale in favour 
of D, also made an application to the Revenue Author- 
ities intimating that he had no concern with the 
property, and that D's name may be entered in the 
revenue papers. Later on, E filed a suit for pre- 
emption in respect of the sale effected by A and 
obtained a decree. Finaliy B instituted a suit against 
C, Dand E for redemption of the mortgage effected 
by A and himself in favour of C on the ground that 
the sale by A alone in favour of D was ineffectual to 
convey to D B’s rights and interests in the property 
covered by the sale-deed-and that, therefore, Æ could 
not under his decree for pre-emption acquire Bs 
rights and interests in the mortgaged property: 

Held, (1) that B’s proprietary rights in the property 
could only pass to D by a registered instrument and 
that in the absence of such instrument, a mere muta- 
tion had not the effect of transferring B's rights in 
favour of D; [p. 271, col. 2.] 

(2) that the only right and title that passed to H By 
virtue of the decree obtained by him in the pre-emp- 
tion suit was the right-and title conveyed to D by 
the sale-deed executed by A and that this was only 
the right and title of A himself in the property 
covered by the sale-deed; [p. 272, col. 1.} 

(3) that, therefore, B being still owner of half the 
property was entitled to maintain a suit for redeem- 
ing the property. [ibid.] | 

Second appeal against the decree of the 
Additional Subordinate Judge, Ballia, 
dated the 8th March, 1924. 

Dr. M. L. Agarwala, for the Appellants. 

Mr. A. P. Pande, for the Respondents, 

Jd UDGMENT.—Notwithstanding the 
able argument of Dr. M. L; Agarwala, I 
remain unconvinced that the decrees ofthe 
Courts below are wrong. 

The suit giving rise to the present appeal 
was filed by the plaintiff-respondent, 
Charitter Rai, for the redemption of a mort- 
gage dated the 28th of May, 1912, executed 
by Charitter. Rai and his brother Nihora 
Rai, in respect of two plots of land,- in 
favour of Subedar Rai, father of defendant 
No.3. After the date of the said mortgage, 
it appears that’ Ram Sundar Rai, son.of 
Nihora Rai, alone executed a sale-deed of - 
the entire zemindari property including the 
plots in dispute in favour of defendant 
No, 4 on the 13th of May, 1921. ‘Thereafter, 
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applied to the Revenue Court, that mutation 
of names be effected in favour of defend- 


‘ant No. 4 with respect to the property 


transferred to him by tue sale-deed referred 
to above. Charitter Rai, who admittedly 
was the owner of half of the share in the 
property conveyed by the sale-deed, and 
who had not joined in executing the sale- 
deed, filed an application in the Revenue 
Court, on the 25th of July, 1921, intimating 
that he had noconcern with the pro- 
perty and that the vendee’s name be entered 
in the revenue papers. Thereafter, on the 
12th of July, 192z, Ram Sarap Rai, defend- 
ant No. 1, filed a suit: for pre-emption, with 
respect to the sale made by Ram Sundar 


“Rai, and the suit was eventually decreed, 


and the pre-emptor, having complied with 


‘the terms of the decree, was substituted in 


place of the purchaser. . l 
After all this, Charitter Rai brought the 

present suit for redemption of the mort- 

gage noted above. His case was that the 


` sale by Ram Sundar Rai alone was ineffec- 


tual to convey to the vendee his rights and 
interests in the property covered by the 
sale deed, and as such defendant No. 1 
could not acquire his rights and interests in 
the mortgaged property. In this view he 
alleged thathe had a subsisting right to 
redeem the. mortgage made by him and 


‘Nihora Rai, 


The defence to the suit was that Ram 


‘Sundar Rai was the manager of a joint 
Hindu family consisting of ‘himself. and 


Charitter Rai, and that the sale by him was 
with the consent of Charitter Rai, and as 


.Buch Charitter Rai had no right to maintain 


the suit. It was further urged in defence 


“that the plaintiff consented to the sale and 
-a3 such the claim was barred by the princi- 


ple of.estoppel. . 
' The trial Court held, that there was no 


„evidence to substantiate the allegation of 


the defendants that the sale by Ram Sundar 


: Rai was with the consent of Charitter Rai, 


, plaintiff-respondent, and further it came to 


the conclusion that the petition filed in the 


-Revenue Court purporting to be a petition of 


-Charitter Rai was a forgery, and that that 


petition was never filed by Charitter Rai. 


“On these findings that Court decreed the 


. plaintifi’s suit. 


On appeal by some of the defendants, the 


‘lower Appellaté Court has held, that the 
~. application dated the 25th of July, 1921, was . 
.& genuine document, and had been filed by 


. Oharitter Rai in the Reyenue Court, but it 
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has held that there was nothing to show 
that it was because of that petition, or 
because of certain other acts or omissions 
or declarations of Charitter Rai, that the 
defendants appellants changed their posi- 
tion for the worse, and as such the plaintiff- “ 
respondent was not estopped from main- 
taining the suit. It has further held that 
the allegation of the contesting defendants 


-that Ram Sundar Rai had sold the pro- 
‘perty as a manager of the family for legal 


necessity remained entirely unsubstantiat- 
ed. On these findings the lower Appellate 
Court affirmed the decree of the trial Court, 

In appeal before me it is argued that the 
sale by Ram Sundar Rai of Charitter Rai's 
share was only voidable, and as Charitter 
Rai did give his consent by the petition 


referred to above, filed by him in the 


Revenue Court, a good title to Charitter 
Rai’s share passed to the vendee and that 
title passed. to defendant No. 1 by the 
decree in the pre-emption suit. I am unable 
to agree with this contention. The sale by 
Ram Sundar Rai could only convey to the 
vendee the rights and interests of Ram 
Sundar Rai in the property conveyed, It 
was absolutely ineffectual to in any way 
adversely affect the rights and interests of 
Charitter Rai in the property covered by 
the sale. The sale,so far as it concerned 
the share of Charitter Rai in the property 
transferred, was absolutely void, and not- 
withstanding the sale, Charitter Rai retain- 
ed a title to his share. If the title to 
Charitter Rai’s share remained with him, 
the petition filed by Charitter Rai in the 
Revenue Court, during the course of muta- 
tion proceedings, or the order of the 
Revenue Court directing mutation of names 
could not have the effect of determining that 
title. The proprietary rights of Charitter 


“Rai could only. pass to the vendee by a 


registered instrumant, and admittedly no 
such deed was ever passed by him. As has 
been recently pointed out by their Lord- 
ships of the Privy Council in the case of 
Nirman Singh v. Lal Rudra Partab Singh 
(1) mutation -proceedings are not judicial 
proceedings in which the title to, and the 
proprietary rights in, immoveable property 
are determined but that “they are much 
more in. the nature of fiscal enquiries insti- 
tuted in the interest of the State for the 
purpose of ascertaining which of the 


(1) 98 Ind. Cas, 1013; 3 O. W. N. 623; A. I R. 1926 


` P. C. 100; (1926) M. W. N. 716; 48 A. 529; 44 ©, 


L, 
J. 330; 28 Bom, L. R. 1409; 51 M, L, J. 836 (P, C). 


AP) 
several claimants for the occupation of cer- 
tain denominations of immoveable property 
may be put into occupation of it with the 
greater confidence that the revenue for it 
. will be paid.” Apart from all this, the only 
right and title that passed to the contesting 
defendant by the decree in the pre-emp- 
tion suit was the right and title conveyed 
to the vendee by the sale-deed executed by 
Ram Sundar Rai and that was only the 
right and title of Ram Sundar Rai as to his 
share in the property covered by the sale- 
deed, : 

For the reasons given above,I hold that 
the Courts below were right in holding that 
the title to the property remained with 
Charitter Rai, and the’plea of estoppel hav- 
ing failed, the plaintiff was entitled to the 
decree granted to him by the Courts below. 

The result is that I dismiss the appeal 
with costs including in this Court fees on 
the higher scale. 


Z. K. Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
First Orvis Appear No 15 or 1924. 
November 23, 1926. 

l Present:—Mr. Kinkhede, A. J. C. 
MULCHAND AND ANOTSER—DEFENDANTS 
Nos. 3 AND 4—APPELLANTS 
versus 
RADHAKISAN AND OTHE8S— PLAINTIFFS 
Nos. 1 ro 3 AND DEFENDANTS Nos. 1, 2 
AND 5 To 8&— RESPONDENTS. 
Mortgage—Subrogation, doctrine of-—Purchaser of 
' .mortgaged property paying off prior encumbrance, 
whether can claim subrogation against puisne encum- 

brancer. 

Before any person is entitled to claim the benefit 
.of the doctrine of subrogation he must prove that 
he has paid up the mortgage-debt in respect of 
which he claims that benefit. [p. 275, col. 1.] 

Subrogation cannot be permitted in a case where it 
would work injustice to the rights of those having 
equal or superior equities. [ibid.] 

Where a mortgagor or owner of the equity of re- 
demption or any encumbrancer redeems a prior charge 
‘which is his own debt or whizh by contract, express 
or implied, he is bound to discharge, he cannot keep 
such charge alive as against a puisne encumbrancer 
whose encumbrance he is also expressly or impliedly 
"bound to discharge. [p. 276, col. 1.] 

Where a purchaser of mortgaged property is bound, 
expressly or impliedly, under his contract of purchase 
to discharge the encumbrances to which the property 


is subject, and he discharges a prior encumbrance. 


upon the property, he cannot, in answer to asuit by 
a puiéne encumbrancer to enforce his encumbrance, 
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avail himself of the doctrine of subrogation in respect 


of the prior encumbrance paid off by him. [p. 276, 
col. 2 


. 2.| 

Appeal from the decree ‘of the Sub- 
ordinate Judge, Khandwa, dated the 13th 
October, 1923, in Civil Suit No. 123 of 1922. 

-© Sir H.S. Gour and Mr. W. R. Puranik, 
for the Appellants. 
Mr. V. R. Pandit, R. B., for the Respond- 

ents. : 


JUDGMENT.—The appellants were 
defendants Nos. 3 and 4in the Court below. 
They were impleaded as parties to the 
suit based upon a mortgage, dated the 20th 
March, 1911, (Ex. P-4) executed in favour 
of one Gulabchand the father of plaintiffs- 
respondents Nos. ] to 3 by one Raghu son 
of Bhagu and his mother Jasoda for a 
consideration of Rs. 3,000 with a condi- 
tion of foreclosure. Raghu died before this 
suit which was instituted on 28th August, 
1922, leaving Sitia, defendant No. 1; minor 
son as his legal representative. Jasoda is 
defendant No. 2. They are respondents 
Nos. 4 and 5in this appeal. Appellants-. 
defendants Nos, 3 and 4's interest is de- 
scribed in the plaint as being that of 
subsequent purchasers of the mortgaged 
malik makbuza field as per sale-deed, dated 
the 2nd July, 1914, and that the defendant 
No. 3 is also deseribed as a subsequent 
purchaser of the mortgaged houses as per 
sale-deed, dated the 8th June, 1914. Re- 
spondent No. 6 Harprasad was impleaded 


“as defendant No.5 in the lower Court in 


his capacity of a subsequent mortgagee 
of. the mortgaged malik makbuza land as 
per mortgage-deed, dated the 13th June, 
1914, (Ex. D-3), Respondent No. 7, Shamlal, 
who was impleaded as defendant No. 6 is - 
the minor son of Ramchandra Kalal who 


. had taken a subsequent mortgage, dated 


4th March, 1914, of the houses covered 
by the raortgage in suit. Respondent No. 8, 
was defendant No. 7 and was 
impleaded as subsequent purchaser of the 
mortgaged: mango trees as per sale-deed, 
dated the 22nd May, 1914, and respondent 
No. 9 who was defendant No. 8 in the 
Court below was similarly impleaded as 
the purchaser of the mango trees as 
per sale-deed, dated the 9th May, 1914. The 
amount due to the plaintiffs on the basis 
of their mortgage, dated the 20th March, 
1911, (Ex. P-4) was Rs. 10/987-6 at thé date 
of suit. Plaintiffs asked for a decree for 
foreclosure of the mortgaged property as 
against all these defendants. ' 
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Sitia being a minor his mother Yenibai 
has put in a written statement denying 
all knowledge of the transaction in suit. 
Defendant No: 2 remained absent and the 
case proceeded ex parte against her. De- 
fendant No., 4 denied:the plaintiffs’ mort- 
gage and its consideration and valid 
- attestation. He admitted that he and de- 
fendant No. 3 purchased the malik makbuza 
field in suit as per sale dated 2nd 
July, 1314, (Ex. D-1) and that the sams was 
in their possession from the date of the 
said purchase. He, however, asserted that 
the deceased mortgagor Raghu had mort- 
gaged the malik makbuza field to Ram- 
chandra the deceased father of Shamlal 
under a. mortgage-deed, dated 2nd July, 
1908, (Ex. D 2) for Rs. 1,500, and that the 
same was payableon 28th November, 1908. 
That the said Ramchandra had also taken 
another mortgage, dated 4th March, 1914, 
(Ex..D-4) in respect of the houses covered 
by the mortgage in suit. He pleaded that 
' after the purchase of the malik makbuza 
_ field. by himself and defendant No. 3 they 
fully satisfied the mortgagesin favour of 
Ramchandra and Harprasad by payment 
of Rs. 6,400 in redemption of the mort- 
gage, dated 2nd July, 1908, (Ex. D-2) to Ram- 
chandra and of Rs. 3,600 to Harprasad to 
. redeem his mortgage, dated 18th June, 
1914, (Ex. D-3); each of these mortgagees 
Ramchandra and Harprasad are said to 
have passed receipts dated ‘8th May, 
1915, (Exs. D-5 and D 6) in favour of de- 
fendants Nos, 3 and 4 who are appellants 
before me. He, therefore, contended that 
he and defendant No, 3 were entitled to 
claim prior mortgagee rights over the 
plaintiffs and entitled to use the mortgagé, 
dated 2nd July, 1908, as a shield against 
the plaintiffs’ mortgage in case it be prov- 
ed inthe suit. Asum of Rs. 16,350 was 
claimed on the basis of the mortgage, dated 
2od July, 1908, and it was urged that 
the plaintiffs were not entitled to foreclose 
mortgaged property and acquire the posses- 
sion over it even if they proved their 
mortgage unless they paid the amount 
due.under the prior mortgage, dated 
2nd: July, 1908, (Ex. D-2), Iam not con- 
cerned. with the defence of defendants 
Nos, 7 and 8, but .it is necessary to mote 
the defence put in by defendant No. 6's 
guardian through Mr. Ghate Pleader. He 
denied the execution of the plaintiffs’ mort- 
‘gage, its consideration and valid: attesta- 
‘tion, He admitted that he held the mort- 
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gage-deed executed in his father's favou! 
(Ex. D-4) in tespect of a house. It was 
also alleged that it appeared that his 
father held another mortgage, dated 2nd 
July, 1908, to which reference was made 
in the morigage-deed (Ex. D-4). He urged 
tbhat.a decree for the sale of the mortgag- 
ed property be passed (evidently in lieu 
of foreclosure decree) in case plaintiffs’ 
mortgage be proved. It was also added 
that the house property mortgaged with 
him was covered by the mortgage sued 
upon, Mr. Ghate further added that de- 
fendant No. 6 did not then possess the 
mortgage-deed. dated 2nd July, 1808, and 
presumed that the mortgage was probably 
redeemed. 


In reply to the pleas of defendant No. 3 
which were adopted by defendant No. 4 
and the defence made on behalf of defend- 
ant No. 6 plaintiffs through their Pleader 
affirmed the validity of their own transac- 
tion and the binding character thereof as 
against defendants who were subsequent 
transferees. They, however, denied the exe- 
cution and valid attestation of the alleged 
mortgage, dated 2nd July, 1908, in favour 
of defendant No. 6’s father and also its 
binding character on the ground that 
Raghu was a minor at the date of its execu- 
tion. It was, therefore, alleged that the 
mortgage even if proved to have been 
executed by Raghu was void ab initio. The 
alleged payment of Rs, 6,400 was also 
denied and the receipt dated 8th May, 1915, 
(Ex. D-5) was characterised as a forged 
document. It was pleaded that defendants 
Nos. 3and 4 did not acquire title to the 
mortgaged property by the alleged pay- 
ment to Ramchandra and that they could 
not hold up the mortgage, dated 2nd July, 
1908, as a shield against the plaintifis’ mort- 
gage. Firstly, because it was a void trans- 
action; and secondly, because defendants 
Nos. 3 and 4 as subsequent purchasers of 
the equity of redemption were bound to 
redeem all valid prior mortgages. The 
extent of mortgage-debt being Rs. 16,350 


‘on the basis of the mortgage, dated 2nd 


July, 1208, was also denied. 
Issues were framed out of which the 
following are material to this appeal. 
* * x 


2. Whether Raghu had executed the 
mortgage-deed, dated 2nd July, 1908, in 
None of Ramchandra father of defendant 

0, f 
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(a) Wasit validly attested and for con- 
sideration? 

(6) Whether Raghu was a minor on 2nd 

July, 1908, and... go. the alleged prior mort- 
gage of that date was void ? 
e 3. Whether the defendants Nos. 3 and 4 
paid the sum of Rs, 6,400 to Ramchandra on 
8th May, 19156, and redeemed the mortgage, 
dated 2nd July, 1903. If so, whether the 
defendants Nos. 3 and 4 areentitled to hold 
the mortgage of 1908 as a shield against the 
plaintiffs’ claim ?4 

4. What amount is legally due on the 
mortgage, dated 2nd July, 1908 ?” 

. The lower Court held that.the mortgage 
(Ex, D-2) was duly.executed by Raghu for 
consideration; that plaintiffs failed to prove 
that Raghu was incompetent to execute the 
mortgage of 1908; that the receipt (Ex, D-5), 
dated 8th May, 1915, passed by Ramchandra 
was genuine, but thatit evidenced a merely 
nominal transaction; that the appellants 
Mulchand and Onkar obtained the sale- 
deed burdened with the mortgage-debt 
owed to the plaintiffs; that it was not satis- 
factorily established that defendants Nos. 3 
and 4 really paid Rs. 6,400 to Ramchandra 
as alleged by them for redeeming the prior 
mortgage. In this view the lower Court 
thought that plaintiffs could not be com- 


pelled to redeem the prior mortgage which - 


the defendants Nos.3 and 4 alleged they 
had discharged. That inasmuch as the 
defendants Nos. 3 and 4 purchased field 
worth about Rs. 12,00 for a price of 
Rs. 3,000 only, they must be deemed to have 
in pursuance of the obligation undertaken 


to satisfy the mortgages subsisting over the ` 


property discharged their own obligation 
a3 purchasers of the ‘equity of redemption. 
Accordingly plaintiffs’ claim for a fore- 
closure was decreed against all the defend- 
ants. 

It is against this decree that the defend- 
ants Nos, 3 and 4 have preferred the 
present appeal. They have valued their 
relief in appeal at Rs. 6,400 being the 
amount which they alleged they paid to 


the prior mortgagee and which they claim. 


from the plaintiffs-respondents. The learned 
Counsel who argued the appeal on behalf 
of the appellants on being asked to value 
the relief in appeal properly and pay Court- 
fee in respect thereof, confined the claim of 
Rs. 6,400 only and abandoned ‘the claim for 
interest subsequent to 8th May, 1315, by way 
of set-off against the income of mortgaged 
fields in his possession, The prayer in the 
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appeal is that the plaintiffs’ claim be de-. 
creed subject to the rights of the appellants’ - 
prior mortgage which the plaintiffs should: 
be compelled to redeem before they pro- 
ceed to realise their own mortgage together 
with all costs of the suit. It will thus be 
seen that the decree as passed by the lower 
Court is sought to be modified by getting 
it declared that it is subject to the rights 
of the appellants under the prior mortgage 
and that the plaintiffs should not proceed 
to realise their own mortgage unless they 
firat redeem the appellants’. 

The only questions, therefore, to be con- 
sidered in this appeal are the follow- ' 


ing:— 

(1) Whether the appellants redeemed the 
prior mortgage (Ex. D-2) by payment 
of Rs. 6,400 to the deceased mortgagee Ram- 
chandra and obtained receipt (Hx. D-5), 
dated 8th May, 1915, from him? 

(2) Ifso whether they are assignees of 
the prior mortgagee and as such entitled 
to use the prior mortgage (Ex. D-2) asa 
shield against the present plaintiffs’ mort- 
gage (Ex. P-4)? 

The learned Counsel for the appellant 
being fully conscious of the weakness of 
his evidence as to the alleged payment: 
of Rs. 6,400 to Ramchandra, attempted to 
put that matter in the back ground by 
arguing that the real question was whether 
the discharge which his client purported 
to secure from the prior mortgagee as per 
Ex. D-5 operated asan assignment by the 
prior mortgagee in their favour especially 
asthe prior mortgagee’s legal representa- 
tive was a party to the suit and desired: 
that effect be given to the assignment, and 
that the question whether the assignment 
was for consideration or not was immaterial 
for the purposes of this case. He relied 
upon the observations of their Lordships 
of the Privy Council in Bhagwat .Dayal 
Singhv. Debi Dayal Singh (1). The argument 
as it stands appears very plausible, but 
if we examine the basis of it in the light of 
the pleadings and the evidence on record, 
its weakness is at once exposed in view of 
the circumstances under which either the 
purchase or the so-called redemption of the 
prior mortgage is said to have taken place. 
The argument thatthe assignor is a’ party 
to the suit and maintaining the transaction 


(1) 35 0.420 at p. 427; 70. L, J. 835; 12 0..W, N. 
393: 18 M. L. J. 100; 5 A, L. J. 184; 14 Bar. L. R, 49; 
3 M. L. T. 344; 10 Bom, D. R-230; 35 L A. 48 (P, Gy, 
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asks that effect be givén to it is wholly un 
supported by the pleadings and the stand 
taken by or on behalf of defendant No. 6. 
We cannot forget that defendant No. 6 was 
impleaded in this suit in his capacity of a 
subsequent mortgagee interested in redeem- 
ing the mortgage in suit, and not as a 
holder of.a prior mortgage, dated 2nd July, 
1208, (Ex. D-2). Nor were defendants Nos. 3 
and 4 impleaded in any capacity other than 
that of subsequent. purchaser. Plaintiffs 
also would not recognise their character or 
of defendant No: 6 as that of a prior mort- 
gagee in relation to their own. 


The defendants Nos. 3'and 4 had made an 
application on 28th .February, 1923, for the 
examination of Gangabai mother of defend- 
ant No. 6 on commission as a pardanashin 
lady and the plaintiffs. Pleader had no ob- 
jection to the granting of the application, 
and the Court accordingly ordered on 5th 
April, 1923, a commission to issue for her 
examination.. The commissioner’s proceed- 
ings show that a day. was fixed by 
- him for the examination.of the lady at the 
residence of the Pleader for defendants 
Nos. 3 and 4 who apparently had under- 
taken to produce the witness; but the wit- 
ness was not produced, and it was given out 
that the witness would be produced in Court 
at Khanda if defendants at all wish to ex- 
amine her as a witness. The commission was 
accordingly returned unexecuted on 12th 
June, 1923. Even though the day of hear- 
ing of defendants’.evidence in the Court 
was fixed for 12th July, 1923, and they ex- 


amined 4 witnesses on that day and the de- ` 


_ fendants Nos. 3 and 4 were examined at the 
next hearing dated. 6th August, 1923, as 
D. W. No. 6and D. W. No.7 and the case 
was voluntarily closed’ by the parties on 
that date, no attempt was made to examine 
Gangabai in Court either as witness for 
defendants Nos. 3 and 4 or for defendant 
No. 6. There is thus absolutely nothing 
to'show that defendant No. 6 supported the 
so-called. assignment of the prior mort- 
gage in favour of the appellants and 
wished that the same be given effect to. 
The present case, therefore, cannot come 
within the principle of the Privy Council 
case above referred to. Moreover, the ob- 
servations. of their Lordships of the Privy 
Council strictly apply to a case of an in- 
adequacy of consideration and not to absence 
of consideration which on the findings of 
the first Court appears to be the case here, 
J am not prepared to belittle the import- 
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ance or the bearing which the question of 
actual payment to the prior mortgagee of 
the sum of Rs. 6,400, in full satisfaction of 
his mortgage has upon the question of the 
appellants’ right to use that mortgage as a 
shield against the plaintiffs’ mortgage. , ` 

In Gurdeo Singh v. Chandrika Singh (2) 
Mr. Justice Mookerjee quoted the following 
from Ellishworth v. Lockwood (3): 

“Subrogation or substitution by operation 
of law to the rights and interests of the 
mortgagee in the land is by redemption, and 
redemption is payment of the mortgage- 
debt after forfeiture by the terms of the 
mortgage contract, so that really the subro- 
gation or substitution by operation of- law 
arises or proceeds on the theory that the 
mortgage-debt is paid. If the holder of a 
bond assigned it to a party claiming a right 
to redeem, the latter is subrogated by the 
assignment to the mortgage-debt and mort- 
gage security and to the instrument evidenc- 
ing such debt and security, and there is no 
room or occasion for subrogation by opera- 
tion of law.” I have underlined the import- 
ant words. 

It, therefore, follows that before any per- 
son is entitled to the benefit of subrogation 
he must pay up the mortgage-debt. “The 
doctrine of subrogation, is a doctrine of 
equity jurisprudence. It does not depend 
on privity of contract, express or implied, 
except in so far as the equity may be suppos- 
ed to be imported into the transaction, and 
thus raise a contract by implication. It is 
founded on the facts and circumstances 
of each particular case, and on the principles 
of natural justice. While, therefore, the 
doctrine will be applied in general wherever 
any person other than a mere volunteer pays 
adebt on demand, which in equity or good 
conscience should have been satisfied by 
another, or where the liability of one person 
is discharged out of a fund belonging to 
another, or where one person is compelled 
for his own protection or that of some 
interest which he represents, to pay a debt 
for which another is primarily liable, or 
wherever a denial of the right would be 
contrary to equity and good conscience, the 
doctrine will never be permitted, where the 
application of it would work injustice to 
the rights of those having equal or superior 
equities”: Bisseswar Prosad v. Lala Sarnam 
Singh (4). In Surjiram Marwari v. Bar- 

@) 1 Ind, Cas, 913; 36 O. 108 at p, 217; 5 0, L, J 


11. 
3) (1870) 42 N, Y. 89 
ts 60, L. J, 134, 


-is bound to 
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hamdeo Pershad (5). it, was ruled by the 
Calċutta High Court that ila mortgagor cr 
owner of the equity. -of redemption 
or any encumbrancer redeems a prior 
charge which is his own debt or which 
by” contract, express or implied, he 
discharge, he cannot 
keep such charge alive as against a puisne 
encumbrancer whose encumbrance he is 
also expressly or impliedly bound to dis- 
charge. Jones in his Treatise on Mortgages, 
(6th Edition, Vol. I, s. 876) thus for- 
mulates the test of the right of subrogation: 
“The test of the right of subrogation is 
found in answer to the inquiry whether 
the person who paid the mortgage-debt is 
the one whose duty it was to pay it first of 
all; if the debt was not primarily his, and 
ke only occupied the position ofa surety to 
the mortgagor, he is entitled to be subro- 
gated to the position of the mortgagee 
when he has paid the debt; but if the debt 
is the debt of the person who paid it, or 
is a debt which he has. covenanted to pay, 
his payment of-it raises no right of subro- 
gation, but is simply a performance of his 
own obligation or covenant.” These . prin- 
ciples are well-founded on equity and justice 
and if applied to the case before me com- 
pletely put the appellants out of Court, 
This is the view which was taken in Har 
Shyam Chowdhury v. Shyam Lal Suhu (6) 
‘and Muhammad Sidiq v. Ghaus Muhammad 
(7) where ‘part of the consideration was left 
with the purchaser for the discharge of the 
prior encumbrances and-the purchaser who 


‘satisfied the prior encumbrance but did. not 


satisfy the second encumbrance was not al- 
lowed to set up the prior mortgage redeem- 
ed by him asa shield against the claim of the 
puisne mortgagee whom he was also bound 
to pay ; and also by.this Court in Bhag- 
want v. ‘Beharilal (Second Appeal No. 327-B 
of1916). - - 

' The appellant, Mulchand, ‘in his deposi- 
tion as D. W. No. 6 had- clearly admitted 
and his statement on this point is also 
borne out by other evidence on record that 
the field in question was worth Rs. 10,000 
or Rs. 12,000. The consideration ` mention- 
ed in the sale- deed, dated 2nd July, 1914, 
(Ex. D-1) is only Rs. 3,000. ` This clearly. 
shows that the purchasers purchased: pro- 
perty ata low value in order that there 


@ 20. L. J. 288. 
) 31 Ind. Gas, 25; 43 O. 69 at p. 72; 22 O. L, J. 
927. 0. W. NG 
(i) 7 Ind, Cas, 200; 33 A. 101; TA, L. J. 914. 


‘in suit (Ex. 
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might be sufficient margin left in their 
hands to pay off the encumbrances to 
which it was then subject. If the property 
was admittedly worth Rs. 12,000 one can- 
not understand why the mortgagor would 
sell it only for Rs. 3,000 unless the inten- 
tion of the parties to the sale was that the 
vendees should satisfy -the encumbrances 
and the vendor should get what represent- 
ed only the price of mere equity of 
redemption. In other words this circum- 
stance’ affords clear indication of an impli- 
ed agreement or undertaking to re-pay the 
encumbrances on the part of the vendees. 
The alleged payment or satisfaction of 
the prior encumbrance by the appellants 
would under such circumstances amount 
to the performance by them of their own 
obligation to pay the debts which; under 
the circumstances, above referred "to they 
must have either undertaken or bound 
themselves to satisfy within the mean- | 
ing ofthe rule enunciated above. In view 
of “the admission by Mulchand as D, W. 
No. 6 that he was informed of the mort- 
gages of Ramchandra, 
much importance to the omission of all 
express mention of the encumbrances 
which were subsisting at the time in the 
sale-deed (Ex. D-1) as against the mort- 
gaged property. In. the . mortgage-deed 
P-4) we find the mortgagor 
falsely stating that ‘the property was not 
previously encumbered, although, as a 
matter of fact, it was then under a prior 
mortgage dated 2nd July, 1908, as per 
Èx. D-2. Such omissions or assertions 
have no value, under such circumstances. 
Even assuming, therefore, that the appel- - 
lants paid Rs. 6, “400 in’ full redemption of 
the prior mortgage (Ex. D-2) to Ramchandra, 
that payment does not entitle them to 
claim the benefit of the doctrine of subro- 
gation as against the plaintifis whom 
they have not yet paid. In this view of the 
case it is unnecessary for me to examine 
minutely the evidence both oral and docu- 
mentary which the appellants have adduced 
in support of their plea of the alleged 
payment. That evidence has been dis- 
credited by the Judge who recorded it and 
I may say so for very good reasons. In 
view ofthe circumstance that Mulchand’s. 
mother was married by pat to Ramchandra 
and that he (Mulchand) lived and messed 
with Ramchandra and that he and Ram-. 
chandra’s son Shamlal are holding the 
property of Ramchandraasjoint owners, the 


I cannot attach `` 
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story of actual payment to Ramchandra at 
Ganeshram Mahajan’s shop at Burhanpur 

_ with all the’ formalities, appears to bea 
pure invention, Then again the, receipt 


(Ex. D-5) does not specify the amount said - 
to have been paid to Ramehandra: Further 


the omission to get Ganeshram’s gumashta- 
Ramprasad, who was present at the shop at 
the time of the alleged payment, to attest 
the receipt in token of his having witnessed 
the paymentand the passing of the receipt 
‘by Ramchandra also, goes a great way 
towards showing that the alleged payment, 
if any, was not made and the receipt was 
only.nominal, The mere circumstance, 

- therefore, that the document(Ex. D-2) comes 
from the custedy of the appellants and 
that too without any endorsement of satis- 
faction. does not establish their plea of 
satisfaction, 

At this stage I may mention one signi- 
ficant fact which perusal of the record 
has brought :to light, Defendants examin- 
ed their ` witnesses Nos. 1 to 5 on 12th 


‘ July, 1923. The oral evidence as it then - 


stood was very very shaky and discrepant, 
and the story of the alleged payment of 
Rs. 6,400 to Ramchandra an old man of 
very advanced agé must have struck every- 
body concerned as highly improbable. 
That day the Pleader who conducted the 
case on behalf of Shamla! defendant No. 6 
purports to “have” madé an application 
under his own signature requesting the 
Court to allow an amendment of his 
pleadings by permitting him to raise a 
new plea couched in the following words:— 
“That in case the payment by defend- 
ants Nos. 3 and 4 of thé mortgage-money 
to thé father of this défendant due under 
the latter's mortgage, dated 2nd July, 1908, 
is not held proved for any reason, this 
déféndant will stand as a prior mortgages 
ïo far as the morfgaged malik makbuza 
field is concerned. In that case the plaint- 
iffs, even if they prove their mortgage; 
will not be entitled to foreclose unless and 
iintil they redeem that mortgage.” S 
This plea clearly shows that the evi- 
dence of the alleged payment was wholly 
insufficient and unconvincing. In the 
absence of any order allowing the amend- 
ment I infer that the Judge must have 
` thought that» this was nothing but a 
dodge and could not bë allowed at the late 
stage of the case. A 
. For all these reasons I think the decree 
of the lower Court as passed is correct and 
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needs no variation at the instance of the 
appellants-defendants Nos. 3and4. Although 
defendant Shamlal was impleaded as a 
party to this appeal, he did not prefer any 
cross-objections. Apparently he was satise 
fied with the decree as passed and desired 
no variation in his own interest. 
. The appeal, therefore, fails and is dis- 
missed with costs. 
Z.K. Appeal dismissed, 


— ee 


RANGOON HIGH COURT. 
SPECIAL Frest OIVIL.APPHAL No. 13 or 1926. 
December 3, 1926. 
Present:—Mr. Justice Pratt, Officiating 
Chief Justice, and Mr, Justice Cunliffe. 
K. C.K: FATIMA BIBI AND OTHERS— 
PLAINTIFFS— APPELLANTS 

- versus 
M. K: K. MOHIDEEN AND anotHER— 
_ ` DEFENDANTS— RESPONDENTS. : 

Negotiable Instruments Act (XXVI of 1881), s. 28 
—Pro-note executed on behalf of jsirm—Personal 
liability, of executants—Partnership—Adjudication of . 
partner as insolvent—Liability of other partners on - 
pro-note executed on behalf of firm but signed by all 
andividually~Composition by insolvent partner, effect 
of. oe ‘ 
Where a promissory note executed on ‘behalf of a 
firm is signed by all the partners without any indi- 
cation that they signed it as agents, all the partners 
are personally liable. [p. 278, cols. 1 & 2.] 

The adjudication of a partner of a firm in his 
firm’s name as insolvent and his composition with the 
creditors of the firm does not absolve the other part- 
ners who are not parties either to the insolvency pro- 
ceedings or composition, of their personal liability 
under a promissory note executed on behalf of the 
firm but signed by all of them individually to 
ci extent to whichit remains unsatisfied. [p. 278, col. 


Mr. Doctor, for the'Appellants. 

Mr. Shunmugam, for the Respondents. 

JUDGMENT.—Plaintifis sued K. A. 
Adam, M. K, Kader Mohideen and M.N. 
Mahomed Abubacker on a promissory note, 
which was admittedly signed by all the 
defendants personally. 

The case against first defendant was dis- 
missed on the ground that as managing 
partner of K. A. Adam & Co., he had be- 
come insolvent and made a composition 
with his creditors. 

The Court further held that as the second 
and third defendants were partnersof K. 
A. Adam & Co, as were alleged to-be, when 
the note was executed by all three defend- 
ants for K. A. Adam & Oo., the debt of the 
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firm was extinguished by the composition, 


and plaintiff could not proceed against the 


second and third defendants. 
The suit was accordingly dismissed. 
The present appeal is against the order 
dismissing the suit against second and third 
defendants. ea 
-Assecond and third defendants execut- 


ed the promissory note and there was good 


consideration they are prima facie person- 
ally liable. f . . 

Defendants’ case was that they executed 
the note in their representative capacity as 
agents of and on behalf of the Firm of K. 
A, Adam & Co., that the money was 
borrowed for the firm and they were not 
personally liable, 

In the body of the note it is stated that 
the note is given by K. A. Adam & Co. 

There is stampin blue ink K. A. Adam 
& Co. and underneath the separate 
signatures of the three defendants. The 
reasoning of the learned Judge is obvious- 
ly fallacious, since ifthe defendants Nos. 
2 and 3 executed the note as partners of 
K. A. Adam’& Co., they ought to have been 
parties in the insolvency proceeding, which 
they admittedly were not, in order to absolve 
them from further liability in a suit on 
the note. The composition in the insolvency 


' proceedings with lst defendant cannot, 


therefore, extinguish the liability of 2nd 
and 3rd defendants on the note, The 
case set up by the defendants in their 
written statement was not, however, that 
they were partners, but agents of K. A. 
Adam & Co. It is contended on their be- 
half inthis appeal that by virtue of the 
statement in writing inthe body of the 
promissory note that they borrowed as K, 
A. Adam & Co., they escape personal 
liability in spite ofthe provisions of s. 28 
of the Negotiable Instruments Act. 

Section 28 lays down that an agent who 
signs his name to a promissory note, bill of 
exchange or cheque without indicating 
thereon that he signs as agent, or that he 
does not intend thereby toincur personal 
responsibility, is liable personally on the 
instrument, except to those who induced 
him to sign upon the belief that the prin- 
cipal only would be held liable. 

In the present instance there is nothing 
on the face of the note to indicaté that 
defendants signed as agentsof K. A. Adam 
& Co.,aud not as principals, The infer- 
ence from the statement in the body of the 
note that it was given by K. A. Adam & 


(100 I. C: 1927] 


Co., together with the fact that the three 
defendants signed separately beneath the 
stamp of the firm, would be that all ‘three 
defendants were members ofthe Firm of 
K. A. Adam & €o., liáble as such. 

There is nothing on the inote to show 
that they were not personally liable. 

The adjudication of K.'A. Adam as in- 
solvent qua K. A. Adam & Co., and his 
composition with the creditors cannot, as 
already pointed .out, absolve 2nd and 
3rd. defendants, who were not parties to 
the insolvency proceeding and composition, 
from their liability on the note to the ex- 
tent to which it remains unsatisfied. ` 

I would set aside the order dismissing 
the suit as against the 2nd and 3rd de- 
fendants. As a point of limitation has 
been taken the case must be remanded for 
disposal. Appellants will be allowed costs 
in this appeal.. The usual certificate for 
refund of Court-fee will issue. - ’. 

R. L. Appeal allowed. 


aan 
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-oF 1924. 
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Present:—Mr. Justice Mukerji 
and Mr. Justice Graham. 
Srimati GIRIBALA DASI AND ANOTHER 
—DEFENDANTS—APPELLANTS ` 
versus 
PROBHASH CHANDRA BATABYAL 


AND OTHERS— PLAINTIFFS— RESPONDENTS. 
Possession—Possessory title to be maintained against 


‘trespassers. 


Possession lawfully attained in: the sense that it 
was not procured by force or fraud but peaceably, no 
one interested opposing, is entitled to be maintained 
against all comers except such as can ‘plead a pre- 
ferential title. [p. 280, col. 1.] 

Tn a suit for confirmation of possession, therefore, 
where itis found that the plaintiff has title to a portion 
of the property in dispute and is in possession and that 
the defendant is a trespasser, the former is entitled 
to a decree. [p. 279, col. 2.) A 

Appeal against the decree of the Addi- 
tional District Judge, Midnapur, dated the 
19th of August, 1924, modifying that of the 
Munsif, Ghatal, dated the 22nd of March, 
1924, 

Babus Amarendra Nath Bose and Jatt 
Nath Ghosh, for the Appellants. | 

Babus Kshitish Ch. Chakravartt and Pan- 
chanon Ghosal, for the Respondents. 
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' JUDGMENT. 

Mukerji, J.—The defendants are the 
appellants in this appeal. The suit out of 
which it arises was instituted by the. plaint- 
iffs for establishment of their title to a 
tank and its banks which bear Nos. 1621 
and 1622 in the Settlement Map of village 
Ajabnagar. The plaintiffs claimed nishkar 
right in this property alleging that it is 
included in the Taidabad of Bhagirath 
Batabyal, and asked for declaration of 
title, confirmation of possession or in the 
alternative. for recovery of possession and 
a declaration to the effect that the Record 
of Rights is wrong. In the Record of Rights, 
it may be stated here, the property is re- 
corded in the-names of the defendants. 
The’ defendants’ case shortly stated was 
that the property is included in another 
taidad called Bocharam Batabyal’s taidad 
and that in the ordinary course of succes- 
sion they have acquired title to it and are 
in possession of it. 

The Munsif made a decree declaring 
the plaintiffs’ nishkar right toan undivid- 
ed 2/l5thshare of the property in suit and 
confirmed their possession in respect of 
that share. 

The defendants preferred an appeal and 
the plaintiffs a cross-appeal. The result 
of these was thatthe Subordinate Judge 
declared the plaintiffs’ title to the entire 
\6-annas of the property as against the 
defendants, and confirmed their possession 
therein and declared the Record of Rights to 
be wrong. 

“Now the position. seems to be this, The 
Munsif found that the genealogy upon 
which the plaintiffs relied was not com- 
plete and contained some false and un- 
founded statements, that they had not 
made their co sharers parties to the suit, 
' and that they had succeeded in establish- 
ing their title only. to the extent of a 
2/15th share. The Subordinate Judge has 
held that the Record of Rights which stands 
in the defendants’ favour has been amply 
rebutted by the plaintiffs’ evidence, that 
the entry inthe Record of Rights is wrong, 
that the defendants have no right to the 
property and that the plaintiffs have got 
title to and are in possession of it. As 
regards the extent of the plaintiffs’ title, 
the Subordinate Judge was not satisfied 
that the plaintiffs have got no other co- 
sharer living, and though he found that 
the plaintiffs’ title had been made out 
only to the extent of 2/L5th, he was satisi- 
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ed that the defendants were not plaintiffs’ 
co-sharers. As he found the plaintiffs’ 
evidence of possession to be satisfactory 
he decreed the suit as above stated, making 
a reservation that the plaintiffs’ co-sharers, 
if any, willnot be bound by his judgment. 

The decision of the learned Judge has 
been challenged before us upon several 
grounds which ultimately resolve them- 
selves into two, the first being that the 
plaintiffs’ title should not have been de- 
elared, upon the findings of the learned 
Judge himself, to anything beyond the 
2/15th share and the second being that if 
the first ground succeeds the plaintiffs’ 
possession should be confirmed to the ex- 
tent of that share only. 

The first ground obviously must succeed 
as there is no point in making a de- 


‘elaration to the extent of 16-annas as against 


the defendants only which will not be 
operative as against the plaintiffs’ co- 
sharers. This declaration is wholly un- 
necessary in view of the fact that the 
declaration as to the erroneous character 
of the entry in defendants’ favour is being 
retained, and if this declaration is made it 
may lead to complications. 

As regards the second ground I am of 
opinion that the decree confirming the 
plaintiffs’ possession in the enlire 16- 
annas of the tank need not be disturbed as 
the defendants have been found to be 
trespassers. The plaint discloses suffici- 
ent materials for a cause of action for a 
prayer for confirmation of possession. The 
finding of the learned Judge is that the 
plaintiffs have been all along in posses- 
sion, and it is the prayer for confirmation 
of possession with which we are here con- 
cerned. It is unnecessary in the present 
case to enter upon a discussion of the 
question whether and under what circum- 
stances a suit for recovery of possession 
may succeed as against a trespasser mere- 
ly on the strength of previous possession 
for any period short of the statutory period 
of twelve years, a question which has 
led to considerable diversity of Judicial 
opinion so far as this Court is concerned 
beginning with the case of Nisa Chand 
Gaita v. Kanchiram (1) and ending with 
that Naba Kishore Tilakdas v. Paro Bewa 
(2). The present case, in my opinion, falls 


(1) 260.519; 30. W. N. 568; 13 Ind. Dec. (N. 8.) 

2. 

(3) 74 Ind. Cas. 283; 50 O 23; A I! R 1022 Cal 
198. 
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well within the dictum of the Judicial 
Committee in the case of Sundar v. Parbati 
(3), in which their Lordships observed 
that possession lawfully attained in the 
pense that it was not procured by force 


or fraud but peaceably, no one interested . 


opposing, is entitled to be maintained 
against all comers except such as could 
plead a preferential title. Iam according- 
ly of opinion that the declaration as to 
confirmation of possession which the plaint- 
iff has succeeded in getting in the Court 
of Appeal below should be allowed to stand. 
The result is that this appeal succéeds 
only to this extent that the declaration as 
to plaintiffs’ title to be bound in the decree 
of the learned Subordinate Judge will be 
expunged, and the rest of the said decree 
will stand, In view of the technical nature 
of the appellants’ success, they will get no 
costs in this appeal and each party will 
bear their own costs therein. i 
Graham, J.—I agree. 
Z. K. : Appeal allowed. 
(3) 16 I. A. 186; 12 A. 51; 5Sar. P. 0. J. 448: 6 
Ind. Dec. (N. s.) 782 (P. C.), 





MADRAS HIGH COURT. 
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Present :-—Mr. Jastice Srinivasa Ayyangar. 
Tas MADRAS ano SOUTHERN MAH- 
RATTA RAILWAY Co., LTD. —PLAINTITR 
. versus 


Tus MUNICIPAL COUNCIL, CUDDAP.-. 
PAH-— DEFENDANT, 

Railways Act (IX of 1890), s. 185—Madras District 
Municipalities Act (V of 1920), s. 81—Property taz— 
Notification by Governor-General in Council declaring 
Railway Company liable to house, land ana water taxes 
—Levy of property tax, legality of—Interpretation of 
Statutes. 4 see 

Under s. 135 (2) of the Railways Act a notification 
was issued by the Governor-General in Council de- 
claring the Administration of the Madras and Southern 
Mahratia Railway Company liable to pay certain house, 
land and water taxes to the Ouddappah Municipal 
Council in accordance with s. 47 of the Madras Dis- 
trict Municipalities Act of 1884. In 1920, the Madras 
District Municipalities Act was re-enacted and no tax 
called house, land or water tax was imposed there- 
under but a new tax called property tax was sub- 
stituted instead. There was no new notification issued 
by the Governor-General in Oouncil after the new 
Act declaring the liability of the Railway Company 

ay such tax: ` 
to Bela, that it was not competent to the Municipal 
Council to levy the new property tax under the Act 
of 1920 from the Railway Company and that under 
s. 135 (1) of the Railways Act, the Railway Company 
was exempt from local taxes in the absence of a notifi- 
cation under cl. (2) of the section, [p. 282, cols, 1 & 2.4 


M. & 8, M, RAILWAY CO. LD, Ð: MUNICIPAL COUNCIL, CODDAPPAH. (100 I. O. 1927] 


When the Legislature hes declared the liability of 
: a person toa tax called by a particular name,, that 

person is not liable to any tax which is called by the 
Legislature itself by a different name in re-enacting a 
Statute and it is not open to the Court to launch upon 
any inquiry with regard to the real or substantial 
identity of the two. [p. 283, col. 1.3 

The house and land taxes imposed under s. 47 of 
the Madras District Municipalities Act of 1884, cannot 
be regarded as substantially or really identical with 
the property tax imposed under s. 81 of the Madras 
District Municipalities Act of 1920. [p. 284, col. 2.) 

When dealing with enactments of the Legislature 
and notifications thereunder, the names under which 
the declaration of persons in respect of liability for 
taxation is made cannot be dismissed altogether. [p, 
282, col. 2.) é 

Suit for refund of moneys collected by: 
the defendant-Council from the plaintiff as 
property-tax. | h 

Messrs Mocket and R.N. Aiyangar, for the 
Plaintiff. i f 

Mr. Sambasiva Rao, for the Defendant. ~- 


JUDGMENT.—The Madras and South- 
ern Mahratta Railway Company, Ltd., has 
instituted this action against the Municipal 
Council of Cuddapah for a declaration that 
certain levies as for assessments made by- 
the defendant-Council were illegal and not, 
leviable or ‘recoverable by the Council 
against or from the plaintiff-Company, and. ` 
that, on such a declaration, a decree should . 
be passed for the refund to the plaintiff. 


. Company of the sum of Rs. 2,079-11 which 


is stated to have been paid by the plaintiff. 
Company to the defendant-Council under’ 
protest. The suit was originally instituted. 
in the District Munsif’s Court of Cuddapah . 
but was transferred by an order of this. 
Court to the Original Side of this Court for 
trial and disposal. No question has been; 
raised or argued in this case with regard to 
the right of the.plaintiff-Company to re- 
cover the amount alleged to have been paid 
by it underjprotest to the defendant-Council, 
if, asa matter of fact, the Court should, 
find that the defendant-Council wag not 
entitled to levy the amount. It is conced- 
ed that the payments were made under pro- 
test and we may take it, under threat of 
coercive process by the defendant-Council. 
The question that arises for determina- 
tion before me is whether the defendant-- 
Council was entitled to levy this amount 
under the-existing law from the plaintiff- 
Company. It isa somewhat curious case; 
and I cannot help regarding it as having 
been entirely due te whatI consider to be 
very probably an oversighton the part of 
the authorities. However, as the question 
has arisen and has been argued, I have to 
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find whether in the present state of things, 
the defendant-Council was or was not 
legally entitled to levy the amount now 
claimed, 

The position is this. There was a District 
Municipalities Act in the year 1884.. Under 
s. 47 of that Act, power was given to the 
Municipal Council under cl.. (ii) of that 
section to levy “a yearly tax on lands and 
buildings not exceeding 7 per centum on 
the annual value of such lands and build- 
ings.” Solar as that District Municipal- 
ities Act was concerned,-. there were no 
_ special provisions with regard to the levy 
of taxes and assessments .by the Council 
from any Railway Administrations. . They 
are, therefore, treated like all other legal 
persons and like all other Companies. But 
under s. 135 of Imperial Act (IX of 1890), 
the Indian Railways Act, itis provided as 
follows:— i 


“Notwithstanding anything to the con- 
trary in any enactment or in any agreement 
or award based on any enactment, the 
following rules shall regulate the levy of 
taxes in respect ofiRailways and from Rail- 
way Administrations, in aid of the funds of 
the Local Authorities, namely— 

“(1) A Railway Administrationshall not be 
liable to pay any tax in aid of the funds of 
any Local Authority unless the Governor- 

| General in Council has, by notification in the 
Official Gazette, declared the Railway Ad- 
ministration to be liable to pay the tax.” 


Clause 2 of that section provides for the 
obligation on the part of Railway Ad- 
ministrations to pay such taxes or, in lieu 
thereof, some amount that may be fixed by 
an officer to be appointed by the Governor- 
General in Council, and cl. (3) authorises 
the Governor-General in Council at any 
time to revoke or vary the notification under 
cl. (1). Ido not refer to the other parts of 
that section, because they are not relevant 
for the present purpose. The effect, there- 
force, of this section of the Indian Railways 
Act is thatin the first instance it grants 
immunity to all Railway Administrations 
from any kind of tax or assessment by any 
Local Authority and then authorises the 
Governor-General in Council to issue a 
notification declaring any Railway Ad- 
ministration to be liable to pay the tax. I 
take it that that clause means that the 
Governor-General in Council may by noti- 
fication declare any Railway Administra- 
tion to ke liable to pay any such tax as may 
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be determined or declared by that notifica- 
tion. 


This Act came into force on the Ist*May, 
1890 and we find on the? 12th, June, 1890 
curiously enough a Notification No. 270 
made by the Governor-General in Council 
under the provisions of this Act to the 
effect that every Railway Administration 
shall be “liable from and after the lst May, 
1890, to?pay every tax which it) was law- 
fully required by or on behalf of any Local 
Authority to payin aid of the funds of such 
authority during the year ending on the 
30th April, 1880." There was another noti- 
fication by the Governor-General‘in Council 
No. 136, dated the 5th April, 1893, in which 
the liability of Railway Administrations 
for certain ‘taxes was sought to be regulat- 
ed. The next notification wason the 29th 
November, 1907, No. 9977 and was to the 
effect that “every Railway Administration 
in British India shall thereafter be liable 
to pay, in respect of property within any 
local area, every tax which may ‘lawfully 
be imposed by any Local Authority, in aid 
of its funds, under any law for the time 
being in force.” Then we come to the 
last notification under that section with 
which we are concerned, namely, Notifica- 
tion No, 230, dated the 24th August, 1911. 
It is to the following effect and I quote it 
in extenso, because there has been some 
discussion with regard to the wording ofa 
portion of it :— 

“In pursuance of 8.135 of the Indian 
Railways Act (IX of 1890) and in superses- 
sion of all previous notifications on the sub- 
ject, the Governor-General in Council is 
pleased to declare that the Administration 
of the Madras and Southern Mahratta 
Railway shall be liable to pay,in aid of 
the funds of the Local Authorities set out 
in the Schedule hereto annexed, the taxes 
specified against each in the second column 
thereof.” 

and then there is a long Schedule and 
the Railway Administration is made liable 
under the terms of the Schedule to pay 
to the Municipal Council of Cuddappah, 
house, land and water taxes. This notifi- 
cation is expressly madein supersession of 
all previous notifications on the subject. 
Then in the year 1920, the District Munici- 
palities Act was re-enacted and Act V of 
1920 was passed. There has been no noti- 
fication issued by the Governor-General in 
Oouncil after this new District Municipal- 


WA 


282 


"ties Act was passed by the Local Legisla- 


ture at Madras. 
The first contention on behalf of the 


plaintift-Company was that as there has 


been no fresh notification by the Govern- 


ment of India after the passing of the new 
District Municipalities Act, the “plaintifi, 
Railway Administration, isnot liable to any 
extent in respect of any ofthe obligations 
to pay any taxes under this new Act. To 
this, it was replied on behalf of the defend- 
ant-Council,. that so far as the District 
Municipalities Act was concerned, that did 
not exempt any Railway Administrations 
from liability to taxation and that such 
exemption was granted only by the Indian 
Railways Act. It was, therefore, contended 
that the Court should have regard only to 
thé notifications issued by the Governor- 
General in Council under s. 185 of the 
Indian Railways Act for the purpose of 
determining whether or notany particular 
Railway Administration was liable to be 
. taxed. Ifit was the District Municipalities 
Act that exempted Railway Administrations 


_-’ inthe first instance from liability to taxa- 
. tion in any manner or degree and ifthe 


notification had been issued under the 
District Municipalities Act which has been 
repealed and no such notification had been 
issued under.the new Act, no doubt, there 
might be some force in such a contention, 
but having regard to the fact that all the 
notifications were issued or purported to 
be issued only under s. 135- of the Indian 
Railways Act, I am satisfied that the mere 
fact of a new District Municipalities Act 
having been passed could not and does not 
affect the question. 

But as I have already stated, in the noti- 
fication of the 24th August, 1911, the plaint- 
iff-Company was declared liable to house, 
Jand and water taxes. That notification 
was, as I have already said, expressly issued 
in supersession of all previous notifications 
on the subject. What has really caused the 
difficulty in this.case or enabled the plaint- 
iff-Company to raise the present contention 
is the fact that in the present District 
Municipalities Act (V of 1920) there is no 
tax which is called house or land or water 
tax. One may say that practically these 
taxes have been substituted bya new tax 
called “ property tax.” I may as well point 
out here that under the old Act, 73 per 
cent, on the annual value was fixed by the 
Act as the maximum of the taxes leviable 
by the Municipality for house and land 
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tax, with regard to the property tax. under 
the: present Act, there ig no maximum fixed 
and apparently the Municipal Council, is 
at liberty to fix tax at any percentage it 
pleases, subject of course, to the restriction 
imposed’ on the Act itself with regard to 
sanction and so on.. - E ywa 

The question, therefore, is whether. hav- 
ing regard to the fact that under the last 
notification under, s. 135 of the Indian 
Railways Actthe plaintiff- Railway Adminis- 
tration has been declared to be liable. to 
house and land tax, it should be declared to 
be liable also for the property tax. under 
the present Act. To begin with, I have ° 
very serious doubts whether any subject ` 
declared liable for a tax called by a parti- 
cular name, could also be held liable toa 
tax called by a different name under a new 
enactment, merely on the ground that, 
though called by a different name, the tax 
is substantially and identically the same, 
That was really the contention put forward 
on behalf of the defendant-Council. The 
learned Counsel who appeared for the 
defendant offered toshow not only by refer- 
ences to Acts and Schedules and so on but 
also by calling ‘oral evidence before. me 
that the property tax now levied by the 
defendant-Council on the plaintiff-Adminis- - 
tration was identically the same tax-that 
was previously levied under the old Act 
as house and land tax, It seems to me 
that serious consequences will follow if it 
should be held that itis open to Courts of 
Law to enquire into the nature of the taxes, 
theincidence of taxation and so forth for 
the purpose of finding out the real identity 
between two kinds of levies. It is open 
to the Legislature to call a tax a property 
tax andit is possible that the provisions 
relating to what is called the property tax 
have nothing to do with property. Though 
this might not happen ordinarily, still there 
is no reason whatever why it should not be 
so. A tax might be called a property tax 
and be recoverable only in respect of parti- 
cular kinds of property. When we are 
dealing with enactments of the Legislature 
and notifications thereunder, itis not pro- 
per to dismiss altogether the names under 
which the declaration of persons in respect 
of liability for taxation is made. .We may 
take the converse case. Supposing the 
Railway Administration had been. declared - 
liable to pay house tax, and afterwards the 
Municipalities Act was amended and the 
so-called house tax was made leviable in 
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such a manner as to have nothing at all to 
'do with houses. In such a case as that, I 
should have felt bound to declare that 
though the definition or incidence of house 
tax had been altered by the Legislature, 
` still as, in the notification, the liability of 
the Railway Administration has been de- 
clared im respect of a tax called by a par- 
ticular name and that name has not been 
altered, the Railway Administration would 
still be liable. In fact, the learned Counsel 
for the defendant said that such a result 
would necessarily follow. The question 
then is, whether ifthe name is altered, is 
it open to the Municipal Council to claim 
to show that though the name is altered, 
the two taxes are really and substantially 
thesame? [think not. As I have already 
observed, it might lead to serious conse- 
quences if I should hold that such an 
enquiry is open to the Court. The Legis- 
lature for reasons of its own having declar- 
ed the liability of the Railway Administra- 
tion for a tax called by a particular name 
should not be held to have authorised the 
liability in respect of any levy or assess- 
ment named differently. The’ Governor- 
General in Council might have had their 
own reasons for making. the notification in 
the terms in which they did. It would have 
been open to them in the notification to 
have stated that the Railway Administration 
should be liable not only for house and 
land tax but any tax that may be levied in 


respect thereof or in lieu thereof there-. 


after by any local bodies. No apt words 
have been used by the notification for such 
a purpose. Iam, therefore, of the opinion 
that when: the Legislature has declared 
the liability of a person to a tax called by 
a particular name, that person is not liable 
to any tax which is called by the Legisla- 
ture itself by a different name and that it 
is not open tothe Court to launch upon 
any enquiry with regard to the real or 
substantial identity of the two. 

. But assuming for purposes of argument 
that such an enquiry is open, what then is 
the result in this case? I take it that the 
object of the Legislature in granting im- 
munity to all Railway Administrations in 
the first instance from all local taxation and 
vesting the power to declare liability to such 
taxation in the Governor-General in Coun- 
cil to be exercised by notifications publish- 
ed from time to time, is that local bodies 
should not be at liberty to treat Railway 
Administrations in the same manner as 
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they treat citizens and that ‘Railway Ad- 
ministrations should be liable to taxation 
by local bodies only in the manner and to 
the extent that the particular constituted 
authority may, afterconsidering the ques- 
tion, declare them to be liable. That is 
the manner and the measure of liability 
will have to be determined by the authority 
that is constituted by s. 135 of the Indian 
Railways Act. 

The learned Counsel for the defendant 
contended in this connection that by the 
notification of the year 1907, all the Railway 
Administrations were declared liable to any 
taxation which local bodies were entitled 
to levy, according to the law for the 
time being and that the notification 
of 1911 did not supersede or cancel 
the previous notification. Undoubtedly, if 
there were any general notification to ‘the 
effect that all Railway Administrations are 
subject to all the taxes which Municipal 
Councils, according to law, are entitled to 
levy and if any notification subsequent 
thereto, without cancelling or revoking the 
previous notification, should merely set out 
special cases of such taxation, there would 
be some force in the contention. But the 
notification of 1911 is in terms in superses- 
sion of all previous notifications on the 
subject. The learned Counsel for the de- 
fendant contended that the expression “on 
the subject” did not refer to the subject of 
the liability of Railway Administrations to 
local taxation but merely to the particular 
purpose to which this notification was con- 
fined, It is impossible to accept such a 
contention. The reference is to s. 135 of 
the Indian Railways Act and the expression 
“on the subject” should only be construed 
as relating to the liability of Railway Ad- 
ministrations to taxation by local bodies. 

It then becomes necessary to find whether 
even according to the contention on behalf 
of the defendant, the house and land tax 
under the old Act is really or substantially 
identical with the property tax as it is 
called under the new Act. Even in this 
respect, I am unable to agree with the con- 
tention on the part of the defendant. What 
is meant by substantially identical? It is 
conceded that it is differently styled in the 
two Acts. Next let us see the rate of taxa- 
tion. Under the old Act, 74 per cent, on the 
annual value was the maximum fixed 
Under the present Act, no such maximum 
fixed. Then, can this house and land tax 
under the old Act be regarded as substan- 
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tially identical with the new tax called the 
property tax? Again the property tax, as 
it is called, is stated to be a general tax and 
may include according to the provisions of 
s. 51 of Madras Act V of 1920, not only an 
unlimited tax in respect of buildings and 
lands but itis directed that it shall comprise 
a tax for general purposes and may also 
“ comprise other kinds of taxes set out in the 
sub-clauses of that section. The property 
tax, therefore, under this section is said to 
include not merely a tax on houses and 
lands but alsoa tax for general purposes 
and may also comprise a tax for other 
purposes specified therein. If theobject of 
the. Legislature in granting immunity to 
Railway Administrations in the first in- 
stance in respect of taxation by local bodies 
and vesting the power to subject them to 
such taxation in the Governor-General 
in Couucil by notifications duly promulgat- 
ad from time to time, be that the Gov- 
ernor-General in Oouncil should, from 
time to time, having regard to the nature 
of the taxation, the function of Railway 
Administrations, the benefit that may 
possibly be derived by Railway Adminis- 
trations from the existence and working 
of these. lecal bodies, determine what taxes 
these Railway Administrations are to be 
made liableand forand towhat extent, then 
it follows that in respect of the property tax 
now sought to be levied by the defendant- 


Municipal Council, the Governor-General in: 


Council has had no opportunity whatever to 
consider the propriety or otherwise of sub- 
jecting the Railway Administrations to such 
taxation and it, therefore, follows that in 
the absence of any such notification mak- 
ing the Railway Administrations liable, it 
cannot be regarded or held to be liable 
to pay the tax. No doubt, it may often 
happen that a particular tax to which the 
Railway Administration is declared to be 
liable may be increased or altered in its 
incidence by any amendment of the Dis- 
trict Municipalities Act and that in such 
a case, as I have already observed, Railway 
Administrations might still be held liable 
to pay the tax with its new incidence. 
That is because of the use in the notifica- 
tion of a particular expression, by which 
expression even the new tax, as it may be 
called, is known, and by which it is cover- 
ed. Itis possible that in such cases, the 
authority constituted for the purpose of 
issuing the notification might have con- 
sidered that it would be proper to subject 
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Railway Administrations not only to the 
tax known by the particular name with 
its incidence then existing but to the same 
tax called by the same name whatever may 
be the incidence in any amendment of the. 
Act.. If the intention had been otherwise, . 
different language might have been adopt- 
ed in the notification. But so long as the 
tax is properly called by: the name used 
in the notification and contained or set out 
in the Legislative enactment, the liability 
cannot be denied; but when the name has 
been altered, it is impossible to say that 
legal liability still subsistedj] because the 
tax sought to be levied ‘is in substance 
the same as the old tax. I certainly refuse 
to:-regard as substantially. identical the’ 
house and land tax under the Act of 1890 
and the property tax under the Act of 1920. 
The rate is different and the: incidence is 
different. Even if it be open to the defend- 
ant-Council to contend and seek to prove’ 
that the liability of the plaintiff-Railway - 
Administration subsists in respect.of the 
tax, because of the real or substantial 
identity of the two taxes, I cannot find in 
favour of such real or substantial identity 
and that, therefore, also the defendant-: 
Council had no right to levy the tax that 
they did levy from the plaintiff-Adminis-: 
tration. 

It follows that thelevy effected by the 
defendant-Council from the plaintiff-Com- 
pany was illegal and unauthorised. On my 
jntimating to the learned Counsel for the 
plaintiff that I was in favour of his conten- 
tion, so far as this point was concerned, he 
intimated on behalf of the plaintifi-Company . 
that he did not wish, in the circumstances, 
to press the other points now, because it” 
is unnecessary to doin view of the fact that 
the decision on this point goes to. the... 
entire root of the liability of the plaintiff- 
Company to pay to the defendant-OCouncil ° 
any tax whatsoever. -It thas, therefore, 
become unnecessary to try the other ques- 
tions that have been raised on behalf of 
the plaintiff. But if my decision on this “ 
point should be reversed, it will be open 
to the plaintiff-Company to have the other 
matters heard and disposed of. 

As I have already said, there was no ' 
argument to me with regard to the liability 
of the defendant-Council. to re-pay the 
amount levied ifthe levy should be held 
to have been illegal or unauthorised. I, 
therefore, declare that the defendant-Council 
had no right to levy the property tax from . 
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the plaintifi-Railway Administration and 
that, tueréfore, the amount levied by the 
defendant-Council and set out in the plaint 
is liable to be re-paid by the defendant- 
Council to the plaintif. Company. There 
will, therefore, be a decree for the payment 
of the sum of Rs 2,079-11-0 by the defend- 
ant-Council to the plaintif Company. The 
said amount will carry interest at 6 per 
cent. per annum from the date of suit till 
payment. : 

The plaintiff has succeeded in the action: 
The question arises whether there are any 
sufficient grounds for “my depriving the 
successful plaintiff of the costs of the 


`> action or for making an order for taxation 


of costs on any scale other than that adopt- 
ed in this Court. If I should be satisfied 
that the order for transfer of the case was 
obtained on insufficient grounds or that it 
_ ‘was not a proper case for transfer or there 

was‘any unusual hardship for the other 
party by reason of the transfer having 
been ordered, I should certainly have 
considered the desirability of making some 
other order as regards costs than the usual 
one. I -have been asked by the learned 
Counsel that appeared for the defendant 
-that- the order for costs should be only for 
‘payment of costs on the scale on which the 
same would have been payable if the case 
had continued on the file of and disposed of 
by the District Munsif'’s Court of Cuddap- 
‘pah. A learned Judge of this Court has 
made the order for transfer and I have 
now heard the case, and having regard to 
the general importance of the case and 
the difficult nature of the questions raised, 
I cannot say that the order for transfer 
was not properly applied for. If, there- 
fore, it should be conceded that the order 
for transfer was proper, then are there 
any reasons for depriving the successful 
plaintiff-who has had to pay costs in this 
Court, of the costs for the ordinary scale? 
I see none whatever. The Legislature has 
‘really allowed such ‘transfers in special 
cases and unless there are special circum- 
stances, the costs allowed should be the 
costs of this Court. I, therefore, direct 
that the defendant will pay to the plaintiff 
taxed costs of this suit, 


OV NOV Suit decreed. 
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RANGOON HIGH COURT. 
First Crvit APPrAL No. 212 or 1926. 

December 8, 1326, 
Present:— Sir Guy Rutledge, KT., 

Chief Justice, and Mr. Justice Brown. 

S. M. HASHIM--ÅPPELLANT 
versus 
J. A. MARTIN —REsPoNDENT. 

Civil Procedure Code (Act V of 1908), s. 42—Pre- 
liminary decree set aside in appeal—Sale under first 
Court's decree, validity of—Executing Court's duty to 
see whether decree sought to be executed subsists--Court to 
which decree is transferred for execution, powers of. 
. Though a Court executing a transferred decree has 
no power to entertain any objection regarding the 
legality or propriety of the order directing execution 
or the right of the person shown in the order as the 
person entitled to execute the -decree, yet it is the 
duty of the Court when facts are brought to its notice 
showing that the decree in respect of which execution 
is sought is no longer in existence, to ascertain whe- 
ther in fact that is so and refuse to allow an execution 
sale to proceed until itis satistied that the decree is 
stillin existence. [p. 286, col. 1.] 

Where an appeal is preferred the final decree is 
the decree of the Appellate Court of dinal jurisdiction: 
When that decree is passed it is that decree and only 
that which can be made final between the parties. 
Where the Appellate Court has moditied a preliminary 
decree in various respects so as to obliterate both the 
preliminary and the final decree passed by the trial 
‘Court, execution cannot be proceeded with under the 
decree of the trial Court. Ip. 286, cols. 1 & 2.] 


First appeal from the order of the Dis- 
trict Judge, Hanthawaddy, in Civil Execu- 
tion Case No. 9 of 1926. 

Mr. Ocime, for the Appellant. 

Mr. Keith, for the Respondent. 

JUDGMENT.—This is an appeal from 
the order of the District Court of Hantha- 
waddy refusing to stay the sale of certain 
property at Syriam belonging to the appel- 
lant. 

Respondent obtained a preliminary mort- 
gage-decree against the appellant and one 
of his sons in Civil Regular No. 632 of 1925. 
His son, who is a minor, appealed against 
that decree in Civil First Appeal No. 136 
of 1925, Application was made to the 
Appellate Oourt for a stay of execution. 
The application was dismissed with the 
result that after the usual six months’ 
period. a final decree was passed and at 
tha instances of the respondent the decree 
was transferred to the District Court of 
Hanthawaddy for execation by the sale of 
the mortgaged properties, The sale did 
not in fact take place until judgment was 
passed by the Appellate Court on the 8th 
June, 1926. ‘The ‘appeal was allowed and 
the decree was modified in certain material 
respects. The effect of this judgment was 
that both the preliminary decree and final 
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decree passed on the Original Side were 
obliterated by the decree of the Appellate 
Court, which in fact took the place of the 
preliminary decree and gave a further 
period ofsix months for redemption. Appli- 
cation was made to the District Court in 
these circumstances to stay the execution 
proceedings and on the 30th July, 1926, 
the learned Judge passed an order granting 
an interim stay of sale with notice to the 
respondent. On this the respondent's Advo- 
cate appeared and raised the objection 
that the District Court had no power to 
grant the stay which could only be done 
by the High Court. The learned Judge 
took this view, rejected the appellant's 
application for stay and the property was 
duly sold. é | 

For the respondent reliance is placed 
upon the cases decided under s. 42 of the 
Civil Procedure Code which. lays down that 
a Court executing a transferred decree has 
no power to entertain any objection regard- 
ing the legality or propriety of the order 
directing execution or the right of the per- 
son shown in the order as the person en- 
titled to execute the decree. Thisis quite 
true, but this does not help the respondent. 
In our opinion, it was the duty of the Court 
when the facts were’ brought to its notice 
showing that the decree in respect of which 
execution was sought was no longer in 
existence, to have ascertained whether in 
fact that was so and #refused to allow the 
sale to proceed until it was satisfied that 
the decree was still in existence. 

Another ground on which the respondent 
relies is that the appellant has not chosen 
the right remedy, which was proceedings 
to set aside the sale. We do not think 
that this objection is well-grounded. As 
we have already said, in our opinion, after 
the appellate judgment of the 28th June, 
the Original Side decree became cancelled. 
Ia this view we are fortified by the recent 
decision of their Lordships of the Privy 
Council in Jowad Hussain v. Gendan Singh 
(1) in which Lord Dunedin quotes with 
approval part of the decision of Mr. Justice 
Tudball:‘““When the Munsif passed the decree, 
it was open to the plaintiff or the defendant 
to accept that decree or toappeal. If an ap- 
peal is preferred, the final decree is the 


(1) 98 Ind. Oas. 499; 53 I. A. 197; 24 A. L. J. 765; A. 
IL R. 1926 P. O. 93; (1926) M. W. N. 591; 44 0. L. J. 
63; 3 0. W. N. 690; 24 L, W. 394; 7 P. L. T. 575; 31 O. 
W. N. 58; 51 M. L.J, 781; 28 Bom. L. Re 1395 
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decree of the Appellate Court of final juris- 
diction. When that decree is passed it is 
that decree and only that which can be 
made final in the cause between the par- 
ties.” 

In these circumstances, we must allow 
the appeal and set aside the order refusing 
to stay the sale, and as a result we declare 
the sale null and void. We allow two gold 
mohurs costs. l 

R. L. 

A. N. A. 


Appeal allowed, : 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 412 
oF 1924. 
June 2, 1926. 
Present:—Mr. Justice Cuming and 
Mr. Justice Page. 
BHUPENDRA NARAYAN SINHA— : 
DEFENDANT—APPELLANT 
versus 
CHANDRAMONI GUPTA—PLaIntTirr— 


RESPONDENT. 
Probate and Administration Act (V of 1881), s. 89— 
Legal Representatives’ Suits Act (XII of 1855)—Actio 
personalis moritur cum persona, doctrine of, whether 


‘applicable to India—Suit by ward against legal repre- 


sentatives 
ability of. 

In India the doctrine actio personalis moritur 
cum persona does not form part of thelaw. Claims by 
and against the representatives of a‘deceased per- 
son are regulated by s, 89 of the Probate and Adminis- 
tration Act and also by Legal Representatives’ Suits 
Act of 1855, so far as the latter enactment is not in- 
consistent with the former. [p, 237,col. 2.} h 

Under s. 89 of the Probate and Administration Act 
a suit can be maintained by a ward against the legal 
representatives of his deceased guardian for damage 
caused by the negligence of the guardian in allow- 
ing a claim under a. promissory note to become time- 
barred. [p. 288, col. 1.] - an 

Krishna Behari Sen v. Corporation of Calcutta (1), 
followed. 

Rustomjt Dorabji v. Nurse (2), Motilal Satyanarayan - 
v. Harnarayan Premsukh (3) and Punjab Singh v. 
Ramautar Singh (4), commented upon. TA 

Appeal against the decree ofthe District 
Judge, Murshidabad, dated the 7th Septem- 
ber, 1923, modifying that of the Subordi- 
nate Judge, Murshidabad, dated the 10th 
May, 1922. ‘ ieee 

Babu Sitaram Banerjee, for the Appel- 
lant. ; 

Dr. Jadu Nath Kanjilal and Babu Purna 
Chandra Chandra, for the Respondent. 
JUDGMENT. __ l 
Page, J.—The suit out of which this 


of guardian for negligence, maintain- 


/ 
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appeal -arises was brovght to recover dam- 
ages for negligence. The father of the 
first defendant, Maharaja Ranjit Sinha, 
was the executor of the estate of the plaint- 
iff's husband and the certificated guardian 
of her property. During the period in 
which he bore this relationship towards the 
plaintiff he lent out of the estate of the 
plaintiff's husband a sum of Rs, 2,000 upon 
the security of a promissory note. In sub- 
stitution , of- that note'a new promissory 
note was executed by the parties to the 
previous note -for Rs.. 2,500. on the 14th 
March, 1914.. No steps were taken by the 
Maharaja to-recover the amount of this 
promissory note which was payable on 
-demand, the result being that on the 14th 
March, 1917, the cause of action upon the 
promissory note became barred by limit- 
ation. On the 3rd May, 1918, Maharaja 
died, and was succeeded by his son the 
first defendant. Between 1918 and 1920 
when the plaintiff reached her majority the 
< defendant No. 1 washer certificated guar- 
dian. On the 8rd May, 1921, the plaintiff 
instituted the, present’ suit against the 
Maharaja's eldest son and his two brothers, 
as heirs of the Maharaja. The relief sought, 
however, was claimed against the first de- 
fendant as representing the estate of his 
father.. The plaintiff in the suit claimed 
damages caused by the negligence of the 
Maharaja in permitting the cause of action 
upoa the promissory note of 1914 to be- 
come time-barred. She also claimed inter- 
est. Under the promissory note interest 
was fixed-at six per cent. 

Both the lower ‘Courts decreed the suit 
in favour of the plaintiff, but whereas the 
trial Court decreed the suit against the 
estate of the late Maharaja for the amount 
of the principal and proportionate costs 
and interest at the rateof 6 per cent. per 
annum up to-the date of his death, the 
lower Appellate Court varied the decree by 
allowing additional interest at the same 
ratefrom thedeath of the Maharaja unti 
the majority of the plaintiff in 1920. i 

On further appeal to the High Court the 


learned Vakil on behalf of the lst defend-. 


ant contended that the doctrine of actio 
personalis moritur cum. persona applied to 
this cause of action, and inasmuch as the 
Maharaja's estate admittedly has not been 
benefited as the result of the tort, the 
cause of action. against the Maharaja did 
not survive against his executors and ad- 
ministrators, 
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In‘our opinion, this contention is mis- 
conceived. In India the doctrine of actio 
personalis moritur cum persona does not 
form part of the law. Claims by and against 
the representatives of a deceased per- 
son are regulated by s. 89 of the Probate 
and Administration Act (V of 1881) and also 
by the Legal Representatives’ Suits Act of 
1855 so far as the latter enactment is not 
inconsistent with the former. It is, there- 
fore, not necessary to referto the English 
case-law in connection with the doctrine of 
actio personalis moritur cum persona, Under 
s. 890f the Probate and Administration Act 
of 1881 itis provided that “all demands 
whatsoever, and all rights to prosecute or 
defend any suit or other proceeding, exist- 
ing in favour of or against a person at the 
time of his decease, survive to and against 
his executors and administrators, except 
causes of action for defamation, assault as 
defined in the Indian Penal Code, or other 
personal injuries not causing the death of 
the party and except also cases, where after 
the death of the party the relief sought 
could not be enjoyed, or the granting of it 
would be nugatory.” In Krishna Behari 
Sen v. Corporation of Calcutta (1) the words 
“other personal injuries not causing the 
death of the party” were construed by 
Chief Justice Maclean, Mr. Justice Sale, 
and Mr. Justice Bodilly “to refer to physi- 
cal injuries to the person which do not 
cause death.” On the otherhand, in Rus- 
tomjt Dorabji v. Nutse (2), in Motilal Satya- 
narayan v. Harnarayan Premsulh (3) and 
in Punjab Singh v. Ramautar Singh (4) 
these words were construed to mean “wrongs 
.to the person which do not necessarily cause 
damage to the estate of the person wrong- 
ed.” In Rustomji Dorabji v. Nurse (2) Sada- 
siva Ayyar, J., referring to the doctrine of 
actio personalis moriturcum persona observed 
that “the maxim has been always considered 
as an unfair and even barbarous maxim, 
especially when applied to acase where 
the injured party is denied redress because 
the wrong-doer died. I may add that it 
seems to me to be based uponno principle 
of justice, equity, or good conscience, 
and that the technical Common Law rules 
as to formsof action and the distinction 

(1) 31 C. 993; 8 O. W. N. 745, 

(2) 62 Ind. Cas. 260; 44 M. 357 at p. 369: 40 M. L. J 


173; (1921) M. W. N. 131; 29 M L T. 191; 14 L. W. 


200 (F. B.) 


(3) 73 Ind Cas. 365; 47 B. 716;25 Bom. L. , 
A. LR. 1923 Bom. 408. om. L. R. 435; 


- (4) 52 Ind, Oss, 348; 4 P, L. J. 676; (1920) Pat, 52, 


, 
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a 
between real and personal actions might 


have had much todo with its survival in’ 


modern days.” Weagree with these ob- 
servations. Having regard to the language 
used we do not think that the Legislature 
"intended to perpetuate in this country a 
doctrine so archaic and unjust, and with all 
due respect to the learned Judges who 
have taken a different view we think that 
the construction which “has been placed 
upon the section by the Calcutta High 
Court is clearly correct. Whichever con- 


struction, however, is adopted the cause of 


action for negligence in the circumstances 


proved in this case is clearly within the. 


general rule laid down ins, 89. For these 
reasons, therefore, this contention on behalf 
of the appellant fails. i 
As regards the question of interest, in 
our opinion, the additional interest allowed 
by thelower Appellate Court which was 
‘claimed against the defendant No. 1 for 
‘breach of duty as the plaintiff's certificated 
guardian was not part of the cause of ac- 
tion in this suit which is brought against 
the defendant as representing the estate 
‘of the: Maharaja, and, . therefore, could not 
be recovered: ‘The decree below will be 
varied to the extent that the additional 
interest claimed under the cross-objection 
between the death of the Maharaja and 
the date of the institution ofthe suit will 
be disallowed, but the principal sum will 
bear interest at six percent. per annum 
‘from the date of the sult until realization. 
The cross-objection by the respondent 
'has-in part succeeded; and in part failed. 
The appellant will bear the respondent's 
costs both ofthe appeal in which substan- 
tially he has failed, and alsoof the cross- 
objection. 
Cuming, J.—I agree. 


R. L; Decree varied. : 


amma nan 


ALLAHABAD HIGH COURT. 
- EXECUTION SECOND. APPEAL No. 2267 
oF 1925. 
November 24, 1926. 
Present: —Mr. Justice Dalal and 
‘+ Mr. Justice Pullan. f 
ALI BAHADUR BEG AND ANOTHER— 
“PRTITIONERS— APPELLANTS ` 


: versus 
RAFL-ULLAH alias KHALIL AND OTHERS 
—Opposits PARTIES— RESPONDENTS. ` 
. Civil -Procedure Code ‘(Act V -of _1908),-0, XXII, 


ALI BAHADUR BEG V. RAFI-ULLAH. 


(1001. O. 1927] 


rr. 4, 10—Mortgage-suit—Preliminary decree—Death 
of judgment-debtor—Legal representatives not brought 
on record—Abatement.’ .+ ME 

‘Where after the passing of a preliminary decree 
in a mortgage suit ths judgment-débtor dies and his 
legal representatives are not brought upon the re- 
cord within the period prescribed, the suit abates 
u.der r. 4 of O. XXII of the Civil Procedure Code. 
Rule 10 of the Order has no application in such a 
case. i 


Execution Second Appeal from a decree 
of the Subordinate Judge, Shahjahanpur, 
dated the 3lst August, 1925. 

Mr. U. S. Bajpai, for the Appellants. 

Mr. Mushtag Ahmad, for the Respondents. 

JUDGMENT.—The question arising 
for decision in this second appeal is whe- 
ther the suit has abated as no application. 
was made for‘substitution within the time 
prescribed after the death of the judgment- 
debtor. A preliminary decree for sale in 
this mortgage suit was dated: the 13th of 
May, 1920. The judgment-debtor died in 
July, 1920;and admittedly no application. 
for ‘substitution was made prior to the 
application for final decree on 12th of May, ` 
1923. It has beén argued that in a case of 
this kind O. XXII, r. 4 does not apply 
because of the use of the words “right to 
sue,” andr. 10 is more applicable to this 
case. This view is based upon a decision 
of the Nagpur Oourt. to. which we have 
been referred reported in Tularam v. Tuka- 
vam (1). But we do not find ourselves in 
agreement with the reasoning in that deci- 
sion.’ In our opinion the law has been 
more ‘correctly laid down by the Madras 
High Court in. Lakshmi Achi v. Subbarama 
Aiyar (2) and in a later ruling reported 
in :Dakoju Subbarayudu ‘v. Musti Rama 
Dasu (3). Mutatis mutandis the observations 
of the learned Judges in that case are 
applicable to the- one before us. They 
pointed out that r. 10’can only apply when 
an application under r. 3, here r. 4, is barred. 


‘In that case every condition required by r.3 | 


was present’ and here every condition re- 
quired by r. 4 is present. The judgment- 
debtor died after the passing of the pre- 
liminary decree and the right to sue which 
includes the right to continue the suit sur- 
vived. The appeal is dismissed with costs, 

ZK. Appeal dismissed. 

(1) 64 Ind. Cas. 307; 17 N. L. R. 81. ` 

(2) 29 Ind. Cas. 142; 39 M.488; 2 L. W. 403; 28 M. 
L. J. 491; (1915) M.: W. N. 327; 17 M: L. T. 385. 

(3) 68 Ind. Gas. 942; 15 L. We 309; 42 M. L. J. 301; 
30 M. L. T. 202;, (1929) M. W. N. 375; 45 My 872; A. L 
R. 1923 Mad. 237. i . 
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` CALCUTTA HIGH COURT. 
SAn .- ` FULL BENCH. 

i Foun Bexos Rererence No. 3 oF 1925 IN 
APPEALS FROM APPRLLATE, DecazEs Nos. 1174, 
1180, ere. oF 1923. 

May 18, 1926. - 
Presni ir Lancelot Sanderson, ‘Kr. is 
Chief Justice, Justice Sir N. R. Chatterjea, 
“z KT., Sir George Claus Rankin, Kr., 
. Justice Sir Suhrawardy, Kr., ‘and 

Mr. Justice. Panton. 
fa HARIDAS MAJUM DAR—APPELLANT 

: © versus . 
- GOLAM MAHIUDDIN FARUQI—, 

RESPONDENT, 

ee Pr aetics Second appeal—Reference to Full “Bench. . 
: Full Bench of opinion that question referred does’ 

not arise—Procedure—Remand for disposal by Division | 

„Bench. 

©. When the reference is in a second appeal and the 

question, which has been referred to the Full Bench. 
.is decided by the Full Bench, then the Full Bench 
` disposes of the second appeal. 
- Bench considers that the point which has been refer- 
* ‘red does not arise, the matter is See to the Divi- 
«sion Bench for disposal. [p. 290, col. 2.] 
.,.- Appeal against the decrees of the Special. 


Judge, Tippera, dated the 17th August, 


a 


1922, affirming those of the Assistant Settle-. 
ment Officer, sippere, dated the 25th Sep-. - 


c “tember, 1 1920. 


Bs _FAOTS.—The napine which gave'rise- 


=, bo the Reference arose out of applications’ 
made by: the landlords for ‘settlement of ‘fair 
` atid equitable rents“under the provisions of © 
8. 105 of the Bengal Tenancy Act,’ The 
jaim was based on ‘additional - rent for- 






iu prices of staple food crops. 
“= Plicatiohs having been granted in both 
_ the Courts below, the defendants preferred 
“these appeals. 

The appeals were decided-by the Referring 


_ Judges into three groups and the ques- . 


. tions referred related to the third group. 
` The material portion of the Order of Refer- 
_ Shee is given below:— ` 
, ORDER OF REFERENCE TO A 
n FULL BENCH. 

_ The grounds urged in the third group of 
‘appeals are three in number. The first two 
iogrounds are the same as in the first group, * 
““and ‘for the reasons which have been given 

svuwhen dealing with that group we are unable 
ao entertain them as well-founded; There 

-remains a third ground which has been 

“surged in'these ; appeals.: “That ground isto 
= thereffect that the plaintiff is not a 16-annas 
landlord -but. only a co-sharer landlord so 

» far as thesecases are concerned, and there- 


19 
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Bun wren ina Tul joint landlords, the withdrawal of one of 


xcess area’, and enhancement: for ‘the rise :- 
The ap-= 
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fore, theapplications- are not maintainable, 
There is a strong body of authorities in 
which it has been held that by reason of 


the provisions of s. 188 of the Bengal Ten- 
ancy Act, an application under s. 105 of the 


` Act is maintainable only at the-instance of 


theentire body of landlords {Maharaj Kumar 
Krishna Das Law v. Girja Nath Roy Sar- 
dar (1), Behari Lal Mallik v. Priya Nath 
Sardar (2)] though a contrary view has 
sometimes also been taken [e.g., Dhananjoy 
Manjhi v. Upendra Nath Deb Sarbadhtkary 
(3)], on the ground that a suit to assess rent 


-is consistent with and arises out of the 
general and the land revenue system of the 


country and, therefore, s. 188 of the Bengal 
.Tenancy Act is no bar to such a suit by a 
co-sharer landlord. In the case of Jogendra 
Narain Singha v. Mohammad Ismail Chau- 
dhary (4) it was held that if the application 
for settlement of rent was filed by all the 


them does not render the proceedings in- 
valid so as.to defeat the application of the 
‘other joint landlords. In the present case, 


“however, it seems to be undisputed that the 


plaintif has been collecting his share of 
the rents separately and that this has been 
going on for a sufficient length of time to 
justify:the inference that there is the rela- 
‘tionship oflandlord and tenant as between 
the parties in respect of a separate tenancy 
-and as the word ‘holding’ ‘does not occur in 


- 8, 105,*but-the word : ‘land’ is used, there is 


apparently: nobar to the maintainability of 
the suit on that ground. -In the case of 
Safaruddi v. Fazul Hak (5) D. Chat. 
terji, J., held that when a co-sharer landlord 
has obtained aseparate kabuliyat in respect 
of his undivided share, he alone is entitled 
to make an application. under s.105. The 
execution of a kabuliyat, however, is not an 
essential requisite for the creation of the 
relationship and such relationship may also 
be inferred from separate collection for a 

number of years or from other circumstances, 


< There ts a clear conflict of judicial opinion 


on the question as to whether a co-sharer 


landlord, who collects his share of the rent 


separately from the-.other co-sharers, is a 
joint landlard within the meaning of s. 188 
of the Bengal Tenancy Act, In several 


(1) 3 Ind Cas. 472; 10 O. L. J. 458. 

2) 28 Ind. Cas. 508; 21 C. L. J. ye 

3) 46 Ind. Cas. 428; 22 C. W: N. 6 

4) 86 Ind, Cas. 1035; 52 O. 139; k T R.1925 Cal, 


37, 
(5) 30 Ind. Cas. 414; 210, Ls J, 592, 
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cases it hasbeen held that, where the ten- 
ant hasagreed to allow one of several 'co- 
sharer landlords to deal with him as his 
own tenant without reference to the rights 
of the other co-sharer landlords, the effect 
is to create a separate tenancy under such 

, fractional co-sharer, and the provisions of 
5. 188 are inapplicable [Panchanan Banerji 
v. Raj Kumar Guha (6), Govind Chandra 
Pal v. Hamidulla Bhuian (7)]. A contrary 
view has been taken in the cases of Gopal 
Chundur Das v. Umesh Narain Chowdhry 
(8), Hari Charan Bose v. Runjit Singh (9) 
and Baidya Nath De Sirkar v. Ilim (10). 
In a number of other cases decided by this 
Court it has been laid down that the can- 
cellation or determination of the original 
tenancy is not to be presumed from the 
mere fact of separate payment of rent to one 
or more of the co-sharers. The authorities 
bearing upon those questions are numerous 
and conflicting. We are of opinion 
that this conflict should be set atrest and 
it should be authoritatively laid down— 

(1) as to whether a co-sharer collecting 
his own share of the rent separately from 
the other co-sharer or co-sharers, is a joint 
landlord within the meaning of s. 188 of the 
Bengal Tenancy Act. 

(it) and whether such a co-sharer is en- 
titled to make an application under s. 105 
of the Act. | 

We accordingly refer these cases to the 
‘Full Bench under the provisions of r. 1, 
Ch. VII of the High Court Rules. As the 
‘question arises in second appeals, the whole 
cases are referred to the Full Bench with an 
expression of our opinion‘on the other two 
points raised in them as stated above. 

Mr. Atul Chandra Gupta, and Babu Bha- 
girath Chandra Das, for the Appellant. 

Babu Surendra Nath Guha, Assistant 
‘Government Pleader, for the Respondent: 

JUDGMENT OF THE FULL 
BENCH. 

Sanderson, C. J.—This is a reference 
by two of my learned brothers in certain 
second appeals. 


The appeals were divided by the learned ` 


Judges into three groups, and it was the 
third group of appeals, to which the ques- 


tions, which were referred, related. 


(6) 19 C. 610; 9 Ind. Dec. (N. s.) 849. 
(7) 7 C. W.N. 670. : 

(8) 17 ©. 695; 8 Ind. Dec. (x. 8.) 1004. 

(9) 25 0. 917n; 1 O. W. N, 521; 13 Ind. Dee. (N. 5) 


98n. 
: (10) 25 C, 917; 2C, W, N. 44; 13 Ind, Dee, (x, 8.) 
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The questions were’ as follows: (i) Whe- . 
ther a co-sharer collecting his own shares 
of the rent separately from the other co- 
sharer or co-sharers is a joint landlord 
within the meaning of s. 188 of the Bengal 
Tenancy Act, and (ii) whether such a co- 
sharer is entitled to make an application 
under s. 105 of the Act. 

The proceedings were initiated by the 
landlord under s. 105 of the Bengal Tenancy 
Act and it appears from the judgment of 
the Assistant Settlement Officer that it was 
anadmitted fact that the shares of the en- 
tire taluk passed into the hands of the 
plaintiff's predecessor gradually by sale. | 

The judgment of the learned Special 
Judge of Tippera with regard to this point 
was as follows:— ; 

“The plaintiff is 16-annas proprietor of a 
patni taluk in which the tenancies are situ- 
ated and claimed enhancement of rent 
under s. 30 (b) and additional rent under 
s. 52.” In another part of his judgment the 
learned Judge said as follows:—“I have 
observed that the plaintiff is now 16-annas 
proprietor but he has been so only since 
1312 B. S.” 


The learned Vakil, who appeared for the 
respondent, drew our attention to these 
passages in the two judgments and argued 
that the point involved in the two questions 
which had been referred to the Full Bench 
did not arise. 

In my judgment, as. far as the present 
proceedings are concerned, this Court is 
bound by the above mentioned findings as 
to the position of the respondent and it 
must, therefore, be taken that the respond“ 
ent was not a co-sharer but that he was the 
owner of the patni taluk to the extent of 
16-annas. 

It appears that. there must have been 
some misunderstanding, when the matter 
was before my learned brothers, constitut- 
ing the Division Bench, for Iam of opin- 
ion that the questions which have been 
referred do not arise. 


When the reference isina second appeal 
and the question, which has been referred 
to the Full Bench, is decided by the Full 
Bench, then the Full Bench disposes of the 
But it appears to be the 
practice that when the Full Bench con- 
siders that the point which, has been re- 
ferred does not arise, the matter is referred, 
to the Division Bench for disposal. 

For these reasons, in my judgment, these 
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appeals must be remanded to the Division. 
Bench for disposal. 
. Chatterjea, J.—I agree. 
Rankin, J.—I agree. 
` Suhrawardy, J.—I agree. 
Panton, J.—1 agree. 
A. N. A. Appeals remanded. 





MADRAS HIGH COURT. 
REFERRED Oase No. 9 oF 1925. 
January 12, 1926. : 
_ „Present:—Sir Victor Murray Coutts 
Trotter, KT., Chief Justice, Mr. Justice ` 
Krishnan and Mr. Justice Beasley. 
Tar COMMISSIONER or INCOME TAX, 
MADRAS—Rererrine OFFICER 
versus 
MOTHEY GANGA RAJU AND orazrs 
— ASSESSEES. 

Income Tax Act (XI of 1922), s. 66—Statement of 
‘case to High Court—Several assessees—Separate assess- 
mènt of tax—Same questions involved—dJoint applica- 
tion to Commissioner on single fee, whether sufficient 
—Time for filing application—Commissioner or Court, 
‘whether can extend time. 

Different persons who have been separately assessed 
to income-tax must file separate applications and 
pay separate fees for the purposes of stating cases to 
the High Court under s.66 of the Income Tax Act. A 
single combined application by all of them on one 
fee is not competent even though a common question 
arises in all of‘them. [p. 292, col. 2.] 

Where four assessees who were separately assessed 
to income-tax applied on one single application ac- 
companied by a fee of Rs. 100 for stating a case to 
‘the. High Court and thé Commissioner directed them 
to put in four separate applications with 4 sets of 
fees or to amend the applications by confining it to 
one single assessee, but by the time they made their 
election, the period of one month prescribed by s. 66 
(2) had expired: i 

Held, (1) that the original application was defec- 
tive and there was no proper application before the 
Commissioner for taking action in the case of any one 
‘of the applicants. [ibid.] 

(2) that there was no power in the Commissioner 
or in the Court to extend the period prescribed by 
the section. [ibid.] 

Case stated, under s. 66 (2)of Act XI of 
1922, by the Commissioner of Income Tax, 
Madras, in his letter No. 394 of 1924, dated 
26th March, 1925, for the decision of the 
High Court on the following’ questions: — 

(1) Whether four separate applications 
and deposits are necessary in this case for 
requiring the Commissioner to take action 
under s. 66 (2) of the Act, . ; 

(2) If the answer tothe question (1) is 
in the affirmative, whether there was no 


proper application before the Commissioner 


. in the matter. 
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for his taking action in the case of any 


one of the applicants, 

(3) Whether there is any question of 
extending the period in this case and whe- 
ther the Commissioner has no discretion 


(4) Whether s, 34 of the Act covers a 
case where the Assessing Officer and the 
Commissioner in appeal held after full 
investigation. that a certain income was 
not taxablein the hands of a particular 
individual but was to be included in the 
taxable income ofa partnership of which 
he was a partner and it was subsequently 
held in proceedings relating to the part- 
nership (to which the original assessee was 
not a party) that the partnership was not 


. taxable on this amount and whether such 


assessment doesnot amount to an indirect 
review of the Commissioner's original pro- 
ceedings not warranted by the Act. 

(5) Where after dissolution of partnership 


. interest for the capital of the business upto 


the date of dissolution was paid to retiring 
partners by another partner who took over 
the business whether the partner who took 
over the business is not taxable on the 
amount of such interest under note 5.(b) (III) 
of ther. 19 printed at page 54 of the Manual 
and s. 26 of the Actand whether the fact 
that the payment could not be made till 
after dissolution makes it any-the-less a pay- 
ment toa partner. < 

(6) Whether it is permissible to review 
considered proceedings of the Commissioner 
on the strength of other proceedings to 
which the original assessee was not a party. 

(7) Whether’ the ruling of the Commise 
sioner, that the share of profits ofa joint 
concern transferred to an individual at 
partition would not be income in his hands, 
does not govern the present case and 
whether thecircumstances adverted to in 
para. 4 of the proceedings assuming them 
to be correct would render the said ruling 
inapplicable. 

Mr. T. R. Ramachandra Iyer, for First 
Assessee. 

Mr. M. Patanjali Sastri, for the Refer 


ring Officer. 
JUDGMENT. 

Coutts Trotter, C. J.—On the dirèct- 
tion of the learned Judge several separata 
questions have been formed ‘for our 
determination. In our opinion theanswerg 
to the first three dispose of the whole 
matter and preclude usfrom going into 
the others. The first question is whether 


y 


yt 


- writes.. to his elient. 
time was passing and in .the result. the., ; 
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four applications are necessary in this -ease 
‘for taking action ‘under s. 66°(2) of the 
Act. That is the section which says that the 


< Incomé Tax Commissioner is to.state a case 


when a proper application is made accom- 


= panied by the proper fee which is Rs. 100, 


as matters stand. These applicants were 


“four persons... They had once-been an undi- 
| vided family: and, had they remained so, 
- different cousiderations might arise, but 
- they had “in "fact become separated -and 
“they were.separately’ assessed. ` Neverthe- 
< less, an attempt was made to- have a case 


stated regarding . them all on a single fee 


-ef Bs: 100. That, of course, was an impossi- 
~ -ble:attitude-totake up and asthey were 

_ divided the result. was that.it was an appli- 
‘gation by four people each-of whom, as my `> 
. -learned brother put. it, can be deemed to 


have paid one-fourth of the prescribed fee. 


J. have no sympathy. with the applicants 
-- because -they .were expressly told: or their 
-~ -Vakil was expressly told the position~ by a ` 
letter from. Mr..Strathie, the Commissioner, 
.-dated 13th: February, 1924. He- points’ 
„~ cout “only one‘sum of Rs.. 100 is deposit- 
‘ad.’ There wera ;however,. separate assess- 
~ ments and four:appellate orders. Unders. 66 
-c (2). each; assesses must put in 4 separate ` 
“application .and*:each: must deposit the. 
|" prescribed.fee.of Rs.100:: T cannot, therefore, 


act on the present application.’ ‘Then he 


- goes‘on: “Ef you wish:me to deal with all 
- the + cases,’ «will - you please send: four 


separate applications and. an- additional 
Rs. 300? : Jf, however, ‘you are:willing that 


. ‘only: one case: should be dealt with and if: 
< you tell: me with which case ‘you. wish me 
.. to: proceed, I- shalli: treat the Rs. 100 as 
- ‘having.been-received from that individual.” 
| The applicants could have put the whole 
“matter right by accepting one of those two 
_ alternatives: -Instead of that the Vakil 


=. pends an.answer saying tliat as all the 


questions were common to the four applic- 


‘ants, a reference:.in one will necessarily... 
Then he-says he. 


cover the case of all. 
He must have known 


time had elapséd. before “he communicated 


. with his ‘client, ‘and ascertained. his deci-; -y : 


sionsas.:to which of:the two alternatives. 
he wouldiaccept. “Thereupon Mr: Strathie. 


. wrote theletteron-the 19th February in 
which,*he says that the: time is gone. for.. 
his: reply, *that.the:reply was -in every case. , 


„evasive (asx‘indeed it:was) and he declined. 


“GOMMISSIONER OF INGOMD-TAK 0. MOTHRY GANGA RAJU. 
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Thereupon, penitent teo late, the. Vakil 
writes a letter at once requesting that the 
Rs. 100 sent with the application should 
be treated as deposited on behalf of Mr. 
M. Narasimha Rao and that a reference 
may be made in his case leaving the other 
people over. That is the position and our 
answer to the question must be that the 
application as originally sent was defective 
and that the fee that accompanied even 
if the application was in order was in- 
sufficient. It is not competent :for four 
separately’ assessed persons to: combine 
their applications fora case stated of this 
sort in one document. But; even assuming 
that-: they may be ‘as an instance where the 
points to be ‘raised were the same, it is 
obvious that; as they were.separately as- 
sessed, their . cases. must be separately 
stated and they must pay a separate fee of 
‘Rs..100 for each assessment under the Act. 

Then, the next: question is if the answer 
to question (1) is in the affirmative as it has 
“now been answered in the affirmative whe- 

ther there was no proper application before 

the Commissioner for his taking action in 

the case of one of the applicants. The 
“answer is no. He had offered ‘to do that 
and his offer was not accépted. 

-The third question is whether there . was 
any power to -extend the period in this 
case or whether the Commissioner had no 
discretion in the matter, The ‘answer is 
that. the Statute fixes a time and it. would, 
be an obviously undesirable burden on the 
Income Tax Commissionér to put upon him 
the consideration of.questions as to whe- 
ther he should exercise diseretion in the 
direction of leniency in one case and not 
in another. The Statute is express and 
there is no provision in it for any official 
or even for the Court to. extend the time. 
Therefore, as our answers to the first three 
questions are what I have outlined the 
remaining questions which, I. suppose, 
raise the merits we are unable to, deal‘with. 
Rupees 150 will be allowed for costs: of 
. Government. $ Nn 4 TE 

Krishnan,.J.—I agree. - ae 
. Beasley,; ds—I agree. | Rees 
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to take any further action in the matter, ` 
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CALCUTTA HIGH COURT. 
Arena FROM APPELLATE Dacrus No. 1512 
s: ` og 1923. 
in “May 5, 1926. ; 
a | Present; -J astice Sir wae Ewart 


versus : 

HEM CHANDRA’ CHAUDHURY— 

PLaintirF—ResPonDENrT. i 
Bengal Tenaney Act (VEIT- of 1885), ss. 102, 106; 
scope of—Res judicata—Suit for correction of entry 
—Subsequent suit- for possession in “Civil Court— 


Person impleaded party during pendency of suit—Date., 


of institution of suit against him. 


‘A decision in' a suit under’s. ‘106, Bengal Tenancy : 


“Act, for correction of the‘ entry of names of owners of 


a talug does not operate as‘res: judicata in a ‘subse~” 
quent, civil suit for possession between the same. 


parties. [p 294, col, 1] 
Where a person is impleadéd'a party to a suit dur- 


ing ita pendency, the suit against such a party ean be - 


considered to have been instituted only on ‘the “date 
when he is made aparty. -[p. 294, col. 2.] 


Appeal against a decreé of the Boboi 


dinate Judge; Second Oourt, Pabna, dated 
the 15th February, 1923, ‘affirming’ ‘that’ of 
the Munsif, Second Court, Serajganj, dated 
the 28th March, 1922. | 

Dr. Dwarka Nath Mitter and Moulvi Syed 
Nasim Ali, for the Appellants. 

Babus Jogesh Chunder Roy, Ramani 
Mohan, Chatterjee and Rebati M ohan phaser 
jee, forthe Respondent,’ ii 


J UDGMENT. 
Mukerji, J.—This appeal arises out of 
a suit for declaration of the plaintifi's. title 
to and recovery of possession in .respect of 
certain shares in a taluk bearing Towzi 
No. 328 of the Mymensingh Collectorate. 


The plaintiff's’ name was recorded in the ~ 
‘in. framing the record under s. 


finally published. Record of Rights as the 
owner of 8 gandas 3 karas, and 5 dantis. 


The--defendant No. 1 in the present suit: 


_ thereupon instituted a suit under s. 106 of 
the” Bengal Tenancy Act fora correction. 
to-be -made in the entry of the names 


of.the owners of the taluk and alleged” 


that’ she- had 14-annas and’ odd ‘share 
therein and.in the. said suit she made one 
Jowhar Ali whois defendant ‘No. 2 in the 
present suit, pro forma defendant, alleging 


“that the’ said Jowhar Ali had l-anna odd. 
gandas share in the said ‘taluk. The de- 


fendant -No. 1 was successful in the. said 
proceedings. 


instibuted t the present. suit. In the suit as 


originally | framed there were besides the - 
- prayers for declaration of title and recovery. . 


a 


ASHRAFANNESSA RHATON v, REM, CHANDRA CHAUDHURY, 


| of this appeal. 


The plaintiff thereupon has’: 
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of possession a prayer for setting aside the 
order of the Revenue Officer made in the 
proceeding under s. 106 of the Bengal 
Tenancy Act and also a prayer for an order, 
for recording the plaintiff's name as owner 


. in respect of the said 8-gandas and odd. 


share. These two latter prayers, however, ` 
were withdrawn and the suit was decreed 
by the Court of first instance io giving the 


, Plaintiff declaration of his title to the said 
`. share and a decree for. khas possession in 


respect of the same. That decision has been 


“affirmed on appeal by the learned Sub- 


ordinate Judge, The defendants then have 
preferred this appeal. 

Two grounds have been urged in support 
The first ground is to the 
effect that the decisionin the suit under 
section 106 of the Bengal Tenancy Act 
operates as res judicata in respect of the 
plaintiff's claim in the present suit, This 
contention, however, is against a series of 
decisions . of this Court amongst which 
reference may be made to the cases 
of Padmalav v. Lukmi Rani (1), ‘Kali 
Sundari Debya v. Girija Sankar Sanyal 
(2), Ram Chandra v. Nanda Nandan- 
ananda. Deb (3) and Pran Krishna Saha v. 
Trailakya Nath Choudhuri (4). It has been , 
urged on behalf of the appellants that 
although there are these decisions of this 
Court upon the point in question the ear- 
liest decision upon which the later ones 
proceed, namely, the case of Padmalav v. 
Lukmi Rani (1) related to the provisions of 
Ch: X of the Bengal Tenancy Act prior to 
the amendment in 1907. The argument in 
substance is that now that the Revenue 
Officers. have much wider powers under the 
provisions of that Chapter and inasmuch as 

102 of 
Revenue 


the Bengal Tenancy Act the 


“Officer has to Record under clause (dd) 
“of. that. ‘section the name.of each pro- 
“prietor in the local area or estate it 


necessarily follows that the Revenue Officer 


‘has, got fo consider. and determine . the 
‘question. of. title as between rival proprie- 
‘tors, 


Lam of opinion that notwithstanding 
the. introduction of clause (dd) in s. 102 
of:the Bengal; Tenancy Act, the rulings to 
which « reference has been made must he 


regarded as laying down the law correctly. 


Section 104,. el. (4) of the Act lays down that 
1) 12,0. W. N. 8, 
>) 11 Ind: Oas. 184; 15 C: W. N. 974. 
(3) 20 Ind. Cais. 298; 19 O. L. J. 197; 18 0. W. N 


38. 
(4)-27 Ind. Cas. 883; 19-0, W. N. 9H, 


s, 
È J 
y 
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‘the survey shall be made and the Record of - 
Rights prepared in accordance with rules 
made in this behalf by the Local Govern- 
ment, and it stands to reason that an 


“entry made in accordance with the rulés by 


the Revenue Officer cannot be altered or 
corrected in a suit under s. 106 of the 
Bengal Tenancy. Act. Rule 49, cl. (4) 
says that the application under s. 101, sub- 
s. 2(a) made by a proprietor shall not be 
admitted unless the name of the applicant 
and the extent of his interest are registered 
under the Land Registration Act of 1876. 
Rule 58 says that the petition recording 
the ownership of land or the ownership of 
any interest in land shall be decided by 
the, Revenue Officer on the basis of actual 
possession. What the Revenue Officer has to 
go upon primarily is the question of posses- 
sion; and in making an .entry in the 
record of the name of each proprietor in the 
local area or the estate under clause (dd) 
of s, 102 the Revenue Officer has to do the 
same. A party whois not in possession 
cannot seek to recover possession in a suit 
under s. 106 of the Act. The alteration in the 
law, therefore, has not, in my opinion, affect- 
ed in any way the authority of the decision 
in the case of Padmalav v. Lukmi Rani (1) 
to which I have referred and the reasons 
upon which the said decision is founded 
still hold good. The first contention 
urged on behalf of the appellante, there- 
fore, fails. 

The next contention urged on behalf of 
the appellants in substance amounts to 
this. The plaintiff in his plaint stated that 
he had been dispossessed by reason of the 
entries that have been made in accordance 
with the order passed in the suit unders. 
106:of the Bengal Tenancy Act. The 
defendants in their written statements al- 
leged that they were in possession for a 
period long over 12 years and that the 
plaintifi’s rights had been ‘barred. There 
was a decree for partition amongst the co- 
sharers on the 24th March, 1909. The suit 
was instituted against the defendant No. 1 
on the 17th January, 1921, but the defendant 
No. 2 was not madea party to the suit till 
the Ist December, 1921. The learned 
Subordinate Judge in disposing of the 
question as to whether the suit was barred 
by limitation or not held that it was not 
barred, inasmuch as the partition decree 
was dated the 24th March, 1909, and the suit 
was filed on the 13th January, 1921. The 
learned Subordinate Judge appears to have 
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overlooked the fact that the defendant No. 2 
was not made a party till the lst December, 
1921. The institution of the suit on the 
13th January, 1921, cannot possibly be taken 
to have affected the defendant No, 2 against 
whom thesuit must not be treated as having 
been instituted till the dateon which he 
was made a party. The question of limita- 
tionso far as the defendant No. 2 is concern- 
ed, therefore, does not seem to have been 
Properly considered by the Subordinate 
Judge. , 

In this view of the matter I set aside the 
decree passed by the learned Subordinate 
Judge and send the case back to his Court , 
in order that he may determine the question 
of limitation taking into consideration the 
fact that defendant No. 2 was made a party 
to the suit on the Ist December, 1921, and 
having regard to all the other facts and 
circumstances of the case. 

This is the only question which now 
remains for his determination. i 

The costs will abide the result. 

Greaves,'J.—I agree. ` pi 

RL. Case remanded, 


ALLAHABAD HIGH COURT. 
SeEconD Civit Appgat No. 963 or 1924. “< 
November 24, 1926. 
Present:—Mr. Justice Iqbal Ahmad. 
SAMI NATH SINGH AND ANOTHER 
—Ds8renDANTS—APPELLANTS 

` versus ; 

THAKUR PRASAD RAI AND oTHERs— | 
PLAINTIFFS AND DEFENDANTS— RESPONDENTS, 

Transfer of Property Act (IV of 1888), s. 52—Lis 
pendens—Mortgage suit—Termination of lis—Trans- 
fer after preliminary decree, effect of—Posses- 
sion of transferee whether adverse to mortgagee—Limi- 
tation Act (IX of 1908), Sch. I, Art. 144—Adverse pos- , 
Session. : A 

In mortgage suits lis pendens continues until a final 
decree is made and the mortgagee or the auction: 
purchaser. as the case may be, is placed in posses- 
sion. [p. 295, col. 2.] 

Parsotam Narain v. Chheda Lal (1), followed. 

Hargu Lal Singh v. Gobind Rai (2). distinguished. : 

A person claiming onder a transfer during the 
pendency of a mortgage suit cannot prescribe a. 
title against the mortgagee by adverse possession’ 
until the latter becomes entitled to actual possession 
by virtue of his purchase-in execufion of his mortgage 
decree. [p. 296, cols. 1 & 2.] 


Second appeal against a decree of the 
District Judge, Gorakhpur, dated the 7th of 
March, 1924.. gay 7.3 i 


v 


[100 I. ©, 1927] - 


. Mr.: Shiva Prasad Sinha, for the Appel- 
lants. 

Mr. P. L. Banerji, for the Respondents. 
: JUDGMENT.—This in a defendants’ 
appeal and arises out ofa suit for posses- 
sion of a 10-gandas zemindari share in 
village Chhatunan. 


There is no controversy about the: facts. 
Parkash Rai, the father of defendant No. 1, 
mortgaged a 12-gandas share to the plaint- 
iff who on the basis of that mortgage 
obtained a preliminary decree for sale on 
the 9th of December, 1910, To that decree 
only defendant No. 1 was a party. After 
the passing of the preliminary decree, viz., 
on the 20th of July, 1911, defendant No. 1 


sold a 10-gandas share, out of the 12- 


gandas share mortgaged to Sukh Deo Pal, 
defendant No. 2.” Thereafter on the 10th 
of February, 1912, the plaintiff-respondent 
obtained a final decree on the basis of 
the preliminary decree of the year 1910, 
as against defendant No. 1 and he did not 
implead in those proceedings Sukh Deo 
Pal. On the 23th of April, 1913, after the 
final decree had been obtained by the 
plaintiff, Sukh Deo Pal, transferred the 10- 
gandas share purchased by him to defend- 
ants Nos. 3 to 5. The final decree for sale 
obtained by the plaintiff was put into 
execution and the entire mortgaged pro- 
perty was put to sale and purchased by 
the plaintiff on the 29th of August, 1919, 
and formal delivery of possession was made 
over to the plaintiff on the lst of November, 
1919. Having got formal delivery of pos- 
session, the plaintiff applied to the Revenue 
Oourt for mutation of names as against 
the shares purchased by him, but his ap- 
plication, qua the 10-gandas share in the 
hands of defendants Nos. 3 to 5, was re- 
jected on the objection of the said de- 
fendants; hence the plaintiff filed the suit 
giving rise to this appeal for possession 
of that share. 


~The defence to the suit was that Sukh 
Deo -Pal, the vendee under the sale-deed 
of the 20th of July, 1911, was a necessary 
party to the mortgage-suit, and the plaint- 
iff not having impleaded him, the final 
decree and the purchase made by the 
plaintiff did net entitle the plaintiff to a 
decree for possession as against defend- 
ants Nos. 3 to.5 who were the successors- 
in-title of Sukh Deo Pal, defendant No. 2. 
It was further urged in the lower Appellate 
Court that the suit was time-barred, 
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‘The pleas taken in defence were overs 
ruled by the trial Court and the plaintiff's 
suit was decreed and the decree of the 
trial Court has been affirmed on appeal 
by the lower Appellate Court. : 

In appeal before me the decree of the 
lower Appellate Court is assailed on two 
grounds. It is urged that notwithstanding 
the passing of the preliminary decree on 
the 9th of December, 1910, the mortgage 
suit continued down to the date of the 
passing of the final decree, and that it was 
incumbent on the plaintiff to implead Sukh 
Deo Pal in that suit, and his omission to 
do so renders the final decree not binding 
on Sukh Deo Pal. It is then urged that 
if Sukh Deo Pal is not bound by the final 
decree neither he nor defendants Nos. 3 
to 5 can be bound by the purchase made 
by the plaintiff in execution of that decree, 
I am unable to agree with this conten- 
tion. In mortgage suits lis pendens con- 
tinues till a final decree is made and the 
mortgagee or the auction-purchaser, as the 
case may be, is placed in possession. 

This was the view taken by this Court 
in the case of Parsotam Narain v. Chheda 
Lai (1). The purchase made by Sukh Deo 
Pal could not, in’ view of the provisions of 
s. 52-of the Transfer of Property Act, ad- 
versely affect the rights of the plaintiff under 
the decree in the mortgage-suit. By that 
decree the plaintiff hada right to put to 
sale the equity of redemption. This right 
of the plaintiff, notwithstanding the transfer 
pendente lite by defendant No. 1 remained 
intact. By executing the final decree for 
sale and purchasing the property, the plaint- 
iff acquired a complete title to the equity 
of redemption and Sukh Deo Pal cannot be 
allowed to ignore the rights acquired by 
the plaintiff by the purchase in execution 
of the final decree. The learned Counsel 
for the appellants has placed reliance on 
the case of Hargu Lal Singh v. Gobind Rai 
(2). That case, in my opinion, has no ap- 
plication to the present case. In that case, 
the persons whom the plaintiff in the 
mortgage suit failed to implead, were the 
persons to whom a portion of the mortgaged 
property had been transferred by the mort- 
gagor before the date of the institution of 
the suit for sale. Obviously, those trans- 
ferees having acquired an interest in the 
equity of redemption prior to the institu- 

(1) 29 A. 76; 3 A. L. J. 675; A. W. N. (1906) 283 

(2) 19 A. 541; A. W. N, (1897) 154; 9 Ind. Dee. IN. 8.) 
390. be a 
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tion of the ‘suit, were-entitled to have ‘an 


opportunity’ of redeeming the mortgage, - 


and this opportunity not having been given’ 
to them by the plaintiff of that suit, it was 
eld by this Court that they were unaffect- 


‘ed by the’ decree to which they were no 
party... In ‘this- case the same cannot be 
said about the right of Sukh Deo Pal, inas-- 
much ag, as observed above, his rights were - 


affected by the principle enunciated in 
8. 52 of the Transfer of Property Act. 
ib: is argued by the learned Counsel for the 
appellants that adverse possession 


against the plaintiff-respondent commenced 


to.run from the 20th of July, 1911,on which ` 


date defendant No.1 transferred’ the share 


in ‘dispute to Sukh Deo Pal, and the present - 


suit, not having been filed within 12 years: 
from that date, 


The: plaintiff became entitled: to-posses-. 


sion of the property after:the purchase: 
made by him, that is, in 1919, and’ ab- 
against the mortgagor, he will have 12 yéars ' 


for a suit for possession from the date. of 
the formal delivery -of possession’ to him, 


that is, from the Ist of November, 1919, `- 
The present suit was filed, muċh within 12° 
years of the last menfioned date; viz., on - 


the 21st of July, 1923." The right given to. 
the plaintiff-respondent by the final decrée’ 


for sale was the right to sell the equity of 


redemption, and -if so permitted by the 


execution Oourt,-to purchase it himself: : 
This right could not,in view of the-pro- ' 


visions. of s. 52? of the Transfer of Property’ 


Act, be adversely affected ‘by a transfer : 


during. the pendency.of the mortgage suit. 


But it. is urged that formal delivery of-- 


possession: is not sufficient to interrupt the 


adverse ‘possession -as against the-persons- 
who. are not partiés’ to.the proceedings-in-- 
which such possession is made over; and ‘ 
in support of this proposition reliance is 
placed on the case of- Radha Krishna : 
In the*ing Subordinate Judge, Sylhet, dated: the’ 
‘8th:January, 1924;- reversing that. of the 


Chanderjt v. Ram Bahadur (3). 
present case 


1919, and as such it is difficult to under- 
stand, how the defendants could prescribe 
a title to the property by adverse posses- 
sion as against the plaintiff who was not 


till the . date last mentioned entitled to 


(3) 43 Ind. Cas. 268; 16 A. L. J. 33; 23 M. L. T. 26: 
APL W.: BEN L.J. 9T: TL. W. 149; 99 0. W. N. 
330: 27 O. L. J. 191; (1918) M. W. N, 163; 20 Bom. L. R, 
502 (P. ©.).. we 
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Then : 
scale: 
as | N 


ma e is time-barred: In -my - 
opinion, there is no force in this argument. ' 


obviously the plaintiff-re=: 
spondent could not be entitled to possession-’: 


of the ‘property up to the 29th of August, - 1923. 


“ (100160. 1987] 


actual. possession of the . property. The 
possession of the defendants was in pur-. 
suance of a transfer pendente lite and that 
possession must yield to the ‘rights ofthe 
plaintiff as ultimately worked out. under. 
the final decree for sale, ae < 
For the reasons given above, in. my 
opinion, the judgments of the Courts below 
are right and ought to be affirmed. Ac-. ‘ 
cordingly I dismiss the appeal with costs 
including in this Court fees on the higher’ 


“ALN. A. ‘Appeal dismissed, `- 


— 


an 


CALCUTTA HIGH COURT. “< 
APPEAL FROM APPELLATE DECREE No. 801 `~ 
Ti or 1924. 0 o 
July 14, 1926. © °° s 
Present:—Mr. Justice Subrawardy `- 
AN and Mr, Justice Graham, ; : 
“NASIB ALI—DEFENDANT—APPELLANT 
Oe versus ` > 0 5 
Munshi WAJED ALI—PLAINTIFR— : ~ 
NG RESPONDENT. Ba Ney an ak 
Muhammadan Law—Gift, essentials of=-Deed of gift,” 
whether compulsorily registrable—Transfer of Property: 
Act, (IV of 1882), s. 123—Registration Act (XVI of. 
1908), ss. 17, 49. ike Ys T 
Section, 123, Transfer of Property Act, is not appli-: 
cable to gifts by Muhammadans. [p. 297, col. 1.] a 
Essentials of a gift under Muhammadan Law.are a; 
declaration of hiba, an acceptance, express or implied, - 
of the gift by the donee and delivery of possession of ` 
the property, the subject-matter of the gift according 
to its nature. A simple gift can only be made by - 
going through the above formalities .and-no written . 


‘instrument is required. In fact no writing is ne- 
cessary 
“ writing’ without delivery of possession, it is invalid” 
tin law. [p. 297, cols. 1 & 2.] enna rte et ah 


to.validate a gift and if a gift is made by, 


A deed of gift executed by a Muhammadan, is not t 


san instrument effecting, creating or making the gift. ; 
but .a mere piece of evidence and does not, therefore, < 


require registration, [p. 297, col. 2; p. 298, col. 1.) 


Appéal ‘against the decree of the © fficiat- *- 


Munsif, Hailakandi, dated the 3rd April, _ 


Babu Hemendra: Kumar Das, for the: 
Appellant. . : oe 
Babu Satyendra Kishore Ghose, for- the.: 
_ Respondent. f , iy 


JUDGMENT.. Erde a Ko 
Suhrawardy, d.—The plaintif- rers 
spondent brought the present suit for khas.: 
possession basing his title upon a gift by»; 
the admitted owner of.the property Ktim- 
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Meah in*favour..of thé .plaintifi's vendors. 
The: defendant. denied the gift and claim-., 
ed title under purchase from some of the 
heirs of Etimi*Tbe trial Court on the 
evidence: ‘found that the. gift was not prov- 
ed-and ‘dismissed’. thé -plaintiff's suit. . OA 
appeal the learned - Subordinate Judge 
found upon the evidence on the record 
_ that the oral gift :coupled. with delivery 
of possession as alleged by the plaintiff 
was satisfactorily: proved and made. .a 
ddcree inhis favour, This gift was made -- 
by, tim’ Miah on the eve of his departure. 
for:Mecca where he subsequently died. . 
The donees were. the -dauguter's: sons of - 
Etim. They were fatherless, and were: 
brought..up from their.childhood by him. 
Etim: had asom. to inherit his properties, 
arid: before he left for Mecca he made a 
gift’ öf some. of his. properties in favour 
of his grandsons, : About that time Etim 
also executed a deed of gift in favour of 
his: grandsons; viz., on the day before his . 
departure; but for some reason or other ` 
it was not registered. The. learned Sub- 
ordinate Judge is of opinion, that the gift 
was complete as soon as there was de- 
livery of. possession by Etim and that the 
unregistered deed of gift should be left 
out-of. consideration as it could. not be. re- 
ceived;in, evidence under s. 49 of the Regis- 
tration Act. I think thatthe view taken., 
by thevlower Appellate. Court is substan- 
tially. correct ang. im perfect, accord ‘with’ 
the Muhammadan Law. =. . n 

it‘is argued ‘before us on behalf of: the 
appellant thatthe deed of, gift not being ` 
registéred, under tlie Registration Act is- 
not: ‘admissible: in evidence and no~other. € 
evidence of the”; fact of the- gift oe 

et... : 


THis‘argizment is-based-upon the fallacious © 


adtnitted under “3.92 of the Evidence’ 


a 


assumption that‘the-gift was created: by: 
thevdeed:” Under: 123° of the Transfer of.:: 
Property “Ai 
ested: Fepisteréd instrument But that: | 
section ‘is not applicable to Muhammadans. : 
follow! in the present: ‘case-is the Mubam-.- 
la The éssentials of'a-gift under: 
the” Mohamma 
a by? bh ptance, ekpress::: 
or Uplied,- ofthe gift -by the donee, and: t 
delivery of pdsséssion of the property, the. 
su 
ature. “A simple; gift “can only bə made. £ 
“by going: through -the above: formalities 5 


eriy “Atta gift must bë: made’ by- an- 

attested: 
That being so; the- law that we- have :to 
madan Daw: “The i 

7] | dan Lawi are -a declaration ol; 
hibu:‘by* the “donor, an acce 

biot mattor Of the ‘gift; according to: its”? 
n 
and no written, instrument is required, “Tat 
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dence of the observance of th 
“might not be forthcoming 60 it is some-. 


Such writing is not a 
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s necessary to validate 
ft is made by a written 
delivery of possession, 
it is invalid inlaw. See the case of Sadik 
Husain Khan v. Hashim Ali Khan (1). The, 
position ‚unger the Mubammadan Law is 
this—that, a giftin order to be valid must 
be made in accordance with the forms 
stated above;.and even if it is evidenced 
by writing, unless all the essential forms 
are observed, it is not valid according ta 
law. That.being so, a deed of gift exe- 
cuted by a Muhammadan is not the instru- 
ment effecting, creating or making the gift 
but.a mere piece of evidence. It may sa. 
happen after a lapse of time that, the evi- 
e above forms- ` 


fact, no- writing i 
a gift; and it a gi 
statement -without 


times thought prudent to reduce the fact 
that. a gift has been made into writing. 
document of title 


but is. a piece of evidence. The law with 


„regard to the gift. being complete by de- 


elaration: and delivery of possession is £0 
clear that in a case before their Lordships 


-of the Judicial Committee (Kamar-un-nissa 
. Bibi v. Hussaini Bibi (2)] where a gift was 
“said to have been made in lieu of dower 


their Lordships held that the requisite 
forms having been observed’ it was not 
necessary to enquire whether there was 
any consideration for the gift or whether 
there was any dower due. - The case of 
Karam Ilahi v. Sharf-ud-din (3) is similar 
in principle to the present case. There . 
also a deed ‘relating to the gift was exe- - 
cuted. The learned Judges held that if 
the -gift was valid under the Muhammadan 
Law it. was none-the less valid’ because 
there was a-deed of gift which owing to 
some-defect waa invalid under s. 123, Trans- - 
fer of Property Act, and could not be uséd.’ 
inevidenge. | fi : 
The next question that calls for con- 
sideration is whether a document like the. 
present one executed by a Muhammadan 
donor; after he had made a gift to’ show 
that he had-made it in favour of the donee 
is compulsorily, registrable under the Re- 
gistration Act. Under s. 17 of the Registra- 
tion Act an instrument of gift must be 
(1) 36 Ind. Oas. 104; 43 L A. 212; 38 A. 627; 25 O. 
L.J. 363; 31 M. L. J. 607; 14 A. D. J. 1248; 190. C. 
192; 18 Bom. L. R. 1037; 21 O. W. N. 130; (1916) 2 
M. W. N. 571; 21 M. L. T. 40; 1 P. L. W. 157; 4 O. L. 
J. 22; 6 L. W. 378; 10 Bur, L. T. 140 (P. 0.). 
966; 3 Suth. P. C. J. 804; 4 Ind. Jur, 538; 


O 3A. 
4 Sar, P. O. J. 185; 2 Ind. Dec. (N. s.) 46 (P. C). 


(3) 35 Ind. Oas. 14; 38 A. 212; 14 A. L. J, 119 
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registered. By the expression “instru- 
ment of gift of immoveable property’ I 
‘understand an instrument or deed which 
creates, makes or completes the gift there- 
by transferring the ownership of the pro- 
perty from the executant to the person in 
whose favour it is executed. In order 
to affect the immoveable property, the 
document must be a document of trans- 
fer; and if it is a document of transfer 
it must be registered under the provisions 
of the Registration} Act. The present 
document does not affect immoveable pro- 
perty. It does not transfer the immove- 
able property from the donor to the donee. 
It only affords evidence of the fact that 
the donor has observed the formalities 
under the Muhammadan Law in making 
the gift to the donee. I am prepared to 
go so far as to hold that a document 
like the present one is not compulsorily 
registrable under the Registration Act, or 
the Registration Act does not apply toa 
so-called deed of gift executed by a Muham- 
madan. But for purposes of the present 
case, it is not necessary to go so far be- 
cause I hold that this document is only 
a piece of evidence, and conceding that 
it should have been registered, the effect 
of its non-registration is to make it in- 


-admissible in evidence under s. 49 of the 


istration Act. Apart from this piece 
ii pan the lower Court has found 
upon oral evidence on the record that a 
valid gift was made by Etim in favour 
of his grandsons Monohor and Habijali— 
the plaintiff's vendors. This being the 
principal issue in the case and it being 
decided against the appellant, the appeal 
must fail. It is argued that some other 
issues were raised at the trial in the first 
Court but they have not been decided by 
the lower Appellate Court. Though these 
issues were decided against the appellant 
by the trial Court there was no cross- 
appeal and the judgment does not show 
that they were raised in the lower Appellate 
One appeal is dismissed with costs. 


d.—! agree. 
i 3 TO e Appeal dismissed. 


ATTA BLLAH KHAN 9. BALA MAL, 
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LAHORE HIGH COURT. 
MISCELLANEOUS First Civin APPEAL No. 1294 
oF 1926. 

December 11, 1926. 

Present :—Mr, Justice Zafar Ali. . 

Raja ATTA ULLAH KHAN— JUDGMENT . 

DEBTOR—ÅPPELLANT 
versus 
BALA MAL —DerorER-HOLDER— 

: RESPONDENT. 

Civil Procedure Code (Act V of 1908), 3. 51 (d), O, 
XXI, r. 68,0. XL, r. 1,0. XLIII, r. 1 (s)\—Execution 
proceedings—Attachment—Objection—Suit by objector 
successful—Executing Court, duty of, to remove attache 
ment—Receiver--Order appointing Receiver in exe- 
cution proceedings—Appeal by objector, maintainabtl- 
ity of. 

Order XL, r. 1 of the Civil Procedure Code is a 
general provision relating to appointment of Receivers 
and even if an order appointing a Receiver ig 
made in execution proceedings it cannot be said that 
it does not fall within its purview. A person affected 
by such an order has a right of appeal under O. XLIII, 
T. 1 (s) of the Civil Procedure Code. [p. 299, col. 1.) 

Where an objector to an attachment in execution 
proceedings succeeds in obtaining a decree declaring 
that the property attached is not liable to attachment, 
the executing Court cannot, on ‘the application of 
the decree-holder, in view of the possibility of an 
appeal proving successful, order the objector to fur- 
nish security for keeping accounts of the income and for 
the restitution thereof or appoint a Receiver where he 
fails to furnish such security. [p. 298, col. 2; p. 299, 
col. 1.) 

Miscellaneous first appeal from the order 
of the Senior Subordinate Judge, Amritsar, 
dated the 19th March, 1926. 

_ Mr. Niaz Muhammad, for the Appellant, 
` Mr. D. C. Ralli, for the Respondent, 


JUDGMENT.—It is obvious that 
where an objection to the attachment of a 
property is disallowed but the objector 
succeeds in obtaining a decree declaring 
that the property is not liable to attach- 
ment, the executing Court has no power to: 
proceed against that property in opposition 
to that decree. In the present case the 
objector sued successfully for a declaration 
that the property was wakf and was not 
liable to attachment and the decree passed 
in his favour by the trial Court was con- 
firmed on appeal by a Division Bench of 
this Court. The judgment creditor then 
applied .to the executing Court for the 
appointment of a Receiver to collect the 
income from that property representing 


. that, be having appealed to the Privy 


Council against the decree of the High 
Court, his interests should be safeguarded 
keeping in view the possibility of his 
appeal proving successful. Thereupon, 
the executing Court ordered the objector to 
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furnish security for keeping proper account 
of the income and for restitution thereof, 
Aa he failed to furnish it the Court appoint- 
ed a Receiver of the property. 
- ‘The objector appears in this Court with 
an appeal against either order and it is 
urged on hiş behalf that the Court, below 
had no jurisdiction to pass these orders. 
Mr. Ralli who appears for the judgment- 
creditor, raises a preliminary objection 
that the objector not being a party to the 
suit in which the decree under execution 
“ was passed, he is not competent to appeal 
against the orders and that his remedy is 
to institute a suit. He further contends 
that the order appointing a Receiver 
was made under s. 51, cl. (d) of the 
Civil’ Procedure Code, and not under 
O.;.XL, r. 1 of that Code. These con- 
tentions appear to be untenable. Order 
cL, -r. 1, is a general provision .re- 
lating to appointment of -Receivers and 
even if an order appointing a Receiver is 
made in. execution proceedings it cannot be 
said that it does not fall within the purview 
of O. XL, r. 1, and that the person affected 
by it has no right of appeal under O. ALIHI, 
r.1(s). This view is supported by deci- 
sions in Agabeg v. Sundari (1) and Ram- 
swarup v. Raghunandan (2). I, therefore 
overrule the preliminary objection. 

On the merits Mr. Ralli concedes that 
the executing Court had no power to pro- 
ceed against the property which had been 
declared to be not liable to attachment. I, 
therefore, accept the appeal and set aside 
both the orders, The respondents will pay 
the appellants’ costs in this Court as well 
“asin the Court below. 

"ORL Appeal accepted. 


(1) 48 Ind. Cas. 133; 3 P. L. J. 573. 
. (2) 78 Ind. Cas. 1031; A. I. R. 1924 Nag. 165. 


i 


_. CALCUTTA HIGH COURT. 
` APPEAL FROM ORIGINAL Oreg No. 65 
f oF 1926. 
ae November 9, 1926. | i 
‘ Present:—Sir George Claus Rankin, KT., 
| “Obief Justice and Justice Sir Charu 
Chunder Ghose, Kr. " 
Firm BHICAN CHAND CHARORIA— 
APPELLANT 
versus : 
Frum `G. anp M. FOGT— RESPONDENTS. 


Arbitration—Bengal Chamber of Commerce Rules, 
rr. 18, 14—Reference to Chamber—Arbitrator’s duty to 
afford opportunity to adduce evidence of market rate, 


BHICAN OHAND OHARORIA v. G. AND M. FOGQT. 
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Although there may be oceasionsin which itis in- 
cumbent on the Bengal Chamber of Commerce to 
give parties suitable opportunities of adducing evi- 
dence, yet each case has to be judged on the merits 
of its particular facts. Prima facie, it is not neces- 
sary for the arbitrators to hear oral evidence about 
market rates which are as a rule well within theip 
own knowledge and within the special experience for 
which arbitrators are selected. [p. 300, col. 2.] 


Appeal against the order of Mr. Justice 
Buckland, dated the 23rd March, 1926. 

Messrs. N.. N. Sircar and R. N. Sircar 
Jor fho Appellants. , 
: Messrs. Langford James and Am i 
for the Respondents, STAN 


JUDGMENT. 

C.C.Ghose, J.—This is an appeal 
from a judgment of Mr. Justice Buckland 
whereby he refused to set aside an award 
of the Bengal Chamber of Commerce. 

The facts, shortly stated, are as follows: 
On the 30th of April, 1925, a contract wag 
entered into between the appellant firm and 
the respondent firm whereby the appellant 
firm agreed to sell and the respondent firm 
agreed to buy 15,003} maunds bales of 
Kishengunj jute, delivery to be given by 
August or September 1925. No delivery 
having been effected by the end of Sep- 
tember 1925, the appellant firm asked on 
the 3rd October, 1925, for an extension of 
time for delivery up to the 3lst October 
1925. The respondent firm refused to 
agree to the extension asked for, but they 
stated that they were prepared to allow an 
extension of time up to the 10th of Octo- 
ber, 1925. The appellant firm did not see 
their way to accept the extension of 
time up to the 10th of October, 1925, but it 
appears that on the 5th of October, 1925, the 
respondent- firm, expressed their willingness 
to grant an extension of time for delivery 
up to the 31st of October, 1925. The 
appellant firm, however, stated on the 9th 
of October, 1925, that in the events which 


‘had happened they were not then keen on 


getting an extension of time. 

On the 15th of October, the respondents 
made out their bill and forwarded the same 
to theappellant firm. That bill was for a 
sum of Rs. 35,437-8 and it was made on the 
footing of the difference in the price of the 
goods contracted for between the contract 
rate and the market-rate on the 15th of 
Octoher, 1925. Theappellant firm did not 
pay the amount of the bill with the result 
that the respondent firm applied to the 
Bengal Chamber of Commerce for arbitra- 
tion in terms of the arbitration clause 
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contained in.the -contract. The matter Tribunal. for. A Kekah of the Bengal. 
then-came beforé the Bengal Chamber of Chamber of Commerce to give the, ‘appel-,. 
Commerce and on the 2nd of February, ‘lauts .an opportunity of. adducing , oral: 
1925, the Tribunal af Arbitration of the evidence. 

Bengal Chamber of ‘Commerce made their No doubt; from: time 16 time, there. ‘haves 
award whereby they awarded the whole of been Cages where it has been held that, there ., 
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_ the‘amouit claimed by the respondent firm, .. must-arise, occasions when having regard 


i. e.,.Rs. 35,437-8 to the responden with to the facts involved it is incumbent on. the . 
interest. ‘thereon and costs. , zn. Bengal -Chamber of Commerce to give - 

The appellants thereafter applied to Mr. parties suitable opportunities of adducing 
Justice Buckland for an order for-setting evidence. (See, for instance, the. case of | 
aside the award and the contention that David Sasoon v. -Rarnidass, - ‘dated the, 
was urged before the learned Judge was 9th August, 1921). But, as indicated. above,., 
that, having regard to the nature of the each cage must depend. on its own facts, and | 
case, the appéllants should: have been jin: ‘this case the appellants had, in. my... 
allowed, an: opportunity of- ‘adducing opinion, abundant ‘opportunities of. stating | 
evidence-before the’said Tribunal of Arbi- in..their case to the Bengal Chamber of, 
tration of the Bengal C Chember of Com- Commerce what the market rate was on: 
merce. 4 ae - the 15th of:-October or on any other date, | 
Ig order is ngara I tho precise signi- and -also the. evidence in support of such., 
ficance.of this-contéhtion, it is necessary ‘to’: rate and -also of showing that the rate + 
see. what- the appellants put forward before:- claimed- bythe respondents was à rate which, | 


the. Bengal.Ohamber of Commereé in their : having: regard to thestate of the maiket, ` : 


statement of case, That statement was. in: on the-.date mentioned above, could not . 
reply to statementof case sent in by the... be -allowed. This opportunity. the appel, ; 
respondents.- : The respondents in their `: lapts-failed to seize and, in these ¢ircum-. 
statement made it perfectly clear that their - stances, bearing in mind the nature of, 
bill-had beén made out on the footing-of...the case and holding. as I do that this ` 
the. difference in price of the goods between -' was not one of those cases where it wovld , 
the. contract rate and the market.rate.on be incumbent on the Bengal Obamber of ~ 
15th.of October, 1925, and that in theirview Commerce +o hold a formal .trial, I think ` 
the 15th of October, 1925, was the due date : the learned Judge was entirely. right in 
for ascertainment of damages in the events»: holding that there had been no miscon;,, 
which-had happened. The appellant firm: duct whatsoever on the part of the aibit- 


in. their statement of case to the Bengal. -rators and that there were no circumstances . 
Chamber of Commerce by way of TEPE which would justify. the Court to, set aaae l 


stated as follows: - ; S ‘thg, award. . 
“We contend that the Buyers have not’ The appeal is: dismissed with. costs, 
suffered-any, damages end we ask. for an.; Rankin, C. J.—I agree. 


opportunity to place evidence on the basis- It ‘appears to me that the nature of the 


of the 30th September 1925, after the Buyers... 3 “atbitration before the: Bengal Chamber of 
have’ submitted a revised statement of their» Commerce is “such -that one is quite safe 
alleged claim.. The claim for Rs. 35,437-8. in saying that prima facie it is not neces- 
propounded on an-imaginary and fictitious: ; sary for the arbitrators to hear oral evidence 
basis is wholly. untenable and „absurd: on.“ about market rates which are as a rule 
the face of it and. the- arbitrators, “wess well within their own knowledge.and within 
humbly,sybmit, will find no difficulty in the special’ -experienee for which arbitra- 
rejecting the claim. For, assuming. for.a «tors are selected.. “That proposition is 


PAN 


moment that there was an: extension up. tor sufficient, in: my: judgment, to ‘decide this, 


3lst_ October, no-claim:can be. put forward. = : question: ia. ` 


on,4he basis-of the-l5th October: as. the. Lagrée, that this appeal must’ Be: MTA 
alleged. due date of delivery of which. was... ed with costs. * 
never-the due: date pocorn to ma case of. RLS Ne í Aga dismaissed.. ': 
both, parties:” GT RS 

Jn... these eiroumstances ane leaned- 
Judge had to- consider - whether, having :. 4 
regard to-the rules of the Bengal ‘Chamber, ie 
of Commerce, it,was incumbent, upon the. 


1 
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ee “RANGOON HIGH COURT. | ` Reliance is placed on the case of Radha 
Ai GANONG Cavin APPRAT No, 429 oF 1823. - Gobind Shaha v. Brijendro Coomar Rey 
ee, June 28, 1926. 7 -Chowdhry (1). It was there held that in 
YS -  Dresent:—Mr. Justice Duckworth. similar circumstances, where the decree is 
" KAUK SIKE—AÊPELLANT . ` ` , for khas, or actual, possession, the Court 
a eae versus. |. has power to remove any person, who re-, 
“= i ONG HOOK SEIN AND anordiie—? ;. fuses to vacate the land, and to deliver 
eS e RESPONDENTS. “f° uio actual possession to the decree-holder, but 


“E Civil Procedure Code” (Act ¥ of 1908), O-XXT, rr. * that it is hardly within the province ofthe 
BOR. 98'—Decrée for - possession, of lani—Exevuting-, Court, executing the deerée, to direċt that 
gk power to order demolition of:house- standing.on : the building should be pulle d down, that 
„dande n  ° . : ae go ee Ue eg : A 
“The, exécuting, Court has power to. remoye any being a matter for the decree-holder to 
erson who refuses to vacate the land’and to deliver. eonsider, after he has obtained possession 
*‘actual possession to the: decree-holdeér ‘but’ where a At the same time the learned Jud ge sin 


c. decree for possession of land; is silent.as to.the bonse . ‘ < 
: standing.ọn it, it cannot direct. that,the building should i that Serhan the debtor two months’ 
e pulled down, that beinga matter for, the degree- ‘time within which, if he pleased, he might 
holder to. consider, after: he'hab “Obtained possession. vacate the land, and carry away the mate- 
: P nen Shand v.- Brijendro,.Coomar Roy rials of his buildings. | 
‘Chowdhry (1), followed. wey : In the oe ; 

5 E, : present case, appellant has be 
aon ippo a he District- kadah -“gteadily obstructing the respondents anes 
e100 £1995 ivil Miscellaneous “Appeal” June 1925, and is still. apparently in pos 

o) of 1925. ; | f i , a 

AS : ; eo session of his house. There is no necessi 

ln. Surridg for the Appellant. |. therefor, to give him. any farther ime i 
pe » for the lvespon | : which he must himself vacate the premises, 


JUDGMENT. —The facts appear to be Ta the case adverted to above it does not 
as follows:— ‘appear that therehad. beensuch determined 


The respondents obtained a decree in, obstruction. ` 


Civil Regular Suit No. 131 of 1924, against ~ Since can trace no other case bearing 
the appellant for, possession of the same , on the subject I shall accept the principles 
Jand on-which*'the latter’ occupiéd'a “house, ; laid: down: in the ruling quoted, ‘and will 
“but'the decree: was silent*as to the’said | hold that in such cases, it is not within ‘the 
house. blade nat eee sr ee Court to order the 
Pk SG asia i ~ 0 uildi i 
| In -exeoutign! thie iSspondents applied < deerce is silent: to thie extent T consides 
for his ejection and for possession, of the. that.the lower Courts were wron gan 
land. A.,deliyery order was issued, ands.: :I-modify the order of the lower Court 
possession. Was given ; to the respondents, =! by directing that the appellant do pi 
but the appellant. though duly informed of-: the building on the land as soon A inie 
the order, refused to leave the house... order is communicated to him, and that 16 
Application was then made to..the execut-:' be granted two months from ‘thi d : 
ing Court for action against the.appellant.- within which, if he so pleases ie ate, 
| under s. 74 and O. XXI, rr. 97 and.98,‘Civil dismantle the building, and re may. 
Procedure Code. Eventually the execution | materials. I make howeve move its 
Court ordered the appellant to dismantle.. costs of this GD DAL r, no order as to 
the house within 30 days of the order, R. In í Ord PORN 
failing which he would be committed to the. . (1) 18.W. R- 526. rder modified. 
Civil Jail for. further obstruction. 


On appeal by the appellant ‘to, thes 36 | 
District Court,- the learned’ Additional: ` LAHORE HIGH COURT 


Sal 


3 men of the District Court confirmed that ` SEOOND CIVIL APPEAL No, 1994 
` order, 7 a or 1926. ° 

; In this Court, on second -appeal, itis `’ “December 22; 1926. - 

"o urged that it was not within the province: - Present: - Mr. Justice Zafar Ali 


< of the executing Oourt to order the ‘debtor > NABI BAKHSH—Pvaryrirr— ; 
“to dismantle buildings on the land te a ae epee IFE— À PEELLANT 
_.which:.the decree was silent, even when NUR-UD-DIN AND ANOTHER— DEFENDAN 

:, „ordering the debtor to give up possession RESPONDENTS PEENDANTE== 


‘ofthe ‘said land in terms of the decree, Civil Procedure Code (Act V nf 1908), v. 109 


302 
0. XVII, +.-1—Sufficient reason’ for not. producing 
evidence, whether question of law—Second appeal. í 

The question whether or not a party had sufficient 
cause for riot producing its evidence on a particular 
date isa question of fact and cannot be agitated in 
second appeal. i , 

Tadi wah Singh v. Manowar Hossein (9). and 
Moni Lal Bandopadhya v. Khiroda Dasi (6), distin- 
‘guished. 

Second appeal from the decree of the 
Additional Judge, Lahore, dated the 23rd 


_ April, 1926, affirming that of the Subordi-. 


nate Judge, Fourth class, Lahore, dated 


- the 22nd February, 1926. 


"332 P, L, R, 1916, 


Mr. Aziz Ahmad, for Pandit Sheo Narain, 
R. B., for the Appellant. ; 
` Mr.Shambu Lal Puri, for the Respondents. 

JUDGMENT.—The plaintiff appellant 
attended the Court below with his wit- 
messes on the 17th.of November, 1925, and 
again onthe 12th January, 1926, but the 
ease was adjourned each time. On the 
third date of hearing, i. e., on the 22nd 
February, 1926; the plaintiff failed to pro- 
duce any witnesses and, therefore, his suit 


was dismissed under sub-r. 3 added tor, 1- 


of O. XVII of the Civil Procedure Code 
by the Lahore High Court. His appeal 
against that order having been dismissed 
by the District Judge, he appears in this 
Court in second appeal. f 7 

Counsel for the respondents raises a prè- 
liminary objection that this second appeal 
is not competent because the question 
whether the plaintiff had sufficient cause 
for not producing evidence on the date 
in question isa question of fact, and as 
‘that question has been decided against the 
plaintiff by two Courts, it cannot be made 
a ground for second appeal. Mulla’s com- 
ment on O. XVII, r. listhat “What is 
sufficient cause is a question of fact in 
each case.” In Parsottam Das v. Kesho 


_ Saran (1) it was held that “the question of 


ting or refusing an adjournment on 
fio: around that a party is not ready with 
evidence which he desires to produce, is 
one essentially for the discretion of the 
Court concerned, a discretion to be exer- 
cised judicially upon a fair consideration 
of thé opportunities the party in question 
has had of getting his evidence ready in 
time and the reasons given by him for hav- 
ing failedto do so,” andthat “itis impossible 
for a Court of second appeal to interfere with 
the exercise of such discretion. In Asa 
Ram v. Budhu Mal (2) it was held that “no 


1) 24 Ind. Cas. 206. 


(2) 35 Ind. Cas. 67; 43 P, W, R. 1916; 88 P. R. 1916; 
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second appeal-lies as to the exercise of 
discretion by a lower Court under s. 5: of 
the Limitation Act” and Tulsa Kunwar 
v. Gajraj Singh (8) and Hamid Ali v. Gaya 
din (4) were cited and followed, 

Counsel for the appellant argues that in 
this particular case the question whether 
the plaintiff had sufficient cause for not 
producing evidence isa matter of infer- 
ence and can, therefore, be raised in 
second appeal, but the rulings relied upon 
by him, viz., Lachmeswar Singh v, Manowar 
Hossein (5) and Moni Lal Bandopadhya v. 
Khiroda Dasi (6) are distinguishable and are 
not in point. I am, therefore, of opinion 
that the preliminary objection must prevail 
and that no second appeal lies. 

This appeal is accordingly dismissed with 
costs. ` ` 


R. L. Appeal dismissed: . 

(3) 25 A.71; A. W. N. (1902) 203. 

4) 26 A. 327; A. W. N. (1904) 23. 

5) 19 O. 253; 19 I. A. 48; 6 Sar. P. O.J. 133: 10 
Ind. Dec. (xN. s.) 614 (P. C). 

(6) 20 O. 740; 10 Ind. Dec. (N. 8.) 499, 





CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decrez No, 929 
4 : or 1924. et 

; May: 6, 1926. 
Present:—Justice Sir William Ewart 
Greaves, Krt., and Mr. Justice Mukerji, 
Mahanta BHAGABAN DAS, 
Shebait or RAGHURAM DEB 
THAKUR—DEFENDANT—ÅPPELLANT 


versus 
BISWESWAR NATH SHAHA 


AND OTHERS — PLAINTIFFS— RESPONDENTS. â 

Bengal Tenancy Act (VIII of 1885), s. 5—-Construc- 
tion of document—Document purporting to create ten- 
ancy containing clauses more appropriate to raiyati 
interest—Interest created, nature of—Transfer of Prò- 
perty Act (IV of 1882), ss. 6, 41—Non-permanent 
tenure created before Bengal Tenancy Act but after 
Transfer of Property Act came into force, transfer, 
ability of—Acquiescence and estoppel, doctrine of— 
Transfer of tenancy—Transferor's name allowed to 
continue in landlord's sherista—Acquiescence. 

Where a document purports to create a tenancy in 
respect of certain land, there isa presumption that the 
interest created is that of a  tenure-holder even 
though the document contains some clauses which 
are more consistent with the creation of a raiyati 
interest than with the creation of a tenure and that 
presumption continues until it isrebutted by evidence 
to the contrary, [p. 304, col. 1] - 

A tenancy created after the passing of the Trans- 
fer of Property Act and before the Bengal Tenancy 


-Act came into force is transferable even if’ it be 4 


tioo T. ©. 1927] 
nèn-permanent tenancy -by virtue of the provisions of 
a. 6 of the Transfer of Property Act. [p. 309, cols. 1 & 2.] 
| Hiramoti Dassya v: Annoda Prosad Ghosh (1), dis- 
sented from. ' 

The principle laid down in s. 41, Transfer of Pro- 

perty Act, relates to a case where one stands by and 
acquiesces in something that is being done by another 
and if in consequence of such acquiescence some 
injury is caused to some third party, it is {not open 
to the person so acquiescing to say that what was 
done by that other person was not authorised by 
him. [p. 305, col. 2.] 
- The mere fact thata transferee from a tenant re- 
frains from instituting a suit fora declaration to get 
his name recorded in the landlord's sherista cannot 
be taken .as an acquiescence on his part or allowing 
the transferor to represent him in the landlord’s 
sherista. [p. 306, col. 1.] 

Ali Mahamud v. Aftabuddin Bhuya (2), distingu- 
ished. 

- Chamatkarini Dasi y. Triguna Nath Sardar (3), fol- 
lowed. 


: Appeal against the decree of the District ` 


Judge, Birbhum, dated the 24th Septem- 
ber, 1923, modifying that of the Subordi- 
nate :Judge, Birbhum, dated the 29th 
June, 1921. 


Mr... Gunada Charan Sen and Babu 
Prasanta Bhusan Gupta, for the Appel- 
lants. 

: Babu Radhika Ranjan Guha, for the Re- 


spondents, . 

‘ JUDGMENT. 

. Mukerji, J.—The facts which led to 
this litigation are these: The defendant 
No. 1 isthe putnidar. On the 24th May, 
1884, one Kalu Majhi executed in favour 
ef the defendant No. 1 a kabuliyat by which 
a sarasari jama was sought to be created 
in respect of 275 bighas ofland. Out of 
these 275 bighas 160 bighas were cultivated 
land for which a rental of Rs. 74 was 
fixed. The remaining 115 bighas were 
waste land for which no rent was assessed 
and it was provided in the document that: 
the rent would be assessed therefor when 
the land would be brought under cultiva- 
tion. On the Ist December, 1888, Kalu 
sold this tenancy in respect of the 160 
bighas to one Bishu Majhi and one Kanai 
Dhangor. Bishu and Kanai were recog- 
nized by the defendant No. 1 as transferees 
in respect of the said 160 bighas and they 


thereafter sold to the plaintiff's father Giri-. 


dhari the said tenancy by a conveyance 
dated the 4th May, 1894. On the 16th 
February, 1895, Giridhari got a convey- 
ance from Kalu in respect of the remaining 
115 bighas. Giridhari, however, was not 
recognized by the defendant No. 1 who 
went on instituting suits for rent against 
the heirs of Bishu and Kanai, and Giri- 
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dhari appears to have satisfied the decrees 
so obtained by depositing the decretal 
amounts in Oourt. On the 20th Septem- 
ber, 1910, the defendant No.1 obtained a 
decree for arrears of rent against the heirs 
of a Bishu and Kanai for a certain period 
and in execution of that decree he pur- 
chased the tenancy interest on the 20th 
January, 1911, and took possession of the 
tenancy on the 28th January, 1911. The 
plaintiffs who are two out of the three 
sons of Giridhari applied for setting aside 
the sale also made an application resisting 
the delivery of possession to the decree- 
holder defendant No. 1. Those proceed- 
ings ended in favour of the defendant 
No. lon the 5th January, 1914. In the 
meantime that is to say, in July, 1911, the 
name of the defendant’ No. 1 was recorded 
in the settlement proceedings as holder 
of this tenancy interest. The plaintiffs, 
thereafter, instituted the present suit out of 
which this appeal arises for declaration of 
their title to and for recovery of possession 
of grds share of the suit land. The third 
son of Giridhari . was impleaded in the 
suit as defendant No. 10, The defendants 
Nos. 2 and 3 are the sons of Bishu, defend- 
ant No. 4 theson of Kanai and defend- 
ants Nos. 5 to 10 are the purchasers of 
the interest of the said defendant No. 10. 
The suit has been decreed by the Courts 
below though upon different grounds, The 
learned Munsif held that the tenancy creats 
ed by the document of the 24th May; 1884, 
was a permanent tenure which was trans- 
ferable and that, therefore, the deeree ob- 
tained by defendant No. 1 against the sons 
of Bishu and Kanai and the sale held in 
pursuance of that decree were not binding 
on the plaintiffs. On appeal the learned 
District Judge held that the tenure was 
not a permanent one but it was transferable 
and accordingly the plaintiffs were not 
bound by the decree and the sale to which 
I have referred. ‘The defendant No. 1 has 
thereupon preferred this appeal, 

Three grounds have been urged on be- 
half of the defendant No.1 in this appeal 
The first ground is to the effect that upon 
a proper construction of the kabuliyat of 
the 24th May, 1884, it should have been 
held that the interest created thereby wag 
not a tenure buta raiyati holding. The 
kabuliyatin question has been placed before 
us and the terms of the document have been 
brought to our notice and it has been urged 
that having regard to certain Provisions in 


= 


a 


„Z7 oft 
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>the ‘document to which I” shall presently 
|. refer, it was the intention of the parties 
“that. an occupancy raiyati holding and not 
‘a tenuré was -to be created’ thereby. The 
NG document recited that it was a sarasart 
.. kabuliyat, and Kalu, the executant of the 
; document, is described therein as being a 
„person whose occupation was cultivation. 
The document further provided that if any 
` -patit land ‘in addition to the land which 
© had already been brought under cultiva- 
“ tign was cultivated, rent would have to be 
> ‘paid therefor separately. It went on to: 
~“ state that, ifany market, hat, etc., were es- 
~“ tablished on the land, the landlord would 
* "þe entitled to make settlements about them 
=" separately, and if any portion of the land 


““ was acquired for public purposes the land- .. 


> Jord would get the price therefor. It fur- ` 
ther provided that the tenant would enjoy 
“the fruits of the trees on the land paying . 
= falkar and would be liable to pay 'further ` 
“ compensation if hedid damage to the trees, 
: etè. It further stated that, if the entire” 
‘rent for any particular years was not paid- 
“by the end of the year “and at the time 
he Chaitra kist, the landlord would be 
': éntitled to make afresh settlement of the 
` jama. “It stated also that the tenancy that 
'. Wag ‘created was to'be heritable. No period: 
“wag fixed forthe lease and the amount of 
“pent fixed was, as [have stated, Rs.74 for 160 . 
bighas “and, it' ‘was stipulated that, when 
"afresh land would be cultivated, assessment, 
~: of rent would’ be! made in’ respect: of the 
- amë: Someof the’ clauses contained, in -` 
“ahis document, no doubt, are. clauses which 
- “would be more consistent with the creation. - 
’ of a raiyati interest than with the creation : 
- ‘of a tenure; for instance, the clause relating 
‘>to the payment of falkar, the clause relat- ` 
“ing to thé compensation for lands to be 
> acquired for publie purposes and so on. 
` But itisnot unusual to ‘find such clauses: 
“ ‘even in ‘documents which are expressly’ 
z -executed for the purpose of creating the ` 
interest of a tenure-holder. The docunient - 
`- purported to create a tenancy in respect of-- 
+975 bighas of land. That itself raises a~ 
a presumption that the interest created was °° 
<* that of a tenure-holder ‘and that presump- `- 
tion ‘continues until it is rebutted: by evi-- 
2-dence to the contrary. The ‘learned Dis- 
© trict Judge has referred to- cértain other 
< vfacts -and circumstances in his judgment”. 
“ and wpor-which he has relied for coming to. 
ihe ‘conclusion that the interest created’ 
- sgag that of a tenure-holder and not of a’ 
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raiyat. These facts are, that Kalu himself 
held a few bighas out of 275 bighas of land 
and the rest was in the possession of other 
tenants. He hasreferred-toa number of 
documents from which he has inferred that 
Kalu had tenants under him with regard to 
a portion of this land. He has referred , to 
certain rent-decrees obtained -by Kalu 
against his under-tenants. He has referred 
also to the fact that Bishu and Kanai tised 
to liveata distance of 14 or 16 miles from 
the place where the lands are situate:and 
that, therefore, they could not have them- 
selves cultivated the land. The dgcument 


‘to the plaintiffs’ case the entry was made 
‘without ‘any notice to them andthe fact 
that the transfer was not -recognized -by 
the defendant cannot be taken to--be‘a fact 
in ‘his favour in the present suit. - “wr. 
The second contention urged ‘on behalf 
of: the appellant is ‘that if the tenture:was 
not a permanent one then the. onus is" dn, 
the plaintiffs to prove thatit was transfer- 
able. In support of this ‘contention: `re- 
ference has been made in the first placeto 
the provisions ofs. 11 of the Bengal'Texaricy 
Act, which states. that every permanént 
tenure shall subject’ to, the, provibions< of 
this Act becapable of being “transferted 
‘and bequéathed ‘in thesame manter and to 
‘the same extent as other immoveahblé-pro« 


> 
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perty. The appellant's argument is that 
because thereisno provision in the Bengal 
Tenancy Act to the efféct that a non-per- 
manent tenure would be transferable, 
whereas theré isa clear provision that a 
permanent tenure is transferable it should 
be held that the person who alleges that 
a noii-permanent tenure is transferable 
must prove it; and: in support of this con- 
tention reliance has also been placed upon 
& passage to be found in the judgment 
of this Court in the case of Hiramoti Dassya 
v. Annoda Prosad Ghosh (1). The passage 
rung thus: “It is’noticeable that s. Il of 
the Béngal Tenancy Act enacts that every 
permanent tenuré shall, subject to the pro- 
visions of the Act, be capable of being 
transferred: Nothing, however, is said 
about: non-permanent tenures, If it had 
been also intended. to make them trans- 
ferablé we might have expected thé Legis- 
Jature to Have said so.” The casein Hira- 
moti Dassya v. Annoda Prasad Ghosh (1) was 
a@cdse in which the question arose as to 
the transferability or otherwise of a non- 


_ permanent tenure which had.beén created 


beforé thé passing of the Transfer of Pro- 
perty Act, Thelearned Judges firstof all 


held that the tenancy haying been created 


hetfore the Transfer-of Property Act came 
into operation, the said Act was not appli- 
cable to the case, and-thereafter they made 
the observations to: which I have referred. 
These observations are in the naturé ‘of. an 
obiter dictum and with: great respect’ to 
the learned’ Judges who made theni 
Lam’. of- opinion that: even if they are 
correct’ they éannot be said to’ apply toa 
case like the present- where admittedly 
upon thé pleadings of the partits the 
tenancy was crédted-after the passing of 
the: Transfer of Property Act and” béfore 
the Bengal Tenancy Act came into opera- 


' tion. In the present casé it should be 


remembered that the téndncy was created 
bya kabuliyat of-the 24th May, 1884, An 
attempt was made here on behalf of the. 
appellant to show that the’ tenancy ‘existed 
from before’ 1882: But that was not the. 
position that wastaken by him in any of 
the Courts below, and I am of opinion that 
He should not be allowed-to take up’ that’ 
position. at so late a stage of the case, Tf 
the tenancy was created after the Transfer 
of Property Act came into operation and 
before the Bengal Tenancy: Act:came into 


(i) 70. L. J. 553 
20 
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existence, then unders. 6 of the Transfer of 
Property Act the tenancy would be transfer- 
able ifin point of fact there is no provision 
either in that Act or in any other Act 
restricting the transfer thereof. Sedélion 117 
of the Transfer of Property Act provides 
only that the operation of the Chapter in 
which that section occurs does not extend to 


‘leases for agricultural purposes. Section 6 of 


the Transfer of Property Act lays down that 
property of any kind may be transferred 
exceptas otherwise provided by that Act 
or by any other law for the time being in 
force, and cl. (i) of that section says 
that“ nothing in this section shall be 
deemed to authorize a tenant having un- 
transferable right of occupancy, the farmer 
of an estate in respect of which default has 
been made in paying revenue, or the lé¥see 
of an estate under the management’ of a 
Court of Wards to assign his interest as 
such tenant, farmer or lessee.” Itis clear 
from this that unless. there is some special 
provision in the Bengal Tenancy Act or in 
some other Act which prohibits the transfer 
of anon:permanent tenure the general provi- 
sions contained ins. 6 as to thé transferability 
of tenures‘ will hold good. In the present 
case I am of opinion that it having been 
found thatthe interest created by the docu- 
ment of 1884 was a non-permanent tenure, 
the said tenancy isa transferable one. 


..The next argument of the appellant is 
to the effect that as the plaintiffs had allowed 
themselves to be represented in the sherista 
of defendant No. 1 through Bishu and 
Kanai, it was not open to them to allege 
that they are not bound by the decree and 
the sale to which I havereferred. Reliance 
has‘been placed in support of this argument 
upon the principle contained ins. 41 of the 
Transfer of Property. Act. That principle, 
however, relates to d case where one stands 
by and acquiesces in something that is 
being done by another, and if in consequ- 
ence of such acquiescence some injury is 
caused to somè third party, it is provided 
by that section that it isnot open to the 
person so acquiescing to say that what was 
done by that other person was not authoriz- 
ed by him. - Reference has been made to 
certain decisions of this Oourt as support- 
jng‘this ‘contention of the appellant. The 
case which is most relied upon for the 
purposés of this contention is that of Ali 
Mahamud: v., Aftabuddin Bhuya. (2). It 


(2) 34 Ind. Cas, 251; 20 C. W. N, 355, 
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will be seen that in that case there was a 
finding by tbe Subordinate Judge to the 
effect that a certain tenant and his heir had 
“allowed” another person to represent them 
as tenants in the sherista of the landlord. 
‘In the present caseit cannot be said for 
a moment thatthe plaintiff or Giridhari the 
transferee ever allowed their vendorstorepre- 
sent them in the sherista of the landlord. 
Suits for rent were being instituted against 
the said vendors inspite of the fact of the 
said transfer and decretal amounts were 
being deposited by the transferee when the 
decrées were obtained. There is no ques- 
tion of acquiescence or of allowing some- 
body else to represent the transferee in 
the sherista of the landlord in the present 
case. Ashas been observed ina decision 
of this Courtin the case of Chamatkarini 
Dasi v. Triguna Nath Sardar (8) the ques- 
tion whether there has been such represen- 
tation or not isa question of fact, and the 
mere fact that the transferee refrained 
from instituting a suit for a declaration to 
get his name recorded in the defendants’ 
sherista which seems tn be the only course 
< left to the transferee to adopt in the cir- 
cumstances of this case cannot be taken as 
an acquiescence on his part or allowing of 
the transferors to represent him in the 
landlord’s sherista. I am, therefore, of 
‘opinion that the principle to which refer- 
ence has been made in connection with this 
contention has no application. to the facts of 
this case. 

These are all the contentions that have 
‘been urged on behalf of the appellant. As 
they fail the appeal must be dismissed with 
costs. i 

. Greaves, J.—I agree. 

Re L. ~- Appeal dismissed. 

'{8) 19 Ind. Cas. 989; 17 ©. W: N. 833, 





MADRAS HIGH COURT. 
Szconp Civiz ArrsaL No. 398 or 1924. 
October 25, 1926. 
Present:—Mr, Justice Waller, _ 
VAYSA RAYAR —PLAINTIFE— APPELLANT 

versus hee of 

SUBBARAYAR AND oTH#rs— DEFENDANTS 

— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 100—Second 
appeal—Omission to notice material circumstances— 
Misdivection gn important potnt—Interference—Re~ 
Mand, es as 


$ 
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Where an Appellate: Court has failed to notice 
material circumstances and the evidence in the case 
and has misdirected itself on an important point, the 
High Court can interfere in the second appeal and 
direct the case to be re-heard. 


Second appeal against the decree of the 
Court of the Additional Subordinate Judge, 
Ramnad at Madure, in A. S. No. 152 of 1921, 
preferred against that of the Court of 
the Principal District Munsif, Srivalli- 
puttur, in O. S. No. 814 of 1919. 

Mr. C. S. Venkatachari, for the Appellant. 

Mr. Watrap S. Subramania Iyer, for the 
Respondents. 

JUDGMENT.—The question in this 
case is whether the property in suit belong- 
ed to the plaintiff, in whose name the sale- 
deed stood, or whether it had been pur- 
chased by the defendant's father benami 
in the name of the plaintiff. The District 
Munsif found against the theory of benami. 
The Subordinate Judge in a highly 
unsatisfactory judgment ‘reversed this 
decision, I think that the appeal should be 
re-heard. The District Munsif in para. 14 of 
his judgment summed up all the salient 
features of the case. Hardly a. single 
point-that he made in favour of the 
plaintiff has been noticed or met by. the 
Subordinate Judge. In a matter of thia 
kind the question. of motive is important. 
Two motives were set up on behalf of the 
defendants. The District Munsif has 
pointed out quite correctly that they were 
absurd. The Subordinate Judge has not 
touched on the question of motive at all. The 
District Munsif pointed out that-it had not 
been proved that defendant's father provid- 
ed the money.. That was correct, and ‘it 
was for the defendants to show that it was 
so paid. AsI understand the Subcrdinate 
Judge, he thought that it was foy the plaint- 
iff to show that he had funds in the hands 
of the defendant's father. The evidence 
was that he had—vide Ex. IV-a and it was 
clearly for the defendants to show that the 
money referred to in Ex. IV-a belonged 
to ‘their father and to explain why, if it 
did not belong to the plaintiff, a mislead- 
ing entry was made in the accounts, The 
Subordinate Judge has omitted to notice 
material circumstances, and the evidence 
in thecase and has misdirected himself 
on the last point above referred to. I set 
aside his judgment and remand the appeal 
for disposal according tolaw. Costs to be 
costs in the re-hearing. 


VN. Order set aside, 
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RANGOON HIGH COURT. 
First CIVIL ApesaL No. 133 or 1926. 
September 8, 1926. 

Present :—Justice Sir Benjamin Herbert 
Heald, Kr., and Mr. Justice Chari. 
ENG BAN HWAT & Co.—PLAINTIFFS— 
APPELLANTS 

f versus 
LATIFF HAZI SHARIFF HAJEE NOOR 

MAHOMED—DEFENDANT —RRSPONDENT. 

Contract Act (IX of 1872), s. 102—TRight of re-sale 
Passing of property—Contract denied from beginning 
—Damages. 

The right of re-sale may be the result either ofa 
statutory provision or of agreement between the par- 
ties. The statutory right conferred by s. 107 of the 
Contract Act can only be exercised if the property in 
the goods has passed to the buyer. [p. 307, col. 2.] 

Buldeo Doss v. Howe (1), followed. 

Where a-contract for sale of goods is repudiated 
by a party before the property in the goods sold has 
passed to the buyer, right of re-sale cannot be invoked 
by the other party and the measure of damages 
claimable is the difference between the market rate 
and the agreed rate. [p. 307, col. 2; p. 308, col. 1.) 

First appeal against the decree of the 
Original Side, High Oourt, Rangoon, ia Civil 
Regular No. 303 of 1925: 

Mr. S. N. Sen, for the Appellants, | 

JUDGMENT.—In the suit out of 
which this appeal arises the plaintiff sued 
to recover asum of Rs. 3,308 being differ- 
ence between the contract prica of 2,000 
bags of boiled “Milcher” rice which tbe 
- defendant had agreed to buy from the 
plaintiff and price fetched by the sale of 
the rice which, according to the plaintiff, 
was sold by public auction at the defendant's 
risk, The defendant denied the contract 
and claimed that he instructed his broker 
to buy 200 tons of boiled “Milcher” rice 
of the Prawn mark of Eng Hong Bee's 
mill and not tho plaintiff's rice which is 
known in the market as ‘‘Milcher” rice of 
the “fish” mark. ' 

The learned Judge of the Original Side 
held that the contract was entered into as 
claimed by the plaintiff and found on 
that point against the defendant but as 
regards the question of damage the learned 
Judge was of opinion that asthere was a 
demand for boiled rice in the month of 
May during which, according to the con- 
tract, therice ought to have been deliver- 
ed to the defendant and asit was the duty 
of the plaintiff to minimise damages as 
much as possible the plaintiff ought not to 
have sold tha rice which he had milled by 
public auction. He held, therefore, that 
the plaintiff was only entitled to damages 
on the basis of the difference between the 
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market price in the month of May and the 
contract price. He held that difference 
to be Rs. 12-8 per 100 baskets and gave 
the plaintiff, on that basis, a decree for 
Rs. 750. The defendant has not appealed ° 
ut the plaintiff appeals to this Court against 
this decree and claims that he is entitled 
to the sum of Rs. 3,308 as claimed in the 
plaint. 

The right of resale may be the result 
either of a statutory provision or of agree- 
ment between the parties. The statutory 
provision is contained in s. 107 of the 
Indian Contract Act and itis clear from the 
terms of that section that it can only be 
exercised if the property in the goods has 
passed to the buyer, [Buldeo Doss v Howe(1).. 
Toe learned Advocate for the appellant 
argues that in this case the property in 
the rice had passed to the buyer. We, 
however, do not think so, Neither s. 83 
nors. 87 of -the Contract Act is applicable 
because before the plaintiff started milling 
he tendered a milling notice which the 
defendant refused to accept. On the 23rd 
of May, 1925, the plaintiff's Advocate sent 
a notice tothe defendant's saying that in 
spite of the tendering of the milling notice 
the defendent had not sent gunnies for 
the boiled rice, and enquiring whether the 
defendant intended to take delivery of the 
rice. It would seem, therefore, that there 
had been no appropriation of the goods by 
the seller. The property in the goods not 
having passed, there was no lienon the 
goods in favour of the seller which would 
enable him to re-sell the rice in accordance 
with the provisions of s, 107 of the Contract 
Act. As regards the contract itself, in the 
bought and sold notes there are two clauses 
which are relevant. Olause II provides 
that if the buyer fails to appear to take 
delivery ex hopper the sellers have the 
option of cancelling the contract and claim- 
ing from the buyer the difference between 
the contract and market pricaon the day 
the rice was to have been milled. As the 
defendant repudiated the contract from the 
very beginning that was the obvious 
remedy of the plaintif. The succeeding 
clause, however, provides that the sellers 


hava the option of disposing of the rice by 


private or public sale for buyer’s account 
should they fail “either to deposit margin 
as above within two days of the presenta- 
tion of the bill.” This clause must be read 


(1) 6.0, 6£at p. 68; 6 O, Le Re 583; 3 Ind. Des, 
(ss) 42, - f (Ose 
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with the previous clauseand, in our opinion, 
it gives aright of re-sale only when the 
buyer, having agreed to milling of the rice 
on his behalf, fails after the rice had been 
‘milled to pay its price within two days 
of the presentation of the bill. We are 
of opinion that the conclusion arrived at 
by the learned Judge that the plaintiffis 
entitled only to damages calculated on the 
difference between the contract price and 
the market price is correct. : 

The other findings have not been chal- 
lenged and we, therefore, dismiss this 
appeal under O. XLI, r. 11 of the Civil Pro- 
ceedure Code. ` 

R. L. 


Appeal dismissed: 
AN A. f 


P SEE a 


OUDH CHIEF COURT. 
EXECUTION OF DECREE APPEAL No. 53 
cF 1926. . 
February 4, 1927. : 
Present:—Sir Louis Stuart, KT., Chief 
Judge, and Mr. Justice Raza. 
RAM LAL—Decree-HoLtper—APPELLaNtT 


Versus x 
. UDIT NARAIN SINGH—JUDGMENT- 
DEBTOR— RESPONDENT. 

„Limitation Act (IX of 1908), Sch. I, Art. 182, el. (5) 
—Oral application for execution—Prayer for issue of 
warrant of attachment of. property—Step-in-aid of 
execution—Application not strictly necessary, whether 
in accordance with law—Meanimg af Art. 182, cl. (5). 

An oral application by .a. decree-holder to, the 
executing Court that a warrant of attachment should 
issue against the property of the judgment-debtor 
is an application made in atcordance with law to 
the proper Court to take a step in aid of execution, 
and fultils the conditions laid down in Art. 182, cl. (5) 
of the First Schedule of the Limitation Act. In con- 
sidering the meaning óf the 5th clause of Art, 182 
a. Court should look very closely atthe words used 
in the clause- and should be loath to look at anything 
else. [p. 308, col.2] ‘ : 

An applicatian which is not strictly necessary may 
still be an appli¢ation in accordance with law within 
the ae of Art. 182 of the Limitation Act. [p. 309, 
col. 1. . : : 


. Appeal against the decree of the First: 


Subordinate Judge, Bahraich, in Civil Mis- 
cellaneous>-Appeal No. 5 of 1926, dated the 
24th. August, 1925, confirming that of. the 
Munsif, Qaiserganj at Bahraich, dated the 
13th May, 1926. - 

Mr. S. N. Ray, for the Appellant. 

Mr. Radha Krishna, for the Respondent. 

_JUDGMENT.—lIt is necessary, to state 

the following facts only in order to explain 
the question before the Court in this appeal, 
Ram Lal had obtained a decree for posses- 
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sion of immoveable property, -costs and 
damages against Mahesh Bakhsh Singh. 
He obtained possession over the immove- 
able property. Mahesh Bakhsh Singh died. 
On the 16th March 1922, Ram Lal applied 
to the Court in charge of executing the 
decree to substitute the names of Udit 
Narain and Sat thandi Singh, sons of 
Mahesh Bakhsh Singh, as judgment-debtors,. 
and to attach and bring to sale certain pro- 
perty of Mahesh Bakhsh Singh in their 
possession in satisfaction of the amount due 
for damages and costs. Notices-were issued 
to Udit Narain Singh and Sat Chandi 
Singh, but no orders were passed upon the 
application. On the 8th August, 125, the 
names of Udit Narain Singh and Saft 
Chandi Singh were brought upon the record 
as judgment-debtors in place of the name: 
of Mahesh Bakhsh Singh, but no further 
order was passed, The decree-holder then 
put in an oral application that a warrant of 
attachment should issue against the pro- 
perty. If this application be considered 
as an application made in accordance with 
law to the: proper Court to take a step-in- 
aid of execution ‘the present application to 
execute the decree is: not time-barred but’ 
if this application be not considered such 
an application the present: application: is. 
time-barred. -Im order to decide the point. 
it is necessary to consider. whether the: 
application fulfils the conditions laid down: 
in Art. 182; cl. (5) of the: First Schedule: of 
Act IX of 1908, It was an-oral application,- 
but it was clearly.an application in accord- 
ance with law. It wasmade to.the proper 
Court. It asked the Court to do what it 
had: not done already, that is tosay, to issue’ 
a warrant of attachment and sale of certain’ 
property in order that the decretal amount 
might be satisfied from the .sale-proceeds. 
It thus asked the Court .to aid.the decree- 
holder.in executing his decree, and it asked 
the Court to do this'in a particular way. by 
taking a certain. step. The.Courts below 
have, however, held that this application 
does not: fall within these conditions’ and 
they have dismissed the present application 
as time-barred. In our opinion in consider- 
ing the meaning of the 5th clause.of.Art. 
182-a Court should look very closely at the. 
words used in the clause and should-be 
loath to look at anything else.- We see no. 
justification for saying.that an application, 
which need not necéssarily have been made, 
isnot an application vin accordance with 
law, oy for imposing - conditions -which. the. 
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Btatutehas not imposed. In our opinion, it 
cannot be suggested that. this application 
was other than. jn accordance with law. 
‘We do not even find thatit.was an unneces- 
Sary application. There is, however, nothing 
in the section which would justify the con- 
clusion that an application which is not 
strictly necessary is. an application which 
is not in accordance with law. We, there- 
fore, consider that this application fulfilled 
the necessary conditions; and .in these 
circumstances the present application was 
within time, . We, therefore, allow this 
appeal and hold that the application of the 
7th August, 1925, for execution was within 
time, The judgment- debtors will pay their 
own costs and those of the decree-holder in 
all Courts. 

. QH. 

A N.A 


A ppeal ‘allowed. . : 


CALCUTTA HIGH COURT. 
_ APPEAL FaoM ones Deore No. 91 
gee . OF 192 
July 23, aba l 
~ Present: —Mr. J ustice B. B: Ghose’ and . 
Mr. Justice Cammiade. 
"Syed MAHOMED. MALIHA anv’ “OTHERS 
—DEFENDANTS-—APPELLANTS ` f 
versus ` 
” Chowdhury MAHOMED ISMAIL ,. 
2 . KHAN AND OTHER8—PLAINTIFFS— 


- RESPONDENTS. 

“Civil Procedure Code: (Act V’of 1908), ss. 96, 151, 
152, O. XEVIT, r. 1—Decree—A mendment of decree in 
accordance with judgment—Procedure—Arithmetical 
or clerical error, how to be judged and corrected— 
Extrinsic evidence, admissibility of—Legal practi- 
tioners—Professional éttiquette ~Pleader’s appearance 
as Counsel after acting ds Commissioner. 

-A decree which has been drawn up in accordance 
with the judgment, unless the judgment is amended 
or set aside, cannot be amended or set aside by an 
indirect attack. [p. 313, col. 2.5 

Only arithmetical’ or clerical errors in the judg- 
ment can be corrected under s. 151 or s. 152 of the 
Civil Procedure Code. , Any other error can be set 
right either by way of appeal or review. [p. 313, 
col. 1. 

Tn order to consider whether there is any arith- 
metical or clerical error in the judgment, apart from 
what is contained in the judgment itself no other 
evidence should be taken as, to the matter on which 
the Court based its judgment. [p. 311, col. 2.] : 

A pleader who has acted as a Commissioner in a 
case should not aceept a brief from a party at a sub- 
sequent stage of the same suit. [p. 311, cols. 1 & 2.] 

-Appeal against. the decree of the Sub- 
ordinate Judge, First Court, pals 
dated the 10th dune; 1928.22. 0 a ka e 
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Dr. Sarat Chandra Basak, Babus Mukund 


Behary Mullick and Dhirendra Krishna Roy, 


for the Appellants. . 
Dr. Dwarka Nath Mitter, Babus Surendra 


Nath Guha, Abinash Chandra Guha and 


Bhupendra Nath Das, for the Respondents. 

JUDGMENT.—This is an appeal by 
‘the defendants and it arises out ofa suit 
for partition. The judgment in the trial 
Court was delivered on June 27,1916. The 
defendants had no ground of complaint 
against the decree which was drawn up in 
accordance with it. Their grievance is 
against the decree which was prepared by 
amending the decree as originally made on 
March 24, 1925, The circumstances which 
gave rise to the appeal are somewhat novel 
in our experience. 

There is no dispute as regards the shares 
of the parties." The plaintiff is entitled to 
two-thirds share, and the defendants are 
entitled to one-third share of the property. 
Two Commissioners were appointed to effect 
a partition, Each of them appeared, pre- 
vious to their being appointed as Commis- 
sioners, as Pleader for one of the parties. ._ 
These Commissioners made a report and 
after making elaborate enquiry they made 
a division of the properties in dispute, 
Their. final report is dated the 17th June, 
1916. . The properties consisted of superior 
Tights in certain mouzas and also tenures 
comprised within those mouzas and the 
joint properties were placed by the Com- 
missioners in five schedules, A, B and © 
consisted of the superior interest in the 
mahals. Schedule A was left joint by con- 
sent of parties. Schedule B was allotted 
to the plaintiff and schedule C to the de- 
fendants. Schedules D and E consist- 
ed of tenures. Schedule D was allotted 
to the plaintiff and it was arranged by 
consent’ of parties that plaintiff would 
grant a lease of the tenures to the 
defendants, Schedule E was allotted 
to the defendants and it was similarly 
arranged by consent of parties that the 
defendants would execute a lease in favour 
of the plaintiff for those properties. The 
scheme prepared by the Commissioners has 
bsen stated in detail at page 30 of the 
paper-book in the Commissioners’ report. 

The question that will arise for our deci- 
-sion in this appeal is with reference tothe 
rent thatis payable by one party to the other 
with reference to the lands iu schedules D 
and E.: What was done by the Commission- 
ets:was:that. they. sef..off. the rent payable 
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‘by. the plaintiff to the defendant and they 
directed that the excess of the rent payable 
by the defendant to the’ plaintiff should be 
the only amount which the defendant should 
pay to the plaintiff. They fixed theamount 
at Rs, 413-11-4 after taking into aécount 


the rents payable on account of various 


items by the plaintiff to the defendants and 
by the defendants to the plaintiffand set- 
ting one off against the other. The matter 
then came before the Subordinate Judge 
who by his judgment, dated the 27th June, 
1916, modified the report of the Commis- 
sioners as regards the amount of rent pay- 
able by the defendants to the plaintiff. 
The Subordinate Judge made certain cal- 
culations and came to the conclusion that 
the rent payable by the defendants to the 
plaintiff should be Rs. 129-2-0 inone kist 
in the month of Falgoon,’ With this varia- 
tion he affrmed the report of the Commis- 
sioners and directed that final decree should 
be prepared according to his judgment— 
the report and the maps of the Commis- 
sioners were to be made part of the decree. 
A. decree was drawn up in accordance with 
the direction of the Subordinate Judge and 
it was signed by the Subordinate Judge on 
the 3lst July, 1916. We are informed that 
from that date the defendants went on 
. paying the rent fixed by the Subordinate 
Judge at therate of Rs,129-2-0to the plaint- 
iff. Then about 34 years subsequent to 
the judgment of the Subordinate Judge on 
the 19th January, 1920, the plaintiff put in 
an application for amendment of the decree 


purporting to make the application under ' 


ss. 151 and 152 of the Civil Procedure Code. 
The Subordinate Judge then in office 
thereupon called for a report from his 
clerk who was in charge of the duty of 
preparing decrees. The clerk made two 
reports stating that the Commissioners had 
made certain errors, and that is the matter 
which we shall have to consider. In the 
opinion of the clerk the error that the Com- 
missioners had made in -their report, which 
had subsequently been acted upon by the 
Subordinate Judge in his judgment, was 
that they had put down the rent realizable 
with regard to certain properties according 
to the Record of Rights prepared with 
regard to those properties But in setting 


down the rent realizable for those properties: 


they had made a mistake. The pleaof the 
defendants was that the Commissioners did 
not set down the rent according to what 
was recorded in the Record of Rights, Their 
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plea was that- the plaintiff himself bad 
submitted to the .Commissioners a khatian 
showing what were the actual realizations 
of the different mahals and of various other 
properties in question and the Commis- 
sioners had either adopted the rents as 
given in those khatians or they came to 
their own conclusion as to the rents which 
should be considered payable with regard 
to certain properties. This last has refer- 
ence to the question as to the amount of 
rent payable for lands for which rent in 
kind is actually realized. The Subordinate 
Judge who, it may be stated in passing, 
was a different Subordinate Judge from 
the Subordinate Judge who passed judg- 
ment in the case, held that the Commis- 
sioners were the agents of the Court and ' 
that he had the power to correct those 
mistakes.. He came to the conclusion that 
there were the mistakes as pointed out by 
the clerk whom he asked to make a report. 
Apparently, the clerk prepared his report 
from the schedule attached to the petition 
filed by the plaintiff for amendment of the’ 
decree because in one instance we find that 
a certain error appeared in the same shape 
in the petition as in the report of the 
clerk. However that may be, the order 
was made by the Subordinate Judge that 
the decree should be amended as report- 
ed by the clerk. The report of the clerk 
in the first instance was that the amount 
which the Subordinate Judge had decreed 
to be payable as rent by the defendants 
to the plaintiff should be increased from 
Rs. 129-20 to Rs. 346-13-6. Then the 
clerk made a further report and in 
that report he stated that the amount 
should be increased further and in place 
of Rs. 129-2-0 as decreed by the Sub- 
ordinate Judge the amount should be , 
Rs. 372. From this order of the Subordi- 
nate Judge accepting the report of the 
clerk the defendants moved this Court 
and some of our difficulties have been 
caused by- the attitude the parties took 
atthe hearing of the Rule in this Court. 
One should have thought that the defend- 
ants might have taken the plea that the 
judgment of the Subordinate Judge was 
not based upon any arithmetical or clerical 
error,-and the decree was in accordance 
with the judgment. If there was any 
mistake in the judgment it could only be 
amended by way of review or appeal. 
But unfortunately, it seems, for certain 
unexplained reason; that was not the- at- 
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titude that was taken on behalf of- the 
defendants, It seeme, on tbe other hand, 
their case also was that there had 
been some errors in calculating the price 
of paddy and rice agreed upon by the 
parties. . But it is apparent that the con- 
tention of the defendants was that the 
Commissioners proceeded upon the khatian 
and.that of the plaintiff was. that they 
did so upon the Settlement Record. The 
order of this Court was, as we understand 
it, that if there was any clerical error in 
the. decree that might be aménded and if 
it was more than a clerical error that was 
not a question of amendment of the decree. 
Whatever that may be, by the ordering 
portion of the judgment the case was sent 
down tothe lower Court for the purpose 
of considering whether the report of the 
Commissioners and the partition proceed- 
ings were based upon the Settlement 
Record, or upon the khatian agreed to bė- 
tween the parties and then to dispose of 
the application according to law. The 
case went back accordingly to the lower 
Court and the matter was heard by a Third 
Subordinate Judge, Mr. Rajendra Lal 
Sadhu,.and judgment delivered on the 
22nd February, 1922. It must be here 
stated that no amendment of the decree 
was actually made under the previous 
order of the Subordinate Judge dated the 
6th of December, -1920. Before the Third 
Subordinate Judge oral evidence was ad- 
duced by both parties-as' to how the Com- 
missioners proceeded to make their report 
whether basing it upon the Record of 
Rights or upon the khatian as presented 
before them-by the plaintiff. The Subordi- 


nate .Judge says that it was not safe to de- 


cide the question on the oral evidence, but 
there were materialson the record tocome to 
a correct conclusion. Here it must be stated 
that one of the Commissioners who was 
originally a Pleader for the plaintiff was 
dead at the time. The other Commissioner 


who.was a Pleader for the defendants was ° 


alive.and the regrettable thing is this, that 
he considered that it was not inconsistent 
with his position which he took as a Com- 
missioner to appear for the defendants as 
a Pleader at the hearing ofthe matter before 
the. Subordinate Judge. If evidence was 
admissible at al) as regards the procedure 
adopted by the Commissioners he would be 
a witness and the best witness with regard 
to the matter. But most unfortunately the 
Pleader did not realize his - position that he 
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had acted in the matter in a quasi-judicial 
character, and he could not properly act as 
an Advocate in the case. But, however, it 
seems that the Subordinate Judge himself 
did not point out the impropriety of the 
conduct of the Pleader and he allowed him 


‘to appear as a Pleader in the case, and that 


gentleman pointed out to the Subordinate 
Judge that long before the hearing in one of 
the reports by the two Commissioners they 
had stated that they did not remember a 
certain matter as to what procedure they had 
adopted, and it was not likely that he would 
remember anything as to what was done in 
1916, at the time when the matter was 
taken up before the Subordinate Judge in 
1922, The learned Advocate for the appel- 
lants asked us to call that gentleman as 
a witness before us; even if we were inclin- 
ed to do so it would be useless, as what he 
did not remember in 1922, he could not 
possibly remember in 1926, and it would 
not be reasonable to ask him to remember 
things which happened ten years ago. 
That, however, is not a matter we need 
consider now. 

The next thing is that the Subordinate 
Judge on certain grounds held that the . 
Commissioners proceeded upon the Record 
of Rights. The first observation that we 
must make with regard to the procedure 
adopted in this case is that we cannot ap- 
prove of the procedure that evidence should 
be taken as regards the question as tothe 
matter on which a Court of Law based its 
judgment in order to consider whether there 
is any arithmetical or clerical error in 
the judgment, apart from what is contained 
in the judgment itself. Here it must be 
stated that it does not appear either in the 
report of the Commissioners or in the judg- 
ment of the Subordinate Judge of June, 
1916, that the rent-roll was given in 
accordance with what was recorded in the 
Record of Rights. It is contended by 
Mr. Sadhu was in 
error in holding that the Commissioners 
took the rents from the Record of Rights. 
The Subordinate Judge at page 385 of his 
judgment takes one item, No. 426, and says 
that the rent according to the khatian 
(Ex. A-15) was given at Rs, 176-9-4. But 
according to Ex. A (19) the total rent of that 
item is Rs. 160-14 which is in accordance 
with the Record of Rights and the Commis- 
sionera took that amount from the record. 
It is argued by the learned Advocate for 
the appellants that the Subordinate Judge 
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js in error in coming. to his .conclusion.on 
that basis. It is pointed out to us that in 
Ex. A (15) at pages 17 to 20 of the second 
part of the paper-book, in the remarks, 
column it was stated that the tenure lies 
within five villages, Sathikhola, Guakhola, 
Majhgram, Paschim Gheramuddi and Goal- 
khati. The rent according to khatian is 
Rs; 176-9-4 and according to the Record of 
Rights (given in column 6 of the paper) 
Rs.-160-15-0. At page 30 of same book in 
Ex. A (19) the rent is shown as distributed 
in. different items in different villages, 
that is, Kalidasia, Sathikhola, Majhgram, 
Guakhola and Paschim  Cheramuddi. 
Adding the items the total rent amounts to 
. Rs. 160-14-10; In the remarks’ column it 
is stated that this property lies within 
Mouza Cheramuddi, Goalkathi and others. 
Goalkathi, it will be remembered, is also 
mentioned in Ex. A (15). In Ex. A (19) rent 
payable for part of the tenure with regard 
to Mouza Goalkhati has not been taken 
inte account because that mouza was 
allotted to the defendants, It cannot, there- 
fore, be said that in dealing with the tenure 
No. 426 the Commissioners took into account 
the rent as given in the Record of Rights 
and not as given in the khatian. It “has 
also been. shown to us by taking another 
item from Hx. A (17). No. 435, that the 
Commissioners did not take into account 
the rent as given in the Record of Righte. 
At page 17 of, Part II of the paper book, the 
rent of that property according to the 
khatian was taken as Rs, 54-8-0. Accord- 
ing to the Record of Rights it was Rs. 44-8-9 
and it will be seen by reference to page 34 
of the same part that the rent was shown 
in the last column to be Rs. 54-8-6, that is 
the amount as was statedin the khatian ; 

and this figure was taken asthe figure for 
the rent which was to be divided, in pro- 
portion as will. be seen by reference to 
pages 30 and 34 of Part II of the paper- 


book and to page 52 of Part I. We accept - 


the contention of the appellants as correct. 
The Subordinate Judge has next stated 
that from the report it appears that the 
Commissioners referred to the dags and 
areas of the Settlement Records, That is 
no doubttrue. But that does not establish 
that the rent was also taken from the 
Settlement Record. It seems to us to be 
. reasonable that when the plaintiff himself 
prepared -and produced certain papers 
from his.own office showing what was 
the actual- :-realization: from. each of the 
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properties and also: showing what was 
the rent recorded in the Settlement Records 
he wanted the Commissioners to proceed 
upon the -basis that what was actually 
realized from each of the properties should 
be taken into account in making the parti- 
tion. This isan aspect ofthe case which 
has not at all been considered by the 
Subordinate Judge. Jt passes our eom- 
prehension asto why this paper was pre- 
pared by the plaintiff showing the actual 
jama, what was unrealized, then showing 
in another column what was the rent 
recorded in the Record of Rights and again 
showing what was the actual realization 
and so forth if there was no desire of its 
being acted upon. We have no doubt 
whatgoever that the Commissioners proceed- 
ed to make the partition with reference to 
the actual amounts realized or realizable as 
shown in the khatians which the plaintiff 
has himself prepared. It will also appear 
from the report of the Commissioners dated 
the 17th June, 1916, that they did not take 
the rent’ payable in the khatians with 
regard to every item because it shows that 
they took the quantity of paddy realized 
to be actually less than what was mention- 
ed in the khatiansin certain items. They 
have also made alterations as regards price 
of the paddy and so forth. The obvious 
inference, it seems to us from these pro-. 
ceedings, is that although the Record of 
Rights might have been before the Com- 
missioners, which, however, is not on the 
record as it ought to have been if it was 
taken in evidence by the Commissioners, 
that they did not proceed entirely with 
reference eitherto the Record of Rights or 
to the khatians. Then it appears as we 
have already stated that the plaintiff pre- 
pared these khatians and produced them 
before the Commissioners evidently with 
the object that the actual rent realized 
should be taken from those papers. The 
plaintiff actually took the rentas fixed by 
the Subordinate Judge after consideration 
of the report in his judgment of June, 1916, 
for about four years and after a lapse of 
that period he professed to haye discovered 
that the decree had been erroneously drawn `: 
up. This procedure suggests to us that 
the plaintiff was advised by some person 
whose business it isto make profit out of 
the litigation of others to take the course 
he has taken and owing to the unfortunate 
way the proceedings have dragged on the 


. adviser has got his reward. 
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‘Then’ another thing happened, which 
we should not omit in mentioning, that 
after the judgment of Mr. Rajendra Lal 

` Sadhu, the -Third Subordinate Judge who 
had dealt with this matter on the 22nd Feb- 
ruary, 1922, there was another application 
before. Fourth Subordinate Judge and his 
decision is dated the 10th of April, 1923. 
The application before him was by both the 
parties. Defendants, of course, wanted to 
get rid of the effect of the decision of Mr. 
Sadhu and the plaintiff wanted something 
more and by the decisionof Mr. Upendra 
Nath Biswas in 1923 the plaintiff got 
something more, because there was some 
inconsistency in the judgment of Mr. 
Sadhu under which he directed that the 
rent payable by the defendants to the plaint- 
iff which was fixed by the original judgment 
to be Rs. 129-2-0 should be increased to 
Rs, 252-11-8, while at the end of his judg- 
ment he said that the decree should be 
amended as indicated in the report of the 
execution clerk which was made in 1920. Mr. 
Biswas by his order corrected this anomaly 
agreeing with the rest of the judgment of 
Mr. Sadhu, and increased theamount of rent 
payable to the defendants to Rs, 372, The 
plaintiff appeals from the decree as amend- 
ed by that order. The intermediate 
order of the other Subordinate Judges 
were not given effect to but the decree 
was amended on the 24th March, 1925, 
under the orders of Mr. Biswas. In our 
opinion, the grounds on which the Sub- 
ordinate Judges other than the Subordinate 
Judge who delivered judgment in the suit 
held that there was an error in the decree 
cannot besustained. The view taken by 
them that the Commissioners had distribut- 
ed the rent of the tenures with reference 
to the Record of Rights is baseless. More- 
` over, the report of the Commissioners was 
considered and modified as regards 
the amount of‘rent payable by the defend- 
ants, by the Subordinate Judge in his 
judgment of June, 1916. There was no 
arithmetical or clerical error inthe judgment 
of the Subordinate Judge which might have 
been corrected under s. 151 or s. 152 of the 
Civil Procedure Code. Ifthere was any 
error, that errorought to have been correct- 
ed on appeal; or if there was any error 
apparent onthe face of the record there 
might have been an application for review 
of judgment under O. XLVII, r. lof the 
Oivil Procedure Code. The Subordinate 
Judge after consideration of the facts 
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came to the conclusion thatthe rent pay- 
able by the defendants was Rs. 129-2-0. 
The decree as originally drawn up was 
quite in accordance with the judgment and 
there was nothing wrong init. Without 
the judgment being amended or set aside ° 
that decree could not have been amended 
or set aside by an indirect attack. On 
behalf of the respondent it was urged that 
we might amend the judgment under those 
sections of the, Civil Procedure Code, because 
some wrong has been done to his client. 
There is nothing in the judgment which 
comes within the purview of s. 151 ors. 152 
of the Civil Procedure Code. The proper 
remedy, as alreadyindicated, was by way 
of review or appeal against that judg- 
ment if there was anything wrong in it 

The result, therefore, is that this appeal 
is allowed and the decree as amended 
must be set aside and it should be brought 
in accordance with the judgment delivered 
on the 27th June, 1916. The only altera- 
tion that seems necessary to be made is 
that those lines which have been struck 
offin the decree as originally framed in 
red ink should be restored and it must 
be set forth that the defendants would be 
liable to pay Rs, 129-2-U as rent to the 
plaintiff. . 

The appellants are entitled to their costs 
in this Oourt andin the lower Court. We 
assess the hearing-fee at five hundred 
rupees, 


R. L. Appeal allowed. 


LAHORE HIGH COURT. 

CIvıL Revision PETITION No. 296 or 1926, 

October 28, 1926. 

Present :—Mr. Justice Addison. 
HUKAM CHAND—DEFENDANT— 
PETITIONER 
versus 
JOWALA SINGH—P.aintTirF— 

RESPONDENT. 

Civil Procedure Code (Act V of 1908), ss. 115, 151, 
0. IX, r. 183—Application to set aside ex parte decree 
—Dismissal for default — Restoration — ‘Suficient 
cause'—Refusal to restore—Material irregularity-~ 
Revision. 

An application to set aside an order dismissing in de- 
fault an application for setting aside an ex parte decree 
is competent and a Court acts with material irregalar- . 
ity in the exercise of its jurisdiction if it dismisses the 
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application for restoration on the 
an application is not maintainable.: 

Ganesh Prasad v. Bhagelu Ram (2) ana Abdul Rah- 
man Shah v. Shahana (3), followed. z 

On the.day fixed for the hearing of an application 
to seb aside an ex parte decree the petitioner did not 
appear as it was not aday fixed for evidence and as he 
was living at a very distant place. His Counsel had 
deputed his Munshi to watch andinform him when the 
case was called. The Counsel arrived two minutes 
after the application had been dismissed in default; 

Held, that there was sufficient cause for setting aside 
the order dismissing the restoration application in 
default and that an order refusing to set aside that 
order of dismissal was materially irregular and could 
be set aside in revision 


ground that such 


Petition for revision of the order of the 
Subordinate Judge, First Class, Rawalpindi, 
dated the 16th December, 1925, 

Mr. M. S. Bhagat, for the Petitioner. 

Sardar Man Singh and Mr. B. D. Qureshi, 
for the Respondent. 

JUDGMENT.—On the 4th of April, 
1925, both a summons and a registered 


‘letter were sent to the defendant to appear 


on the 30th of April, 1925, in answer to the 
plaintiff's suit. The report on the summons 
was that he was not served as he was away 
for 20 days and it was not known when 
he would return. The registered letter 
was marked “Refused.” On this the Pre- 
siding Judge ordered substituted service 
under O. V, r. 20 of the Civil Procedure 


. Code and passed a decree ex parte in favour 


of the plaintiff against the defendant on 
the 22nd of May, 1925. On the 23rd of 
August, 1925, the defendant applied to set 
aside the ex parte decree against him, 
alleging that he had only come to know of 
it the day before. Notice was ordered to 
issue on this application to the decree- 
holder for the 10th October. On that date 
the petition was dismissed in default. On 
the same day, namely, the 1Uth of. October, 
1925, an application was made to set aside 
the order of dismissal in default regarding 
the first petition. The Subordinate Judge 
refused to do so and against his decision 
this revision petition has been admitted. 
The only statement on the record was 
that of the petitioner's Counsel to the effect 
that he. had ordered his Munshi to stay 
in the verandah of the Court and to in- 
form him whenever the application was 
called. Accordingly, he was called at once 
by his Munshi and arrived in Court to 
find the original petition dismissed in 
default afew minutes after this was done. 
The Subordinate Judge, however, consider- 
ed on the strength of Pitambar, Lal sv: 
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Dodee Singh (1) that the second applica- 
tion must be treated as an original applica- 
tion to setaside the ex parte decrée and, 


that being the case, it was clearly time- 


barred. That seems to have been his 
principal reason for dismissing the second 
petition though he has also said that the 
Counsel's absence was no ground for setting 
aside an ex purte decree. i 

Itis clear that what happened was'that 
the Counsel was two minutes late, that the 
petitioner did not come that day, as it was 
nota day fixed for evidence, on account 
of the fact that he was then living in 
Gurdaspur, which is a long distance from 
Rawalpindi. There thus was sufficient 
cause for setting aside the order dismissing 
the first application in default and the Sub- 
ordinate Judge acted with material irregu- 
larity in the exercise of his jurisdiction in 
refusing to set aside that order. Further, 
it was held in Ganesh Prasad.v. Bhagelu 
Ram (2) and in Abdul Rahman Shah v; 
Shahana (3) that an application to set aside 
an order dismissing in default a previous 
application does lie and that it is not neces- 
sary to treat the second application as an 
original application to set aside the ex 
parte decree. For this reason also the 
Subordinate Judge acted with material 


irregularity in the exercise of his jurisdic-. 


tion in holding that the second applica- 
tion could only be looked upon as an original 
application. Lo 

I accept this petition for revision and, 
setting aside the order of the Oourt below 
dated the 16th Dacember, 1925, hereby set 
aside the order of dismissal in default with 


regard to the first petition, dated the 23rd. 
August, 1925,and direct that it be restor-. 


ed tothe pending file, 


The Subordinate. 


Judge will now proceed to a decision whe-. 
ther the first application toset aside the i 


ex parte decree should be granted or not. 


The parties will bear their own costs here.” 


R. L. Petition accepted. 


A. N. A. 
(1) 78 Ind. Cas. 358; 46 
A. I. R. 1924 All, 503; L R.5 A 226 Oiv. 


(2) 89 Ind. Cas. 350; 47 A. 878; L. R. 6 A. 412 Civ.; `° 


23 Á L. J. 817; A. L R. 1925 All. 773. 
(3) 58 Ind Cas. 748; 1 Lah. 339; 82 P. W. R. 1920; 1 
Lah. L. J. 1€8. l 
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A. 319; 22 A. L. J. 191; : 
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ALLAHABAD HIGH COURT. 

Szconp CIVIL APPEAL No, 1001 or 1924. 

December 2, 1926, 

- Present :—Mr. Justice Iqbal Ahmad. 
JAWAHIR GIR—DeErFenDant— 
APPELLANT 
versus 
JAGARNATH PRASAD—PLAINTIFF— 
RESPONDENT. 

Provincial Small Cause Courts Act (IX of 1887), 
Sch. Il, Art. 85 (it)—Suit for damages for wrong- 
fully cutting and appropriating tree, whether of 
Small Cause nature—Second appeal—Unnecessary 
prayer for declaration, effect of—Parti_land—Sale of 
tree by sub-tenant—Purchaser’s rights—Possessory title. 

The mere addition of a prayer for a declaration 
cannot prevent a suit from being of the nature cogniz- 
able by a Court of Small Causes provided it is really 
a suit of that nature. [p. 315, col. 2. 

Ramachendraiyar v. Noorulla Sahib (2), followed. 

Although the sale of a tree standing on parti land 
by a sub-tenant is of no avail as against the zemindar, 
yet the purchaser acquires a possessory title to the 
tree, and is, therefore, entitled to recover damages 
from a person who wrongfully cuts and misappro- 
priates the tree. |ibid.] b 

Gobind Prasad v. Mohan Lal (1), followed. 

A possessory title is good against the entire world 
except the true owner. |p. 316 col. 1.] 

"The question whether a suit for damages for wrong- 
fully cutting away and misappropriating a tree falls 
within Art. 35 (it) of Sch. IÍ of the Provincial Small 
Cause Courts Act considered but not decided.] 

Second appeal against the decree of the 
District Judge, Benares, dated the 14th of 


March, 1924, 

Messrs. P. L. Banerji and Gadadhar 
Prasad, for the Appellant. 

Mr, Harnandan Prasad, for the Respond- 
ent, 


JUDGMENT.—This is a defendant's 


appeal and arises out of a suit fora decla-’ 


ration, that a certain mango tree, that had 
been cut by the defendant, belonged to the 
plaintiff and for recovery of Rs. 30 on 
account of damages for the mango tree so 
cut. : 
The plaintiffs case was that cn the 21st 
of September, 1920, he purchased the tree 
in question from two persons Ganga and 
Khurbur, who owned that tree, and as 
such the defendant bad no right to mis- 
appropriate the timber thereof. ` 

The defence to the suit was that the tree 
in dispute belonged to the defendant, and 
that in any case the vendors of the plaintiff 
had not a transferable right in the tree and 
the sale by them was absolutely void, and 
that the sale in favour of the plaintiff 
was fictitious and without consideration. 

The trial Court held that the sale in 


favour of the plaintiff was for consideration . 
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and that the defendant's allegation that 
the tree belonged to him and not to the 
vendors of the plaintiff was not correct. It 


_ further held that inasmuch as the vendors 
` of the plaintiff were mere ‘sub-tenants in 


the village and the tree in dispute was on ae 
parti land the vendors of the plaintiff had 
no right to sell the tree, but relying on the 
case of Gobind Prasad v, Mohan Lal (1) that 
Court held that even though the sale in the 
plaintiff's favour was of no avail as against 
the zemindar, the plaintiff had a possessory 


‘title to the tree and this entitled the plaint- 


iff to a decree against the defendant. 

The lower Appellate Court has affirmed 
the findings arrived at by the trial Court 
and has held that the plaintiff's allegation, 
that Ganga and Khurbur were the owners 
of the tree in dispute, was proved, and cn 
that finding has, forthe reasons assigned 
by the trial Court, affirmed the decree of : 
that Court.: 


Against the decree ofthe lower Appellate 
Court this second appeal has been filed by 
the defendant. A preliminary objection, 
is taken to the hearing of the appeal, by 
the learned Counsel for the respondent, on 


“the ground that the suit being of a nature 


cognizable by a Court of Small Causes, and 
the value of -the subject matter of the suit 
being less than Rs. 500 a second appeal dces 
not liein this Court. The learned Counsel 
for the appellant has argued that the suit 
was ofanature that was excluded from tke 
cognizance of a Court of Small Causes, 
and has placed reliance on Art. 35 (it) of 
the Second Schedule to the Provincial 
Small Cause Courts Act. Before dealirg 
with the preliminary objection taken by 
the learned Counsel for the respondent, I 
must point out that the mere fact that a 
declaratory relief was sought by the plaint- 
iff would not make the decree of the lower 
Appellate Court appealable to this Court, 
if the relief for damages, which the plaint- 
iff claimed, could have been obtained Ly 
him without asking for a declaration. The 
mere addition of a prayer for a declaration 
cannot prevent the suit from being of the 
nature cognizable by a Court of Small 
Causes provided it was asuit of that nature, 
This was the view taken in the cage of 
Ramachendraiyar v. Noorulla Sahib (2). 
In the present case there can be no room 
for doubt, that the plaintiff, on proving the 


(1) 24 A. 157. 
(2) 30 M. 101; 1 M. Ls TP. 314; 16 Mi Lu J. 477 (F B), 
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facts set out Ake plaint, could ‘have-been 
given a deéreb for damages claimed -by 
him, evenif a déclaration of his title was 
not sought for ‘by-him in the plaint. 
On the question whether or nota suit of 
“the present nature is cognizable by a Court 
of Small Causes, there is a divergence of 
judicial opinion in this Court. ` It has been 
held by a learned Judge of this Courtin 
the case of Kunwar Palv. Madan Mohan 
(3) that a case like the present does not 
come within Art. 35 (ii) of the Second 
Schedule to the Small Cause Courts Act 
and is cdgdizible by a Court of Small 
Causes,, Whereas it has been held in the 
eass of Dukhi v. Dhanni Misir (4) by an- 
other léarned Judge of ‘this Court that a 
case like the présent does come within the 
Article mentioned above and is exempt 
from the jurisdiction of the*Court of Small 
Causes. ‘I may also point out that it has 
been consistently held by the Caleutta 
High Court that a suit. like the present is 
not cognizable by a Court of Small Causes: 
vide Ram, Prasad Pramanik v. Sricharan 
Mandal (5), Helaluddi Molla v. . Abdul 
Gafur Molla (6) and Lalu Sardar v.Chedali 
Mrioha (7). In, this state of conflict of . 
judicial opinion, I would not have decided. 
this case without sending it before a larger 
Bench, if I were satisfied that this appeal 
cannot be dispased of without a determina- 
tion of the point of law involved in the pre- 
liminary objection. 


- Tt appears to me that on the findings 
arrived at by the Courts’ below the decrees 
of those Courts are perfectly correct. It may 
be that the vendors of the plaintiff had not 
a transferable right in the tree sold to the 
plaintiff but the transfer could only be 
assailed by the zemindar. On the findings 
of the lower Appellate Court, the plaintiff 
was in peaceful possession of the tree in 
dispute and had thus a possessory title 


which was good against the entire world- 


except against the trueowner. The defend- 
ant has been found not to be theowner of 
the tree and as such the case ‘comes within 


the principle of lawin the case of Gobind: 


Prasad v. Mohan Lal (1). 
ae a Ind. Oas. 645; 21 A. L. J. 213; A. I. R. 1923. 


KO 73 ‘Ind. Cas. 956; 21 A. L. J. 357; A. L R. 1923 


All. 543. 
(5) 41 Ind. Cas. 276; 21 ©. W. N. 1109; 27 C. L. J. 


94. 
(6) 41 Ind. Cas. 936. 
(17:45: Ind? Cas. 15. 


The defendant not: having a shadow of 
right to the tree is liable to answer the 
claim of the plaintiff for damage. ~ 

The result is that I dismiss the appeal 
with costs, . 

ALN. A, Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Sgconp Civics APPral No. 1079 or 1924, 
December 3, 1926. 
Present:—Mr. Justice Ashworth, - 

RAM LAL KOERI AND OTHERS— 
PLAINTIFFS —APPELLANTS 
versus 
. PANCHU AHIR AND OTHERS— 
DEFENDANTS —RESPONDENTS, 

Hindu Law—Joint family—Property of joint 
familyRevenue registry in the name of some members 
—Compromise decree against these members, whether 
binding on Family—Manager, power of, to confess judg- 
ment. 

Where a person ‘is entered in the revenue papers 
as representing himself and others of. his family he 
can be sued, ina suit calling in question ‘that entry, 
-as representative of these other members, [p. 317, col, 


Tt is’ competent “for ‘the persons representing a. 
family in the village khewat to confess judgment ina 
suit brought against the family on the ground that it 
had no interest in the land. [p. 317, col. 2] .. 

A compromise decree passed against’ a manager or 
representative of a joint Hindu family is binding on 
the other members of the family in the absence of 


fraud or collusion. [ibid.] J 
Jagan Nath v. Mannu Lal (1), followed. 


Second appeal against the decree of the 
Additional Subordinate Judge, Azamgarh, 
dated the 25th February, 1924. 

Mr. N. Upadhia, for the Appellants. . 

Mr. Harnandan Prasad, for the. Respond-- 
ents. as 
JUDGMENT.—This ` second appeal, 
arises out of a suit brought by the ‘plaintitfs- 
appellants for an injunction against the, 
defendants interfering with the plaintiffs’ 
rights as occupancy tenants in plots, 
Nos. 824, 825 and 728 in a certain village, 
and for possession in case the Court held, 
that they were out of possession. 

The plaintiffs’ case was this. In the 
Settlement of 1307 Fasli (19.0 A.-D.) the, 
predecessors-in-interest of the defendants,- 
along with other persons had been incor-- 
rectly entered as .oce1pancy tenants where; 
as really the predecessors-in-interest of the- 
plaintiffs were the occupancy tenants: that 
in 1910 the plaintiffs (or. their predecegsors- + 
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in-interest) sued one Sunahi and Jaggu 
along with other persons for a declaration 
that the entry-in the Settlement Papers was 
wrong: that the suit was compromised and 
that in execution of a decree based on the 
compromise the plaintiffs or their predeces- 
sors-in-interest were given ` possession 
against the said Jaggu, Sunahi and other 
persons. No immediate action was taken 
for correction of: the revenue papers but in 

"1922 the plaintiffs applied for correction of 
the papers, The application though grant- 
ed at firat was thrown outi in appeal: Hence 
this suit. 

The suit was decreed by the. Munsif who 
gave the decree both for injunction and-for 

. possession. In first appeal, however, the 
Additicnal Subordinate Judge of Azam- 
garh has dismissed the suit in respect of 
two ofthe numbers, 824and-728. The plaint- 
iffs consequently appeal. 

.The reason for dismissal of. the suit by 
the Additional Subordinate. Judge is that 
he found that .the- defendants- respondents 
were not bound by the compromise of 1910, 
inasmuch as, although .the defendants, age 
either sons or nephews of.persons who were 


parties-to the compromise and subsequent. 
proceedings, yet their father. or uncle, as: 


the, case:may be, was not. entitled to.give 
up the defendants’ rights. in the holding 


in. the. absence. of sufficient cause being. 


shown by the-plaintifis, and the Court held 
that there was no evidence to prove that 
the compromise was necessary. , 
| There can be no question that if the 
compromise decree was passed against 
theserélations.of the defendants -as repre- 
: senting their respective families it would 
` bind:the other members of, the family pro; 
vided that the compromise itself was exe- 
cuted. -by these persons on behalf of their 
families... It- is said, however, that the 
burden of proving this latter fact was on 
the plaintiffs. . Ib appears from this case 
that Juggu, Sunahi end Sarab Sukh were 
sued -in the former suit of 1910 because 
their names. alone were, entered in..the 
revenue papers. . It appears. reasonable to 
hold that where a person is: -entered in the 


papers as representing’ himself and. others. 


of his family he.can be sued, inva suit call- 


ing in guestion that entry, as representative 


of these other mémbers.-- *-. 
In Jagan Nath v. Mannu. Lal (1) if was 
held that ‘it’ was competent’ ‘to the father 


jp 16 A, 231;.A, W: N, (1894)-60;8 Ind. Dec, (na) 
, . 
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ofa joint: Hindu family-in his capacity as 
managing member of the family to refer to 
arbitration. In the same way I hold that 
itis competent for the persons representing 
a family in the village khewat to confess 
judgment in a suit brought against the 
{amily on the ground that it had no interest 
in the land. The same ruling is authority 
for holding that the mauager or representa- 
tive's acts are binding on the other members 
of the family in the absence of prcof of 
fraud or collusion. I hold that the defend- 
ants were bound by the compromise decree 
in the absence of proof of fraud or collusion 
on the part of the members of the family 
who were parties to that decree, 

It has been urged also as an answer to 
this appeal that the lowér Appellate Court 
was wrong in holding that the suit against 
the defendants was not barred by limita- 
tion. Theargument is that the compromise 
decree was cnly executed by symbolical - 
possession being given tothe plaintiffs and 
not by delivery-of actual possession. This, 
it is said; is plain from the fact that in the 
previous ‘suit the then plaintifis contended 
that the then defendants -were. sub-tenants: 
This plea, however, jgnores ‘the terms, of 
the compromise. The compromise of 1910 
provided for the then: “plaintiffs getting 
possession. We can only presume that the 
then defendants were not only prepared to 
acknowledge the title of the then plaintiffs 
as occupancy tenants but were prepared to 
vacate the holding in their favour. The 
defendants themselves had not admitted up 
to the date -of that compromise that they 
were sub-tenants and I see no reason for 
importing any such allegation into the 
terms of the compromise merely because 
the plaintiffs had made it--in their plaint. 
I hold that the plaintiffs. were given 
attual possession and conse quently no limitas 
tion could bar their present suit. 

: For the above reasons J-allow this appeal 
with costs and restore the decree of the 
trial Court: The plaintifis will get their 
costs also’ in the see Appellate Court, 


‘ALN, 4. Appeal allowed. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECES No. 706 
or 1924, 

June 18, 1926, 

. Present:—Mr. Justice B. B. Ghose and 
Mr. Justice -Cammiade. 
HAR KUMAR DE—Ptarntirr—APPELLANT 
VETSUS 
JAGAT BANDHU DE—Derenpant— 
RESPONDENT, A 
. Wrongful injuncticn—Suit for damages, maintain- 
ability of. 

Although asa general rule an action does not lie 
for damages against a person for bringing a civil 
action, however malicious and unfounded it may be, 
yet a suit can be maintained for damages for wrong- 
fully obtaining a temporary injunction. [p. 318, col. 2.] 

Mohini Mohan Misser v. Surendra Narain Singh (1), 
commented upon. 

_Joykalee Dasee v. Representative of Chandmalla 
(5), Raj Chunder Ray v. Shama Soondari Desi (6) 
and Bhushan Chandra Pal v. Narendra Nath Koor (7), 
relied on. i : 

Appealagainst the decree of the Subordi- 
‘nate Judge, Chittagong, dated the lst De- 
cember, 1923, reversing that of the Munsif, 
Patia, dated the 27th February, 1922. 

, Babu Narendra Kumar Das, for the Ap- 
pellant. $ 
- Babu Chandrasekhar Sen, for. the Re- 


spondent. | 


JUDGMENT. 

Ghose, J.—This appeal raises a short 
question, but with regard to which there 
seems to be a good: deal of controversy. 

The plaintiff broughtthe suit for damages 
against the defendant for obtaining an 
order of temporary injunction wrongfully 
on insufficient grounds by reason of which 
the plaintiff had suffered damages, inas- 
muchas he had topay compensation toa 
third person on account of breach of a 
contract for erecting a hut. The defend- 
ant: had brought a suit for possession of a 
certain property and, in the course of the 
suit, he had obtained a temporary injunc- 
tion restraining the present plaintiff from 
going on with the building operation on 
the disputed land. The suit was decided 
in favour of the present plaintiff and 
thereupon theinjunction was dissolved. 

It is unnecessary for me to state in detail 
all the facts alleged, having regard to the 
order that we proposé to make in this case, 

The trial Court passed a decree in favour 
of the plaintiff. On appeal by the defend- 
ant, the suit has been dismissed by the 
Subordinate Judge on the ground that such 
a suit as this is not maintainable. He 
relied on the authority of the case of Mohini 
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Mohan Misser v. Surendra Narain Singh (1) 
for holding that the present action for 
damages is not maintainable. 

The plaintiff appeals against that deci- 
sion and the point that has been argued 
before us is that, according tothe author- 
ities of this Court, such a suit is main- 
tainable.’ We have now to consider the 
question with reference to the cases that 
have been decided in this Court. There 
cannot be any doubt whatever that as a 
general rule an action does not lie for 
damages against a person for bringing a 
civil action, however malicious and un- 
founded it may be. The reason is this, 
that the defendant is amply compensated 
in the costs awarded by the Court and the 
Court has the authority to mould its 
decree for costs according to the circum- 
stances of the case. 


The question is whether under the pre- 
sent circumstances a separate suit for 
damages lies or not. Atthe outset I must 
refer to the case of Norendra Nath Koer v. 
Bhusan Chandra Pal (2) which came for, 
consideration before a Full Bench of this 
Court. But it was held that the question 
referred ‘to the Full Bench did not arise 
for decisionin that case. In delivering 
the judgment of the Court, Mookerjee, Act- 
ing Ohief Justice, made the following 
observation: “There are two sets of deci- 
sions inthe reports: Inone setit is laid 
down thata person, who unlawfully in- 
terferes with the exercise of the property 
rights of another, commits an act in the 
nature of trespass to property,and is liable 
for damages in an action for trespass. In 
the other series ofcases it is laid down 
that no suit lies for damages against a 
defendant for maliciously and without 
reasonable and probable cause instituting 
a civil action. As an illustration of the 
former class, reference may be made to the 
case of Bhut Nath Pal Mistry. v. Chandra 
Benode Pal Chowdhury (8). As an illustra- 
tion of the latter class, reference may be 
made to the cases of Bishun Singh v. Wyatt 
(4) and Mohini Mohan Misser v. Surendra 
Narain Singh (1).” The learned Vakil for 
the appellant relies upon the case of Bhut 
Nath Pal Mistry v. Chandra Benode Pal 


(1) 26 Ind. Oas. 296; 42 O. 550; 210, L. J. 68; 18 O 
W. N. 1189, 
2) 57 Ind, Cas, 375; 31 O. L. T. 495 (F. B.) 


3) 16 Ind, Oas. 443; 16 O. L. J. 34. 
R Ind, Oas, 729; 16 O, W. N. 540; MOL f 
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Chowdhury (3), cited above, as directly in 
his favour. Ido not find anything dis- 
tinguishing the present case from that 
case. In that case it was held that because 
the defendant had obtained a temporary 
injunction in a previous suit for possession 
of property restraining the plaintiff from 
carrying on a building operation, the 
plaintiff was entitled to damages, as the 
act was in the nature of trespass to pro- 
perty. The case of Bishun Singh v. Wyatt 
(4), referred to above, also supports the 
` contention of the appellant. In that case 
Mookerjee, J., in delivering the judgment 
of the Court, is reported to have observed 
(at page 520*): “The broad proposition for- 
mulated by the learned Vakil for the appel- 
lant that the suit as framed is not main- 
tainable cannot consequently be supported, 
and the statement that the institution of 
an ordinary civil action, however unfound- 
ed, vexatious and malicious it may be, is 
not a good cause of action must be 
qualified when there has been arrest of 
person or seizure of property.” The learned 
Judge then ‘referred to the provisions of 
the Civil Procedure Code of 1882, which 
are now embodied in s. 95 of the ‘present 
Code, and lower ‘down he referred to a 
number of cases in this Court which I have 
examined and found as supporting the pro- 
position that a suit like the present one is 
maintainable. It is unnecessary for me to 
enumerate the cases over again. But I 
may observe that there is the high author- 
ity of Sir Barnes Peacock, O. J., in the 
case of Joykalee Dasee v. Representative of 
Chandmalla (5) in favour of this proposi- 
tion. The learned Chief Justice observed 
at page 135 that: “Ifa plaintiff brings a 
Buit or makes an application, maliciously 
or without probable or reasonable cause, 
to a Court of competent jurisdiction, to 
seize property of another pérson as the 
property of his judgment-debtor, he may 
be liable to damages for any injury which 
may be occasioned by reason of the order 
of the Court. Uponthe same principle, a 
person may be liable to damages for apply- 
ing for an injunction upon grounds which 
he knows to be insufficient.” In the case 
of Raj Chunder Roy v. Shama Soondari 
Debi (6) where a suit was. brought to re- 


cover damages for injuries caused by an 
(5) 9 W. R. 133. 
(6) 40. 583; 2 Ind. Dec. (x. s.) 370. 
1 
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arrest in accordance with a decree of a 
competent Court, White, J.,in giving the 
judgment of the Court, states the special 
circumstances under which such a suit is 
maintainable. One of the grounds is that 
the injury sustained is something other 
than an injury which has been or might 
have been compensated by an award of 
costs of the suit, e.g., that he has suffered 
from collateral wrong. It is unnecessary 
for nie to cite other cases on the question. 
I may only refer to the last case of Bhushan 
Chandra Pal v. Narendra Nath Koor (i), 
the same case which was referred to the 
Fall Bench (NorendraNath Koer v, Bhushan 
Chandra Pal (2)] This case came up for 
decision before a Division Bench consisting 
of Mookerjee, Acting Chief Justice, and 
Fletcher, J., and the learned Judges held 
that a suit for damages was maintainable 
for wrongful attachment of property, which 
was pointed out by the defendant as the 
property of his judgment-debtor. That 
such a suit is contemplated by the Legisla- 
ture as capable of being brought would 
appear by a reference to sub-s. (2) of a. 95, 
Oivil Procedure Code. In that section, 
arrest, attachment and temporary injunc- 
tion are placed under the same category. 
It would also appear to be absolutely wrong 
to deprive the plaintiff of a right of suit 
and to say that his only remedy is by an 


application under s. 5, Civil Procedure 


Code, if he suffers damages to the extent 
of more than Rs, 1,000. Imay also refer to 
Art. 35, cl. (k) of the Second Schedule of the 
Provincial Small Cause Courts Act which 
contemplates that such a suit is maintain- 
able and under which the cognizance of a 
suit like this is taken out of the jurisdic- 
tion of a Small Oause Court, It can, there- 
fore, hardly be said that a suit like the 
present one is not maintainable. 


Ib is quite true that certain observations 
made in the judgment of Mr. Justice 
Fletcher in the case of Mohini Mohan 
Misser v. Surendra Narain Singh (1) may 
be considered as supporting the decision of 
the learned Subordinate Judge. But the 
general observations made with regard to 
the maintainability ofa suit for damages 
for wrongfully obtaining a temporary in- 
junction may be considered as obiter, be- 
cause it was held in that case that even 
assuming that the suit was maintainable it 
was barred by limitation. Mr. Justice 


_ (7) 60 Ind. Cas, 280; 32 O, L, J, 286, 
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Richardson expressed his doubt whether 
such a suit was maintainable or not. But 
having regard to the long line of cases 
which have been enumerated in the judg- 
.ment in the case of Bishun Singh v. Wyatt 
(4) to some of which I have referred, it 
can hardly be doubted that such a suit has 
always been regarded in this Court to be 
maintainable. 

It is unnecessary for me to state at this 
stage what the plaintiff must prove in 
order to succeed in sueh a suit. The only 
thing that we have to decide now and 
about which we need express an opinion, 
is that having regard to the observations’ 
made above it cannot be held that the suit 
should be thrown out on the ground that it 
is not maintainable. 

The judgment and the decree of the 
Subordinate Judge must, therefore, be re- 
versed and the case sent back to the lower 
Appellate Court for decision on the other 
questions involved in the case. 

Costs of this appeal will abide the final 
result. 

Cammiade, J.—I agree. 

f : Appeal allowed : 
Case remanded, 


_ ALLAHABAD'‘HIGH COURT. 

Execution Seconp CIVIL APPEAL No, 1881. 
oF 1925, | 
November 24, 1926. 
Present:—Mr. Justice Dalal and 

i Mr. Justice Pullan. 

Maharaj HARI RAM—DecreEr-HOLDER— 

| | APPELLANT 

4 a versus 
SRI KRISHAN RAM—Jvpement-Dastor— 
j RESPONDENT, 

Provincial Insòlvency Act (V of 1920), 8s. 27, 28, 
$1, 483—Adjudication order—Arrest of insolvent in 
execution whether prohibited—Expiry of’ time for ap- 
plying for discharge—Automatic discharge. 

“Without an order of the Insolvency Oourt an insol- 
vent is not discharged automatically at the end of 
the period fixed in the order of adjudication for an 
application for discharge. The provisions ofs. 43 of 
the Provincial Insolvency Act do not contemplate any 
automatic discharge. | 

. Abraham v. Sookias (1), followed. 

The mere adjudication ofa judgment-debtor as an 
insolvent does not prevent his arrest in execution of a 


decree obtained against him. ` 
“Radhey Shiam v. Mohammad Tagi (2), followed, 


Execution second appeal from the decree 


of the District Judge, Ghazipur, dated the 
th September, 1920, 
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Mr. U.S. Bajpai,for the Appellant. 
Messrs. Gadadhar Prasad and Mokshada 

Prasad, for the Respondent. 
JUDGMENT.— A decree-holder appli- 

edfor the arrest of the judgment-debtor, 

who was an insolvent, and it was granted! 
by the first executing Court of the Sub- 
ordinate Judge. On appeal the learned 

District Judge held that in consequence of 

an order of adjudicaton in favour of the 

judgment-debtor passed by the Insolvency 

Court under s. 27 of the Provincial Insol- 

vency Act, the respondent was protected 

from arrest. The decree-holder has come 
here in second appeal. It was first argued 
that the application for executioh was time- 
barred because the insolvent was auto- 
matically discharged six months’ after the 
order of adjudication, that is, on the 13th 

November, 192]. The application was 

made by the appellant on 2nd March, 1925. 

We are of opinion that the provisions of 

s. 43 of the Insolvency Act do not contem- 

plate any automatic discharge. “A Bench 

of the Calcutta High Court was of that 
opinion in Abraham v. Sookias‘(1), Without - 
an order of the Insolvency Court the in- 
solvent is not discharged automatically at 
the end of the period fixed inthe order of 
adjudiction for an application for dis- 
charge. 
In s. 28 of the Provincial Insolvency Act 
the effect of an order of adjudication is 
described and protection from arrest in 
execution of a decree is not provided. If it 
had been the intention of the Legislature to. 

protect insolvents, the provisions of s. 31 

which permit an insolvent to . apply to the. 

Insolvency Court for a protection order, 

would have been superfluous. We find 

that one of thelearned Judges of this Court, 

Mr, Justice; Daniels, held in Oudh that 

under the present Act the creditor can pro 

ceed to- arrest as if no adjudication had 
taken place [Radhey Shiam v. Mohammad 

Taqi (2).] The first Court was correct in its 

opinion. We set aside the decree of the’ 

lower Appellate Court, restore the decree of 
the first Oourt and decree this’ appeal. with 
costs of all Courts. 


A. N. A. Appeal allowed. 
A) 81 Ind. Oas. 584; 51 O. 337; A. I. R. 1924 Cal, 


71. 
(2) 72 Ind, Oas. 911; A, I, R. 1923 Oudh 36; 9 O. & 
AL. R. 387, ° $ 
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CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE DECREES 
Nos. 5438 AND 544 or 1923. 
June 23, 1926. 
Present:—Mr. Justice Pearson and 
Mr, Justice Chakravarti. 
BHABADEB OHATTERJEE— 
DEFENDANT—-APPELLANT 
versus : 
BHUSAN CHANDRA MUKHERJEE— 
PLAINTIFF—RESPONDENT. 

Limitation Act (IX of 1908), s. 26, object of—‘Ease- 
ment'—Right to bathe in tank—Acquisition of easement 
otherwise than under Statute—Long user of tank by 
public—Dedication. À 

The object of s. 26 of the Limitation Act is to make 
more easy the establishment of easement rights, but it 
is remedial and neither prohibitory nor exhaustive 
and it does not exclude or interfere with other modes 
of acquiring easements. [p. 321, col. 2.] _ 

A right to the use of the water of a tank for bathing 
and'for other domestic purposes can be acquired in 
India by long user. [p. 321, col. 1; p. 322, col. 1.) 

When one finds that a tank exists from a long time 
past and the public have enjoyed the use of the 
water of such a tank, itis open to the Court to pre- 
sume that the water of such a tank was dedicated by 
the owner for the public use. Such a dedication can be 
inferred from the manner and the duration of such use. 
[p. 322, col. 2.] : 

Per Pearson, J.—The word ‘easement’ as used in s.26 
of the Limitation Act is wider than itis in English 
Law, nd includes at least a profit a prendre. [p. 321, 
col, 1, 

Per Chakravarti, J.—Section 26 of the Limitation 

Act does not give an exhaustive description of the 
rights acquired by long user. [p. 322, col. 1.] 
f Second appeals against the decrees of the 
District Judge, Burdwan, dated the 10th 
June, 1922, affirming those of the Munsif of 
Burdwan, dated the 30th June, 1920. - 


Babu Baranasibasi Mukerjee, for the Ap- 
pellant. con 

Babu Sarat Kumar Mitra, for the Re- 
spondent. 


JUDGMENT. 
S. A. No. 543 oF 1923, 

Pearson, J.—The plaintiff claims the 
use of the water in the defendant's tank 
for bathing and other purposes, His claim 
has been upheld. 

The argument on behalf of the appellant 
has beén rested very largely upon conr- 
siderations arising upon the English author- 
‘ities rélative to the law of easements pre- 
vailing in that country, though it is indeed 
conceded that the word inits use ins, 26 


of the Indian Limitation Act,as shown by _ 


the Explanatiqn ins. 2, is wider than the 
meaning of the wordin English Law and 
would inelude atleast a profit a prendre. 
_ In cases of this character attention has been 
. dirééted by the Judicial Committee to the 
21, 
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danger of proceeding necessarily upen 
English authorities. In Bhola Nath Nunni 
v. Midnapore Zemindary Co. (1) a case uf 
villagers claiming a right of pasturexe, 
Lord Macnaghten said: “Ib appears so 
their Lordships that on proof of the fact 
of enjoyment from time immemorial there 
could be no diffculty in the way ofthe 
Court finding a legal origin for the right 
claimed. Unfortunately, however, both in 
the Munsif’s Court, and in the Court of the 
Subordinate Judge, the question was over- 
laid, and in some measure obscured, by 
copious references to English authorities 
and by the application of principles or 
doctrines more or less refined, founded on 
legal conceptions not altogether in har- 
mony with Eastern notions.” Iam of opin- 
ion that the present case does nol in fact 
fall to be decided upon a question of ease- 
ment arising under s. 26 of the Limitation 
Act, and it does not follow that, because 
the plaintiffs may fail to show their right 
to reliefon that ground, they are, there- 
fore, entitled to no relief, and the suit must 
fail. As pointed out in Rajrup Kocr v. 
Abul Hossein (2) the object of the Statute 
was to make more easy the establishment 
of rights of this description; but it is re- 
medial and neither prohibitory nor exhaus- 
tive, and it does not exclude or interfere 
with other modes of acquiring easements, 
Clearly, therefore, it is open to the plaintiff 
to show, if he can, that he is entitled to a 
right which may be of that nature although 
not actually within the strict meaning of 
the term, It is argued that the Court 
ought not to make out a case for the plaint- 
iff which he has not made himself, and 
that the plaintiff in this case has grounded 
his case on easement and must, therefore, 
succeed upon that or not at all. From an 
examination of the plaint, however, whieh 
has been placed before us, it is clear that 
though mention is made of the plaintiff's 
claim as upon an easement it is also said 
to be based on customary right, and in any 
case what the plaintiff has done sub- 
stantially is to plead the facts and ask for 
such relief as he may be entitled to. ‘There 
is nothing unreasonable in the right claim- 
ed, which is one without which in this 
country probably village life could not go 

o 


(1) 31 O. 503; 8 O. W. N. 425; 14 N. L. J. 152; 51 
I. A. 75; 8 Sar. P. C. J. 611 (P. C.). 
(2) 6 O. 394; 7 C. L. R, 529; 7 I A. 240; 4 Shore L, 


-R. T; 4 Sar. P, O. J. 199; 3 Suth. P. C, J, 816, 4 Lid, 


Jur, 530; 3 Ind, Dec, (x, 8.) 257 (P. C.) 
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on. From the long continued user which 
| has been proved in the present case it is 
“ reasonable to presume a dedication of the 
tank to these. uses. As pointed out in 
Rajrup Koers case (2) the uphelding of 
such a right does not mean that the owner 
is shut out altogether from improving or 
dealing with his property. An instance 
where a right of this nature was upheld is 
to be found in Channanam Pillay v. Manu 
Puttur (3). 

For these reasons I think the appeal must 
be dismissed with costs. 

Chakravarti, J.—I agree with the 
order which my learned brother proposes 
to make in this case and wish to add a few 
observations. 

The right claimed by the plaintiff is for 
the use of the water of the tank for bathing 
and for other domestic purposes. It was 
clearly stated in the-plaint that the claim is 
based upon user for over 20 years peaceful- 
ly, uninterruptedly, openly and as of right. 
The lower Appellate Court has found upon 
the evidence that such user by the plaintiff 
has been fully made out. On this finding 
the lower Appellate Court has granted a 
decree to the plaintiff and has affirmed the 
decree of the trial Court. 

The main contention of the defendant- 
appellant is that the right which the plaint- 
iff sought to establish was a right of ease- 
ment and that in the circumstances of this 
case the plaintiff's claim cannot be based 
on easement as contemplated in s. 26 of the 
Limitation Act. 

Itis a well-established proposition now 
that s. 26 of the Limitation Act does not 
give an exhaustive description of the right 
acquired by long user. | 

The right claimed in this case is by the 
neighbouring residents of an oldtank. The 
water of the tank they say was used for the 
various purposes stated in the plaint. 


In a hot country like Bengal necessity. for 


the user of pure water is very great indeed. . 
A good tank largely supplies. such a need - 


and it is only arich man who can find the 
money necessary for the construction of 
such a tank but the poor people also need 
the water which they cannot themselves pro- 
vide for. In these circumstances it has 
been animmemorial custom im this country 
that those who can afford think it an act of 


great public benefaction to . construct tanks . 


for public use. The Hindu Sastras have laid 
(3) 1M, Ld. 4%, 
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down in numerous texts the high merits 
which a man‘ acquires by digging a tank 
and dedicating it for ‘public use. I shall 
quote oneof such textswhich when translated 
runs as follows :— 

“ As there is ‘no sustaining of lifein both 
worlds without water consequently the wise 
man should always construct. a reservoir 
of water. A well isequal to the Agnis- 
tama Sacrifice, ina desert it equals the 
Ashwamedha”: Vishnudharmattora. “Again 
it promises heaven to the maker of wells 
and large tanks.” See P. N. Saraswati's 
Tagore Law Lectures, pages 192-193. The 
words by which the dedication is made are - 
these: —‘ This water has been given by me . 
to all beings in common; let all beings be 
satisfied by bathing, drinking and immer- 
sion.” See page 205, Whether from reli- 
gious views or from a sense of public duty 
many thousands of such tanks were ex- 
cavated all over Bengal and dedicated for 
public use. 

In this country, therefore, where this 
mode of dedication is so widely known 
when one finds that a tank exists from a 
long time past and the public, that is the 
people of its neighbourhood, have enjoyed 
the use of the water of such a tank, it is 
open to the Court to presume that the 
water of such a tank was dedicated by the 
owner for public use. Such a dedication can 
be inferred from the. manner and the dura- 
tion of such use. ‘It is not necessary, there- 
fore, to seek the aid of s. 26 of the Limitation 
Act forthe acquisition of such a' right. It 
should also be remembered that in this 
country’a large number of tanks do exist 
which were intended for private use and 
no dedication to the public was’ intended, 
although, as a matter of fact, the people in 
the neighbourhood are ordinarily allowed 
to use the water. The words used.in dedi- 


eating such a tank are expressive of a 


limited use. They are these:—'tLet the 
relations in my family that have come to 
this world, or willcome into existence in 
future have satisfaction by means of the 
water: let all beings enjoy it by washing, 
drinking and bathing,” (see Raghu Nandan 
in his Treatise on Consecration. of Tank.) 
Such private tanks are usually found in 
the compound of a private house. In such 
cases the user by the nefghbours will, of 
course, be merely taken to be permissive. ' 
The Court shall find in the” circumstances 
of each case whether the tank is ‘a private 
one, or one in which a dedication in favour 
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~sọf the public may be presumed;.. The tank 
in this suit was not shown to be a private 
one.- 

i ~S. A. No. 544 oF-1923. 

‘ Our judgment in S. A. No. 543 of 1923, 
‘governs this appeal also. This appeal is, 
‘therefore, dismissed with costs. 

OL: Appeals Denied, 

ALN. A. : 
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RANGOON HIGH COURT. 
di Crvit ArpgaL No. 205 op 1925. 
` September 3, 1926. | 
Present: —Mr. J ustice Carr and 
Mr. Justice Mya Bu. 
MA AH PU AND oTHERS—PLAINTIFFS— 
APPELLANTS 
versus i 
U PO LAT AND OTAERS—DEFENDANTS— 
RESPONDENTS. 

Buddhist Law—Partition—Grandchildren's right to 
claim partition. 

Out-of-time grandchildren by an Orasa child can- 
not claim partition of the joint property of their grand- 
h parents on, grandfather" s re-marriage after their grand- 
mother’s death. [p. 323, col. 2.] 

Tun Myaing v. Ba Tun (1), followed. 


Appeal from the District Court, Henzada,. 
in Civil Regular No. ‘11 of 1925. 

Mr. Paw Ten, for the Appellant. 

Mr. Thein Maung, for the Respondent, 


. JUDGMENT.—The 
lants are the grandchildren of the lst de- 
fendant-respondent U PoLe, being thechild- 
ren of U Po Le's Orasa son Mg Po Kaing 
who predeceased his mother, Ma Ma. ‘Ma 
Ma died in 1283 B. E., and two years later 

_U.Po Le married Ma Pu Shan, the 2nd 
defendant-respondent.- The 3rd defendant- 
respondent Ma Ma Zun-is the only sur- 
viving child of U Po Le and Ma Ma. 

The first question for determination i8 
whether the plaintiffs. appellants are entitl- 
ed: to claim a share in the joint property 
of their. grand-parents on the re marriage 

of their grandfather U Po Le. 

In support of the plaintiffs-appellants’ 
claim two distinct lines of argument have 
been adopted. One is that as the out-of- 

_ time grandchildren by an Orasa child are 
. placed on the same plane as their uncles 
and aunts in.matters relating to inherit- 
. ance in ‘the estate of their grandparents, 
and as after the death of one of the parents 
a, younger child ‘or younger children of w 


. Burmese Buddhist. couple can claim par: 


Ma an Ëg v. U Bo LAT, 3493 


.in the Dhammathats cited in ss. 


plaintiffs-appel- : 


“ 


tition of the parental estate from the sur- 
viving parent on the latter marrying 
again, the grandchildren by an Orasa child 
who predeceased his first deceased parent, 
have the same rights as their uncles og 
aunts in regard to the right to claim par- 
tition from the surviving grand-parent, 
who re-marries, We find it unnecessary 
here to decide the question as to the 
rights of the younger children of a Bur- 
mese Buddhist couple to demand partition 
on the re-marriage of the surviving parent 
after the death of the other, because we 
are not satisfied that the first part of this 
line of argument can be upheld. Out-of- 
time grandchildren of the Orasa child are 
placed in the same position as their uncles 
or aunts.in the division of estate of their 
grand-parents, whereas other out-of-time 
grandchildren are allowed, in such divi- 
sion, only one-fourth of what their parents 
would have got had they survived their 
own parents. The origin of this rule lies 
162, 163 
and 164 of the Digest, Volume I which 
‘deal with the modes of division’ among 
the children and grandchildren of a couple 
who have both died, and wecan find no 


` authority whatsoever to warrant an exten- 


sion of that rule or its principle to a casa 
‘like the one under consideration. The last 
sentence in the extractfrom Manu Vannana 
Dhammathat in s. 163 of the Digest, Volume 
I, runs: “The same rule applies. whether 
the partition is made during the lifetime 
‘of the grandparents or after their death,” 
and it may at first sight appear to give 
‘support to the argument in favour of an 
extension of the rule to the present case. 
-But it is impossible to fix its import with 
any claim to accuracy, since we are unable 
to say that the clause “whether the parti- 
tion is made during the lifetime of the 
grand-parents” was intended to refer to 
any form of disposition of property other 
than what an aged or dying owner might 


“do by means such as a Thedansa more or 


less in accordance with the ordinary rules 
of succession. 

The other line of argument leads us to 
an examination of the texts dealing with 
‘the rights of the grandchildren as such 


‘ag against the surviving grand-parent to 


demand partition on thelatter’s re-marriago, 
The grandchildren whose parents are 


“still alive obviously have no such right. 


The texts relating to the point under con- 
sideration are to he found in ss, 260 and 


EN 
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261 of the Digest, Volume I, each of which 
presents the same extracts from three 
Dhammathats; Yazathat, Vinicchaya and 
Kungyalinga. These two sectionsare head- 
ed respectively. “The grandfather being 
dead, partition between the grandmother 
and the grandchildren on her marrying 
again,’ and “the grandmother being dead 
partition between the grandfather and his 
grandchildren on his marrying again,” 
The extract from the Yazathat gives as 
much as three-fifths of the whole estate 
to the grandchildren on the re-marriage 
of the surviving grand-parent. The reason 
for the rule appears to lie in the desire 
to penalize the grand-parent for “not 
living unmarried as he or she ought to, on 
the maintenance and support of the grand- 
children.” This reason is pregnant with 
practical absurdities, for we are unable to 
believe that in the year 991 B. E, when 
this Dhammathat was compiled, appreci- 
ably more than at the present day, most 
grandchildren were capable of looking 
after and willing to maintain, their grand- 
parent. Again, in granting three-fifths of 
the general joint estate of the grand- 
parents to the grandchildren, the Dham- 
mathat goes much farther than the largest 
possible extent to which the rights even 
of the children might for the sake of 


argument be stretched in partitioning the’ 


joint estate of their parents after the 
death of one parent and on the re-marriage 
of the survivor, which isonly half. 

Inasmuch as the Kungyalinga merely 
reproduces the same rule, it requires no 
separate discussion here. The only other 
Dhammathat on the point is the Vinicchaya 
according to which on the re-marriage of 
the survivor the grandchildren whose 
parents predeceased the deceased grand- 
parent receive half ofthe share to which 
their parents were entitled. ltis difficult 
to rely on this extract of the Dhammathat 
on account of its isolated nature. 

It has been argued that supportis lent 
to the claim of the grandchildren by the 
Dhammathat quoted in s. 256, with its 
cognate s. 258, ands. 257 with itscognate 
s. 209. These Dhammathats lay down the 
rules for partition of the grand-parents’ 
estate on the death of one of them be- 
tween the surviving grand-parent and the 
grandchildren, If these rules hold good, 


we would at once find that the grand- ` 


children who are the children of younger 
children, who predeceased their first deceas< 
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ed parent, are in a better position than 
the younger children themselves, who 
according to the accepted principles, have 
no right whatsoever in the parental estate. - 
In regard to these rules the Manugye a 
Dhammathat of paramount authority is con- 
spicuously silent. 

For these reasons, we are unable to hold 
that the rules in ss, 256 to 259. lend any 
material support to those laid down by 
Venicchaya in ss. 2t0 and 261. 

For the above reasons we are. unable to 


‘find sufficient grounds for departing from 


the decision inthe caseof Tun Myaing v. 
Ba Tun (1) which is for practical purposes 
on all fours with the present case. In 
the result we dismiss the appeal-with costs. 


R. L, ' Appeal dismissed, 
(1) 2 L.B. R. 292, 


ALLAHABAD HIGH COURT. 
SECOND OivIL APPrAL No. 941 or 1924, 

' December 1, 1926. 
Present:—Mr. Justice Iġbal Ahmad. 
Sheikh ABDUL KARIM—PLAINTIFE-— 
APPELLANT 


Versus | 
DURGA PRASAD AND oTHERs— 

DEFENDANTS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXXIV, - 
r. 8—Mortgage—Suit for redemption—Preliminary 
decree—Second suit for redemption before passing of 
final decree, whether maintainable—-Limitation Act 
(IX of 1908), Seh. I, Art. 181. ' 

A mortgagor who has failed to comply with th 
terms of a decree ina redemption suit filed by him, 
is not entitled during the continuance of that suit, or 
before the final decree in that suit has become incap- 
able of execution, to maintain a second suit for re- 
demption of the same mortgage. [p. 325, col. 1.] 

During the period of three years prescribed by Art. 
181 of Sch. I of the Limitation Act for applying for a 
final decree, a suit for redemption continues and 
during that period the rights of the mortgagor and 
mortgagee are governed by the preliminary decree. 
(p. 325, cols. 1 & 2.] 

. Sita Ram v. Madho Lal (1) and Hari Ram v. Indraj 
(2), distinguished. 

Second appeal from the decree of the 
District Judge, Benares, dated the ‘29th of 
‘February, 1924. s U 

Mr. Harnandan Prasad, for the Appel- 
lant. . . i 
Mr. U.S. Bajpai, for the Respondents... 

. JUDGMENT.—The question of law 
involved in this appeal is, as to whether ` 
a mortgagor, who has failed to comply 
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with the terms of a decree in a redemption 
suit filed by him, is entitled during the 
continuance of that suit, or before the final 
decree in that suit has become incapable 
.of execution, to maintain a second suit for 
redemption of the same mortgage. 
trial Court answered the question in the 
negative and dismissed the suit. The decree 
ofthe trial Court dismissing the plaint- 
. iff's suit has been affirmed by the lower 
Appellate Court, though not forthe rea- 
sons assigned by the trial Court. In my 
judgment a second suit for redemption is 
‘not ‘maintainable during the continuance 
of a previous suit for redemption of the 
ame mortgage or until the decree in the 
. former suit is capable of execution. 

By the preliminary decree ina redemp- 
tion suit, the mortgagor is allowed a period 
-of six months within ‘which heis required 
to pay the: amount declared due, at the 
date of such: decree, to the mortgagee, as 
a condition precedent to the redemption of 
the mortgage, and on his failure to do so 
. that decree directs the sale.of the mort- 
gaged property. The provisions of O. 
XXXIV, r.8 (4) areimperative, and if the 
payment required to be made by the mort- 
-gagor is not made by him within the 
time allowed by’ the preliminary decree, 
the Court is, unless it extends the time 
for payment; bound under the provisions 
of O. XXXIV, r. 8 (4), on application by the 
mortgagee, to passa decree, that the mort- 
gaged property or a sufficient part thereof 
be sold and the proceeds of the same be 
applied in the manner provided for in sub- 
cl. (4). It follows, therefore, that the fail- 
ure of the plaintiff in a redemption suit 
. to pay the amount fixed by the preliminary 
decree within the time allowed by that 
decree entitles the mortgagee to have a 
„decree in terms of sub-cl. (4) ofr. 8 of O. 
XXXIV and this right is vested in the 
mortgagee by the very terms of the pre- 
liminary decree which is binding both on 
the mortgagor and the mortgagee. The 
mortgagee has, by Art. 181 of the First 
Schedule to the Limitation Act, a period 
of three years from the last date fixed by 
the preliminary decree for the payment of 
the amount due on the mortgage, to apply 
fora final decree. If he fails to make such 

an application within three years, his 
right to apply fora final decree becomes 
time-barred, and the redemption suit comes 
to anend. But during the three years, 
‘from the date fixed for payment by the 


ABDUL KARIM b. DURGA PRASAD, 


The: 


825 


preliminary decree, the suit for redemption 
continues, and during that period the 
rights of the mortgagor and the mortgagee 
are governed by the preliminary decree. 

The necessary consequence of holding, 
that during the continuance of the fir&t 
redemption suit, the mortgagor isentitled, 
notwithstanding his failure to pay the 
amount fixed by the preliminary decree 
within the time allowed by that decree, to 
institute fresh suit for. redemption, will be 
to hold that the mortgagor is entitled to 
ignore the previous decree. This obvious- 
ly he cannot be allowed to do inasmuch 
as the decree in the former suit is binding 
on him. Again, if a second suit for re- 
demption were under the circumstances 
noted above to be allowed to continue, 
there will be the anomaly of two suits 
for redemption of the same mortgage, be- 
tween the same parties, going on side by 
side and ending in two inconsistent de- 
crees for redemption. The decrees in the 
two suits must necessarily be inconsistent, 
inasmuch as the time fixed for payment of 
the mortgage-money by the decrees in the 
two suits must necessarily be different. If 
the preliminary decrees in the two suits 
will be inconsistent, it follows that final 
decrees prepared on the basis of those 
preliminary decrees must necessarily be 
inconsistent, with the result that there will 
be two contradictory decrees capable of exe- 
cution between the same parties. There- 
fore, to answer the question of law noted 
in the beginning of this judgment in the 
affirmative would be to reduce the law to 
an absurdity, and Iam not prepared to so 
answer the question unless I am compelled 
by authorities to do so. 


But it was urged by the learned Counsel 
for the appellant, with all the earnestness 
at his command, that the authorities do 
countenance the maintainability ofa second 
suit for redemption, under the circum- 
stances noted above. As, in my judgment, 
the assertion and the argument of the 
learned Counsel for the appellant are not 
well-founded, I must proceed to notice the 
authorities cited byhim, and to give my 
reasons for holding that a second suit for 
redemption is not, under the circumstances 
of the present case, maintainable. 


The first case on which reliance has been 
placed by the learned Counsel for the ap- 
pellant isthe Full Bench decision of this 
Court reported as Sita Ram v. Madho Lal 
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(1), No doubt, in that case it was held 
that notwithstanding.. the fact that .the 
mortgagors had failed to make the pay- 
ment within the time allowed by the de- 
cree in a former redemption suit brought 
by them, they were entitled to maintain a 
second suit for redemption. But the facts 
of that case were essentially different. In 
that case the former suit for redemption 
was brought in the year 1869 and presum- 
ably the decree for redemption was passed 
in the same year, and the second suit . was 
not brought till about 27 years after the 
- institution of the first suit. The decree in 
the former. redemption suit provided that 
on failure cf the plaintiffs to make the pay- 
ment within the time allowed by that decree 
“this judgment shall after the expiry 
of the above-mentioned period be consider- 
ed as non-existent.” That decree was so 
to say entirely one-sided. In other words, 
thoughit entitled the mortgagors to redeem 
the mortgage within a certain period, it 
did not invest the mortgagee witha right 
to have an order forsale of the mortgaged 
_, property, on the failure of the mortgagors 
‘to make the payment within the time fixed 
by that decree. This being the form of 
the decree .in the first redemption suit, 
this Court, having regard to the fact, that 
the only limitation put upon the right 
given to the mortgagors to redeem the mort- 
gage bys. 60 of the Transfer of Property 
Act, was that that right could be extingu- 
ished by acts of the party or by an order 
of the Court, held that the order of. the 
Court embodied in the decree in the first 
redemption suit not having taken away 
that right, the second suit for redemption 
was maintainable. Moreover, in that case 
the first decree in the redemption suit had, 
Jong before the institution of the second 
suit, for redemption, become incapable of 
execution by lapse of time, with the result 
that by allowing the second suit for re- 
demption there could not come into exist- 
ence two decrees, contradictory to each 
other and capable of execution. The ques- 
tion that the Full Bench had to decide in 
Sita Ram's case (1) was in the words of the 
Acting Chief Justice “whether a mortgagor 
who has obtained a decree for redemption, 
which does not contain a provision that if 
payment is not made-on the date fixed by 
the Court, the mortgagor shall be absolute- 
ly debarred of all right to redeem the pro- 
perty, and who has not enforced that decree 
1) 24 A. 44; A. W. N. (1901) 194 (F. BJ), 
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and has not paid in the decrétal® amount ~ 


within the time, can subséquently bring a. 
second suit for ‘redemption of the mortgage 
in respect of which ‘such first decree was 
obtained.” In the present case I have not 


to consider that question, inasmuch as it: - 


is common ground that the plaintiff iù”. 
the first suit for redemption filed by him 
obtained a preliminary’ decree ' on the “21at 
of February, 1922, which provided’ that in 
the event of the payment of the mortgage- 
money not being made by the plaintiff; ° 


-within the time fixed by that decree, “‘the 


right of redemption will be lost.” ‘After 

the period so fixed ‘by the Court ‘expired 
without any payment having been” made, 
the second suit for redemption giving rise 


-to the present appeal was filed’ by ‘the’ - 


plaintif on the 4th of July, 1923. During 
the pendency of this second suit “forre- 
demption, the preliminary decree-in the 
first suit for redemption was, at the instance 
of the present plaintif, amended and 


‘brought into conformity with the provisions 


of O. XXXIV, r. 8 (4). After the amend- 
ment of the decree the defendant- -mortgagee 
applied fora final decree, but the. disposal 
of that application was "stayed pending - 
the decision of the second suit for redémp- ' 
tion filed by .the plaintiff out of which ; 
the present appeal arises. f 

It will be noticed, from the statement of 
the facts contained above, that in the “pre-’ 
sent case there was never a decree of the 


.nature that formed the subject-matter of 


consideration in the case of Sita Ram. v, - 
The first suit for redemp- 


will continue till the Court draws up a final ° 
decree in the case. If it were to be held | 
that the suit giving rise ‘to the present 
appeal is also maintainable, the necessary . 
consequence will be, as pointed out above, 
to bring two inconsistent preliminary and. 
final decrees into existence. This question 


“was not for consideration before the Full ` 


Bench in the case of Sita Ram v. Madho, 
Lal (1) nor was it considered. 

Itis pressed upon me, by the learned 
Counsel for-the appellant, that there are 
certain observations in the judgment of 
Banerji, J., which point to the conclusion, 
that thatlearned J udge intended to hold, 
and did hold, that unless the Court in pur- 
suance of the. decree in the first redemption 
suit. passes an order that the mortgaged 
property or a sufficient’ part thereof be 
gold as provided by s. 93 of the Transfer of 


Y. 


-es [100 L 0:1927) 


“Property Act, the right of the mortgagor 
- to redeem the mortgage is not extinguish- 
»-edand this right be can exercise by a 
-second suit for: redemption. My attention 


- “+ has been invited toa, passage -at page 53 


of 24 Allahabad which runs thus:—‘‘The 
rulings of the Madras High Court, which 
_ ‘she (Aikman, J.) has considered in detail, 
“are consistently to the effect that in the 
case of A. usufructuary mortgage, the 
:right.to redeem is not extinguished, unless, 
upon default in payment on or before the 
. day fixed, the Court passes, an-order that 
the mortgaged property or a sufficient part 
thereof be sold as‘provided ins. v3." >; 


I have consulted allthe rulings of the ` 


Madras High Court noticed in the judg- 
. mentof Aikman, J., in. the case of Sita 
. Ram v. Madho Lal(1) andI find that. in 

none of those cases:in which a’second suit 

for redemption was held maintainable, was 


“the decree in the former ‘suit ‘for redemp- ` 


tion of the mortgage capable of execution. 
This -being 80, the observations of that 

.eminsnt Judge quoted above cannot ke 
held to apply to .the circumstances of the 
present case. < ; 

The next case relied on by thé learned 
Counsel for the appellantis the case of 
Hari Ram v. Indraj (2). In that case also 
the decree for redemption obtained in the 

. „former suit had become, long before the 
institution,ofthe second suit for redemp- 


‘tion, incapable ‘of execution, because of.. 


< lapse of time, and as such, that vase also 
-is distinguishable from the present case. 

_It may be pointed.out that before the pags- 

. ing of the present Code of Civil Procedure, 

the proceedings for the preparation of a 

decree absolute were execution proceedings, 


‘and the suit for redemption did not con-, 


tinue, as is the case now after the passing of 

the new Civil Procédure Code, up to the 
date of the passing ofthe final decree. 

The case of Nakta Ram v. Chiranji Lal 

- (3) is an authority .for the proposition that 

“where a mortgagor brings a suit for redemp- 


tion and obtains a conditional decree but’: 


omits to fulfilthe condition imposed upon 


him,heis not debarred from bringing a. 


second suit- for redemption unless the 
decree lays down that if he fails to fulfil 
these conditions, the property will be sold 
cor he will bedeharred of ‘all his rights to 
~ redeem.” 
: K 69 Ind. Cas. 167; 20 A. L.T. 631; A. I. R. 1922 
JAN 377; 44 A. 730; 90. & À L, R. 123 00e 
= 14) 5 Ind, Cae, 209; TA. L.J, 185; 37. A-315. 
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tion suit provides that the. mortgaged pro- 
perty, on the failure of the plaintiff to 
make the payment required by the pre- 
liminaiy decree, will “be sold, then so long 
as the timé to apply fora final decree does 
not expire, a second suit for redemption is 
not maintainable inasmuch as the first suit 
for redemption continues till then. 

For the reasons given above, in my judg- 
ment, the decrees of the Courts below 
are right and must be affirmed. Accord- 
ingly, I dismiss the appeal with costs, 

A. N. A, Appeal dismissed. 





RANGOON HIGH COURT. 
Seconp Orvint Appsat No. 499. or 1925 AT, 
HEARING CHANGED INTO CIVIL REVISION 
“No. 155 or 1926. 

ae June 4, 1526. 

Present: Mr. Justice Duckworth.! 
U PAN AND ANOTHER— PLAINTIFFS 
ih. — APPELLANIS 
versus 
MAUNG PO TU AND ANOTHER— 
DEFENDANTS— RESPONT ENTS: 

Contract Act (IX of 1872), s. 20— Specific Relief Act 
I of 1877), 8. 14—Provincial Small Cause Couris Act 
IX of 1887), Sch. II, Art. 15—Civil Procedure Code 
(Act V of 1908), ss. 100, 115—Vendor and purchaser 
Deficiency in area sold—Purchaser's right to com- 
pensation—Suit for compensation—Suit of Small 
Cause nature—Second appeal—Misapplication of law 
—Revision. S ; 

Section 20 of the Contract Act is not applicable 
where the purchaser obtains substantially the thing 
which is the subject-matter of sale. [p. 328, col. 2.] 

Compensation can be awarded to a- vendee for 
deficiency in the area of land purchased by him and it 
makes 'no manner of difference that the - mistake is 
discovered only after the conveyance has been execut- 
ed and registered. [p. 328, col. 2; p. 329, col. 1.] ~. 
- Janga Venkatareddy v. Jamal Ahmed Saheb (2) 
and Rutherford v. Acton Adams (3), followed. 

A suit bya vendee for compensation for deficiency 


‘inthe area sold is asuitof a Small Cause ‘ature, 


[p. 328, col. 2.] : | 
Puttangowda Mallangowda Patil y. Nilkanth Kalo 


Deshpande, (1), followed. g ; 

Misapplication of law by a Court is a material irre- 
gulariby in the exercise of its jurisdiction justifying 
interfegence in revision. [p. 329, col. 1. 

Mr. Sein Tun Aung, for the Appellants. 

Mr. J. C. Chatterjee, for the Respondents, 

JUDGMENT.—The facts of this case, 
for the present purpose, may be. stated as 
follows:— - 

The plaintiffs-appellants, U Pan and Ma 
Nge, purchased in March 1924 from the 
respondents, Ma Pa Tu and Ma Kyaw, two 
plots of paddy land, really amounting to 
one holding, which is described in the 


conveyance which was drawn up according 
' to the tax reesipts, as contaming 16°18 
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“fiéres, The pushing price of Rs. 5, 000 was the plaintiffs- apalan come. up to this 
“duly paid-.and-“thes ‘conveyance was, duly Court on second appeal. 
executed and registered, so thatthe property: ..-Mr. Chatterjee,for the respondents, ised 


” actually- passed’-to the - appellants. The a preliminary point at the hearing that’ 


_ lattet-aleo took | delivery.” and _worked the: there was no second appeal, inasmuch as 
< land. ~ the suit wasone cognizable by a Court of 


In or about January, 1925, PA NGA Small. Causes, and was not valued at over- 


resumed:a portion of the ‘land on the west-. Rs. 500; He contended that the suit did 
- ern‘side on the ground that the plot-had not fall under Art. I15o0f the Secund 


encroached on Government enclosed land- Schedule of the Provincial Small Cause - 


aud fined the lst respondent. The acreage. Courts Act, but wasa mere claim for com- 


was thus reduced to 15°40 .a reduction of pensation amounting to Rs. 428, 
1°44 acres, ` © Mr. Sein Tun Aung, on the -other hand, 


The plaintiffs appellants appear to ‘have: urged that the suit was one in-which title. - 
every intention of adhering to their pur- to a part of the land was involved and that,. 


chase, whichis presumably a good one, but therefore, under Art. 11 of the same 
in these -proceedings they sued the re- Schedule it wasnot a suit of a Small Cause 
spondents for compensation amounting to Court nature.’ He further claimed “that 


Rs. 3,28], owirg tutheirloss in acreage due Art. 15. was applicable, ‘Inasmuch as.it | 


was in reality for rescission of a contract. . 


to the Government resumption. 
I think that there can be no: dcubt Mr. 


The plot, which was resumed by Gaver: 
ment is alleged t3 have been included in 


Government enclosed land as far back as 2Nd that the suit was one cognizable by a 


1907. There’ is, however, no’ definite- or Court “f Small Causes, inasmuch asit was 
_satisfactory proof of this fact with the eae TP kakon for a A peri 

‘consideration owing to a mutual mistake, 
exception of a statement of a new, Revenue The Fall Bench case of Puttangowda Mal- 


Surveyor q langowda Patil v. Nilkanth Kalo. Deshpande ` 


The respondents prior to. the - sale ha 
been in possession of the land for 10 years. 
and had been assessed to revenue for the 
fullarea. They, therefore, claimed to haye 
known nothing of the fact ‘of encroachment, 
but.it must be noted that, when they bought 
the land in 1914, the area was muth smaller, 
and the encroachment must have been made 


. by them. > 
The loss in acreage bears a peoportion of 8. 115 of the Code cf Civil Procedure. Mr. 
roughly-1/12th of the whole acreage and Chatterjee did not seriously oppose.- Iam, 
thus, though financially it may be of import- pes eae. e, treating thé appeal as- an appli- 
d cation for revision. 
anes to tha; vendor: and vendes itri in, ‘In my opinion, the learned Additional 


reality not a large portion of the whole 
ds, th Judge of the District Court misapplied 
‘soreage, In otherywords S appellanta s. 20 of the Contract Act, which is not 


1 
“have purchased substantially what they laid „applic Riles where: tha purchaser Ei 


themselves out to purchase, 
‘The respondent-vendors defended the suit substantially thé ihing which was really the 
subject of the sale, 


on the ground that they were not liable, 
inasmuch as the resumption had taken The law in these Cages appears ‘to me 
place nearly a year after the plaintiffs’ to be well laid down i in the case of Janga 


(1) seems to me to render it clear that a 
suit of the present nature is cognizable by 
-a Court of Small Oauses. 
There is, ‘therefore, -no Kaga appeal 
under s. 102 of the Civil Procedure Code: . 
Mr. Sein Tun Aung thereupon asked that 
the memorandum of appeal should be treat- 


purchase and occupation of the land,  Venkataveddy v Jamal. Ahmed Saheb (D) 


where Sadasiva Aiyar and Napier, JJ., of 
: the Madras High Court held that in such 
cases a8 this, compensation can be awarded 
and obtained. As a matter. of fact, the 


The trial. Court dismissed. tke suit; 

The. District Court, on first appeal: con-- 
firmed that decision, holdin gthat-the whole 
contract wasvoid under s. 20 of the Contract’ 


_ Actañd thatthe sole relief to which -the ‘learned Judge applied .the legal princie | 
plaintifis- eee were entitled was to file: | 1) 80 nd. Cas, 974; 37 B. 675; 15 Bom, L'R. 173, 


a suit for théreturn of the whole amountof.- i 20 Ind: Cas. 304; 1018 N. W. x i, ih it 
the purthare-gioney, : S this PEIER £ oy: as gi L. ty 384 (1916) > In 


Sein Tun Aung's contentions are erroneous. 


das an ‘application for revision under | 
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: ples involved ins. 14 of the Specific Relief 
“Act. 
- Their Lordships of the Privy Council 
in an appeal from the Court of Appeal of 
New Zealand in the case of Rutherford v. 


Acton Adams (8) laid down very similar - 


principles. 

It would seem that it makes no differ- 
ence that the mistake is discovered only 
after the conveyance has been executed and 
registered. 

Since the District Court and the trial 

Court applied the wrong law to the case, 
there are clearly good grounds for inter- 
ference in revision under s. 115 ofthe Oivil 
‘Procedure Code, inasmuch as the lower 
Courts acted illegally and with material 
irregularity in the exercise of their jurisdic- 
tion, . 
- I. allow this revisional application, set 
aside the decrees of the two lower Courts 
and decree the plaintiffs-appéllants’ claim 
for Rs. 426 with costs on that amount in 
all Courts. i 

R. L. . Application allowed. 

(3) 32 Ind. Cas. 47; 84 L. J. P. 0. 238; (1915) A. O. 
866 (P. C.). : 





LAHORE HIGH COURT. 
First Orvin APPRAL No. 1653 oF 1922. 
December 13, 1926. 
Present:—Mr. Justice Harrison and 
Mr. Justice Agha Haider. 
GOBIND MAL-—PLAINTIFF— APPELLANT 
VETSUS 
RAM CHAND AND ANoTHER—DEFENDANTS 


— RESPONDENTS. 

Bengal Land Redemption and Foreclosure Regu- 
lation (XVII of: 1806), ss. 7, 8&—Mortgage— 
Foreclosure proceedings—Presentation by special Mu- 
khtar—Validity of presentation—Notice of foreclosure 
—Absence of reference to s.?—Error as to amount— 
Proceedings, validity of—Power-of-attorney—Con- 
struction—General clause, effect of. 

The presentation of, an application under s. 8 of 
the Bengal Land Redemption and Foreclosure Regu- 
lation XVII of 1806 by a- special mukhtar on the 
strength ofa special power-of-attorney is not defective 
inasmuch as the word ‘himself’ in the said section is 
merely another way of putting ‘in person’ and by 
virtue of the provisions of O. ITI, r.3 of the Code of 
Civil Procedure, acts which can be done in person 
can be done by an attorney. |p. 330, col. 1.] 

In a notice for foreclosure proceedings under 
Bengal Land Redemption and Foreclosure Regu- 
lation XVII of 1806, the mortgagee has the option 
either of giving the actual contents of s. 7 and specify- 
ing the three methods in which foreclosure may be 
avoided, or of quoting the actual section and referring 
the mortgagor to its contents. A notice is not invalid 
merely because words ‘8, 7’ do not occur init provided 


GOBIND MAL v. RAM.OHAND, 


329 


the contents of the section are embodied in it. fp. 
330, col. 2; p. 331, col. 1.] . 

An error in the amount shown in such notice does 
not render the notice invalid provided the claim is 
made quite clear, it being for the mortgagor to deposit 
or tender the amount which he believes to be due on 
the mortgage. [p. 331, col. 1.] 

Mulraj v. Harsa Singh (D, followed. 

A power-of-attorney authorising a person to couduct 
foreclosure proceedings which states that all the steps 
taken by him shall be accepted as done by the exe- 
cutant, empowers the holder of the power to present 
the application for foreclosure even though such power 
is not expressly conferred. |p. 330, col. 2.] 


First appeal from the decree of the Sub- 
ordinate Judge, First Class, Ferozepore, 
dated the 3lst March, 1922. 

Messrs. Badri Das, Fagir Chand and 
Pandit Vas Dev Kuneria, for the Appel- 
lant. 

Messrs. Moti Sagar and Jagan Nath 
Bhandari, for the Respondents. 

JUDGMENT.—The plaintiff in this 
case being the minor son of an original 
mortgagee brought a suit through his 
mother for possession of the mortgaged 
property after foreclosure proceedings under 
Regulation XVII of 1806 had taken place. 
This suit was contested on various grounds 
but mainly on the allegations that the 
presentation of the original application 
was notregular and that the notice was 
not valid. The suit was dismissed, the 
finding being that the mukhtar who pre- 
sented the application was not duly autho- 
rised todoso inasmuch as the power-of- 
attorney’ was defective. In the second 
place it was held that the notice was 
not valid as it made no reference to s.7 
of the Regulation and stated the wrong 
sum as due, 1. e., it claimed interest in 
lieu of rent in addition to the principal. 
It was held that it was defective because 
of certain slight clerical errors in the body 
of the notice suchas the 25th of October 
the actualidate of execution of the mort- 
gage being shown as the 26th of October 
which was the date of registration. 

On appeal Counsel contends that the suit 
should have succeeded inspite of any such 
defects and further contends that there were 
no real defects atall and nothing more than 
jmmaterial clerical errors. The first point is 
that of presentation. Although this point 
has not been taken in this form by the 
Senior Subordinate Judge, Mr. Moti Sagar 
appearing for the respondents draws our 
attention to the wording of s. 8 of the 
Regulation. The words are “Apply for 
that purpose by a written petition to be 
presented by himself, (i. ¢., the mortgagee) 
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or by, one of the authorised Vakils of the 
Court, etc.” The application in question 
was presented by a special mukhtar on the 
strength of a special power-of-attorney exe- 
cuted by the guardian of the minor Musam- 
mat Viro. Mr. Moti Sagar contends that 
the word ‘himself’ is stricter than the words 
‘in person’ as used in O. III, r. 1 of the Code 
of Civil Procedure and draws an analogy 
from O: XXXII, r. 3, where the pre- 
sentation of a certain application can only. 
be effected by a pauper himself or his 
duly authorised agent. In our opinion the 
word ‘himself’ is merely another, way of 


putting ‘in person’ and under O. III, r. 1- 


of the Codd of ‘Civil Procedure an act 
which can be done in person can also be 
3 an attorney. T aki 
KK point is the validity of the 
power-of-attorney under which Ganga Ram 
was ‘authorised to act. This, in our opin- 
ion, isa very much stronger point. The 
power-of-attorney runs as follows:— ay. 

“Application for issue of a foreclosure 
aes a recital of the “names of the 
principal and the’ attorney. and then the 

ing:— 
ear dF Se and deeds performed by them 
shall be acceptable to meas if 
done by me. They are authorised 
to make mutual : settlement to 
effect compromise, to conduct case 
jointly and severally, to appoint 
any Vakil or Bar.-at-Law or cer- 
tified mukhtar to conduct the 
case, to nominate any arbitrator 
or Umpire for purposes ofthe de- 
cision of the case, to get witnesses 
summoned, to put questions to the 
parties and their witnesses to pro- 
duce evidence of all sorts and to 
realize from Court money due to 
me after filing their receipt in 
Court. In short all the steps 
taken by them in this case shall 

, be accepted, as done by me.” 

It has been held by the trial Court that 
this does not authorise the mukhtar to 
present the application itself but only to 
conduct the case in its subsequent stages, 
Great stress is laid by: Counsel for the 
respondents on the passage which forms 
the central portion of this paragraph and 
which describes in detail certain acts. It 
is true that this passage does not include 
the presentation of an application and 
there is certainly all the difference'in the 


GOBIND MAL D? RAM GAAND. ™ - 
world between -the- presentation and the _ 
subsequent proceedings and, were it pos- ` 
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sible to exclude the opening. words of the ` 


concluding sentence in this paragraph we. > 


think there would be great force in.what 
he says. The paragraph, however, must 
be read as a whole and we believe the 


‘meaning of.it to: be- that the, lady. Musam- : 
mat Viro, intended to authorise these two, 


men: jointly and severally to do all acts.. 


necessary in the matter of the presenta- 


tion of the application and the following | 


up the same, that.where certain acts were _ 


described in detail they were mere- 


ly instances of what could -be done and, 
that some sueh words as.“in particular’: | | 
should be read as inserted. between the . 


first and the ‘second sentences in order to 
bring out this fact more clearly. In other 
words, we do not hold. that.this‘enumera- 


tion of acts is exhaustive and excludes, 
‘every thing which is not therein contain- 


ed, but-rather that it is merely illustra- 


tive of what these attorneys may do. We 


realise that the matters are further com- 
plicated by-the place in the paragraph in 
which the words ‘jointly and severally” 
occur, and that the meaning would have 
been very much clearer had these occurred 
at the beginning, for it is contended, and 
with some force that the .power-of-attorney 
does not authorise, in so many words, 
each of the attorneys todo each or any 
of these acts himself. Holding, that this 
is the meaning which the paragraph, as 
a whole, conveys we find that the attorneys 
acted with due authority. 

The next point is the actual wording of 
the notice and it is contended that this 
also is defective. The words “s. 7” are 
not used and the word “radium” or ‘re- 
demption’ is not used. Various authorities 


‘have been quoted, more especially Mulraj 
v. Harsa Singh (1), Wasawa Singh v. Rura 
(2), Ram Chand v. ‘Sandal Khan (3) and 


Bulanda v. Fateh Din (4). Excluding Ram 
Chand v. Sandal Khan (3), a judgment by 
a Single Judge which deals only, in our 
opinion, with the particular facts of that 
particular case, we find that the general 
gist of these rulings is that the mort- 
gagee has the option, either of giving the 
actual contents of s.7 and specifying the 
three methods in which foreclosure may 


E (1) 123 P. R. 1894. A 


(2) 24 P. R. 1895. 
(3) 21 P. R. 1903; 83 P. L. R. 1903. 


(4) 25 Ind, Cas, 504;'57 P, R: 1914; 256 P. L. R. . 
1914, i : 
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bo avoided, or of quoting the actual sec- 
tion and: referring the mortgagor to its 
contents. We do not find it anywhere laid 
down that a noticeis invalid if the sacro-. 
sanct words “section 7" do not occur there- 
in provided always that the contents of 
that ‘section are embodied in the notice. 
The final objection is as to the amount, 
and on the authority of Bhagirath v. Nath 
Mal (5) it is contended that this is wrong. 
Whether right or wrong this defect, in our 
opinion, is-cured by the view taken in 
Barkat Rai v. ‘Ali (6). It is immaterial 
whether mistakes are made or not provided 
the claim is made quite clear and it is 
for the mortgagor to deposit or to tender 
the amount which he himself believes to 
be due on the foot of the mortgage. It 
is true that there is a distinction in this 
case in that not only is there some ques- 
tion’ as to the _ amount, but it is a fact 
adinitted by both sides’ that the claim 


of future interest during the whole of the ` 


year of grace in advance is wholly unjustifi- 
ed. Even so we think that Barkat Rai v. 
Ali (6) governs the position for this claim 
was made quite clear. The sum was not 
added without due notice to the mort- 
gagor, and it was for him to repudiate it 
if he wished todoso. We find, therefore, 
that in spite of the technical%somissions 
the notice is good and. valid. We accept 
the appeal and give the plaintiffa decree 
for foreclosure with costs. 

ALN. A. Appeal accepted. 
oy 105 P. R. 1907; 184 P. W. R. 1907. ` 


6) 21 Ind. Cas. 643; 91 P.: R. 1913; 341 P. L. R. 
1913: 223 P. W. R. 1913.. \ ‘ 


CALCUTTA HIGH COURT. 
In the matter of an APPLICATION IN Soir 
No. 1016 oF 1925. 

December 22, 1926. 
Present:—Sir George Claus Rankin, .Kt., 
Chief Justice, and Justice Sir Charu 
oe Ag Chunder Ghose, Kr. : 
Shaikh HYAT MAHOMED — APPLIOANT 

versus . 

Shaikh MANNU AND OTAERS— 
OPPOSITE PARTY. | 
Civil Procedure Code (Act V of 1908), ss. 3, 28— 
Suit pending on Original Side of High Court—Divi- 
sion Bench, power of, to.transfer—Judge of Original 


Side, whether ‘subordinate’ to High Court—‘District 
Court, meaning of, 


HAYAT MAHOMED V., MANNU., 


331 
A Judge of the Original Side of a High Court is not 
subordinate to the High Court anda Division Bench 
of the High Court has, therefore, no jurisdiction to 
transfer a case pending on the Original Side to an- 


other Court under s. 23 of the Code of Civil Procedure. 
|p. 332, col. 1.] 

Although the word ‘District’ in the Civil Proce-* 
dure Code includes not merely the local. limits of 
what is ordinarily called a District Court, but includes 
the local limits of a High Court in its Ordinary Origi- 
pal Civil Jurisdiction, the words ‘District Court’ can- 
not, wherever they appear in the Civil Procedure Code, 
be construed to include a High Court in the exercise 
of its Ordinary Original Civil Jurisdiction. [p. 331, 
col. 2; p. 332, col. 1.) 


Kedarnath Mondal v. Gonesh Chandra Adak (1), 
commented upon. 


Application by defendants for transfer 
of suit under s. 23 of the Civil Procedure 
Code. : 

Mr. H. S. Suhrawardy, for the Applicant, 

Mr. I. C. Seth, for the Opposite Party. 


JUDGMENT. 

Rankin, C. J.—In this case a mort- 
gage suit was tried and decreed at Arrah. 
It would appear that a preliminary decree 
was passed on the 24th of June, 1921, and 
the final decree on the 27th of January, 
1922. The sale was in April, 1922, at which 
the mortgagees purchased the properties. 
It is true that a writ for delivery of posses- 
sion was issued in September, 1922, by way 
of execution on the Original Side of the 
High Court. 

The present application concerns a suit 
brought by the defendants to that mort- 
gage suit on the 20th April, 1925. It 


appears that that suit was brought to set 


aside the decree of the Subordinate Judge 
of Arrah on the ground of suppression of 
processes. Ouriously enough the writ of 
summons was not served for more than a 
year. An application is now made to us by 


` the defendants in the suit for an order 


that that suit be transferred to the Court 
at Arrah which is within the limits of the 
Province of Behar and Orissa. 

It is said that the application is com- 
petently brought before this Division Bench 
by virtue of the terms of s. 23 of the Code 
of Civil Procedure. In our opinion, s. 23 
of the Code of Civil Procedure does not 
govern this case so as to make this Division 
Bench a proper forum to which such an ap- 
plication can be made. It is quite true that 


“the word “ District,” in the Civil Procedure 


Code includes not merely the local limits 
of what is ordinarily called a District Court 
put includes the local limits of a High 
Court in its Ordinary Original Civil Juris- 
diction. That is a very different thing 
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indeed from saying that the words “Diatrict 
Court * wherever they appear in the Code 
of Civil Procedure mean and include a 
High Court in the exercise of its Ordinary 
Original Civil Jurisdiction. If thatis what 
was intended to be laid down by Mr. Justice 
“Fletcher in the case of Kedarnath Mandal 
- V. Gonesh Chandra Adak (1), I do not agree 
with it. A case has been referred to which’ 
seems to me very much in point the case 
of Fakaruddin Mahomed Chowdhry v. Garth 
(2) and speaking for myself and bearing 
in terms also of s. 3 of the Civil Proceduré 
Code, I decline altogether to hold that a 
learned Judge of the Original Side is a 
Court subordinate to the High Court. He 
_is the High Court and, in ‘my judgment, 
we would be going contrary to authorities 
and upsetting well-settled principles if we 
‘entertained the present application. Ih 
may be that one consequence of this ruling 
is that there is no machinery provided by 
express terms in the Civil Procedure Code 
for the particular occasion which has arisen. 
Even so the applicants may take steps on 
the ground of malicious abuse of process 
or on the ‘ground of forum conveniens. We 
are not here to advise. We will not for the 
sake of dealing with this case lay down a 
principle which would interfere. with the 
‘settled practice and constitution of this 
Court. . . . . . 
In my opinion, this application 18 incompe- 
tent and must be dismissed with costs, 
C. C. Ghose, J.—I entirely agree, 
A. N. A. Application refused. 


(1) 12 0. W. N. 446. 
@) 3 0. W. N. 91; 26 ©. 133; 13 Ind. Dec. (x. s.) 
689. < 


ALLAHABAD HIGH COURT. 
Szcons CivIL Appear No. 1916 or 1925. 
January 12, 1927. 
Present:—Sir Oecil Henry Walsh, Kr., 
Acting Ohief Justice and 
Mr, Justice Banerji. 

Firm SHEO PRASAD-RAM PRASAD— 
DEFENDANTS—APPELLANTS 


VETSUS 
GOBIND PRASAD ans OTHERS“ PLAINTIFFS. 


— RESPONDENTS. 

Negotiable Instruments Act (XXVI of 1881), s. 40— 
Evidence Act (I of 1872), s. 92—Promissory note, suit 
on—Oral evidence to show that note can be enforced 
only in certain contingencies, admissibility of. 
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The liability in relation to a promissory. note, of 
negotiable instrument, attaches by or from delivery, 
and s. 46 of the Negotiable Instruments Act provideg 
that as between the: immediate parties to an instru- 
ment it may be shown that the instrument was deliver- 
ed conditionally, or for a special purpose only and 
not for the purpose of transferring absolutely the pro~ 
perty therein. [p. 333, col. 2.] # 

In answer to a suit on a promissory note it is open 
to the defendant to lead evidence to show that 
the promissory note was given merely as a security 
for the plaintiff's share of the capital advanced- to: 
wards a partnership and that the promissory note can 
be enforced only when such capital becomes payahlé 
to the plaintiff. [p. 336, col. 1.] 


Second appeal from the decree of the Dis- 
trict Judge, Moradabad , dated the 2Ist of 
May, 1925. A 

Messrs. P. L. Banerji and N, P. Upadhiya, 
for the Appellants. i 
` T. B. Sapru, 


Mr. G. W. Dillon, and Sir 
for the Respondents. 
JUDGMENT.—This is asecond appeal 
which raises a very nice point of evidence, 
or rather the admissibility of evidence, a 
point which is constantly arising in various 
forms, and about which there is really a 
good.deal of authority, both in the English 
reports and in the Indian reports,’ ih 
he appeal is brought by the defendant, 
whose defence has in substance been struck 
out, on the ground that he had not been 
allowed to provehis real case, because it 
has been held against him that his real 
case consists of evidence which is rendered 
inadmissible by s, 92 of the Evidence Act, 
Inasmuch as the learned District Judge, 
who is now a memberof this High Court, 
followed a reported decision, which seem- 
ed to be in point, by two Judges of this 
High Court which was, undoubtedly, bind- 
ing upon him, he naturally decided in the 
way that he did. We are not making any 
complaint, and the existing practice is 
perhaps intelligible but, as a matter of 
fact, it is extremely embarrassing to have to 
decide the admissibility, or otherwise, of 
a fundamental.piece of evidence, tendered 
in support of defence, when one’ has only 
the vaguest idea as to what that evidence 
is. It is not only embarrassing but also 
dangerous to the parties, because if the | 
Court of Appeal is compelled to interfere 
and order either a new trial, or further 
evidence to be taken, there is great tempta- 
tion to the party tendering the evidence, 
80 to frame his evidence as to fit it into 
the propositions which have been extract- 
ed from the Court of Appeal. It is perhaps 
necessary, therefore, to utter a word of 
warning to the Court which will have to 
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take the evidence again in this matter, 
that asubstantial variation from the original 
statements tendered, or attempted to be 
made, at the first hearing, should be regard- 
‘ed with suspicion; but at the same time 
it is desirable to utter a warning that that 
suspicion ought not to be allowed to rest 
upon evidence whichis additional and is 
really only developing the point which 
the defendant all along desired to make. 
A furthér warning seems necessary, owing 
to the old complaint of the lack of training 
in precise pleadings, and the vague and 
inartistic way in which pleadings are 
allowed to pass muster in thése Provinces, 
it would be unjust, as this Court has said 
‘scores of times, to apply a rigid standard 
of scrutiny to a pleading which, however, 
clumsily, was really endeavouring to set up 
the real defence, and is not flagrantly in- 
consistent with thestory which the party 
attempts to support by his evidenee. Ina 
case of this kind itis true to say that what- 
ever instructions are given to the Pleader 
in the initial stages of the case, when the 
pleadings have to be framed, no body really 
knows what the case of either side is until 


“the matter comes into Court; and; as a: 


matter of strict justice, the fault, where the 
Court has to deal with a vague and clumsy 
attempt ina pleading to set up a definite 
defence, is not entirely on the shoulders of 
‘the defendant and his Pleader. The law 
has, for excellent reasons, and as the 
result of long experience, provided machi- 
„nery by which the other side, if there is 
doubt, -prolixity, or vagueness about the 
pleading, may apply to the Court for an 
order for particulars, and the plaintiff in 
this'case could, undoubtedly, have applied 
to the Court to direct the defendant to 
“give further and better particulars of the 
defence sought to be set up under para. 3 
of the further pleas. _We' recognise, how- 
ever, that this machinery, valuable though 
it is for the purpose of clearing ground 
before the parties come into Court, is 
almost wholly ignoredin the proceedings 
of the trial Courts, and little or no notice is 
‘taken of it until the’ unfortunate Court of 
‘Appeal is asked to disentangle the knot into 
‘which the case has tied itself for lack of 
adequate preparation. 

The question of law, which we have to 
determine, turns upon the true application 
of two sections of the codified law, and 
we think we should be doing léss than 
‘our duty indeed we have no right to inter- 
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fere with this decision at all, without ex- 


pressing our disagreement with the legal 
position which has been taken inthe mat- 


‘ter up to this moment, giving our reasons 


for so doing, and stating what we believe’ 
to be the law applicable to the evidence. 
The two sections are s. 46 of the Negotiabla 
Instruments Act and s.92 of the Evidence 
Act. Possibly owing to the unfamiliarity 
of the ordinary Courts with cases relating 
to bill transactions, the point has been dis- 
cussed in the case before us, and other 
authorities which have been cited, as de- 
pending solely upon s. 92 of the Evidence 
Act. Thereisreally no difference in sub- 
stance between the two provisions, but at 
any rate in English business transactions 
the question arises far more often in rela- 
tion to negotiable instruments, cr promis- 
sory notes, than: in relation to any other 
documents, and is easier to expound and 
easier to apply inrelation to such documents. 
It must be borne in mind that the liability 
in relation to a promissory note, or negotia- 
ble instrument, attaches by or from delivery, 
and s. 46 of the Negotiable Instruments 
Act provides that as between the parties to 
an instrument (that means to say, the im- 
mediate parties) it may be shown that 
the instrument was delivered conditionally, 
or for a special purpose only, and not for 
the purpose of transferring absolutely the 
property therein. There really should be 
no difficulty in applying this simple pro- 
vision. A note is sometimes given as, what 
is described as, collateral security. The 
term ‘security’ is misleading because a note 
of hand conveys no higher security than 
the personal liability of the executant—but 
it is a collateral liability, and arms the 
creditor with conclusive documentary evi- 
dence of the loan, for the recovery of 
which none-the-less he might sue even if 
he had no document at all; and ina case 
in which A lends B a thousand on a verbal 
promise to re-pay on demand, and a day 
or ‘two afterwards B gives A a promissory 
note for a thousand, as what is called col- 
lateral security, it is clear law that if after 
B re-paid the thousand to A, A put the 
promissory note in suit, it would be open 
to B to set up the true story under s. 46, 
and toshow that he gave the promissory 
note conditionally, or for a special purpose 
only, namely, as a document on which the 
plaintiff could sue in the event of B failing 
to paythe loan, or fulfil his verbal pro- 
mise. Another illustration is that of a 
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signature upon a bill given by a guarantor, 
A guarantor, or surety, is always able under 
s. 46 toshow that he put his name upcen 
the bill merely as a guarantor for the 
debtor originally liable, and received no 
“eonsideration, and that may be a matter 
of the utmostimportance, because a surety 
has defences open to him, which are not 
open tothe debtor. If the creditor gives 
the debtor unreasonable time for payment, 
so that the position of the surety is altered; 
the surety may set up in defence that-he is 
discharged by the creditor having given time 
to the debtor, and he could not do that un- 
less he could show under this section that 
` he signed only in the capacity of a surety. 
In the great majority of cases no body can 
tell by looking at the bill whether the names 
are the names, for example, of three joint 
debtors, or of three persons who have 
accepted different liabilities. Similarly it 
‘may be shown that the instrument was 
delivered conditionally, that is to say, as a 
collateral undertaking, given to the credi- 
tor, tobe enforced only in the event of 
‘the debtor failing to discharge some con- 
temporaneous undertaking. There is, as 
we have said, no difference in substance 


but only in illustration and application | 


between the provision in s. 46 of the 
.Negotiable Instruments Act, and proviso 3 
to s. 92 of the Evidence Act. Proviso 3 of 
s. 92 of the Evidence Act runs as follows:— 
“The existence of any separate oral agree- 
ment, constituting a condition precedent to 
the attaching of any obligation under any 
such contract...... may be proved.” Apply- 
ing that to the illustrations which we have 
given, and bearing in mind that the attach- 
ing of am obligation under the Negotiable 
Instruments Act is delivery, it is quite 
consistent with s. 92 ofthe Evidence Act 
‘that the signatory to a bill should be able 
to prove by oral evidence that the condi- 
tion precedent atthe time of the making 
of the bill, or the delivery of the bill, was 
that it should merely be a record of: a 
collateral liability against the failure of 
some other undertaking. _ | | 
Applying these considerations to, the 
defence setup in this case, it appears to 
us after hearing such evidence as the 
defendant gave, not apparently in the ordi- 
nary course of the trial, but under the 
l exceptional procedure of an examination 
conducted by the Court itself by way of 
anticipation and the wholly vague allega- 
tion in para.’ 3.of the defence that the 
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defendant desired to prove, or was attempt- 
ing to prove that the promissory note in 
question was not the substantive liability 
such as it would beif given for a loan, or 
for the payment of the price of goods 
sold and delivered, but was a collateral 
undertaking, or recognition of liability 
arising out of another contract in the 
nature of apartnership transaction under 
which the defendant had become answer- 
able to the plaintiff for the sum of Rs, 2,188 
set out in the note, which represented the 
plaintiff's share of the capital in the 
partnership when the partnership came to 
be dissolved. 

The defendants’ statement to the Court, 
roughly, was that he had bought or entered 
into a bargain.and sale for the purchase of 
certain springs in Lahore some time in May 
and that being unable to put up the whole 
amount ofthe price, which, of course, would 


‘be the working capital in thé business of 


selling these springs and iron things at a 
profit, he approached certain persons to come 
in as partners. He had deposited, he says, 
a thousand rupees to bind the bargain and 
to secure delivery, and had secured a per- 
son named Maula Baksh to come in`as a 
partner, and presumably to provide capital. 
The story was very sketchily told, and was 
not extracted from him by any body. He. 
went on to say that the plaintiff joined in 
the spring transaction only for Rs. 2,100. 
He gave the plaintiff no’ receipt. It only 
appeared in his account books, but either 


‘at the request of the plaintiff, or in the 


ordinary course of-events, as would be 
expected between two business-men, it was 
considered right that the plaintiff should 
have some document which he could use 
as, what we have described as, a collateral 
liability, or which he could produce as 


‘conclusive evidence of his share in the 


partnership . capital, or which, when; dis- 
solution came and there were substantial 
profits to be divided, he could tender as 
the mark of hisclaim in the distribution, 
The defendant distinctly stated, if he meant 


. by what he appears to have said, that the 


promissory note was executed by him, which 
means given to the plaintiff to re-pay the 
sum of Rs. 2,100 which the plaintiff had 
paid towards the'total sum nécessary for 
purchasing the goods through ‘him, the 
defendant, who was conducting the negotia- 
tions for their purchase and delivery from 
Lahore. We have not the slightest hesita- 
tion in holding that such evidence isnot 


l _ in s. 92 ofthe Evidence Act 
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-only admissible, but is precisely the class. 


of evidence contemplated. by the -proviso, . 


which we have only partly -cited, ins. 46 
of the Negotiable Instruments Act, and 


emphasize an expression in s.46, to which 
“we have not hitherto adverted, namely, that 
. it may be shown that the instrument was 
“delivered not for the purpose of transfer- 
ring absolutely the property therein. It-is 
| asignificant feature of the evidence and 

-Gannot be’ altered as the result of any 
‘observation which we make in this judg- 


ment, that the defendant alleged that he, 


. deposited the’ money necessary for secur- 
sing the goods in Lahore on the 2lst of 
June, 1921. That may not be so, but it 
is a significant fact that the promissory. 
- note in question is dated the 15th of June; 
that is‘ to say, before the actual liability 
of the defendant towards the plaintiff in 
the partnership transaction had become 
erystalized. The moment the money was 
handed over by the ‘plaintiff to the de- 
fendant, the’ defendant became entitled 
to restore it if the transaction fell through; 
but. if the transaction went through. 
the plaintiff would have no claim upon 
the defendant until the partnership was 
dissolved, and’ ‘it does. seem to support 
“the defendant's case, with regard to the 
preliminary deposit of the money. in 
Lahore:and the negotiations for the pur- 
chase’ which were -taking place there, that: 
the-promissory note should have been dated 
the 15th of June: - ` 


The Courts: below followed the decision: 


nof a two-Judge Bench of this Court,- Sri 
Ram v. Firm Sobha Ram-Gopal Rai (1). 
No arguments are set out: in the report, 
and s. 46 of the Negotiable -Instruments 
Act was. not even referred to. We doubt 
‘whether. we should kave come to’ the same 
_ decision as that Bench did-on that occasion, . 
but we desire to make .it plain .how 
we think, authorities, which seem to be 
inconsistent with the view, which we take, 
cought to be dealt with. The point of 
‘law, as we have said, in this case is clearly 
` statutory. We have no authority to vary 
-the language of the Statute, or to attempt 
either to alter or defeat its plain mean- 
- iog. -We have to apply it. There are 
cases where ambiguous expressions in Sta- 


I. tutes give rise ‘to fundamental differences 


S of opinion. But: where an’ authority.: is 


A.) 153; 44 A. 521; A I R. 1922 AIk 213... 


SREO PRASAD-RAM PRASAD v. GOBIND PRASAD. 
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“date but some other, looks 


believed the defence. 


_learned Judge. 
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cited merely as an illustration of a particu- 


lar application of language in a Statute, 
which is not in dispute, onecan only say 


that a decision in such a case is not 
necessarily binding in another case. Cir- 
cumstances alter cases, and we hold that 


.we .are free to apply what we understand 
to bethe plain English of the Statute to 


the circumstances of this case, without 
regard to the fact that in another case a 
Bench of this High Court applied the 
same language to circumstances apparent- 
ly similar in a different way. Whether 
these observations would be any assist- 
ance to any Subordinate Court, which was 
invited to decide or distinguish between 
the decisions we are giving to-day and the 
decision in the Allahabad Law Journal, 


we are unable to say, and, therefore, we 


will go this much further and say that 
if there is pronounced inconsistency be- 
tween our decision and that decision, we 
do not hesitate to say that that decision 
was not correct. If any body should feel 


a difficulty in applying the provisions of 


these two sections he cannot do better 
than study the decision in New London 
-Credit Syndicate v. Neale (2). The law in 
England and the law in India in this 
mattter does not differ.’ There was a 
simple Bill of Exchange for 110 pounds. 
There the contention was that, at the time 
the bill was accepted, an oral agreement 
was made, and was relied upon by the 
defendant, that if the defendant could 


not meetit at maturity, the drawers would 


renew it. The first observation is that 


-that defence appears to be an attempt to 


vary the terms. The internal provisions 
of the bill were that it should be payable 


.on a certain date, and an oral agreement 


that it should not .be payable on that 
| very much 
like an attempt to vary the substance of 
the bill. The importance of the case is 
that Mr..Justice Darling, who tried it, 
Whether the evi- 
dence was objected to or not, it probably 
was, it was received and acted upon by the 
He held thatthe defend- 
story was true and that the nego- 
tiation of the bill by the holders, which, 


.of course, would put it inthe hands of a 


third party,, who could sue upon it, was 


in breach of good faith and a trick upon 
.the defendant, having regard to the agree- 


: (1) 67 Ind. Cas. 513; 20 A. L. J. 315; 4 “U. P. L, Re ! 


Ro (1898) 2-Q. B. 487; 67 L. J. Q. B. 825; 70 L, T 
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ment that it should be renewed at matur- 
‘ity. The point of law, therefore, arose in 
the most concrete form. There was find- 
, ing by an` experienced Judge that the 
defence was true, and that the plaintiffs 
had agreed not to negotiate the bill, not 
‘to enforce it, but to renew it at the date 
of maturity ;and, therefore, if that evidence, 
which was accepted, was admissible by law 
the plaintiff's suit failed; the old cases 
were cited in argument, including Pym 
v. Campbell, and the Court of Appeal 
held that it was inadmissible, because it 
was an attempt to vary the liability. The 
case. is valuable because it contains two 
cléar statements by two great commercial 
lawyers, which enable any body who 
takes the trouble to study them, to guide 
his: course without possibility of mistake. 
Lord Justice A. L Smith said at page 490*: 
“Tf the evidence be to the effect that the 
document is only delivered as an escrow 
(which means to say, a provisional liabil- 
ity) or that it isnot to take effect as a 
contract until some condition is fulfilled, 
- i$ is admissible. But that is not this 
‘ease.”. Lord Justice Vaughan Williams 
on the next page of the report said this: 
‘Wor lawyers practising under the old 
‘system of pleading there was a convenient 
test in these:cases as to whether the oral 
evidence which it was sought to give was 
‘admissible. If the evidence were such as 
would support a plea of the general issue 
in an action of contract, like non est factum, 
that: is to say, if it amounted to shewing 
‘that, though the defendant signed the in- 
strument, he signed it on the understanding 
that it should not be an effective instrument 
until some condition was fulfilled, then 
it was admissible.” If in this case the 
‘truth really is that the defendant gave 
this promissory note on the understand- 
ing that it should be an effective instru- 
ment, if and when the liability arose 
upon his part to restore to the plaintiff 
‘hig share of the capital, that evidence 
would, in accordance with that exposition 
ofthe. Statute Law in India, be admissible, 
We would only repeat that the Court to 
which we propose to refer the issue will, 
of course, in taking the additional evi- 
dence, which .will be necessary, do so with 
great care and be careful to see that in 
substance advantage is not taken of this 
decision by the defendant and his wit- 
jpesses to trim their case according to 


*Pago of (1898) 2 Q. B—[#a] 
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what they now understand to be thead; . 


missible aspect, of itin the view of the 
law, We think that on the whole it 
would be to the interest of the parties if 
we retain control of the case, and, there- 
fore, we refer an issue to the lower Appel- 
late Court under O. XLI, r. 25. We 
direct the following alternative issues :— 
(1) Was the promissory note in suit given 
to the plaintiff in discharge of an exist- 
ing debt for past consideration or for 
the purpose of transferring absolute pro- 
perty therein to the plaintiff, or (2) was 
it given as a collateral security or under- 
taking only to be enforced if and when 
the defendant became liable to refund or 
pay to the plaintiff the sum of Rs. 2,100 
as the result of their joint undertaking? 
The parties will beat liberty, of course, 
to give further evidence and the usual 
ten days will be allowed for objections, 
and the Judge will be at liberty if hi 
finds himself unable on a consideration of 
the whole evidence to answer either of 
these issues, definitively, to set out in a 
separate statement what he believes to be 


the true facts. 


ZK, Issues remitted. 


LAHORE HIGH COURT. 
SEGOND Civiu APPEAL No. 2459 or 1922. 
November 22, 1926. 
Present:—Mr. Justice Broadway and, 
Mr. Justice Zafar Ali, 

DULLAH AND OTAERS—PLAINTIFFS— 
APPELLANTS 
| LETSUS 
Musammat SARDARAN AND ANOTHER— 
DEFENDANTS—RESPONDENTS, 

Limitation Act (IX of 1908), Sch. T, Arts. 142, 144— 
Ejectment suit—Limitation—Possession and disposses- 
sion—-Possession proved till certain date, whether can be 
presumed to continue till dispossession. 

Plaintiff who was the owner of an item of land and 
was recorded as such was found to have been in posses- 
sion of the land through his tenant till 1907: In 1910 
the Revenue Records ‘showed the defendant as owner 
holding through the person in actual possession. 
Plaintiff instituted a suit in 1920 for recovery of pos. 
session of the land: 

Held, that it must be presumed in the absence of 
evidence to the contrary that the plaintiff continued 
to hold possession through histenant till 1910 and 
that the suit was not, therefore, barred either under 
Art. 142 or Art. 144 of Seh. I of the Limitation Act. 


[p. 337, col. 2.) 


Second appeal from the decree of the . 


District Judge, Jhelum at Gujrat, dated 
the 15th July, 1922, reversing that of the 
‘Additional Munsif, First Class, Phalia, 
District Gujrat, dated the 24th April, 1922, 


(160 1, ©, 1927] 
Mr. M. L. Puri, for the Appellants. 
Mr. Bishan Narain Mathur, for the Re- 
.Bpondents. i 
JUDGMENT.—This second appeal has 
arisen out of a suit brought by Dullah and 
“Walli, sons of Muhammad, against Muham- 
mad Din, son of Lakhan and Rahman, son 
of Sabhu. The. parties are residents of 
Mauza’ Bhakhi in the Phalia Tahsil-of the 
Gujrat District. The plaintiffs claimed 
possession of 32 kanals of land, alleging 
that they were the owners thereof, and that 
the defendants had taken forcible posses- 
sion of the same. The defendants set up the 
plea of adverse possession, and the trial 
‘Court found that the plaintiffs had proved, 
firstly, that they were entered as owners 
- certainly from 1906 to the date of suit, and 
that they were ‘shown as in possession of 
' the said lands in the Jamabandis of 1905:07 
through. their tenants Kadu and Mula. 
Lastly, he held that whether Art. 142 or 
Art: 144 of the Limitation Act applied, the 
- plaintiffs’ suit was clearly: within limita- 
‘tion. The ‘plaintiffs were accordingly 


DULLAH V. SARDABAN, 


337 


their Lordships of the Judicial Committee 
say that “Nothing is better settled than 
that the onus of establishing title to pro- 
perty by reason of possession for a certain 
requisite period lies upon the person assert- 
ing such -possession.” In the present case 
there can be no doubt that the plaintifis 
were the owners and entered as such cer- 
tainly up to 1910. The entries as to their 
ownership continued up to the present time. 


‘They were never in actual physical posses- 


- gion of the ‘land and they never claimed 


-1910-1L the Revenue Records show 


such possession, Throughout their case 
has been that they held possession through 


tenants. ' In' 1906-07 the tenants through 


whom they held were Kadu and Mula. In 
that 
Lakhan, father of defendant Muhammad 


‘Din claimed to be ‘the owner and in posses- 
gion of'the-land cultivating through Mula 


and “Jiwan tenants-at-will. Thus we see 


. that Mula.must have attorned to Lakhan in 
-1910 or 1911. We disagree with the view 


granted a decree against.which the defend- . 


ants:preferred an appeal: to the learned 
District Judge. ..The learned District 


. Judge ‘took a different view. He agreed ' 


with the findings of fact arrived at by the 
trial Court but came to the conclusion that 
- the latest-date on which the plaintiffs could 
be said to be in possession through the 
tenants‘was 1907 and that it could not be 
- presumed from: the absence of any: docu- 
` mentary evidence that they were in actual 
possession up to 1910, that being the year 
- when Lakhan's name appears as claiming 
to be proprietor of the ‘land in suit, 
“TLakhan being the father of Muhammad 
“Din. He accordingly accepted the appeal 
‘and dismissed the plaintiffs’ suit. 
_ The plaintiffs have now come up ‘to this 
Court in second appeal and it has.been 
urged that the view taken by the- trial 
Court was, correct and that whether Art. 142 
- or Art. 144 applied,'the suit is within time. 
It is further contended that itwas for the 
-defendants-respondents to establish that 
- their possession was. adverse. In support 
of this contention Mr. Mokand Lal Puri 
quoted various authorities but placed most 
‘reliance on the Secretary of State for India 
`y. Chelikani Rama Rao (1). 
” (1)-35 Ind. Cas.» 902; 39 M. 617; 31 M. L. T. 324; 20 
O. W.N. 13811; (1916) 2 M. W., N. 224; 14 A. L. J. 1114; 
20 M.L T. 435; 4 L. W. 486; 18 Bom. L. R. 1007; ‘25 
O. L. 3269: 43 I. A. 192 (P, O.) oer 


*Page of 39 M.— [14 


pa 





expressed’ by ‘the learned District Judge 
when he says that it cannot be presumed 
from the absence of any documentary evi- 
dence: that the plaintifs were in actual 
possession up to 1910, provided the word 
‘actual ” be regarded as possession through 
tenants, for in the present case.the plaint- 
iffs, as already pointed out, never claimed 


-to be in actual possession of the land at all. 


‘As owners ‘they have been in possessidn 


. through tenants up'to such time as somè 


other: person advanced aclaim of ownership 
adverse to theirs. ‘This, according to the 


-evidence.on this record, did not take place 


till 1910. ` The suit was brought in 1920 


. and whether Art, 142 or Art. 144 applies, 


it is perfectly: clear that the plaintifis are 
entitled to a decree. 

We, therefore, accept this appeal, set 
aside the order of. the learned District 
Judge and restore the decree of the Addi» 
tional Munsif. The plaintiffs will be entitls 


. ed to their- costs throughout. 


“ANA Appeal accepted, 


At page G31* -` 
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MADRAS HIGH COURT. 
BecoxDn CIVIL APPEAL No. 433 or 1925. 
Qctober 12, 1926. 
: Present :—Mr. Justice Ramesam. 
SUNDARAMMAL-—RESPONDENT No. 9. 
: LEGAL REPRESENTATIVE OF THE DECEASED 
“1. JRESPONDENT No. 4—APPELLANT 
ae ; : versus, -~ - 
‘te . SUNDARA:REDDI AND orazrs— 
PETITIONER AND RESPONDENTS Nos. 1 To 3 
a _ AND 5 AND 8&— RESPONDENTS. a 
Civil Procedure Code(Act V of 1908), 0. XXXII, r. ?, 
0. XXXIV, r. 5—Transfer of Property Act dV of 
1882), s. 88—Mortgage suit—Preliminary decree —Non- 
payment into Court—Assignment of decree in favour of 
purchaser of equity of redemption of one of mort- 
gaged items—Decree, whether extinguished—Assignee 
brought on record—Final decree, whether can be passed 
—Proportionate abatement of mortgage amount— 
Transfer by néxt friend of ‘minor plaintiff without 
-sanction of Court, void or voidable—Execution by 
- transferee—Proper procedure—Security against claims 
of minor—Parties—Impleading of party at one stage, 
effect of. 
tee oF the amount due under a preliminary decree 
ih a mortgage suit is not paid into Court before the 
appointed day, a decree for sale must be made under 


O. XXXIV, r. 5, cl. (2) of the Civil Procedure Code. ` 


(p. 339, col. 2.] h 
Where after the preliminary decree, a defendant, 
‘purchaser of the equity of redemption: of one of, the 
mortgaged properties, obtains an assignment of the 
rights of the decree-holder in thename of a benamidar, 
“the effect of the assignment is not to destroy the 
rights under the mortgage-decree and substitute there- 
. for a mere right of contribution. The assignee-decree- 
holder if brought on record as party is entitled to 
` obtain a final decree for sale. But, as a consequence 
of the assignment, the mortgage amount must be held 
46 have been reduced by the proportionate part of it 
to which the property purchased by him was liable, 
Such amount should, under s. 82 of the Transfer of 
Property Act, be ascertained by taking the proportion 
df its value to the total value of the mortgaged pro- 
erties. [p. 340, col. 1] | i 
“ An assignment of the rights under a preliminary 
decree in a mortgage suit’ by the next friend of a 
‘minor decree-holder withsut the sanction of the Court 
“under O. XXXII, r. 7 of the Civil Procedure Onde 
“ja not void but merelf -voidable at the instance 
of the minor. [p. 340, col. 2.] | 
.. Where objection is taken by the defendants to the 
validity of such an assignment when the assighee 
seeks to execute the decree, the assignee-decree-holder 
should be directed to furnish security to the satisfac- 
tion of the executing Court for indemnifying the de- 
fendants against any possible claims by the minor 
laintiff on the ground that the assignment on his 
behalf was made without the sanction of the Court, 
{p. 338, col 2; p. 339, col.1.] | 
An introduction of a plaintiff or defendant for one 
stage ofa suit is an introduction for all stages. Lp. 
. col. 2. h 
A Indar Singh v. Kanshi Ram (1), followed, 
Second appeal against the decree of the 
Court of the South Arcot, in A. S. No. 376 of 
1991, preferred against the order, dated the 
12th February, 1924, of the Court of the 


pub rlinate Judge, Cuddalore, jn I; A, 


BUNDARAMAAL v. BONDARA REDDI. 
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No. 49 of 1923,-in O. 8. No. 14 of 1919, on 
the file of the Court of the Additional 
Subordinate Judge at Cuddalore. : 
Messrs. S. Srinivasa Ayyangar and N. S. 
Srinivasa Tyer, for the Appellant.. Eo y 
‘Messrs. S. Varadachari and E.V. Sun- 
dara Reddi, for the Respondents, 


JUDGMENT.—The facts of this second 
appeal may be stated as follows; —Two 
persons named Lakshmanan Ohetty and 
Muthiah Chetty, a minor represented by his 
next friend, obtained a preliminary decree 
for sale on the foot of a mortgage in O. S. 
No. 14 of 1919. Defendants Nos. 1 and 2 
are the heirs of the original mortgagor; 
defendants Nos. 3 to 8 were subsequent 
purchasers of the equity of redemption of 
separate portions of the mortgage proper- 
ties. Defendants Nos. 3, 4, 5 and 8also 
claim right of subrogation to some prior 
mortgages which they had discharged, 
This right was recognised in the prelimi« 
nary decrée which directed sale of the items 
purchased by them subject to the prior 
mortgage. An appeal against this direction 
was filed by the mortgagor. After the 
appeal was filed the rights of the decree- 
holders -were assigned by a deed (Ex. A) 
dated 26th July, 1920, and the assignee 
applied to have his name brought on res ' 
cord as the 3rd appellant (Ex. O, dated 
5th of August, 1921). The order of Court 
was “the petitioner will be added as the 
3rd appellant.” The appeal. was dismissed 
on the 31st of March, 1922, The assigneea 
decree-holder then applied before the 
Subordinate Judge for the passing..of, a 
final decree. The Subordinate Judge dis- 
missed the petition. There was an appeal'to 
the District Judge of South Arcot and the 
District Judge, reversing the order of the 
Subordinate Judge, passed a final decree 
as prayed for. The present second appeal 
is filed by the 9th defendant who was .. 
added as the legal representative of the 4th 
defendant who died, by an order dated the 
29th of November, 1923. 


Two objections were taken by the appel- 
lant to the passing of a final decree; a) 
That the assignment by the mortgagees 
was really obtainéd benami for the benëñt 
of the 5th defendant; (2) the assignmeént 
in respect of the minor 2nd plaintiff wag . 
invalid as no sanction of the Oourt was 
obtained under O. XXXII of the Civil 
Procedure Code. Taking up the first poin t 


the Subordinate Judge found that thg 
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-assignmént was- reàlly for the benefit .*asa plaintiff though he was not an original 


‘the 5th defendant. This finding wasnot plaintiff. “The plaintiff, as representative 


questioned before ths District Judge whose of the original plaintiff, and the defend- i 
order was passed on the footing of the ant's representatives of Joti Lal, had been 
finding. Before me Mr. Varadachariar also’ introduced in the Chief Court. No doubt, 
argued the case on the basis of that finding.’ that was’ only done in the course af an 


- Both parties concede before me that this is ` interlocutory application as to the produc 
< Kot a matter arising in execution, but isa’ tion of books. But the introduction of 
. proceeding in thezsuit, vide, O. XXXIV, plaintiffora defendant for one stage of 


-T. 5, B0 that O. XXI, r. 16, of the Civil Pro- ‘suitis an introduction for all stages.” I) 


. cedure Code, does not apply. The only ‘therefore; think that the assignee has now 


question is, as the suit has not yet been become, for the stage between the pre- 


“ disposed of, what is the proper procedure- liminary decree-and the final decree, the 
: to beobserved? The result of the Sub- 3rd plaintiff in the suit. Even ifit wer 
‘ ordinate Judge's finding is that the 5th not so,reading e. 146 in conjunction with 


` 


-defendant, a purchaser of the equity of O. XXXIV, 1.6, I think it is open to the 


redemption in one ofthe mortgaged pro-` assignee to apply fora final decree. 


.perties, has now become, by theassignment,- The main pointargued by Mr. Srinivasa 


‘ entitled to the mortgagee's rights. Only. Ayyangar is that the District Judge was 


in obtaining the assignment, witha view wrong in construing O. XXXIV, r, 5, strict- 
to keep his position as a purchaser of the ly. He relied on Jogendra Prasad Narain 
equity of redemption and his position as’ Singh v. Gouri Shankar Prasad Sahu (2) 


"assignee of the mortgagee’s rights, distinct, for the position that even where a payment 
he obtained assignment, in the name ofa- is not made into, but outside, Court, it is 
< benamidar who for this: purpose may be‘ Open to ‘the Court to enquire into any 


yo 


regarded as a trustee for the 5th defendant.’ payments made by the defendants and to 


‘The ‘District Judge held ona strict con-' embody the result in the final decree that 


~ straction of O. XXXIV, r.5 that the Court may be passed by it, In the present case 
“ig bound to pass a final decree when the- the decree has been paid up and the charge 


" defendants have not made the payment of. is extinguished'and no final decree has to be 


. the mortgage amount into Court. - passed. On the other hand in Singa Raja.v. 


Mr. Srinivasa Ayyangar, who appeared for’ Pethu Raja (3) this Court held that if no 


`> the appellant, has suggested in some por-` payment is made into Court a final decree 


~ tion of his argument (though I do not think- shall be passed. The learned Judges say at 
© very seriously) that under O. XXXIV,r. 5,~ page 580*:— i l 

: el, (2) the Oourt shall pass a decreeon*: "Sub-rùle 2 says where such payment is 
“ application made on that behalf by the -not so made, that is to say, where such 
. plaintiff. “And here the assignee-decree- payment is not made into Court, the Court 
` holder is not a plaintiff. The assignee-~ shall pass a decree ordering the sale of the 


decree-holder has certainly become after mortgaged property or a sufficient part 


“ being added to the record an additional thereof......Therefore we are of opinion that 


appellant andin becoming an additional the schemetof the Code, so faras mortgage- 


- appellant I think he has also become an decrees are concerned is that if the amount 


additional plaintiff. In Brij Indar Singh vy.’ due under preliminary decree has not been 
Kanshi Ram (1) the Privy Oouncil held paid before the appointed day a decrea 
that where a party had been brought on forsale isto be made and the machinery 
record as the representative of an original- for sale is to be set in motion...... The pro- 


’ plaintiff in a proceeding in appeal against visions of the Code are imperative..." 


an interlocutory order, he must be regarded I do not think it is necessary for me to 
as brought on record for allthe purposes ‘consider in this case the conflict between, 


- of the suit and he need not be added again ` a decision ofthis Court and the Patna High 


: when the case went back to the first Court. Court. In the case before me there was no 
At page 110* they refer to the added party payment towards the decree’ What has 


‘happened is one of the defendants who was 


(1) 42 Ind. Oas. 43; 45 O. 94; 33 M.L. J. 486; 929+ g urchaser of the equit i 
T, T. 362; 6 L. W. 592; 126 P. W, R. 1917; 15 A. L. J oiy ap dg a Tegep 


eo. 


“YI, 19 Bom. L. R. 866; 3 P.I. W. 313: 26 C. L.J.. 2) 40 Ind. Oas. 138; 2 P. L. W. 66; 2 P. L. J. 832, 
- 672; 104 P. R. 1917; (1917) M. W. N. 811; 22 0. W. N - 18 48 Ind. Cas. 196; 35 M. L. J. 579: (1918; M. W. N 


169: 127 P. L. R. 1917; 44 L A. 218 (P, O). 809; 8 L. W. 497: 24 M. L. T. 501; 42 M. 81. $ 
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therefore, entitled to redeem the suit mort- 
gage obtains a transfer of the mortgagee's 
rights. He has not paid any amount to- 
wards the decree. Mr. Srinivasa Ayyangar 
‘contends that where one of the mortgagors 
pays up the mortgage amount, an intention 
eannot be attributed to keep the mortgage 
alive for his own benefit as against other 
mortgagors or owners of the equity of 
redemption in portions of the mortgage 
property, and his only remedy is a suit for 
contribution. This may beso. But weare 
‘not dealing with the case of one of several 
mortgagors or one out of several heirs of a 
mortgagor. I doubt even in the case of 
“one of several mortgagors if there is any 
prohibition preventing him from obtaining 
an assignment of the mortgagee’s rights. 
Where he pays up the mortgage amount 
and obtains no document, there is no pre- 
“sumption that he intended to keep the 
mortgage alive. But, where he obtainsa 
| transfer of the mortgagee’s rights, I think 
that, in the capacity of such a transferee 
“he is entitled: to maintain a suit on the 
mortgage. It is true in’ such a suit he has 


-to give a deduction for a proportionate part 


of the mortgage amount to which he him- 
_self was liable as one of the ‘mortgagors, 
‘but it cannot be said that he cannot main- 


‘tain a suiton a mortgage. But,’ whatever. 


“may be said as to one of several mortgagors 


| rone of. several heirs of a mortgagor, I 


‘think itis clear that in the case of a pur- 


_ chaser of the equity of redemption of one 


_ of the mortgaged properties, there is no 
_ law of principle, prohibiting him from 
obtaining an assignment of the mortgagee's 


` rights and it cannot be said that the effect 


of such an assignment is to destroy the 
_ mortgage and to give him only rights of 
contribution. I think the-only. effect of 
such an assignment is to reduce the mort- 
gage amount by the proportionate part of 
it to which the property purchased by him 
was liable. Such amount should be as- 
certained by taking the proportion of its 
‘value to the total value of the mortgaged 


properties. (Vidé a. 82 of the Transfer of 


_ Property Act). In this case while on the 
one hand, I agree with the District Judge 
in thinking that there is nothing to stop 


the passing of a final decree, on the other 


hand, I think the District Judge ought to 
have enquired into the question what 
amount has to. be deducted’ from the mort- 


gage amount by reason of the Sth defend- ' 
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ant obtaining an assignment of the mott- 
gagee’s rights and then passed a final 
decree against the other defendants for the 
rest of the amount. Before passing a final 
decree this proportion will‘have to be as- 
certained. . . 

Before passing the final order in'connec- 
tion with this matter, I will now deal with 
the second point arising in the- appeal. 
Mr. Srinivasa Ayyangar contended under 
O. XXXII, r. 7, that the assignment by the 
minor plaintiff ought to receive the sanc- 
tion of the Court and, therefore, cannot be. 
recognised, but Mr. Varadachariar has 
pointed out that the only effect of the 
absence of such a sanction is that ib “is 
voidable at the instance of the minor: See 
Phulwanti Kunwar v.-Janishar Das (4) 
and Umed Singh v. Sobhag Mal Dhadha (5) 
where the Privy Council say that they are 
of’ opinion that thedecisions of the Trial 
Judge and of the Chief Commissioner were 
right. This is true, but something must 
be done in this case to protect the other 
defendants from being harassed ‘by the 
minor later on if he chooses to avoid the 
transfer for a-second payment. Mr. Vara- 
dachariar says that directions indicating 
such protection may be made in the execu- 
tion stage and it is-unnecessary to consider 
the question at present before passing the 
final decree. But I donot agree. If the 
question is not settled now the defendants 
will be in an inconvenient position. They 
cannot ‘pay up the amount outside Court 
directly to the decree-holder. This- is 
practically compelling them not to pay and 
to insist on the decree-holder taking out 
execution through Court so that the Court 
may pass some order protecting them from 
being harassed by the minor. There is no 
justification for this. I think the assignee- 
decree-holder must be called upon to give 
security for indemnifying the defendants 
from being harassed by the original minor 
2nd plaintiff for his share of the amount 
and only on his giving such security: that 
the final decree should be passed: With 
reference to the first point I now call upon 
the District Judge to ascertain whatamount 
should be regarded as discharged by reason 
of the 5th defendants’ double position-as 


(4) 83 Ind. Cas. 782; 46 A. 575; 22 A, L. J. 521; A.L 
R. 1624 All. 625; L. R. 5 A: 785 Civ. 

(5) 32 Ind. Cas. 161; 43 C. 290 at p. 299; 20 0, W, 
N. 137; 30 M. L. 3.67; 14 A. L. J. 97; 3 L. W, 145; 
19 M. L. J. 108; 23 0. L. J. 130; (1918) 1 M, W, Ñ, 6; 
18 Bom, L. R: 303; 43 I, A. 1 (P, C) , 
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purchaser of the equity of redemption and 
as, assignee of tha mortgagee's rights and 
for. this purpose he will ascertain the-pro- 
portion the value of his property bears to 
the total.valug-of the mortgaged properties. 
ı Finding in six weeks and objections ten 
days. Fresh evidence will be taken for 
this purpose. 

_-In compliance with the order contained 
Jin the above judgment the District Judge 
of South Arcot submitted the following 

FINDINGS. ~ In this case, I have been 
asked to ascertain what amount should be 
regarded as discharged by reason of the 5th 
defendant's double position as purchaser of 
the equity of redemption in items Nos. 28 
and 29 and assignee of the mortgagee’s right 
to.and for that purpose to ascertain what 
proportion the value of his properties 
items Nos, 28 and 29 bears to the total value 
of.the mortgaged properties, 

I, therefore, find that the property in 
which the 5th defendant has purchased the 
equity of redemption will, in proportion to 
all the other mortgaged properties, bear. the 
proportion of 3, 340 to 4, 6332 or 0'72. 

_ The decree amount is given as Rs,4,955-9 0 
in, the preliminary decree. Towards the 
valusof the mortgaged properties Rs.356-12-0 
will have to.be deducted in respect of the 
properties purchased by the 5th defendant. 

This second appeal coming on for final 
hearing after the return of the findings of 
the lower Appellate Court upon the. issue 
referred by this Court for trial, ‘the Court 
delivered the following 

_ JUDGMENT. 

The finding is, accepted. The. result is 
that cl. (1) of the final decree will be modi- 
fied as follows:— 

. The figure 5 out of the words “also -to 
4, 5 and 8 defendants” will be omitted: 
The figures “28 and 29” out ofthe words 
on items No. 1l to 27, 28 and 24" will be 
omitted. The words “what is declared due 
pentane In A. 8. No. 31 of 1921” will run 
what will be due-by the said preliminary 
decree as confirmed by the decree of this 
Court. ina A. S. No. 31 of 1921 after figure 
Ra 4,598-13 0-is substituted for Rs.4,955-9 0 
therein after cl. (2a), cl. (2a) will be added.” 
The assignee decree-holder 
ing for sale ghall give security to the 
satisfaction of the executing Court for-in- 
demnifying the defendants against. any 
possible claims by the 2nd plaintiff on 
the ‘ground that the assignment on his 
behalf was made without the sanction of 
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the Court. “The appellant 1st respondent 
will give and take proportionate costs on 
R3.356-12-0 (rupees three hundred and fifty 
six and annas twelve aod Rs, 4,548-13-0 
(rupees four thousand and five hundred 
and ninety-eight and annas thirteen) res- 
pectively in second appeal. 

The order of the lower Appellate Court 
as to costs in the lower Courts will stand. 

Y. N.Y. Decree modified. 


— 


ALLAHABAD HIGH COURT. 

FrrsT O1vIL Appeal No. 23 or 1924, 

` CONNECTED WITA 
First. Orvin APPEALS Nos. 524, 525 
AND. 526 oF 1923. 
October 19, 1926. 
Present :—Mr. Justice Dalal 
and Mr. Justice Pullan. 
Tas PUNJAB NATIONAL BANK— 
PLAINTIPE—APPELLANT 
g ET a versus 
TAJAMMUL HUSAIN-BISHESHAR 
NATH AND OTHERS—DEFRENDANTS— 
i RESPONDENTS. 

Negotiable Instruments Act( XXVI of 1881), ss. 27, 82 
—Billof Exchange—Renewal by drawer without ae- 
ceptor’s consent—Acceptor, whether discharged. 

The renewalof à Bill of Exchange without the 
consent of the acceptor doss not dischargs the acceptor 
from his liability. [p. 342, col. 2.] 

Whan a cause of action for money is once com- 
plete in itself and the debtor then gives a hill or note 
to the creditor for payment ofthe money at a future 
time, the creditor, if the bill or note is not paid at 
maturity, may always, as a rule, sue for the original 
consideration provided that he las not endorsed or 
lost or parted with the bill or note under such cir- 
cumstances as to make the debtor liable upon it to 
some third person. [p. 342, col. 1.] 

. Sheikh Akbar v. Sheikh-Khan (2), Dargavarapu 
Sarrapu v. Rampratapu (3) and Torrance v, Bank of 
British North America (4), followed. 

Sirdar Kuar v. Chandrawati (1), distinguished. 

First Appeal from the decree of the First 
Subordinate Judge, Cawnpore, dated the 
2ist September, 1923. 

Dr. K. N. Katju for the Appellant. 

‘Messra. Nehal Chand and S. B. Johari, 
for the Respondents. 

JUDGMENT.—The Punjab National 
Bank has appealed from the dismissal of 
its suit for money on foot of two hundis, 
dated the 2nd of November, 1921. The 
hundis wera drawn by the firm of Taja m- 
mul MHusain-Bisheshar Nath, and the 
drawee was the firm of Moti Lal-Bish e- 
shar Nath at Calcutta, These hundis wer 


Ya: 


duly accepted by -the firm’ of Moti Lal- 
Bisheshar Nath. The question .of accept- 
anee has already been dealt with by us 
in. our judgment in First Appeal No. 524 
of 1923 delivered to-day. We hold accept- 
ance. to have been made by a person 
duly authorised by the firm as. required 
Dy 5. 27 of the Negotiable Instruments 

ct, 
4th. of February, 1922, by the same drawer 
but were not accepted by the firm of Moti 
--Lal-Bisheshar Nath on presentation. The 
learned Judge of the lower Court held 
that the renewal of the 4th of February, 
1922, was a full discharge of the two 
prior hundis and that, therefore, the firm 
of Moti Lal-Bisheshar Nath ‘was not 
liable to make: payment either: on the for- 
mer two hundis of the 2nd of November, 
1421, or on the subsequent hundis of the 
4th of February, 1922, 

The learned Judge relied on a ruling 
of this Court reported in the ‘case of 
Sardar. Kuar v.. Chandrawati (1). In our 
opinion, the facts in -that case were not 
similar to those of the present case. The 
principle applicable to a case like the 
present is one laid down in the case of 
Sheikh Akbar v. Sheikh Khan (2): 
“When a cause of action for money is 
once complete in itself...... and the debtor 
theo gives a bill or note tothe creditor 
for payment of the money at a future 
time, the creditor; if the bill or note is not 
paid at maturity, may always,-as a rule, 
sue for the original consideration, provid- 
ed that he has not endorsed or lost or 
parted with the bill or note under, such 
circumstances as to maké the debtor liable 
upon it to some third person.” There 
has been no such endorsement in the pre- 


gent case, and the principle of the above. 


rule, which was followed by the Madras 
High Oourt in the case of Dargavarapu 
Sarrapu v. Rampratapu (3) ‘would apply. 
lê we refer tothe relevant section of the 
Negotiable Instruments Act, the different 
ways in which the acceptor of a negotiable 
instrument may discharge his debt. are 


given ins. 82. The three ways are cancel-. 


lation, release and payment.: Admittedly 
there was no cancellation here and there 
was no discharge because the new hundi 


(L 4A. 330; A. W. N. (1882) 55;2 Ind. Dec. (N. s.) 
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(2) 7 ©. 258; 8 O. L, R. 528; 3 Ind, Dec, (N. s.) 713, ` 


43) 25 M. 580, 


-there was no payment in due course. 


These hundis were. renewed on the’ 


‘or of a hundi is. 
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was only a provisional discharge, which ` 
would have been complete if that hundi . 
had been accepted. Forthe same reason 
In 
a Gase of the Judicial Committee [Torrance - 
v. Bank of ‘British North America (4)] it 


. was held under similar circumstances that 


a fresh agreement between the drawer and. ` 


‘the-holder of value ofa Bill of Exchange 


did not release the acceptor of the first- 

bill from liability on foot of the first bill,- + 
The learned Counsel for the respondents .’ 
drew our attention to the observations omt + 


renewal of a Billof Exchange in Halsbury’s ` 
Laws of England, Vol. II, page 553, where `’ 
it is said: 


“Prima facie the giving of a ' 
new instrument in place of an existing one : 
has the effect not of. discharging the id- ` 
strument then existing, but of being a. 
conditional satisfaction of it, so ‘that if 
the new instrument is duly paid at matur- ~ 
ity the first instrument is discharged ; 
but if not, then the dormant rights on the ~“ 
first instrument are revived.” This is- 
the rule enunciated in Sheikh Akbar'seasé: 
(2). Then follows the sentence on which-*: 
the learned Counsel for the respond- . 
ents has relied :—‘Parties to the first’ - 
instrument who do not assent to its “re: 
newal are in any case discharged.’ Pos- 
sibly this covers the case of sureties and - 
not of principal debtors such as an accepte | 
It is also to be noticed’ - 
that Bisheshar Nath, one of the partners ~ 
of the firm was a party as partner in - 
another firm to the drawing of the new.” 
contract and was cognizant of the renewal. 

The ruling from the Privy Council Law 
Reports quoted above does not favour the‘ 
view that the acceptor of a Billof Ex-~ 
change is discharged from his liability, 
on the renewal of that bill to which he has 
not consented. f - 
-We are of. opinion that the Bank can ` 
enforce the liability of the firm of Moti 
Lal-Bisheshar Nath on foot of the... two: 
Bills of Exchange of the 2nd of November, * 
1921.. ' k 
- In the result we set aside the deċree : 
of the lower Court and decree the plaint-- 
iff's suit on the two hundis of the 2nd of: 
November, 1921, with costs in all Courts. 
including in this Court fees on the higher‘ 
scale. = 
TANGGA. Appeal allowed. 

(4) (1874) 5 P, Q. 246; 29 L. T. 109; 21 W, R. 329, 
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` CALCUTTA HIGH COURT. 
-APPHAL FROM ORIGINAL OrpER No. 349 
oF 1924, - 
- February 18, 1926, 
Present:—Mr, Justice B. B. Ghose 
and Mr. Justice Panton. 
DASARATHY OHAKRAVARTY— 
APPELLANT 


versus 
Maharaja KHAUNISH CHANDRA RAY— 
oe RESPONDENT. . 

Givil Procedure Code (Act V of 1908), O. IX, r. 9, 
0. XXI, r. 90, O. XLIII, r. 1, cls. (0) G)—Application 
to set aside execution sale—Dismissal for default— 
Application for restoration, maintainability of— 
Appeal, whether lies. 

No appeal. lies against an order refusing to set 
aside an order dismissing for default an application 
to set aside a sale under O. XXI, r. 90 of the Civil 
Procedure Code, [p. 343, col. 2.] 

Jung Bahadur v. Mahadeo Prasad (2), followed. 

Order IX, r. 9 of the Code of Civil Procedure is not 
applicable to an application for setting aside a sale 
in execution ofa decree under O. XXI, r. 90 of the 
Code of Civil Procedure. [p. 344, col. 1.] 

Thakur Prasad v. Fakir-Ullahk (3), Bunko Behary 
Gangopadhya v. Nil Madhub Chuttopadhya (4) and 


Hari Charan Ghosh v. Manmatha Nath Sen (5), relied - 


on. 

“Appeal against the order of the Subordi- 
nate Judge, Nadia, dated the 20th Septem- 
ber, 1924, 

Babus Rupendra Kumar Mitter 
Dharmadas Sett, for the Appellant. 

Mr. D. N. Bagchi and Babu Mohini Mohan 
Rhattacharjee, for the Respondent, 


JUDGMENT,—This appeal raises the 
question whether O. IX, r.9 of the Code 
of Civil Procedure is applicable to an ap- 
plication made for setting aside a sale in 
execution of a decree under Ọ. XXI, r. 90 
of the Oode of Civil Procedure. The ques- 
tion arises in this way:—The appellant 
before us presented an application for set- 
ting aside asale under O. XXI, r. 90. On the 
date fixed for the hearing of the case the 
applicant was not ready with his evidence 
and he asked for time. Time was granted 
on one occasion but on the next occasion 
he was still not ready with his evidence. 
Further time was asked for and the learn- 
ed Subordinate Judge refused to’ grant 
time and thereupon the Pleader for the 
applicant stated that he had no evidence 
and no further instruction. Upon that 
the application for setting aside the sale 
was rejected for default of the applicant. 
This order of dismissal was passed on the 
23rd of August, 1924. On the 20th of 
September, 1924, one of the judgment- 
debtors put in an application purport- 


and 
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ing to hava been made under O, IX 


'r. 9 of the Code of Civil Procedure for 


restoration of the application for setting 
aside the sale. The learned Subordinate’ 
Judge rejected tha application on the? 
ground that that rule did not apply to such. 
an application. The judgment-debtor 
appeals to this Court and a preliminary 
objection has been taken to the competency 
of the appeal on the ground that there 
was no appeal under the Code against an 
order made by-the Subordinate Judge. In 
answer. to that objection the learned Vakil 
for the appellant relies on O. XLIII, r.1 
cls. (ce) and (j) of the Code of ‘Civil Pro- 
cedure. Olause (c) only refers to an order 
rejecting an application for setting aside 
the dismissal of a suit. That clause, theres. 
fore, does not apply in terms. It is con- 
tended that the order falls under cl. (f), 
and reliance has also been placed on the 
case of Kali Kanta Chuckerbutty v, Shyam 
Lal Das Basu (1) in support of an appeal. 
This appeal is not against the order of 
dismissal for default which might fall. 
within cl. (7) of that rule. But this appeal 
is against the order refusing to set asid 
the dismissal for default. It is contende 
on -behalf of the respondent that on th 
authority of the case of Jung Bahadur 
Mahadeo Prosad (2) which was decide 
under the old Code, no appeal lies against 
such an order. We think that the con- 
tention of the respondent should be ac- 
cepted that thereis no appeal against an. 
order refusing to set aside an order of 
dismissal for default of an application 
such as this. Then with regard to the main 
question whether O. IX, r. 9, applies to 
such a case as this, we are asked to set 
aside the order in the exercise of our revi- 
sional jurisdiction. Weare of opinion that 
the case of Thakur Prasad v. Fakir Ullah (3) 
isreally decisive of the question. There,their 
Lordships in dealing with the contention 
that by virtue of s. 647 of the Oode of 
1882, s. 373 of the Code applied to execution 
proceedings observed as follows: —'The sug- 
gestion is that it isanplied by force of s. 647. 
But the whole of Ch. XIX of the Code, 
consisting of 121 sections, is devoted to 
the procedure in executions, and it would 
be surprising if the framers of the Code 
had intended to apply another procedure 


(1) 38 Ind. Cas. 598; 25 C. L. J. 163. 


2) 31 O. 207; 80. W. N. 160. 
D 29 L A. 4t; 17 A. 106; 5 M. L. J. 3; 6 Sar, P, 


Q. A 526; 8 Ind. Dec, (N. 5.) 393 (P, O). 
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“mostly: unsuitable. by. saying in general’ 
‘terms that the procedure for suits should 
ber. followed as fdr as applicable- Their: 


` BUBBARAYA: “PILLAR V: 


Lordships think thatthe proceedings spoken.. 


of in s. 647 include original mattersin. the: 


nature.. of ‘suits:such . as: proceedings-in’: 


Probates,. guardianship; and so forth! and ` 
' Their Lord- i 
ships approved of the: case of Bunko Behary. 


do not: include’ executions.” 


Gangopadhya v- Nil: Madhub: Chuttopadhya 


( }- where’ the matter'is stated in: equally“ 


cear ’. ‘terms, 


THs -section: of the- -présent - 


òde: corresponding’ to the ‘old’ 6.. 647; ie~ 
syl4l, which runs thus::—“The procediire : 


provided ` ‘in this: Code in regard: to suits: 
shall ‘be “téllowed, as-far as it can be made. 
; applicable, ‘in, all proceedings’ in any Court’ 
of Civil’ J urisdiction.” 


may, very: well’ be assumed,'was- enacted in: n 


these terms -to give proper “efféct to. the’. 


“dėcisiów of théir Lordshins‘in: the. cage of" 


' Thakur Prasad y. Fakir-Ullah(8). If it was. 
intended: that proceedings relating to suits: 











"KAT of, ‘the: Code or similar: proceed- 
gs it might have been- stated that the 
ocedure ` with regard’ to:suits’ would be: 
picape to. other: proceedings‘under the: 


enti oft the- ‘section’ is that: thé: pro: 


g> proceedings- relating: to execution, the: 
rocediire: with regard ‘to’ which. iss laid: 
down in O. KAI of the-Odde itself.: In the- 
case. of :‘Hari:-Charan'Ghosh 'v. Manmatha" 
Nuith: Sen, (5)°Sir ‘Lawrence Jenkins,:.Chief 
Justices held that OPTX,r.713 of the Code ‘of! 
!£Oivil: Procedure, ‘1908, was not ‘applicable to“ 
a, proceeding . underrr. 100 and 10t: 0f0O.: 
XXI of! ‘theCode ‘and,’ in“ delivering- thes; 
judgment’ of the Court’ he: referred to the: 
case “of! Thakur Přasad v. Fakir Ulah. (3), 
as laying: down the rule-that the “procedure: 
referred ‘to*does:-not:apply to, execution: 
proceédirigs, The: argument urged’. ‘on bb- © 
half of the: appellant’ by Babu" Ripendra ` 
Kiimar- Mitra’ is thatthe Privy: Council det 
cision should be: -confinedto an application: 
for execution but the case-of ‘Hari: Charan’ 
. Ghosh v. Manmatha-N ath Sen (8) is acléar” 
answer to" this:-contention. -IÉ isi urged: ‘ont 
behalf,‘of ‘the appellant that there are-con: ` 
flicting cases-on the point' and ‘theimatter®: 


should be applicable. -to proceedings:‘under -` 


It ‘seems, therefore, that’ the:clear."- 


dure: relating ‘to+suits: would ‘not: apply- 


hi a 
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clearly laid down - and we do not.think that 

any referenée:to-a Full Bench is called for. 

The appeal, therefore, is dismissed with 

costs. We assegs:the ‘hearing fee at three. 

gold mghurs, - 
AN. AL 


DEVASAHAVAM:PILDAT, =. ` 


E, dismissed. 


r 


MADRAS HIGH:COURT.. 
SECOND OlvIL APPEAK:NO3 or 1921. 
Oetobers26, 1821. 
Pesen: — Sit William Bock: Ayling, Kis 54 
; Ofičiating, Ohief Justice-and- l 
Mr. Justi¢e Odgers. . e 
SU BBARAY AsPILLALanb. ANOTHABR— - 
ee is < 


This section, ite | ~ 


" O:,D. DEVASATEAY AMPEL LA LAN: s 
ANOTHER DEFENDANTS +— RESPONDENTS. 

Specific ‘performance——Suitii for directing executions: 
of > fresh deed, . when maintainable—Non-registration - 
dauie to plaintiffs negligence, effect of... 

A‘suit for: ‘directing - “the execution of}a «fresh: doct= 
ment'does : not! lia’ wherethen. document. originally- 
exevuted.‘is ‘neither:.lost,: destroyed:‘or. fraudulently." 
suppressed by the defendant, but was in the posses-” 
sion of ‘the -plaintift and it was. open. to him to hare ` 
applieď in timeto: get itregistered: | . 

Venkatasami v. Kristayya (1), followed. `. 

Nynakka Routhen v. Vavana Mahomed Na dina (9), 
Nallappa Reddy. v. “Ramalingaehi . Reddit’ (3)' and 
Chinna Krishna; Reddit v. DorasamiiReddi : (4); dis- - 
tinguishéd.: 

Second -appeal against the déctee of the: a 
Court of the Subordinate Judge,” ae 
‘ torezinvAppealSuit’ N6.- 4£-of '1920°(A}.S 
No: 94° of 314204 on the filesof thee. District 
Oourt'. of“ :Coimbatore), -preférred:' against: 
that of” the:-.Court: of ther Principal: Dis- 
trict Münsif, Hirode,;: in Original: Suit: Nowy 
813 of 1948, . E 
Mtes: ‘Muthiah- ‘Mudatiar i for. the “Appel 
lants: | 

Mr KS) *Desikan, forthe « ‘IstRespondent.: 

JUDGMENT: +-The‘lower Courts were < 
ehe in following. Venkatasami vi Kristaya < 
Gand: dismissing: thevsuiti. The. cases ré- : 
liedi on by- appellants: Nynakka Rous: - 


‘ themw:iVavana Mahomëd: Naina. (D Nal- 


. those suits were: burnt, Jost or fraudulent 


should. be referred: ito aul! Benchi- for- de~~ 


ċision. But as.we-understand the decision ~ 
of the Privy Counéil the matter seems: 40: be: 


8 18:0. 63559 Ind. Déei(w.is) 42343 = 
(5) 19 Ind Cas 689) 4110, 4,18 GOVE N AB 


+ (3). 20M2250; 7 


ki 


f 
! 


lappa ‘Reddi we Ramalingaehi . Redda:.(3) *: 
andtChinnas Krishna. Reddi-v. Dorasami» 
Reddi (4). arevall! distinguishable: inasmuch- 
as® the:documents sought to’ bevreplaced in + 





ly. ‘suppréssed by’ the: defendants : therein: 
(116: M. 341; 3 M: L J. 189; 5- Ind, Dee. © ay a 


45. 

19)'5 MAH. O. X 128." 

‘Ind. Dec. (N.. 's) 178, ° o 
“Bana 19: “rind. Dio. (9. 9) 18 = co 


aus Ae 
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In the :present case the: document was in 
_ the possession of plaintiffs: from the time 
of execution and it was open to them at any 
time to apply to get it registered. 
The second appeal is dismissed . with 
costs. 
V.N. Ve 
AN. A. 


DADU KAUSHIRAM V. 


Appeal dismissed, 


PRIVY: COUNCIL. 

AppnaL FROM TAE CaLcuTTA Hran Couat. 

May-11, 1926. _ 
Present:—Viscount Dunedin, Lord 
’ Atkinson and Mr. Ameer Ali. 
LAKSHMAN CHANDRA MANDAL— 
_ PLAINTITE— APPELLANT 

; | versus 

TAKIM DHALI anv oTHERS—D&FENDANTS— 
-> RESPONDENTS. : 

Vendor and purchaser—Suit by purchaser for pos- 
session—Purchaser found not entitled to recover pos- 
session—Claim for refund of purchase-money—Sepa- 
rate suit, ` 4 

A purchaser asking for re-payment of the purchase- 
money ina suit for recovery of possession of the 
property; on his claim for possession “being found 
‘unsustainable, may be directed to raise the question’ 
in’ a ‘separate suit, where the question whether” the- 
purchase was a truly speculative one or a purchase 
under such circumstances as would warrant'a good: 
title has been not specifically investigated in the 
Courts below. : 

Appeal from the judgment of the Calcutta 
High Court. . 

Messis. L. deGruyther and H. N. Sen, for 
thb:Appellanb. — 


Messrs. A. M. Dunne-and K. C. Hyam, for- 


the. Respondents.. _ i 


JUDGMENT.. 

Viscount  Dunedin—The- 
lant-plaintiff`in the case is the-purchaser: 
of ‘two-thirds of a-certain lease-hold pro- 
perty which he says originally belonged: 
to Idu Sana from whom his. vendors are 
: déscended, in right of two sons of Idu Sana, 
and .he sues the defendant-respondent who 
jg-in possession, he having acquired the. 
whole property from Budhai the other and 
remaining son of Idu Sana. 

The whole point iù the appeal, there- 
fore, depends upon whether the lease-hold 
in question was originally settled with Idu- 
Sana who was the head of the whol: 
family here represented, or whether it wes. 


` chaser owing to the result of what has be 


appel-: 


—— ne 
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‘originally settled with one of his song 
Budhai. Budhai was, undoubtedly, in pos- 
session, and it was necessary for the plaint- 
iff to -prove his case. He attempted todo 
so by bringing.forward certain statements. 
that. were made in. various litigations that 
had happened, but upon looking into those 


litigations the learned Judge of first in- y 
stance:and the High Court both came to hia 
the conclusion that the statements made peat 
were absolutely contradictory and, there-- ge 
fore, no affirmative proof for what the; q 


plaintiff wished to deduce from them. The i 


oral evidence suffered the same fate ; it was 
contradictory and was not believed ang 
accordingly, there again, we have concurrent 
findings that the plaintiff hasnot made at 
his case. That really disposes of the mery 
of the case, 
There is a second branch of.the case 
launched in which the disappointed p 


D 


LS 













narrated, asks. for re-payment of the pr 
which he has paid. Itis quite clear t 
that point was never really investigated 
the Courtsbelow, It has never beén gorbe. 
into as to whether it was a truly speculati 
purchase or a purchase under such’ circu 
stances as would warrant a good title, amid 
accordingly the learned Subordinate Judge 
said he could not decide the matter, but 
gave leave to the plaintiff to raise the quer 
tion in a separate suit. That also was ecn. 
firmed ‘by the High Court. 

Their Lordships will, therefore, humbly 
advise His Majesty to dismiss the appeal: 
with costs i 

AN A Appeal dismissed] - 

Solicitors for the Appellant:—Mesars. 
Ranken Ford & Chester. 

Solicitors for the Respondents:—Messys, 
Barrow Rogers & Nevil, | 
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NAGPUR JUDICIAL COM- 
' MISSIONER’S COURT. 
Civit Revision. No. 195 or 1 26. 
~. December 16, 1926. 
Present:—Mr. Findlay, J.C. 
DADU KHUSHIRAM— PLAINTIFF! 
—APPLICANT fg 
See VETSUS t | 
HORILAL KASIRA—DEFENDANT, 
Ga — NON-APPLICANT! | 
Contract Act (FX of 1872), s. 28—Gambling, : 
advaticed for*-Place of gambling : not prove ° 


es 


< > 
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public or ia gaming house~ Loan! Aphether recoverable -' 
—Publie policy. 

In the absence of evidence that the gambling for. 
the ‘purpose of carrying on which a loan is advanced,. 
was’ going onin a public place or a gaming house, 
the amount of the loan is recoverable from-the debtor ” 
inasmuch as the.loan was not advanced for'a purpose. 
which was necessarily illegal. . 

` Pringle v. Jafar Khan (1) and Subbarayya v. De-- 
vandra (2), followed. 

‘Revision against: the decree of the Small - 
, | Cause Court Judge, Seoni, dated the 15th-- 
‘ April, 1926, in Small Cause Suit No. 74 of 

1926. 
id “Mr. W. R. Puranik, for the Applicant. ` 
“Mr. 7y; R.” Dhok; for ‘the Non-Applicant: ° 





` ORDER.—The plaintiff:applicant, Da- ` 
` Khushiram, 
licant, Horilal ‘Kasira, in the Court of 
all Causes, Seoni, for recovery of a sim 
s. 146-4-0 said to have been borrowed 
the Jatter. 
was, in reality, taken by one Lakhmi- 
d in: the defendant's: presence -and 
t it had ‘been borrowed’ by Lakhmichand 
a gambling purpose.’ The lower Court 
“‘fojind that the loan’ had actually béen taken. 
fof a gambling purpose by the defendant, - 
bit it dismissed the suit as it was of 
‘opin ion that the consideration was illegal- 
iu der i 8. 23 of the Indian Contract Act. | 
t is urged on behalf of the applicant- 
that the findings of the Subordinate Judge. 
go beyond the pleadings on record and: 
that, in view of the defendant's denial of- 
haying taken the loan at all as well as of 
the lower Court’s finding to the contrary, 
the plaintiff was entitled to a decree. After 
- perusing the evidence and statements on 
‘record, I entertain not the slightest doubt 
but that the defendant, on the day he took 
the -loan, was engaged in gambling and 
that the ‘plaintiff knew perfectly well that 
the loan was taken ‘during play for the 
purpose of carrying on the latter. 
I am of opinion, however, that in the 
- circumstances of the present case, the con- 
sideration cannot be held to havé been for 
an object forbidden by law. There is no 
proof that the gambling was going on ina 
public place; on the contrary, it was 
‘apparently being conducted in a private 
house and there is nothing. to’ show that 
the play was being conducted for purposes 
of profit by the owner of the house. In 
those circumstances I am of opinion that 
the money lent to enable the non-applicant 
to continue gambling is recoverable, as not 
‘necessarily ‘being for- an illegal purpose: 
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sued the defendant-non- ` 


The defence was that the- 


[100'L.-C, 1987]. 
- of! Pringle v. Jafar Khan (1) and Subs 


“baraya v. Devandra (2). 
In the‘ circumstances of the case, how-. ’ 


‘ever, I do not think the plaintiff-applicant~: 


is éntitled to: any interest and lam further - 
of opinion that the parties should bear’ 
their own costs in both Courts. [, there- 
fore?*Teverse-“the judgment and deéree 
passed by ‘the lower Court and instead 
give a decree for Rs. 138 in favour of the 
plaintif- applicant. 


Z. K. Order accordingly. 


mY 5 A. 443; A. W, N. (1883) 68; 3 Ind. Dec.. (N. a.) 
KI 7M. 301; 2 Ind, Dec. (N. 8.) 794, 





ALLAHABAD HIGH COURT. 
SecoNnD Otvin, APPEAL No. 1107 oF 1924. 
January 10, 1927. . 
— Present;—Mr, Justice Iqbal Ahmad. : 
MAHA MANGAL RAI AND OTHERS— ` 
DEFENDANTS—APPELLANTS 
versus 3 
KISHUN KANDU-—PLAINTIFE— 


RESPONDENT, 
. Civil Procedure Code (Act V of 1908), O. XLI, rr, 


: 4 88—Appeal by some judgment-debtors—Others’ not 


made parties—Decree, whether can be reversed in res- 
pect of all—Transfer of Property Act (IV of 1882), a. 
59--Limitation Act (IX of 1908), Sch. I, Arts, 142, IL, 
148—Mortgage, invalid, effect of —Possession of morts 
gagee, nature ‘of Recitals in mortgage-deed, whether 
evidence—Adverse  possession—Redemption —Limita~ 
tion. te 

“Where, a decree appealed from proceeds on a ground 
common to all the plaintiffs or all the defendants 
and only ‘some.of-them appeal against the decree, the‘ 
power vested in the Appellate Court byr. 4, of O.. 
XLI, of the Civil Procedure Code,to reverse or vary 
the decree appealed from in favour of’ all the plaints 
iffs or all the defendants, is not restricted. to cases- 
in which the plaintiffs or defendants who have not 
appealed are made parties to the appeal. Such power 
can bs exercised_by the Appellate Court even ifthe 
plaintiffs or the defendants who have not appealed 
are not made parties to the appeal. [p. 348, col. 2.] 

“Where a mortgage isnot effected by a ‘registered 
deed: as required by s: 59 of the Transfer. of Property _ 
Act, it is invalid, but. nevertheless the recitals con- 
tained in the unregistered mortgage-deed are ad-. 
missible in evidence for the purpose of explaining 
the nature and character of the possession of the - 
mortgagee over the mortgaged property. [p:.349, col. 2.] 

JA mortgage ofan occupancy holding is not per- 
mitted by law, but where a mortgagee ofan occupancy 
holding enters into possession of the holding and 
eontinues in possession thereof for more than twelve 
years, he can only prescribe for a title as mortgagee 
and his possession cannot be regarded as being ad- 
verse to the mortgagor. If the “mortgagor in such 
a,case brings a suit for possession of the holding 
against the “mortgagee within twelve-years ‘from the 


[100 1-0. 1927) 
dafe of the execution of the mortgage, he can claim 
an, unconditional decree for possession on the ground 
that. the mortgage being of an occupancy holding 
is void in law. But after the expiry of twelve years 
the mortgagee obtains a valid title as such and the 
mortgagor can recover possession of the holding only 
by-redemption. The period of limitation for a suit 
for.redemption in such a case, however, is sixty 
rar as provided by Art. 148 of Sch. I to the 

imitation Act. [p. 349, col. 2; p. 350, col. 1] 
‘Second appeal from the decree of the 
Additional District Judge, Gorakhpur, 
dated the 22nd of April, 1924, 

‘Dr. M.'L. Agarwala, for the Appellants. 
‘Mr. Benod Behari Lal, for rhe Respond- 
ent. -2 ' 

‘JUDGMENT. —Thbis is a defendants’ 
appeal and arises out of a suit for re- 
demption ‘of a mortgage. The plaintiffs’ 
case’ was that the mortgage sought to be 

redeemed was effected’ by means of an 
unregistered deed. of mortgage executed 
19-years prior to the institution of the 
| sult, that is, in-or about the year 1904, by 
Oharan and Nath, the predecessors-in-title 
of: the plaintiffs, in favour of Maha Mangal 
Rai, defendant No.:1, for a sum of Rs. 200 
and that the property mortgaged was an 
occupancy-holding. It was further alleged 
in the plaint that though the relation 
between the parties to the suit was that 
of“ mortgagor and mortgagee, the plaintiffs 
had on a former occasion, because of a 
wrong advice given to them, brought 
a suit for ejectment of the defendants 
from the holding in dispute in the Revenue 
Court, but that suit was dismissed on the 
finding ‘that the defendants were in pos- 
session aS mortgagees, The plaintiffs 
alleged that as the defendants refused to 
take mortgage-money and to deliver pos- 
session of the holding in dispute the 
plaintiffs were compelled to bring the suit 
for redemption, 

“The defence to the suit was a denial of 
the mortgage and an assertion by the de- 
fendants that they were the original tenants 
of the holding in dispute and were not in 
possession as mortgagees. The defendants 
further urged that the- decision in the 

 ejectment suit filed by the plaintiffs in the 

Revenue Court'operated as res judicata: in 

the present suit. ` 

“The trial Court held that the plaintiffs 
had failed to prove that the defendants 
were in possession as mortgagees, and on 
that finding dismissed the plaintiffs’ suit. 
` . Out -of the four plaintiffs only one, name- 
ly Kishun Kandu, filed an appeal ‘against 
the decree of the trial Court in the lower 
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‘Court and passed a decree for possession 
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Appellate Court: But it was noted in th 
memorandum of appeal filed by him th 
he was preferring the appeal underO XL 
1. 4 of the Civil Procedure Code o 
behalf ‘of all the plaintiffs. 

The lower Appellate Court disagree 
with the trial Court and held that the de 


held, that the mortgage being unregistere 
was unenforceable and invalid, but not4 
withstanding the invalidity of that mort- 
gage, the defendants’ possession was not 
adverse and the suit was not barred by 
limitation, and that the’ plaintiffs were 
entitled in any case to a decree for redemp- 
tion of the mortgage and for possession of 
the holding in dispute on payment of the . 
sum of Rs. 200 alleged by the plaintiffs to 
be the amount of the mortgage-money. 

On these findings the lower Appellate 
Court set aside the decree of the trial 


of the holding in dispute in favour of all 
the plaintiffs on payment of Rs. 200 to the 
defendants. ` i 
The decree of the lower Appellate Court 
has been assailed before me by the learned 
Counsel for the appellants on three grounds, 
Firstly, itis argued that as only one of 
the plaintifs, namely Kishun Kandu, ap- 
pealed against the decree of the trial 
Court, and did not make the remaining 
three plaintiffs parties to the appeal, the 
appeal itself was incompetent and the 
lower Appellate Court had no jurisdiction 
to set aside the decree of the trial Court. 
Secondly, it is argued by the learned 
Counsel for the appellants that the alleged 
mortgage being invalid, because the pro- 
perty mortgaged was an occupancy holding, 
the transfer of which is prohibited by law, 
and because the mortgage was effected by 
an unregistered instrument which could 
not be done in view of the provisions of s, 
59 of the Transfer of Property Act, the 
possession of the defendants could not be 
held to be in the capacity of mortgagees, 
and as the plaintiffs discontinued to bein 
possession of the holding from 1904, the 
suit was barred by Art. 142 of the Limita- 
tion Act. Thirdly, it is argued that the 
lawer Appellate Court was wrong in pro- 
ceeding on the assumption that the posses- 
sion of the defendants was as licensees or. | 
was permissive and not adyerse, inasmuch | 


Y ee | 
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no-such' case. was set up, by the plaint- 
either in the plaint or in the ‘trial 
rt: 

n support of the first point argued by 
learned Counsel for 


ance of the fact that one of the co-plaintifis 


re-empted in execution of the decree of 
the High Court, it was contended by the 
-véndes that the decree of the High Court 


tio This. Court upheld the objection of 
the vendee and held that the appeal pend- 
ing in. the. High Court had, because of the 
omission .to bring upon the record’ the 


legal representatives of the deceased. plaint- . 


iff, abated as a whole and the decree 
` passed by the High Court was a nullity and 
incapable of execution. The ‘decision in 
the, case.of Ambika Prasad v. Jhinak Singh 
(1) has not been approved by two.learned 
Judges. of this Court in the caseof Wajid 
Ali:Khan v. Puran Singh (2) and because 


of, this conflict of judicial opinion in ‘this ' 


Oourt, I have already referred Execution 
First Appeal. No, 414 of 1926 for decision 
to.a Bench of two Judges but that cage 
hag not:yet been decided. In any case, 
neither the case of Ambika Prasad v. 
Jhinak Singh (1) nor that of Wajid Ali 
Khan v. Puran Singh (2), noted above, has 
any. application'to the present case. The 
question-that formed the subject-matter of 
consideration in those cases was, as to whe- 
ther the omission of the appellants tobring 


upon the record the legal representatives. 


of one of several plaintiffs in a suit for pre- 
emption during the pendency ofan appeal 


- (1) T1 Ind. Cas.321; 45 A. 286; 21 AL J.91; A. L 
R.1923 All. 211. > A ‘ $ 
. (2) 85 Tnd. Cas. 66; 47 A. 100; 22 A'L. J.. LL R. 
fà. 33 Ciy.; A. I, R. 1925 All. 108, l 
(8) 53 Ind: Oes.. 348.. | l 
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as, dead. When the successful plaintiffs. 
wanted to take possession of the property 


eei a and was incapable of execu-. 
n. 
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against the decree in that- suit, has or hag. 
not the effect of causing an abatement of 
the appeal as a whole. That question does. 
not arise in the present case. The question... 
that arises for consideration in the.present.. 
case is as to whether, when-the decree ap- 
pealed from proceeds on any ground com.’ 
mon to all the plaintiffs or all the défend-. 
ants, and when only some and not all the’ 
plaintiffs or defendants have appealed s 
against the decree of the trial Court, the: 
power vested inan Appellate Court by.O. 


~ XLI, r. 4, Civil Procedure Code, ‘to re~- 


versé or vary the decree appealed from... 
in favour of all the plaintiffs or. all 
the defendants, is restricted to cases 
in which ‘the plaintiffs or defendants. 
who have not appealed are made par- 
ties to the appeal,- or that power can, be 
exercised: by the Appellate Court even if. 
the plaintiffs or defendants who have nof 
appealed are not made parties to the ap- . 
peal. In the ease of Balaram Pal v. Kany- 
sha Majhi (3), cited by the lêarned Counsel . 
forthe appellants, two, learned’ Judges of: 
the Caleutta High Conrt are reported to., 
have observed that “ We think that when . 
a plaintiff prefers an appeal-in which., 
other plaintiffs are interested, that section. 
(O.. XLI, r. 4, Civil Procedure. Code). 
does not authorise him to proceed with . 
the appeal without making other plaint- 
iffs parties to the appeal.” The Cal- 
cutta case. is distinguishable from, 
the present case, inasmuch as in ‘ that. 
case the question for consideration Was, -, 
whether or not the failure of one of 
several appellants who claimed’ a, joint. 
title ‘toa certain land to bring upon ‘the. 
record the legal- representatives of one of 
the deceased appellants resulted in an. 
abatement of the appeal asa whole. This. 
is not the question that arises- for con- 
sideration inthe presentcase. But ifthe. 
learned Judges meant to lay down that an. 
Appellate Court can only exercise the 
powers vested in it by .O XLI, r. 4, 
Civil Procedure Code, if all the plaint- 
iffs or defendants in whose favour it. 
reverses or varies the decree are par- | 
ties to the appeal, I, with- all respects, 
am unable to agree with them. The’ 
only condition laid down by ‘the Legis- 
lature in order to bring into ‘opara-. 
tion the provisions of r, 4 of. O. X<LI,. 
Civil Procedure Code, is that the decree 
appealed from should have proceeded: 
on any ground comman to all the plaint- 


mandhi andhanan. 
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‘iffsor’to all ‘the defendants.‘ It is not 
“provided by that rule that the plaintiffs 
` or defendants in whose favour the decree 

is reversed or varied by the Appellate 
‘Court, should be made parties to the ap- 
‘peal, and, therefore, to hold, that an Appel- 
late Court cannot reverse or vary the 
decree appealed from in favour of such 
plaintiffs or defendants who have not ap- 
pealed, when the decree appealed from 
proceeds on any ground common toall the 
plaintiffs or defendants, will be to read 
“into the rule words which are not there. 
I may also,with all respect’ point out that 
the learned: Judges of the Calcutta High 
Court” have not assigned any reason in 
support of the opinion expressed by them. 
The observation of the learned Judges 
pressed: to its logical consequence comes 
to: this, that it is not open to one of seve- 
ral plaintifs jointly entitled to maintain a 
suit, to appeal against the decree of the 
trial Court without making the other 
plaintiffs parties to the appeal, that is, in 
other’ words, an appeal by one of several 
co-plaintifis having a joint title is incom- 
` petent. Iam unable to accept such a broad 
‘ proposition of law. Every party to a suit 
has a right to appeal against a decree by 
‘ which he is aggrieved, and the mere omis- 
sion of other parties to the suit, who-are 
equally aggrieved, not to join hands with 
him in preferring an appeal cannot debar 
‘an Appellate Court to grant such relief to 
the party who has appealed to which he is 
foundentitled. Ordinarily on an appeal by 
one of several plaintiffs or defendants the 
Appellate Court can only reverse or wary 
‘the decree of the trial Court in favour. of 
the party appealing, but. exceptions to 
this rule are provided for by rr, 4 and ‘33 
of O. XLI, Civil Procedure Code.. A 
comparison of those rules shows that 
the powers given to an Appellate Court 
‘by r. 33'of O. XLI, Civil Procedure Code, 
can only be exercised by that Court in 
favour of “all or any of the respondents or 


parties.” But no such qualification is 'to- 


be found in r. 4. This léads to the infer- 
ence that the Legislature deliberately em- 
powered an Appellaté Court in cases con- 
templated by r. 4 to reversé or vary the 
decree in favour of all the plaintiffs or de- 
fendants even though some of them may 
not be parties to” the appeal. For these 
reasons, l am of opinion, that there is no 
substance in the first ground urged by the 
dearned Counsel for the appellants. 
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There is no substance either in the other 
two points urged by the learned Counsel 
for the appellants. On the findings of the 
lower Appellate Court, which findings are 
bindingon me in second appeal, it is abund- 
antly clear that the plaintiffs-respondents 
had, before the mortgage alleged by them, 
a title to the holding in dispute and were 
in possession ofthe same. The defendants 
entered into possession of that holding be- 
cause of the unregistered mortgage-deed 
executed by the plaintiff. The mortgage 
not having been effected by a registered 
deed as required by s.59 of the Transfer 
of .Property Act was invalid, but neverthe- 
less the recitals in the unregistered mort- 
gage-deed were admissiblein evidence for 
the purpose of explaining the nature and 
character of the possession of the defend- 
ants over the holding in dispute, vide, 
Varada Pillai v. Jeevarathnammal (4). The 
unregistered mortgage-deed being in pos- 
session of. the defendants and they not 
having producéd the same, secondary evi- 
dence of its contents could be given in 
view of the provisions of s. 65 of the Indian 
‘Evidence Act, On the basis of such evi- 
dence the lower Appellate Court has found 
as a fact, that the plaintiffs mortgaged the 


-holding in dispute to the defendants about 


20 years prior to the institution of the 
suit, and, therefore, it admits of no doubt, 
that the defendants entered into possessidu 
of the holding in dispute as mortgagees 
and not as trespassers. A mortgage of an 


occupancy holding is, no doubt, not permit- 


ted by law, but by entering into possession 
as mortgagees of the holding in dispute 
and by continuing in such possession for 
more than 12 years, the defendants could 
only prescribe a title for the limited inter- 
est of a usufructuary mortgagee. This 
was the view taken in the case of Nadepena 
Appamma v. Saripilli Chinnavadu (5). “If 
the plaintiffs had brought a suit for pos- 
session of the holding in dispute against 
the defendants within 12 years, from the 
date of the execution of the mortgage, the 
plaintifis could have claimed an uncondi- 
tional decree for possession on the ground 
that the mortgage being of an occupancy 


. (4) 53 Ind, Cas. 901; 43 M. 244: (1919) M. W. N. 7945 
10 L. W. 679; 24 C. W. N. 346; 38M. L J. 313; 18 A 
L. J. 274; 46 LA. 285; 2 U.P. L. RP. Cu Gl 22 
Bom. L. R. 444 (P. C. f 

(5) 79-Ind. Cas. 510; 45 M. L.J. 667; (1923) M, WA, 
N. 825; 33 M. L. T. 146; 19 L. W, 37; A.L R, 1924 
Mad. 292; 47 M. 203... 
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‘holding was void in law. In that case the 
defendants could not have set up the mort- 
gage as a bar to the plaintiffs’ claim, but 
by continuing in possession for more than 
12 years as mortgagees, the defendants 
have prescribed a title to the mortgagee 
“right and itis this acquisition of the pre- 
. scriptive title that has vested in the defend- 
ants, the rights of a mortgagee. The de- 
fendants never took possession of the hold- 
ing claiming an absolute title to the same, 
‘and obviously, therefore, the plaintiffs’ title 
to the holding in dispute has not been 
extinguished. It is, as if it were, that by 
the continuance of the defendants’ pos- 
| session for more than 12 years as usu- 
fructuary mortgagees, there. came into 
existence a legally operative mortgage 
which the plaintiffs must redeem as a 
condition precedent to a decree for posses- 
sion of the holding in dispute. .This is 
what hasbeen held by the lower Appel- 
late Court. 

Dr. Agarwala has argued thata person 
can prescribea title to something which 
is permitted by law but not, with respect 
to something which is prohibited by law, 
and he maintains that the mortgage of an 
. occupancy holding being prohibited by 
law, the defendants could not prescribe a 


‘title to mortgagee rights. I cannot agree. 


with the contention of the learned Counsel 
for the appellants. Ifatrespasser by tak- 
ing unlawful possession of certain property 


"ean prescribe a title as against the true. 
owner by adverse possession for more than. 
follow why. 


12 years, I find it difficult to 
a usufructuary mortgagee of a property, 
the mortgage of which is not premitted by 
law, cannot prescribe the limited interest 
of a Elena A mongah in the pro- 
; Perty mortgaged to Dim. a 
Th ay ie dement, Art. 142 of the Limi- 
tation Act has no application to the present 
case. Asuitfor redemption of a usufruc- 
tuary mortgage is, no doubt, in substance a 
| Buit for possession of immoveable property, 
| but the period of limitation for such a suit 
ig-that provided gfor by Art. 148 of the 
Limitation Act and it is that Article that 
governs the present case. The allegation 
of the plaintiffs that the defendants entered 
into possession of the holding in dispute 
as mortgagees necessarily leads to the con- 
clusion that the defendants’ possession 

‘was permissive and, therefore, the lower 
` Appellate Court was right in assuming 
that the defendants’ possession Was per- 
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missive and not adverse, and in ‘doing “50 
that Court bas not made out anew case 
for the plaintiffs which was not set up. by 
them in the trial Court. 

For the reasons given above, the decree 
of the lower Appellate Court is perfectly , 
correct and I dismiss the appeal with 
costs. 


Z. K. Appeal dismissed. 


OUDH CHIEF COURT. v 
Beconn Civic APPEAL No. 311 or 1926. 
February 7, 1927. , 
Present:—Sir Louis Stuart, Kr., Chief 
a Judge, and Mr Justice Raza. 
NISAR AHMAD KHAN—DBEFENDANT ' 
. — APPELLANT f 
VETSUS 


< Musammat RAHMAT -BEGUM—PLAINTIFF 


— RESPONDENT.’ Nt 
Contract Act (IX of 1872), s. 25 (D—'Parties stand- 
ing ina near relation'—Natural love and affection’ 
—Agreement by Muhammadan to pay maintenance to 
wife's father and mother—Validity of agreement. 
The meaning of the words “parties standing in a 
near relation” in s. 25 (1) of the Contract Act, of 
1872 should not be narrowed down so as to mean 
“near relatives.” [p. 351, col. 1.] ot 
‘The parexits of a Muhammadan lady are relatives of 
her husband and they must be considered to ‘be 
parties standing in a near relation to him. An agree- į 
ment by a Muhammadan to pay certain maintenance 
to his wife's father and mother is, therefore, a valid 
disposition by virtue of s. 25 (1) of the Contract Act 
as having beeu made on account of natural love and 
affection between parties standing in a near relation’ 
to each other. [ibid.] : 
Appeal from the decree of the Second 
Additional Subordinate Judge, Lucknow, 
dated the 12th May, 1926, in Appeal No. 
26/186/48 of 1926, reversing that of the 
Second Munsif, Lucknow District, dated 
the 13th August, 1925, l 
Mr. Khaliq uz-zaman, for the Appellant, 
Mr. F. L. Verma, for the Respondent. 
JUDGMENT.—The question for otr 
decision in this second appeal is whether 
a registered deed executed on the 22nd 
of April, 1893, by Nisar Ahmad Khan 
under which he agreed to pay certain 
maintenance to his wife's father and mother 
isa valid disposition within the meaning 
of s. 25 (1) of Act IX of 1872 as having 
been made on account of natural love 
and affection between parties standing in 
a near relation to each other. Although 


the recjtal in deed itself contains no prefera 


ige : 
(100 1. 6. 1927] ; 
ence’ to the existence. of natural love and 
affection we find that on the evidence on 
the -record it is‘established that the dis- 
position was made on account of natural 
love and affection. Having decided this 
question of fact,. which had not been 
clearly decided by the Court below, we 
now come to the legal question involved. 
In a Muhammadan family, are the husband 
| and wife parties standing in a near rela. 
| tion to their daughter's husband? When 
the meaning of this proviso has been 
under discussion in previous cases there 
appears to have been a tendency to inter- 
pret the words “parties standing in a near 
relation” as though they mean “near rela- 
tives.” , We are of opinion that the mean- 
_of the words should not be narrowed down 
_in.this way. There are many instances in 
which persons, who are not relatives or rela- 
tions within the meaning of the law, never- 
theless, stand in a near relation to one 
another. But, in any circumstances, the 
parents ofa Muhammadan lady are rela- 
_ tives of her husband.and we consider 
_ that they must be determined to be 
pun standing ina near relation to him, 
| For the above reasons we accept the view 
been by the lower Appellate Court and 
ismiss this appeal with costs.. 
G.H, Appeal- dismissed, 
OANA 
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. GALCUTTA HIGH COURT. 
_ + Owu Revision No. 6 oF 1926. 
September 23, 1226, 
Present:—Mr. Justice Chotzner and 
Mr. Justice Duval. 
HAMID ALI AND oTHERS—AccusEp— 
re PETITIONERS 


s 7 


versus 
EMADHU SUDAN DAS SARKAR— 
OPPOSITE PARTY, 

. Criminal Procedure Code (Act V of 1898), ss. 424, 
- 476, 476B—Civil Procedure Code (Act V of 1908), 0. 
` “XLI—Complaint by subordinate Court—Appeal—Pro- 
vedure—Appellate Court, duty of. 
. When a complaint has been made under s. 476 of 
the Criminal Procedure Code, the person affected by 
“ “the complaint may take an appeal to the Court to 
which the Court making the complaint is subordinate 
| andthe appeal must be dealt with as an ordinary 

‘appeal under the Oriminal Procedure Code, as is 
provided for in s, 424 of the Code. The Appellate 
| Court has no jurisdiction in such a case to require 
the Court making the complaint to answer arguments 
which the Appellate Court must answer itself, nor 
gould the Appellate Court dismiss the appeal in A 
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“dismissal. [p. 351, col. 2; p. 352 
| Per Duval, J—Where, in such a case, the order 


-351 
summary. fashion without giving any _ ons for suc 
, col. 1. | 


making the complaint is made by a Civil Court, an 
appeal against such order must be regulated hy the 


- provisions of O. XLI of the Civil Procedure Code 


and not by the provisions of ss. 422 to 424 of tht 
Criminal Procedure Code. [p. 352, col. 1.] 


Rule against an order of the District 
Judge, Tipperah, dated the 22nd May, 1926, 
preferred against that of the Subordinate 
ae Tipperah, dated the 24th April, 


- Mr. Narendra Kumar Basu and Babu 
Debendra Narain Bhattacharjee, for the 


- Petitioners. 


Babu Birendra Kumar Dey, for-the Oppo- 
site Party. 


š JUDGMENT. í 
Chotzner, J.—We are of opinion that 
this Rule must be made absolute on the 
first ground upon which it was issued, 
namely, that the judgment of the learned 
District Judge is notin accordance with 
law. Itseems that the Subordinate Judge 


‘drew up an order directing the prosecu- 


tion of the present petitioners on certain 
grounds. An appeal was taken from that. 
order under a. 476B, Criminal Procedure 
Code, to thesDistrict Judge. The learned 
Judge, however, seems to have regarded 
the complaint drawn up by the Subordi-. 
nate Judge as defective and he, therefore, 
sent instruction to the Subordinate Judge- 
“to frame a proper complaint more or 
less in the form of a charge giving the 
date of the alleged offence or offences, the 
way in which they were committed (i. e, 
in the case of the charge under s. 471 
the mode of user)” and then he goes on 
to say “let him send me the complaint in 
this form” and he then proceeded to state 
what apparently was one of the grounds 
of appeal which was—"that judgment- 
debtors Nos. 2 and 3 took no active part 
in the prosecution of the case and cannot 
be pound by anything which judgment- 
debtor No. 1 may have done. The Sub- 
ordinate Judge should meet that objec- 
tion.” This order was made on thè ist 
May, 1926. : On the 22nd May, the learned 
Judge notes:—“Heard arguments for appel- 
lants and read the Subordinate Judge's 
reply to the points referred to in my 
order. I am not prepared to interfere or 
order withdrawal.” Now, it is plain from 
the wording of s. 476B that when a come 
plaint has been made under s. 476, the 
person affected by the compleint may take 
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an appeal to the Court to ‘which the 
` Court-making the complaint is subordinate 
and that appeal must be dealt with as 
an ordinary appeal under the Oriminal 
* Procedure Code, as is provided for in s. 
424 ofthe Code. The procedure, however, 
‘adopted by the learned District Judge was 
“not in accordance with that section. We 
- doubt whether he had jurisdiction when 
an appeal had been preferred against an 
order of the Subordinate Judge to re- 
“quire the Subordinate Judge to answer 
*arguments which he was required to answer 
himself. We are also of opinion that the 
-summary method: he'had followed in dis- 
posing of the appeal without giving any 
reason cannot be supported. We consider, 
therefore, that the Rule must be -made 
absolute and the case remitted to the Court 
of the District Judge so that he may re~ 
“hear the appeal and write a judgment in ac- 
cordance with law. ~ 
_. Duval, J.—I agree with my learned 
' brother that the appeal must be heard ac- 
„cording to law. In my opinion, how- 
“ever, the appeal.must be treated as a Mis- 
cellaneous Civil. Appeal and regulated by 
0. XLI of:the Ccde of Civil Procedure, and 
a not by sa. 422-424, Criminal -Procedure 
“Oode, it being an appeal against an order 
_of..a QOivil Court to a superior Civil 
''Courtn and the procedure in Civil Court 
“ being provided for by the Civil and not the 
‘ Oriminal Procedure Code. 
oz K, Rule made absolute: 


ALLAHABAD HIGH COURT. 
Seconp Orvin APPEAL No. 579 or 1924. 
November 2; 1926. 

Present :-—Mr. Justice Kendall. 
GANGA AND OTHERS—PLAINTIFFS— 
APPELLANTS 
: ; versus 

“JAIL KUMAR—DEFENDANT—RESPONDENT. 
Agra Tenancy Act (II of 1901), ss. 79, 196—Occu- 
_ pancy tenant—Forcible dispossession by stranger— 
Bjectment suit—Jurisdiction of Civil and Revenue 
- Courts—Appeal—Odjection to- jurisdiction, whether 

can be taken—Procedure. 

Defendant took forcible possession , of a certain 
-oceupancy holding without the consent of the occu- 
paney tenant and the latter instituted a suit in the 

- Revenue Court to eject the defendant on the allegation 
that he was his sub-tenant. The trial Oourt decreed 
the suit but on appeal the District Judge came to 
ghe conclusion. that the defendant was not a sub- 
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tenant but a trespasser and dismissed the suit, On 
second appeal: : ie 
Held, (1) that s. 79 of the Agra Tenancy Act was 
not applicable to the case but that it was open to 
the plaintiff to sue for the ejectment of the trespasser 
in the Civil Court ; 4 
(2) that having regard, however, to the provisions 
of s. 196 of the Agra Tenancy Act no objection with 
regard to the jurisdiction of the trial Court could be 
entertained in appeal and that the decree of the trial 
Court must, therefore, be restored. is 
Second appeal against the decree of the 
District Judge, Cawnpore, dated the 15th 
February, 1924. a 
Mr. U. S. Bajpai, for the Appellants. 
JUDGMEN T.—This isa second appeal 


‘from the order of the learned District 


Judge of Cawnpors, setting aside the arder 
of the first Court, by which: the plaintiffs- 
appellants’ were given a decree for the 
ejectment of the defendant-respondent. The 
facts that have been proved in the lower 
Courts are that the plaintiffs-appellants are 
the occupancy tenants of the holding in 
dispute,and that the defendant-reapondent 
took forcible possession of that holding 
without the consent of the plaintiffs some 
time in the year 1328 F., and that the 
relation of landlord and tenant has never 
been admitted between the parties by the 
payment of rent. The first Court held that 
the defendant must be regarded asa sub- 
tenant and;in'fact, was recorded as such, 
and that he was liable to ejectment. “The 
lower Appellate Court, however, came to 
the conclusion that the defendant was not 
a sub-tenant but a trespasser, and that the - 
plaintifis should have either taken proceed- 
ings under-s. 79 of the N.-W. P. Tenancy 
Act of 1901 or else they should have 
proceeded in the Oriminel Court. The facts 
appear to-be very similar to those in the 
case reported in Rant v, Aidal Singh (1) 
in which it is held that 8,79 of the Act 
would not apply, and indeed, I think, itis 
clear from the provisionsof the sectionitself, 
It was -open io the plaintiffs to sue for the 
ejectment of' the trespasser in the Civil 
‘Court, buf under’s. 196 of the N.-W: P. 
Tenancy Act, no such objection can be 
entertained in .thisCourt. I agree, therefore,: 
with the earned Counsel for the appellants, | 
and allow ‘the appeal with costs. I set aside —— 
the order of the lower Appglat-cotreand / 
restore that of the Court of first instance, 
-deoreeing the plaintiffs’ suit for ejectment, 
d; 78 Ind. Cas. 1041: 22 A KN eater 
78 Ind. Cas. 5 -L, J,113; A.I. R 
AN. 481;°L. B.5 A. 87 Rev, a a 
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CALCUTTA HIGH COURT. 
CRIMINAL APPEAL No. 6 or 196, 
May 17, 1926. 

` Present :—Mr. Justice Suhrawardy 
and Mr. Justice Duval, 
ASERUDDIN—AccvsEp—APpELLSNT 
VETSUS 
EMPEROR—Oppostrs Parry, ; 

Criminal Procedure Code (Act V of 1898), ss. 161, 
162, 297 —Statement of witness that he did not make 
any statement to Police, admissibility of—Charge to 
Jury—Omission to draw attention of Jury to right of 
brivate defence —Misdirection, 

To attract the operation of s. 162 of the Criminal 
Procedure Code, there must be a statement which is 
capable of being recorded and reduced into writing 
and, therefore, a statement by a witness that he did 
not make any.statement to the Police cannot be said 
to be a statement within the meaning of this section. 
[p. $53, col! 2: p, 354, col. 1) 

It is doubtful whether a statement of a Witness to 

` the Police that he knew nothing about the occurrence 
18 not a statement within the meaning of s. 161 of the 
Criminal Procedure Code. [p. 354, col. 1.] 

Failure on the part of the Court to put clearly 
before the Jury, the law relating to the right of 
private defence arising on the admitted and proved 
facts and to direct their attention to find as to whe- 
ther the accused was, and, if so, how far, justified, in 


preventing injury to himself in attacking his oppo- - 


a is 2 Ne misdirection vitiating the trial. jp. 
5, col. 1. . e 
Oriminal appeal against the order of the 
Sessions Judge, Dinajpur, dated the 18th 
November, 1925. i 
Babu Debendra Narain Bhattacharjee, for 
the Appellant. 
The Deputy Legal Remembrancer (Mr. 
Khundkar), for the Crown. : 
JUDGMENT.—In this case the accus- 
ed Assruddin, alias Botu, has been con- 


victed under s. 328 of the Indian Penal. 


Code on two charges: first, for causing 
grievous hurt with a dangerous weapon 
to one Rahimuddin, and secondly, for 
causing the same offence upon one Aserud- 
din; and sentenced to 7 years” rigorous 
imprisonment on the first count, and to 3 
years’ rigorous imprisonment on the 
second—the sentences to run concurrently. 
The case for the prosecution is that there 
was some dispute with regard to posses- 
sion of a piece of land. The complain- 
ant was in possession of the land, and as he 
-was late in transplanting crop, he called 
in a number of friends and dependents 
to help him in the matter on the 16th 
September, 1925. On that date he went 
with a large number of men and started 
transplanting paddy. About three bighas 
of land lay to the west of a path, and 
when the men came to that part the ac- 
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cused Botu with his brother, Anaruddin, 
and one Moji came on to the land and 
protested saying that it was his. Botu cut 
the strings of the foremost plough when 
Rahimuddin came and mended it, and 
started ploughing again. Botu caught hig 
penta and threatened tostrike Rahim. Rahim 
seized Botu by the neck, Botu seized Rahim 
by the neck with his left hand, and then 
taking the knife into his right hand 
stabbed Rahim until the latter fell down. 
Aseruddin seized the knife at which 
Botu struck him with the knife under 
the right arm-pit. On these facts the 
accused was charged under ss. 3c4 and 
326 of the Indian Penal Code. The major- 
ity of the Jury found him not guilty 
under s. 304 of the Indian Penal Code, 
and convicted him under s. 326 on the 
first count, and on the second charge by 
a majority of four found him guilty under 
s. 326 for causing grievous hurt to Aserud- 
din. 

Two points have been taken on behalf 
of the appellant—(i) that some state- 
ments made by the defence witnesses to 
the Police were admitted in violation of 
the provisions of s. 162 of the Criminal 
Procedure Code. With reference to this 
point, the facts are that two witnesses 
were examined on behalf of the accused, 
The first witness was. Bibijan, who was 
set up by the accused-as the: owner of 
the land from whom he had taken set- 
tlement of it. In her evidence she stated 
—“ The Sub-Inspector questioned me. T 
told him I knew nothing.” The second 
witness was Sharitnlla Sarkar who said— 
“T deposed to the Sub-Inspector. F 
started to tell him “ about the possession 
but he said he did not want that, so I 
did not tell him any more.” With regard 
to the statement made by the first witness 
it is not the atcused’s case that she saw 
the occurrence, or that she knew anything 
about it. She merely told the Police that 
she knew nothing about the occurrence, 
Even if this evidence is inadmissible, it 
does not in any way prejudice the aceus- 
ed. With regard to the statement mada 
by the second witness, his Statement js 
similarly innocuous, He said that he was 
not allowed by the Sub-Inspector to say 
what he intended to say, and he denied 
that he said that he knew nothing, 

The question which has been raised: 
before us is whether the statement made 
before the Police that the witness did nog 
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say anything to the Police about the ôe- 
currence is astatement within the mean- 
ing of s. 162 of the Oriminal Procedure 
Code. - 

If we accept the contention of the peti- 
tioner the result will be that the absence 
of a statement will be equivalent to a 
statement. Section 162 says that no state- 
ment made by any person to a Police 
Officer in the course of an investigation 
shall, if reduced into writing, be signed 
by tie person makingit; mor shall any 
such statement or any record thereof be 
used for any purpose save astherein pro- 
vided. For the application ofthis. section 
there must be a statement which is cap- 
able of being recorded, and reduced into 
writing and, therefore, if a witness says “I 
did not make any statement to the Police”, 
ib cannot be a statement under s. 162 of the 
Criminal. Procedure Code. Thesame view 
has recently been taken in the unreported 
case of Emperor v. Nagendra Nath alias 
Dadhiram Nath (Reference No. 5, and 
Appeal No. 510 of 1925), decided on the 
8th, October, 1925, in which it is said— 
~“ A question was put to one of the de- 
fence witnesses as to whether he had made 
& certain statement to the Police when 
he was examined under s. 161 of the 
Criminal Procedure Code. It is contended 
that, having regard to the provisions of 
s. 162 of the Criminal Procedure Code, 
the statement made to the Police Officer 
under s. 161 could not be used for any 
purpose. But. all that was put to the 
witness was whether he had made such 
a statement to the Police, and his answer 
was that he did not remember. Itis not 
-proved that the statement was actually 
made to the Police,and the mere fact that 
a question was put tothe witness asking 
him whether he had made a particular 
statement tothe Police did not vitiate the 
trial as itis not proved that such a state- 
ment was actually made to the Police 


under s. 161 cf the Criminal Procedure 


Code.” It is, however, doubiful if a wit- 
ness makes a statement to the Police under 
s. 161 that he knew nothing about the 
occurrence is not a statement within the 
meaning of s,161 ofthe Criminal Proce- 
dure Code. We need not pursue this 
matter further in the view that we have 
taken with regard to the second objection 
made on behalf of the accused. 

It is said that the learned Judge’s charge 
fo the Jury is defective inasmuch as he 
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had not laid before the Jury the law.with 
regard to the right of private defence 
that arises in this case on the admitted 
and proved facts. We have said that the 
prosecution case was that the deceased 
Rahimuddin was the first to catch hold 
of the accused by the neck. There is no 
evidence before us as to how and: with 
what force the attack was made by: the 
deceased and whether it was such as to 
raise an apprehension in the mind of the 
accused of grievous hurt. These are mat- 
ters which should be considered by the 
Jury. It is said that thereupon the accus- 
ed brought out his knife and gavea few 
strokes with it tothe deceased. The ques- 
tion that arises on these facts is whether the 
accused had any right of private defence and 
if so, how far it extended, The learned . 
Judge in explaining the law referred to 
relevant sections, as it appears from his 
written charge, relating to the right of’ 
private defence. He made the following ob- 
servation: “ If these facts are correct”, (that 
the accused was defending his own proper- 
ty), “then the ‘prosecution party were come 
mitting criminal trespass and the accused 
hada right to defend his property and, if 
attacked, his person, but he had no right. 
to cause death unless you think that there 
was a reasonable apprehension that he 
would otherwise suffer death or grievous: 
hurt.” It may be stated here that the learn- 
ed Judge was of opinion that the property, 
was probably in the possession of the ac- 
cused. He did not, however, specifically put , 
the case of defence of person based on the 
facts alleged by the prosecution before the 
Jury. But this statement of law as appears 
from the charge which contains only the 
heads of what it really was orally delivered 
might have been sufficient. But the learn- 
ed Judge in the ‘concluding portion of his 
charge made the following observation: 
“There is nothing to show that he was 
ever called on to defend his person before 
he killed Rabimuddin and wounded Aserud- 
din.” This, in our opinion, isa clear mis- 
statement of facte. We have stated that 
the case for the prosecution was thatit was 
the deceased who fist caught hold of the 
accused by the neck; and the question whe- 
ther the accused was justified in defending 
his person to the extent of causip g grievous 
hurt to the deceased wasa question of fact 
which should have been left to the Jury, 
The statement “that there is nothing to 
show that he was ever called cn to defend 
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his person” is also incorrect from another 
point of view. There is some evidence on 
the point adduced by the accused. Whe- 
ther it was sufficient for the purpose of 
proving his case isa matter for the con- 
sideration ofthe Jury. It is, therefore, not 
correct to say that there is nothing to show 
that the accused had any occasion to exer- 
cise the right of private defence of person, 
According to the prosecution story the 
deceased caught the accused first by the 
neck, and according to the defence -it was 
the deceased who actually gave the firat 
blow. In this view we cannot say how far 
the last sentence in the Judge's charge to 
the Jury influenced the Jury in the verdict 
they returned, though the Judge wound up 
the charge by observing “the only question 
in this case would be whether the accused 
exceeded the right of self-defence.” The 
law as bearing on the facts set up had not 
been clearly placed before the Jury, and 
their attention was not directed to find as 
to whether the accused was, and, if so, how 
far, justified, in preventing injury to him- 
self, in attacking the deceased. In this 
view we think that the charge as delivered 
by the Judge contains serious misdirection, 


and the conviction of, and the sentence- 


passed on, the accused should be set aside, 
and we direct that hebe re-tried according 
to law, Theaccused will remain in custody 
until further orders of the Sessions Judge. 
R, L. Conviction set aside: 
Re-trial ordered. 


MADRAS HIGH COURT. 
Cpruinal Revision Case No. 506 or 1923. 
(ORIMINAL REVISION Perirron No 419 
oF 1926). 

December 10, 1925. _ 
Present:—Mr. Justice Wallace. 

In re JAYACHANDRA CHETTY anp 
anotHar—AccasEp Nos. L AND 3— 
PETITIONERS, 

Madras Abkari Act (I of 1886), ss. 34, 40, 55 (a), 56 
(b) — Possession, what constitutes—Possession of- illicit 
quantity of arrack—Offence whether comes under s. 55 
(a) or s. 56 (b)-—Arrest by Abkari Oficer—Escape 
from custody —O ffence—Legality of arrest—Procedure. 

A person who cafries arrack in excess of the per- 
missible quantity from one place to another is in “pos- 
session” of it within the meaning of s. 55 (a) of the 
Madras Abkari Act. [p. 356, col. 1.1 
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Possession of an illicit quantity of arrack in breach , 
of the license or permitor rule under the Madras Abkari 
Act comes under s. 55 (a) and, therefore, does not come 
under s.56 (b) of the Act and s. 34 authorises an Alkari 
Officer to arrest for such an offence. [bit] 

Under the provisions ofs. 3£of the Madras Abkari Act, 
an arresting officer is empowered to take an offender to 
a Police Station within 5 miles where he is not authe- 
rised to admit the offender to bail and there is a Police 
Inspector in such station having such power. Tp, 
356, col. 2.] 

[Need for amendment of the sections of the Madras 
Abkari Act relating tothe procedure for arrest for 
abkari offences pointed out.) 

Petition under ss. 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the judgment of 
the Court of the Sub-Divisional First Class 
Magistrate, Saidapet,in Cr. A. No, 40 of 1926, 
preferred against that of the Court of the 
Stationary Sub-Magistrate, Saidapet, in 
C. O. No. 1378 of 1925. 

Messrs. V. L. Ethiraj, V. Rejagopala- 
chariar and A. S. Natarajan, for the Peti- 
tioners. 5 

Mr. R. N. Aiyangar, Public Prosecutor, 
for the Crown. ' 


CRDER.—The Ist petitioner in this 
case has been convicted of escaping from 
lawful custody, and the 2nd petitioner, 
of rescuing him from lawful custody, the 
Ist petitioner having been arrested by the 
Abkari Sub-Inspector for being in posses- 
sion of an illicit quantity of arrack, and 
the 2nd petitioner has also been convict- 
ed of assaulting the Sub-Inspector. The 
assault and the rescue have been held to 
have been proved as facts by both the 
lower Courts and that concurrent finding 
of fact has not been disputed, asit could 
not easily have been disputed, before this 
Oourt exercising its powers of revision. 
The facts are that the Ist petitioner is a 
servant of the 2nd accused who holds an 
arrack license for certain premises, that the 
Ist petitioner was conveying without a 
permit from 2nd accused's shop to his 
house a quantity of arrack in excess of 
the amount which the 2nd accused or 
any one else is permitted to hold under 
the rules outside licensed premises, that 
the lst petitioner was caught by the Abkari 
Sub-Inspector in possession of this arrack 
and arrested, and that when the Sub- 
Inspector was taking him to the Police 
Station, accused No. 2 and.2nd petitioner 
came up, assaulted the Sub-Inspecter and 
rescued the lst petitioner who made god 
his escape, 

In this Court it is pleaded that thg 
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custody of the lst petitioner by the Abkari 
Sub-Inspector was not lawful and, there- 
fore, no offence has been committed. This 
plea rests on three contentions, (1) that 
‘the ist patitioner was not in possession, 
wifhin the legal meaning of that word, of 
the arrack, (2) that the original offence 
was not one for which he could be arrest- 
ed, and (3) that the action of the Sub- 
Inspector in taking him to the Police 
Station was contrary to law. As to the 
first point, ihe contention is that the lst 
petitioner was really ‘transporting’ arrack 
and was notin possession of it within the 
legal meaning of the term. No authority 
has been cited for this position. No doubt 
he was transporting the arrack, but I do 
not see how itcan be said that he was 
not also in possession of it. In the absence 
of any indication in the Abkari Act to the 
contrary ‘possession’ has its ordinary mean- 
ing and the Ist petitioner was certainly 
in possession of the arrack when he was 
carrying it. I see no force in this point.. 
As tothe second point, the argument is 
based on a contention that the offence comes 
under s. 56 and not s. 55 of the Abkari Act, 
and ‘that s. 34 gives no authority to an 
Abkari Officer to arrest for an offente under 
8.56. The question is, does the present 
offence fall under s.56 (b), and, if it does, 
does that prevent its falling also under s. 
55 (a)? The wording ofs. 56 (b) is very 
clumsy: “Whoever does anything in breach 
of the conditions of his license not other- 
wise provided for in this Act.” This 
janguagea is, to say the least, very dubious 
English, but I take it to mean: “Whoever 
does anything which amounts toa breach 
of the conditions of his license which 
breach is not otherwise provided for in 
‘this Act,” that is, that the breach will be 
punishable under this section if it is not 
already designated as punishable under 
some other section. A breach under s. 
56 (b) is a breach distinct from those 
provided for under s. 55. Breaches under 
s. 56 are, apparently from the fact that 
they donot entail liability to arrest, of a 
Jess serious kind than those under s. 55. 
I have no doubt that possession of an 
illicit quantity of arrack in breach of the 
license or permitor rule under the Act 
comes under s. 55 (a) and, therefore, does 
not come under s. 56 (b). Therefore, on 
the recond point I hold that the Ist peti- 
tioner was lawfully liable to arrest under s. 
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As to point 3, it involves a considera- 
tion of s. 40 (1) which lays down that on 
arrest the arrested person shall, if bail 
is nob accepted, be forthwith forwarded 
to an Abkari Inspector, or, if tbere is no 
such officer within ten miles, to the nearest 
Police Station. There is no doubt that 
in this case there was an Abkari Inspec- 
tor in Madras within ten miles of the 
scene of arrest. There is no doubt also 
that the Abkari Sub-Inspector who effect- 
ed the arrest was taking the lst petitioner 
to the Police Station ; he definitely says 
soin his evidence, and it was when the 
Ist petitioner was almost at the Police 
Station that he was rescued. 

Section 40 (1) as it stands seems impracti- 
cable to work. The arresting officer and 
the. person arrested are to start off at once 
on a wild goose chase after an Abkari 
Inspector, who is a touring officer and may 
be anywhere within a circle of ten miles 
from thescene of arrest. The section would 
seem to indicate that this is the proper 
procedure. If any attempt is to be first 
made to find out the whereabouts of the 
Inspector within the circle, it is not clear 
what is to be.done-with the arrested person 
while this enquiry is being made. A re- 
ference to s. 34 proviso still further in- 
creases the difficulty of knowing what is 
the proper procedure. In that proviso, if 
the arresting officer is not authorised to 
admit to bail, he must forward the arrest- 
ed person forthwith to an officer empower- 
ed to grant’ bail ifthere is such an officer 
within five miles. If such an officer is a 
Police Inspector who is at the Police Station, 
then, obviously, the arrested person must 
be sent to the Police Station for the pur- 
pose of admitting to bail. It follows then 
that if the arresting officer can admit to 
bail he cannot send the arrested person 
to the Police Station; but, if he cannot 
admit ‘to bail, then he can send the arrest- 
ed person to the Police Station, a rather 
topsy-turvy result. Whether the Abkari 
Sub-Iuspector in “this case was empowered 
to grant bail, does not appear to have been 
put in’ issue in the case. Before the lower 
Appellate Court the petitioners argued that 
he was not so empowered. If so, then 
s. 34 proviso would apply and the Abkari 
Sub-Inspector was in law bound to send 
him to an officer who could grant, bail, 
such as the Police Jnspector, and the 
taking of the Ist petitioner to the Police 
Station would then seem to be perfectly 
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Jawful. I am of opinion that, if the peti- 
tioners wanted to make anything of this 
point, they should have done so before 
the trial Court when it could have been 
put in issue whether the arresting officer 
had or had not power to grant bail. This 
was not done, There is no definite fact 
proved from which, I can conclude that 
8.40 and not s.. 34 proviso applies to this 
case. -Nor am I prepared at this stage to 
call for information. 

I find, therefore, no case has been made 
out for revision and I dismiss this petition. 

I would respectfully urge on Government 
the necessity of revising these provisions 
of the Abkari Act. This Court has in two 
‘other cases, namely, In re Yerlagadda 
Venkanna (1) and Cr. R.C. No. 368 of 1925 
pointed out how confused and irreeoncil- 
able these sections regarding arrest and 
detention of persons suspected of commit- 
ting abkari offences-are and what difficul- 
ties are put in the way of the Courts which 
endeavour to interpret them. i 

V. N. v. Petition dismissed. 


(1) 90 Ind. Cas. 436; 48 M. L. J. 605; (1925) M. W. N. 
396; 22 L, W, 98; A. 
556, 


LAHORE HIGH COURT. 
OximinaL APPEAL No, 6t3 or 1926. 
October 12, 1926. 
Present:—Mr, Justice Zafar Ali. 
GHULAM AND anoruEr—Accosep— 
APPELLANTS 
“Versus 
. HMPEROR—ResponneEnt. 

Penal Code (Act XLV of 1860), s. 866—Abduction— 
Evidence— Woman abducted, a material witness. 

‘The most important witness in an abduction case 
is generally the abducted woman herself and where 
she is not forthcoming and the other witnesses are 
not of a very reliable type, the prosecution evidence 
must be carefully scrutinised and weighed. 

Appeal from the order of the Additional 
District Magistrate, Shabpur at Sargodha, 
dated the lst June, 1926. 

Mr. M. L. Puri, for the Appellants. 

Mr. Feroz-ud- Din Ahmad, for the Govern- 
ment Advocate, for the Respondent. 

JUDGMENT.—The eight appellants in 
this case have been found guilty of having 
abducted Musammat Imam Bibi, a married 
girl of about 15 years of age, and haye been 
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sentenced to rigorous imprisonment for 7 
years each under s. 366, Indian Penal Code, 

Musammat Imam Bibi has not been re- ' 
covered so far; and she may be with Sher 
Bahadur accused who is absconding 
and could not be got hold of by the 
Police. 

In a previous case in whith Musammat 
Imam Bibi figured as a prosecution witness, 
twelve men were prosecuted for the offence 
of abducting Musammat Sahibzadi chachi 
of Musammat Imam Bibi but the trial re- 
sulted in their acquittal. Six of the pre~ 
sent appellants, namely, the three scns 
of Rana and Ghulaman, Walli and Faita 
were among these twelve men. 

The prosecution thecry in the present 
case is that Musammat Imam Bibi has now 
been abducted because she had given 
evidence against the accused in the former 
ease. On behalfof the defence it is sug- 
gested that Musammat Imam Bibi has, as 
a matter of fact, eloped with Sher Bahadur 
and that the story of her abduction has been 
concocted to implicate as many as nine 
men, of whom six were acquitted in the 
former case, 

The most important witness in an ahduc- 
tion case is generally the abducted woman 


‘herself, but in the present case MJusammat 


Imam Bibi is not forthcoming, and the 
evidence of the witnesses of the type that 
have been examined by the prosecution 
requires to be carefully scrutinized and 
weighed, The principal witness is a boy 
of 1U years of age, who is the younger 
brother of the husband of Musammat Imam 
Bibi, and was obviously a tool in his hands. 
The rest are the so-called Waj Takhar 
witnesses, who depose that they, one by 
one, came across the accused when they 
were taking away the girl by force. There 
are material discrepancies in their s‘ate- 
ments and as three of them are related 
to the husband of the girl, it appeirs very 
strange that they did nothing to rercue 
her, though, according to their story, she 
was crying and weeping. They did not 
even send immediate information of her 
abduction to her friends and relatives, 
and this fact also renders their story im- 
probable and incredible. Further it does 
not appear likely that so many relatives 
of the complainant should have happened 
to come across the abductors. 

One of the incidents of the abduction 
deposed to by the boy was that the girl 
was at thet time carrying a pitcher con- 
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taining milk, which fell down and was 
_ broken to pieces; but no broken pitcher 

was found on the alleged spot when the 
chaukidar Dost Muhammad, P. W. NO. 10, 
reached there op receiving information of 
the occurrence from one Barkhurdar. 

After carefully, considering all the evi- 
dence, I come to the conclusion that the 
alleged abduction of the girl by the’ appel- 
lants has not been proved. I, therefore, accept 
the appeal and setting aside the convictions 
and sentences direct that the appellants 
be released forthwith, 


A. Appeal accepted, 


CALCUTTA HIGH COURT. 
CRIMINAL APPEAL No. 503 or 1926. 
November 18, 1926. 
Present:—Mr. Justice Cuming and 
Mr. Justice Gregory. 

E. St. ©. MOSS AND oTHERS— 
APPELLANTS 
Versus 
EMPEROR—Oprosits PARTY. 

Criminal Procedure Code (Act V of 1898), s. 297— 
Trial by Jury—Charge to Jury, contents of—Fatlure 
to explain law applicable—Failure to draw attention 
to statement of accomplice—Misdirection. i 

In the case of a trial by Jury the Judge must put 
down sufficient in his heads of charge to the Jury 
for the High Court to ascertain whether he did or 
did not correctly explain the law to the Jury. A 
mere statement that the relevant sections have been 
read out and explained to the Jury is not enough 
and when the provisions of those sectionsare such 
that they require an explanation and it dọes not 
appear froin the heads of charge what explanation of 
them was given to the Jury, the trial is vitiated. 
[p. 359, col. 1. 

Where on the evidence a strong suspicion is raised 
that a witness for the prosecution is an accamplice, 
the failure of the Judge to put it to the Jury to 
consider whether or not the witness is an accomplice 
and to caution the Jury against accepting his evi- 
dence without corroboration, in case they hold that he 
was an accomplice, amounts to a misdirection and 
vitiates the trial. [p. 359, col. 2.] 

Mr. Pugh and Babu Bhupendra Chandra 
Guha, for the Appellants 

Mr. A. K. Basu, for the Crown. 

JUDGMENT. 

Cuming, J.—This is an appeal by five 
persons, Jumman Bepari, Tasaddak, Hos- 
sain alias Bachu Mia, Mahammad Kurban 
Hossain, Tilla Mahmud Khan and E. St. O. 
Moss who have. been convicted by the 
learned Additional Sessions Judge of Dacca 
sitting with a Jury under s. 46 of the Bengal 
Excise Act read with s, 120B, Indian Penal 
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Code and sentenced to various terms of 
imprisonment and fine. 

The case for the prosecution briefly 
is that the accused Moss who was a 
Sergeant in the Railway Police at Dacca 
went down to Calcutta ostensibly because 
his wife was ill but substantially in order 
to arrange for smuggling cocaine from Cal- 
cutta to Dacca and for that purpose he 
engaged in a conspiracy with the four 
other accused Bachu Mia, Kurban Hossain, 
Tilla Mahmud Khan and Jumman 
Bepari. In pursuance of this conspiracy 
one Kalu Mia who was a servant of the 
accused Moss set out for Dacca from Cal- 
cutta with a box which contained a quantity 
of cocaine. Bachu Mia whois one of the 
appellants went with him in the same train. 
When they arrived at a station called 
Tezgaon which is at ashort distance from 
Dacea on the order of Bachu Mia Kalu got 
down fiom the train. Their movements 
were observed by one Azizar Rahaman, who 
is an Excise Sub-Inspector. The box at 
Tezgaon was made over to one Jumman to 
be taken in a ghary. Jumman in whose 
possession the box was, was arrested at 
Tezgaon and the box was taken to the 
Station Master's room. There it was search- 
ed and a packet of cocaine was found in 
it which was placed on a table in the room. 
While the Excise Sub-Inspector proceeded 
to write the names of the witnesses a man 
snatched up the packet of cocaine and ran 
away. On these facts the accused were 
charged with committing an offence under 
s. 46 of the Bengal Excise Act read with 
s. 120B, Indian Penal Code, and were con- 
victed as stated before. Mr. Pugh who 
appears for the appellants has raised a 
number of objections tothe charge of the 
learned Additional Sessions Judge to the 
Jury. It is unnecessary to deal with all the 
points which Mr. Pugh has raised because 
two of them are fatal to the trial. Mr. Pugh’s 
first argument is that the Judge has not 
explained the law to the Jury or rather 
that he has not set outin his charge how . 
he has explained the law and, therefore, this 
Court is not in a position to say whether 
he has or bas not correctly explained the 
law tothe Jury. In dealing with this point 
the learned Judge observed as follows: 
“Section 46, Excise Act, and s. 120B, Indian 
Penal Code, read and explained tothe Jury.” 
This isall. Obviously itis impossible for 
this Court to determine from these words 
whether the law was or was not correctly 
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did not see any aruval in the accused's 
hand. Sothe evidence as to this aruval 
is conflicting. None of the witnesses who 
spak to the aruvdl say they noticed any 
blood upon it; which again is rather a 
striking circumstance. 

We are faced with the question as to 
whether a conviction can, when we rule out 
of account the statements by the mother, 


be based simply upon the evidence that - 


the accused was found sitting after the 
‘ murder with an‘aruval not said to be blood- 
stained, inhis hand. It is, no doubt, a case 
in which one would naturally expect a 
brother, assuming his brother - had been 
attacked and almost killed on the spot, to 


go to. the assistance of the injured man. 


instead of sitting by himself with an aruval 
‘in his hand. But thereis a certain amount 
of evidence that the’ accused is a person 
who is not. always) in his proper senses; 
and in the case of a person óf such mental 
constitution it is almost.impossible to pro- 
phesy: with any certainty what his natural 
-conduct would -be:. It is not, ‘for example, 
impossible that it occurred to his mind that 
` the-person who attacked his brother might 
also be ‘coming to -attack him and that he 
‘thought it advisable to arm himself with 
-an aruval. Of course, if the, aruval had 
had bloodstains at the time, that possibil- 
ity will be ruled altogether. But so far 
‘as appears from the evidence, the aruval is 
-not ‘said to have been sustained with blood. 
‘It has also been pointed out that theaccused’s 
hand.” ì id to have been stained with 
‘humi; ||. We-do not think that this 
is ~ Vid [voint against the accused in the 
circumstances, since the deceased was being 
taken, no doubt bleeding profusely, down 
the.entrance of the house past bim. 
We feel strongly that the learned Ses- 
sions Judge has convicted the accused rely- 
ing almost entirely upon the earliest state- 


5 












In the circumstances: of the case, 
renot-prepared to conclude from the 
ace that remains that-the only ex- 
ion of the accused’s conduct is one 
is consistent with having been him- 
murderer. Weare, therefore, un- 
upport the conviction of the accused 


the accused to be set at liberty, 
Accused acquitted. 
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ALLAHABAD HIGH COURT. 
CIRMINAL REFERENCE No. 626 or 1926. 
January 6, 1927. 

Present :—Sir Cecil Henry Walsh, Kr., 
Chief Justice, and Mr. Justice Banerji. 
EMPEROR ruxoues INAMI—Apptuicant 
versus 
ALLAH MAHR AND ANOTHER— 


Op-usith PARTIES. 

Criminal Procedure Code (Act V of 1898), sa. 209, 
210, 487, 488—Inquiry into case triable by Court of 
Session—Magistrate, duty of -Order of Sessions Judge 
directing commitial—Remedy—Reference by District 
Magistrate whether competent. 

A District Magistrate has no power to refer an order 
passed by a Sessions Judge to the High Court for the 
purpose of having it’ quashed or modilied; and a 
fortiori he has no power to call upon the Sessions 
Judge to forward the reference to the High Court. ip, 
363, col. 1.] j 

Where a Sessions Judge sets aside an order of dis- 
charge passed by a Magistrate and direets that the 
case should be committed to his Court, the person 
prejudicially affected by such order has the right to 
apply to the High Court in revision to set aside the 
order, and if he can show that it is an order which 
ought not to have been made and which the circum- 
stances could not justify any Sessions Judge in mak- 
ing, the High Court has jurisdiction to reverse or 
modify such order. There is no other form of pro- 
cedure by which such an order can be judicially re- 
viewed. fp. 362, col, 2.1 g 

It is the duty of a Magistrate inquiring into a cessa 
triable by the Court of Session, if the cvidence is 
prima facie adequate, to commit the case for trial and 
leave the ultimate judicial decision to the trial Ceurt: 
but if he has reason to think and is prepared to state 
for judicial reasons, in the exercise of his discretion 
in his committal order, that there is a possibility of 
an alternative view to that which is set out in tho 
charge originally made. he can always commit the 
accused for trial on two or more alternative charges. 
What he cannot-do is tu shut the door finally to the 
possibility of a trial upon evidence which prima facie 
is capable of interpretation to support a graver 
charge. [p. 364, col. 1.i 

Where the evidence is conflicting and lays itself 
open to suspicion, but where on the other hand it 
may be true, and may commend itself to certain 
tribunals, the Magistrate, even though he may have 
reason to doubt whether if he were trying the case, 
he would convict, has no right to substitute his judg- 
ment for the final judgment of the Court indicated by 
law for the trial andto arrive at tinal decision dis- 
missing the’case in the way in which he would do if 
he were thetrial Court. Jf the evidence is balanced, 
however unevenly in hisopinion, then it is a matter 
which is to bå tried, and it is his duty to commit the 
case for trial. | [p. 364, cols. 1 & 2.} 

Criminal Reference made by the District 
Magistrate, | Bulandshahr, dated the 2nd 
September, J19=6. 


‘he Assistant Government Advocate, for 
the Crown | 
Mr. Shia Prasad Sinha, for the Appli- 





4d Hasan, for the Opposite Parties, 
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JUDGMENT.—This is a Reference to 
this Court by the District Magistrate of 
Bulandshahr, the object of which appa- 


rently is to complain against, and to in+’ 


voke the revisionary powers of the High 
Court with regard to an order of the 
Sessions Judge. For reasons which will 
appear in a moment, we can do no more 
than express an academic opinion about 


the decision of the Sessions Judge against. 


which complaint is made. 

We have no. jurisdiction to entertain 
this reference at all. Itis not made to us 
under any section of the law, or under 
‘any known procedure. It stands no higher, 
as a matter which we can entertain in due 
course of law, than a letter or complaint 


sent to the High Court informally by any ` 


citizen. As a matter of strict procedure, it 
should never have been put up before a 
Judge in Court atall, although one can 
‘understand. that the officials in the 
office entertained some doubt as to whether 
they ought to disregard it altogether or 
whether they ought to lay it before a 
‘Judge in Court to be-dealt with. In future 
the Trial Clerk and his department must 
disregard all such petitions, references or 
complaints, not made according to recog- 
-nised procedure, and should submit them 
through the Registrar to the Chief 
Justice, for him’ to make such order as he, 
-in his discretion, thinks desirable under 
the circumstances. We wish to make this 
clear beyond question or possibility of 
“misunderstanding. Otherwise if other 
Magistrates, or other persons concerned 
to question an order made by a competent 
‘Court of superior jurisdiction, like the 
Sessious Judge in criminal matters, chose 
to follow the unprecedented course adopted 
by the Acting District Magistrate in this 
“case, the office of the High Court would 
"be inundated with petitions and documents 
by way of complaint, without any; legal 
foundation, and which would case a seri- 
ous amount of embarrassment Jand super- 
: fluous labour. 
What happened in this cse was as 
follows: Various charges and complaints 
“were made with reference to [a cattle tres- 
‘pass and a marpit, which elnded in the 
death of a woman. The Polige sent up the 
case under s. 304, in addition) to other sec- 
tions, and other complaints were made by 
. private complainants before-tlhe Sub-Divi- 
sional Officer: The Sub-Divisfional Officer 
«(we will omit for the moment} other pro- 






-been made, and which the circumstan 


. which we need not enter, and 





ceedings which were dealt with by him) 
dealt with the charge under s. 304 in this 
way. He does not appear to have decided 
judicially that the charge was groundless, 
and that the evidence did not establish 
any case, but he altered the charge to one 
under s. 304-A, thereby dropping altogether 
the charge under s. 304, and then pro- 
ceeded to dismiss the case, which he could 
not have done ifthe charge under s. 304 
had remained. We -pass by for a moment 
the consideration of the question how far: 
this order wasin fact, or could be in law, 
interfered with by the Sessions Judge. 
What happened then was that the com- ` 


-plainant applied in revision which he had 


a perfect right to do, to the Sessions 
Judge, to reverse the order of the Magis- 
trate; and the Sessions Judge entertaining 
the matter under s. 437, as he had a 
perfect right to do, decided, for reasons 
which he expressed judicially in an order, 
that the Magistrate had not acted accord- 
ing tolaw, and thatthe caseoughtto be -~ 
committed to the Sessions under the origin- 
al charge, s. 304, Passing by for a 
moment again, the question whether, in the 
particular circumstances of this case, that 
order was justified, it is clear that it was 
an order of the character, which was within 
the competence of the Sessions Judge. It 
seriously affected the accused persons, be- 
cause it was tantamount to an order that 
he, or they, should be put upon their trial 
under s. 304. If that order had been made 
without any foundation in fact, or upon 
palpably inadequate materials, or in breach 
of the legal sanctions limiting the powers 
of the Sessions Judge, there was a remedy 
open to anybody prejudiced by that order. 
The person prejudicially affected by such 
an order has the right to apply to. the 
High Court in revision to review an order 
of that kind, and if he can show that it 
was an order which never ought to hav 








other form of procedure is know 
by which that order could be j 
reviewed. . 

The District Magistrate, for re 


they involve questions of law, a, 
ed in a letter sent to the Hi 
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interfere with the order of the Sessions 
Judge, It appears from a letter of bis, 
addressed to the Assistant Registrar ofthe 
High Court, dated the 27th of September, 
that the Sessions Judge, to whom the 
District Magistrate had submitted the re- 
ference for ‘the purpose ofits being for- 
warded tothe High Court, had refused to 
forward it. That refusal appears to us to 
have been right, inesmuch as the District 
Magistrate has no power under any statu- 
‘tory provision, as we have already pointed 
out, to` refer an order of the Sessions 
Judge to the High Court for the purpose 
of having it quashed, or modified: a 
fortiori he had not power to call upon the 


Sessions Judge to forward it to the High . 


Court: It would perhaps have been better 
if the District Magistrate, on receiving the 
refusal of the Sessions Judge, had taken 
advice, or taken some trouble to look into 
his own powers in the matter before taking 
the next step which he took, which we 
-have already described as quite unprece- 
dented, and one which we trust will not 
be repeated by any Magistrate under simi- 
- lar circumstances. But what he did was 
in defiance of the rules on the subject. He 
sent the reference to the High Oou.t: 
The Assistant Trial Clerk noted at once 
the informality of the proceeding, and 
wrote a note pointing out that a reference 
could only come through the Sessions 
Judge. This view was properly communi- 
‘cated to the District Magistrate. In spite 
of that the District Magistrate: persisted 
in the course which he had chosen, and 
re-submitted the record with the remark, 
to which we have already referred, that 
the Sessions Judge had refused to submit 
it himself. The result of that waa that 
the office of the High Court found itself 
embarrassed by a reference for which there 
was no precedent so far as they knew, 
but which was persistently made under 
cloak of legal justification by a gentleman 
occupying the high and responsible posi- 
tion of a District Magistrate, and in the 
reeult the matter was put up in Court 
before my brother Mr. Justice Banerji, 
‘and he realising that tLe questions raised 
were out of the common, decided to issue 
notice to the parties, so that the malter 
might be discussed and setiled once for 
all, and to refer it to a Bench of two 
Judges, which isthe Bench now dealing 
‘with the matter. 

We can only repeat, what we haye said, 
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that the reference has no existence in law, 
and isnot recognised by any legal proce- 
dure. Ifitis not to be treated as mere 
waste paper, it has at any rate no higher 
status than that of a private letter, ad- 
dressed by some private individual tothe 
High Court, and our duty is strictly ecn- 
fined to deciding that we have no jurisdic- 
tion to entertain the reference and to direct 
the record to be returned. 

Inasmuch, however, as the whole pro- 
ceeding appears to have arisen out of a 
difference of opinion upon a very import- 
ant question, which, however, is element- 
ary, and has been clearly settled for many 
years, end ought to be kaown to every 
body connected with the administration of 
the criminal law, namely, the duty of a 
Committing Magistrate in dealing with a 
prima acie case triable by Sessions, we 
think it desirable to add a word or two 
by way of re-statement of the law in regard 
to that matter. In what we are saying 
we are only re-stating the settled principles 
by way of obiter, and the decision which 
this Court would be compelled to give, if, 
as we have pointed out was open to him, 
the accused person had applied to this 
Court in revision to set aside the order 
of tae Sessions Judge. But the necessity 


‘of making this re-statement is created Ly 


the somewhat surprising dicta of a genile- 
man occupying the position of a Disttict 
Magistrate, in the letter which he hag 
written to the Registrar of the High Court, 
and which has come to be dignified by 
the nams of a reference. The District 
Magistrate suggests that the action of the 
Sessions Judge amounted to an unwarrant- 
ed interference with the lawful exercise 
by the Magistrate of the discretion vested 
in him by a. 209, and went on to state 
that the order was ultra vires, The Ses- 
sions Judge appears to us to,have approach- 
ed the matter strictly in accordance 
with the settled principles. He differed 
from the view taken by the Magistrate in 
reducing the charge from s. 3u4 to s. 3044 
for the following reason: “If the prosecu- 
tion evidence were true that the two 
accused intentionally assaulted the woman 
with lathis, of which she died, it is diff- 
cult to 1aderstand. how the act would 
amount te no more than rashness or negli- 
gence.” ‘be view he tock was that the 
‘Magistrate while not rejecting the evi- 
dence, had disregarded the inference of 
criminal liability, legally and necessarily 
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to be drawn from the prima facie facts 
established by the prosecution evidence 
and had himself usurped the function of 
the trial Court and reduced the quality of 
the acts testified to by the evidence to a 
totally different legal complexion, thereby 
shutting the door to the possibility of the 
alternative of a graver charge being es- 

‘ tablished. Now it is easy to state in a ques- 
tion of a serious marpit, where serious 
bodily injuries, or death, have occurred, 
circumstances which raise a serious argu- 
mentative question of fact as to whether 
the acts complained of were committed 
with such intention as to amount to either 
s. 302 ors, 304, or were committed under 
such circumstances as, although criminal, 
would amount to no more than rashness 
or negligence. Itis quite a simple matter 
for a Committing Magistrate to deal with 
a case of that kind. He is notthe trial 
Court. His duty, if the evidence is prima 
facie adequate, is to commit and leave 
the ultimate judicial decision to the trial 
Court but if he has reason to think and 
is prepared to state for judicial reasons, 
in the exercise of his discretion in his 
‘committal order, that there is a possibility 
of an alternative view to that which is 
set out in the charge originally made, he 
an always commit the accused for trial 
on two or more alternative charges. | What 
he cannot do is what was done in: this 
case, namely, to shut the door finally to 
the possibility of a trial upon évidence 
which prima facie is capable of interpre- 
tation to support a graver charge. _ The 
question of the duty of a Committing 
Magistrate, where be has doubts about the 
real nature of the offence, and the quality 
of the evidence, is. really well-settled, 
and should cause in the vast majority of 
eases no difficulty whatever, One may 
place the classes of cases into three cate- 
gories, There is the case where the evi- 
dence is prima facie so clear that no 
body can entertain any doubt that the 
matter ought to be tried. There is, on 
the other hand, the class of cases where the 
evidence is so palpably tainted, absurd, 
incredible and, asit has been described on 
occasions, groundless, that no body could 
doubt thatit would bea hardship and un- 
just to an accused “person to allow the 
matter to go any further. There is the 
third category, which, of course, provides 
debatable ground, where the evidence is 
conflicting, and laysitself open to suspicion, 
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but where, on the other hand, it may be 
true, and may commend itself to’ certain 
tribunals, the Magistrate, even though he 
may have reason to doubt whether if ha 
‘were trying the case, he would convict, hag 
no right to substitute his judgment for the 
final judgment of the Court indicated by 
law for the trial, and to arrive ata final 
decision dismissing the case in the way 
in which he would do if he were the 
trial Court. If the-evidence is balanced, 
however unevenly in his opinion, then 
it isa matter which has to be tried, and it 
is his duty to commit it for trial. In 
England the existence of the procedure of 
trial by Jury makes the task of the Magis- 
trate in such debatable cases perhaps easier 
than it does in India. Atany rate in England 
an experienced Magistrate, although he is 
bound to acknowledge that there is evidence, 
which by itself is adequate to support a 
charge, can, taking a broad view, and not 
substituting his own judgment for that of 
the trial Court, pronounce that he is per- 
fectly satisfied that no Jury would convict. 
It is easier because it is well-known that it 
is more difficult in a very debatable case to 
obtain an unanimous verdict from 12 men ` 
than from one. Therefore, if there is any 
difference between the practice in England 
and the practice in India, it is rather in the 
direction of reducing the number of cases 
in which a Committing Magistrate in India 
is justified in throwing out the case as 
compared with a Committing Magistrate in 
England. We, in expressing our opinion 
in this matter, desire to endorse what has 
been laid down for many vears in this Court 
as the correct test. In Fattu v. Fattu (1) 
this Court laid down that a Magistrate has 
a wide discretion in the matter of weighing 
the evidence produced on one side or the 
other, the remedy for an erroneous exercise 
of such discretion being provided in the 
powers conferred on Sessions Judges and 
District Magistrates by the revisional sec- 
tions. But in the exercise of such discre- 
tion if the question of discharge or commit- 
ment is one merely of probabilities, the 
inquiring Magistrate ought rather to leave 


‘the decision thereof to the Court of Session 


than to make an order of discharge, 
because in his opinion the accused ought 
to have the benefit of the doubt. It would 
be difficult to state the principle more 
clearly and satisfactorily than itis there 
(1) 26 A. 564; A. W, N, (1904) 125; 1 A. L. J, 292; 1 
Cr, L, J.519, i 5 
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stated. That case was followed in more 
recent days by a most experienced and 
learned Judge of this Court, who had 
great experience as a Magistrate bimself 
andas a Sessions Judge, and in Dharam 
Singhv. Joti Prasad (2) Mr. Justice Piggott, 
following Fattu v Fattu (1), said when a 
Magistrate has heard the evidence of 
the prosecution with entire disfavour, 
when he considers himself in a position 
to show that the prosecution witnesses 
are totally unworthy of credit, and a 
fortiori when after examining certain wit- 
nesses named on behalf of the accused, 
“he has come to the conclusion that the 
evidence given by them is reliable and dis- 
proves that given by the prosecution, he 
is well within his discretion in discharging 
the accused. There again is an admirable 
statement of the legal position. If there 
had been anything in the Sessions Judge's 
order in this case which appeared to us to 
offend against those principles, we think 
it would have been our duty to have 
expressed our opinion obiter upon the 
matter. As it is, it must be clear to 
everybody concerned in this case that this 
question lies at the root of the unfortunate 
proceedings, which we have been compelled 


to entertain to-day. But on.the contrary. 


in accordance with our view the learned 
Sessions Judge was careful to point out 
that, without rejecting the evidence as 
totally untrustworthy, and the charge as 
groundless, the Magistrate had in his view 
exceeded his jurisdiction, usurped the 
function of the trial Court, interpreted the 
evidence and gave it a legal complexion 
which to his mind it ought to receive, and 
as a result had dealt with the matter ina 
final judgment which he had ne right to 
do. 
Z. K. Order accordingly, 


(2) 28 Ind, Cas 1005; 13 A. L. J. 497; 37 A. 355; 16 
Or, L. J+ 429, : 


ee 


MADRAS HIGH COURT. 
CximinaL APPEAL No. 105A oF 1926. 
August 6, 1926. 

Present :-—Mr. Justice Wallace and 
Mr. Justice Madhavan Nair. 
in re BISWANATH DAS—Accusep— 
APPELLANT. 

Penal Cade (Act XLV of 1860), s. 409—Criminal 
breach of trust—Irreguler drawing of public funds 


In re BISWANATH DAS. 


y 
365 
by public servant—-Dishonest intention, absence of— 
Offence—Criminal trial—Procedure—Repudiation by 
prosecution of documents filed and witnesses relied on 
at earlier stage, propriety of—Filing of documents 
by prosecution in anticipation of defence, legality of. 

The President of a Taluk Board drew out certain 
money from Taluk Board Fuuds, dre in respect of 
certain works that were being carried on, on contin- 
gent bills with the object of preventing the.moneys 
from lapsing at the end of the financial year. It 
was, however, against the Local Fund Rules to draw 
money on contingent bills before the work was ac- 
tually completed and without a contract certiticate 
bill after the work was check measured and passed. 
But the moneys though drawn out prematurely were 
ultimately used for ihe purpose for which they were 
drawn: ' i 

Held, that these facts did not import any dishonest 


_ or criminal intention and that the president could 


not be convicted of the offence of criminal breach of 
trust. [p. 366, col. 2.) 

In a criminal case it is not open to the prosecution 
to put forward documents and witnesses as proving 
part of their case and then at the last moment to 
repudiate them all and start a new case altogether, 
[p. 367, col. 1.) 

The prosecution ought to put forward from the 
beginning its real case and stick to it throughout. 
[p. 367, col. 2.] 


It is not a proper procedure for the prosecution to, 


file documents which the defence relies on for the 
purpose of discrediting them before the defence has 
had-a chance to file them for itself, inasmuch as such 
a course is in effect permitting the prosecution te 
cali evidence in rebuttal of the accused's de- 
fence, a practice wholly unauthorised and not 
admitted by the Criminal Procedure Code. [p. 369, 
cols. 1 & 2.) 


Appeal against the order of the Court of 
the Session, Ganjam Division, in Case No. 2 
of the Calendar for 1926. 


Messrs. Nugent Grant and B. J agannadha 
Doss, for the Accused. 
The Public Prosecutor, forthe Grown. 


JUDGMENT.—The appellant in thig 
case is a member of the Legislative Coun- 
cil and President of the Taluk Board, 
Chatrapur, and he has been convicted of 
criminal breach of trust in that he in his 
capacity as President of the Taluk Board 
dishonestly disposed of two sums of 
Rs. 1,385 and Rs. 725, being items of 
Taluk Board Funds, in violation of the 
Local Fund Rules under which he wag 
entrusted with these moneys. The first 
sum was general Taluk Board Funds and 
the second was part ofa provincial grant 
made by the Local Government to relieva 
water scarcity. It is admitted that for 
Rs. 1,385 the appellant drew contingent 
bills on 15th March, 1922, which were 
cashed at the Treasury next day, and 
that for Rs. 725 he drew contingent bills 


on loth March, 1922, which after objec. 


“he got the moneys; thirdly, 


- 
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tiong were cashed on 23rd March, 1922. 
Tt is also not disputed that appellant 
was leaving the District for afew days 
on 15th March, 1922, and that he left in- 
structions in writing Ex. H with his 
Head Clerk to pay over these sums when 
realised to one Narayana Panda said to be 
his brother-in-law. It is not disputed 
before us that these moneys were even- 
tually spent on works of utility, such as 


a President of the Taluk Board is autho- 


rised to finance, or that the Board or 
Government has not got full value in the 
end for the moneys. But the prosecution 
contention is that the appellant handed 
over the moneys to Narayana Panda to 
remain with him temporarily in order to 
finance him in the matter of the purchase 
of khaddar cloth and that the real inten- 
tion from the beginning in the appellant’s 
action was that purpose and, therefore, was 
dishonest and contrary to rules. 

The prosecution relies on four main 
lines of argument to prove the criminal 
breach of trust, firstly, that the appellant 
obtained the money from the Treasury 
by breaking the rules; secondly, that he 


delayed long in making the -payments after 
that he had 


t to hand over public funds to 
Panda and fourthly, that Nara- 
da about that time was.making 
ases of khaddar, he being a 
ld not ordinarily haye enough 
h purchases. The gist of 
the appellant's defence is that he was 
anxious that the moneys should not 
lapse at the end of the financial year on 
the 3lst March, and in order to prevent 
that he followed what is a common prac- 


no righ 
Narayana 
yana Pan 
large purch 
man who wou 
money for suc 


‘tice, namely, he drew out the money to 


Panda for safe custody, that 


be: kept until the works were complete 
and ready for payment, that as he was 
o Madras he directed his Head 
handover the moneys to Narayana 
his Head 
Olerk handed over the Rs. 1,335 but not 
the Rs. 725, that when he returned. he 
got back the Rs. 1,385 from Narayana 
Panda and applied it in payment for 
works done, that there was no undue delay 
in paying for the works after completion 
and that Narayana Panda’s purchase of 
khaddar has nothing whatever todo with 
ig money. 
ee to fhe first point that the appellant 
obtained the money irregularly and by 


going t 
Clerk to 


pnisrepresentation, that the. works were. 
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complete and would be paid for by 31st 
March, 1922, it is admitted. It is against’ 
the rules to draw on contingent bills for 
moneys dueon works. These have to be 
paid atthe Treasury on a contract certi- 
fieate bill after the work is check measur- 
ed and passed. The Sessions Judge is of 
opinion that at least it was unnecessary 


“to draw the Rs. 1,385 because being Taluk 


Board Funds, they could heve been re-al- 
lotted at the next year. That would 
depend on whether they were re-allotted 
to the Taluk Board by the District Board 
which was, of course, uncertain. Now, 
such a method of preventing moneys 
lapsing at the end of the financial year 
is not uncommon, It is stated by P. W. 
No. 3 the Assistant Examiner of Local 
Funds, and it is admitted by Government, 
see Ex, Q.-3. Therefore, this fact in 
itself raises no presumption of dishonest 
intention nor in any way indicates that 
the appellant intended to apply the money 
to any other purpose than the purpose 
for which he could legitimately use it. 
If this were the only point proved against 
the appellant, we should not be prepared 

to hold that it imports dishonest or crimi- ' 
nal intention, 

As to the second point, a proper consi- 

deration of it has been greatly hamper- 
ed by the extraordinary procedure of the 
prosecution. In the original complaint 
certain dates were given as the dates on 
which the payments were actually made. 
For some of these dates receipts were 
filed showing when the moneys were re- 
ceived by the persons who had constructed 
the works. These persons or some of them, 

were examined as prosecution witnesses, 
Then apparently the prosecution quietly 

and gradually dropped these receipts and 

witnesses as part of their case. Some re- 
ceipts seized were never exhibited at all; 

some were exhibited in the Committing 

Court and some witnesses were examined 
there, and these were not subsequently 
exhibited or examined in the Sessions 
Court. But at one stage of the trial, 
which so far as we can gather was at the 
time of the arguments, these dates, wit- 
nesses and -receipts were thrown over- 
board. That evidence was characterised 
as unreliable, if not false, and it was 
sought to persuade the Judge that the 
true dates of receipt were the dates given 
on the back of the completed “contract 
certificates” passed by the Treasury after 


. {100 I. 0. 1927] 


the works had been completed and check. 


measured. The prosecution was able to 
persuade the learned Sessions Judge to 
accept this contention, but a very short 
consideration will show that it is falla- 
cious. Payments made on these contract 
certificates would be made at the Trea- 
sury and not by the President. Itis no 
part of the prosecution case that the con- 
tractors were paid once by the President 
in 1922 and again by the Treasury in 
1924, That the appellant paid them is 
the prosecution case; it is not their case 
that the Treasury paid them. It is thus 
obvious that the receipts on the contract 
certificates are mere paper receipts, taken 
after the actual payments in order to re- 
gularise the transactions for Treasury 
routine purposes, and that the dates of 
the receipts on the contract certificates 
bear no relation to the actual dates of 
payment. No inference of the actual date 
of payment can be drawn from these 
receipts or from the stamps upon them, 
and the learned Sessions Judge has 
¿erred gravely in drawing such an. in- 
ference. 

The prosecution then, having already 
repudiated its original dates ‘of receipts 
and witnesses to these, and having rested 
its case in the lower Oourt on an argument 
which is wholly fallacious, is now in the 
unheppy position before us of having no 
case at all on this point. The contractors 
examinediby the prosecution, P. Ws. Nos. 
18 to 22, have none of them been examin- 
ed as to whether there was any long delay 
between the completion of the work and 
the payment. The proseeution will not 
accept the receipts exhibited ; in fact, in 
the lower Court it did not produce some 
which it had in its possession. The excuse 
given for that before us, namely, that it 
did not press them before the Sessions 
Judge because the Committing Court had 
. refused to allow them to be filed, is 
puerile. They were obviously not pressed 
in the Sessions Court, because the pro- 
secution thought it hada better card up 
its sleeve. We are constrained to com- 
ment strongly upon this unfair method 
of conducting a prosecution. It was not 
open to it to put forward receipts and 
witoesses as genuine and then at the last 
moment, at the time of the argument, to 
repudiate them all and start a new case 
altogether. It is impossible that an accus- 
ed can be prepared tomeet such tactics. 
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The learned Judge ought to have seen 
that the prosecution put forward from the 
beginning its real case and that it stuck 
to it throughout. The net result is tuat 
the only witnesses as to the actual dates 
of payment are witnesses which the pro- ° 
secution itself has not relied on. lhe 
Special Public Prosecutor who appeared 
before us on behalf on the Public Pro- 
secutor, asks us in these circumstances to 
presume that there must have been gross 
delays in payment. Why in the absence 
of reliable evidence we should draw this 
presumption against the appellant rather 
than iu his favour we do not see. Sich 
evidence as there is goes to show that all 
payments were made by the middle 
of August, 1922. No evidence is relied’ 
on before us to show that any payment 
was delayed long after the work was com- 
pleted and measured. In the case of Ex. 
F-3 it would appear that the Overseer 
check measured on 8th October, 1921, but. 
it dees not appear that there is any tinal 
check measurement by the President long 
before the payment. The Sessions Judge 
also singles out the case of Ex. F-9 and 
accepts the date 25th June, 1921, as the 
date of the check measurement, when the. 
figure, therein has obviously been super- 
imposed on the figure 2, without any 
proof as to which is the correct figure, 
and when the measurement by the Pre- 
sident was on 20th June, 1922. It is not’ 
necessary to refer to other cases in detail, 
There is no proof that the payment in’ 
these cases was delayed long aiter the 
works were complete. There is no doubt 
some suspicion attaching te the receipts 
Exs. E and W to connect with the work 
Ex. F6; Ex. XVI would seem to show: 
that these receipts had been subsequeutly 
got up, but unless something definite is 
established against the appellant to make 
it likely that it was necessary for him to 
cover up his tracks, we see no reasons 
why the responsibility of ‘those docu- 
ments should be fastened upon him. 
We are unable to hold it proved that the 
appellant grossly delayed payments for 
works actually done, and obviously he 
would not have been acting properly if 
he had paid up works before they were. 
fully complete. The second contention 
therefore, fails. i 
As tothe third point, that is, whether 
the moneys were handed over to N alarana 
Panda to finance the latter's business, or: 


, A 
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for safe custody, if the latter is the truth, 


. even though Narayana Panda had no con- 


cern with Taluk Board moneys, it would 
not be asound conclusion that the appel- 
lant’s intention was dishonest, nor does 
“the prosecution go so far. Itis admitted 
that the Rs. 1,385 was handed over to Nara- 
yana Panda and a note to that effect by 
the appellant to the Head Clerk, Ex. H, was, 
apparently kept among the Taluk Board 
Records, although the Special Public Pro- 
secutor asserts that he cannot say from 
where the prosecution obtained it. Itis 
at least arguable that a deliberate swindler 
would not leave such apaper behind him. 
It would be convenient to consider the 
question whether the Rs. 725 was also 
handed over. That the Head Clerk got it 
from the Treasury on 23rd March, 1922, is 
clear from Ex. G and it may be remarked 
here that the final stage in this matter was 
carried through by the Vice-President and 
not by the appellant. . The Vice-President 
has not been put into the witness-box. 
Apparently hesaw nothing wrong in the 
appellants action at the time in getting 


the moneys from the Treasury. The only. 


evidence that Rs. 725 was handed over to 
Narayana Pandais that of P. W. No. 2 the 
Tiead Olerk. A perusal of his evidence 
with its shifty evasions and lies is sufficient 
to discredit it utterly for proving anything. 


lt is a significant circumstance that where- 


as there is no receipt from Narayana 
Panda for either sum, the receipt Ex. N 
executed by P. W. No. 2 for the return of 
Rs. 1,385 by Narayana Panda is exhibited. 
There is also a noté by P. W. No. 2, Ex. J, 
that he received the Rs. 1,385 and handed 
it over to Narayana Panda and got his 
receipt but there is no similar note regard- 
ing the Rs. 725. While swearing to Ex. N 
in the Committing Court P. W. No. 2 im- 
pugos it as 2 forgery in the Sessions 
Court and says that the appellant com- 
pelled him to draw it up. Butif the ap- 
pellant had handed the Rs. 725 also over 
to Narayana Panda who would hardly have 
boggled ata further forgery of a receipt for 
the return of that sum also. All the probabil- 
ities seem to us to indicate that the Head 
Olerk did not part with the Rs. 725 to Nara- 
yana Panda Lut kept ithimself. Prosecution 
‘witness No. 7 the peon who cashed the bill 
Wx G for Rs. 725 sayshe gave the money 
to P. W. No. 2 and there is no reliable evi- 
dence that P. W. No. 2 handed it on to any 
‘one else, The learned Sessions Judge thinks 
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that the appellant .on his return would have 
made sure that the Rs. 725 had been handed 
overto Narayana Panda. That is to assume 
the dishonest intention pleaded. If the 
money was, only to goto Narayana Panda 
for safe custody while the appellant was 
out of the District, there was no particular 
point in seeing thatit was handed over to | 
him after the appellant returned. It is 
not denied that a sum of Rs. 200 paid 
towards the construction of a Sanskrit School 
was paid out of this Rs 725 temporarily. 


Now P. W. No. 2 admits that he paid that 


Rs. 200 on Ist June, 1922. See his evidence 
and the receipt Ex. K-I. This payment 
was afterwards recouped and diverted to its 
proper purpose. All this indicates that the 
Rs. 725 were with the Head Clerk. Exhibit 
¥-14 which is the receipt inter alia for Rs. 50 
out of this Rs. 725 so far as it goes implies 
the same. The prosecution which has ex-, 
amined P, W. No. 6 to prove this receipt 
refrained from asking him who paid him 
the money. In cross examination he said 
he thought it was the Head Olerk. The 
prosecution relies on this document and 
Ex. L to indicate that the appellant waa 
dealing with the Rs. 725. Even if we 

accept Ex. L, thenotes.thereon have not . 
been proved to have been in the hand- ` 

writing of the appellant, It proves no 
more than that he was dealing with the, 
money as he would deal with any Taluk. 
Board Funds. These documents afford no. 
evidence that the money was handed over 
to Narayana Panda, There is thus no satis- 
factory evidence that this money was 
handed overtohim. The prosecution case 

as regards the sum, therefore, collapses. 

As to the Rs. 1,385 it would be convenient 
to consider here the fourth contention, viz., 
that Narayana Panda made large pur- 
chases in khaddar after this money was 
handed ovér to him, 2. e. after 19th March, 
1922, because, if that part of the prosecu- 
tion case isnot established and we think it 
is not—then it is more probable that the ~~ 
money was only handed over for safe cus- 
tody. The consideration of this matter 
turns upon the evidence and accounts of 
certain khaddar merchants P. Ws. Nos. 9, 10 
11,13 and 14 who assert that, when they 
made large consignments of khaddar to 
Narayana Panda in March, 1922, they did 
not send him the Railway receipts for . 
clearance until they got the full price from 


.him, and that it was only about the 20th ` 


March or so that they sent the Railway 
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receipts. In passing we may remark that 
there is also the evidence of P. W, No. 16 


that he took charge of certain bales for 
Narayana Panda on 23rd March, 1922, but 


there is no evidence as to when or how the 


money for this was paid. So his evidence 
does not assist the prosecution case. Now 
the entries in the account-books of these 
khaddar merchants are relied on as evi- 
dence of the dates of despatch ofthe Rail- 
way receipts. They are all dates subsequent 
-to 9th March, 1922. But the Railway parcels 


inward delivery book, Ex. HH. shows that’ 


these consignments were delivered to Nara- 
yana Panda on 9th March, 1922. The pro- 
secution after putting forward in the Com- 
mitting Court and abandoning in the Ses- 
sions Oourt .a tale by the Head Clerk that 
he went with Narayana Panda tothe Rail- 
way Station on loth March, 1922, and got 
the bales, attempts to get over this awkward 
conflict of evidence by urging that the 
Railway might: have delivered the bales on 
9th March, 1922, without the Railway receipts 
or thatthe Railway books have been faked, 
Neither of these arguments appeals to us. 
There is absolutely no reason put forward 
why we should suspect the Railway accounts 
in this case orsuppose that the Railway 
was foolish enough to hand over large bales 
of khaddar without the Railway receipts. 
It appears even that there was a Railway 
Audit between 21st March, 1922, and 28rd 
March, 1122, which would surely have . dis; 
closed any such whole-sale release of goods 
without payment of the Railway charges 
if that had taken place. The prosecution 
has again adopted a most curious procedure 
on this point. It examined the Station 
Master and filed Ex. HH as its own Exhibit 
and then promptly discreditedit. We. can- 
not understand this procedure of filing for 
the prosecution documents which the de- 
fence relies on for the purpose of dis- 
crediting them before the defence has had 
a chance to file them for itself. It is a prac- 
tice- which the learned Sessions Judge 
should never have permitted, It amounts 
to this, that when an accused has put for- 
ward his defencein the Committing Court 
-it is open to the prosecution to call evi- 
dence in the Sessions Court to rebut and 
discredit the appellant's defence, before it 
is even known whether or not the accused 
intends to put “forward that defence in the 
Sessions Court. It is in effect permitting the 
prosecution to calievidence in rebuttal of 
the accused's defence a practice wholly 


Rt 
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unauthorised and not admitted by the 
Criminal Procedure Code. The Sessicns 
Judge should have been more alert in this. 
matter and should not have allowed the 
prosecution to put forward evidence for the 
mere purpose of discrediting documents 
which it anticipated the defence was going 
to put forward. The prosecution in effect 
says: “Iam going to put forward witnesses 
and documents which I intend to prove 
are false because I think the defence is 
going to put them forward as true. Such 
@ procedure violates not only the principles 
but even the decencies of proper procedure. 

The accounts put forward by these witness- 
es do not inspire much .confidence. They 
are kacha . books and appear to be only 
ledgers which can be written up at any 
time. Ofthe five witnesses P. Ws. Nos. 10, 
13. and 14 -have not themselves made the 
entries to which they speak, P, W. No. 9 
is not certain that the entries were made 
‘then and there, P. W. No. 11 .cannot give 
similar details of the receipt of the next 
sum he received from Narayana Panda's 
Qompany.. The dealings of these persons 
were not-with Narayana Panda by name 
but with the Swadeshi Trading Company of 
Ohatrapur. . There is no evidence that 
Narayana Panda was a partner in that Come 
pany, and he is styled by the witnesses as 
agent or manager. Why the Court is to 
assume that. the Oompany- itself did 
not finance its agent for these transac- 
tions,and why we should presume that 
the money received’ by these persons 
should come from the agent Narayana 
Panda himself, is not clear. In these cir- 
cumstances, and having regard to the fact 
that the Railway receipts do not bear out 
the théory: that Narayana Panda could 
have taken the khaddar from the Railway 
Station until after the dates given in the 
register, we are not prepared to accept the 
prosecution case in this matter that the 
moneys were not paid for these purchases 
until after the appellant. had entrusted 
the Taluk Board sum of Rs. 1,385 to Nara- 
yana Panda. It has, therefore, not been 
proved toour satisfaction that Narayana 
Panda used this money for his khaddar 
purchases for the Swadeshi Trading Com- 
pany; it follows, therefore, that there is 
nothing to justify an inference that the 
appellant handed the money over to him 
for that purpose, and the foundation of 
the prosecution case with reference tg 
appellant's dishonest intention breaks down, 
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In the Committing Court the appellant 
putin certain Exhibits in order to show 
that Narayana Panda returned the Rs. 1,385 
to the Taluk Board Office on 2nd April, 1922. 
There again the prosecution has dealt with 
in the same curious fashion as it dealt with 
the Railway receipts; that is, in the Sessions 
Courtit put in these Exhibits for the prose- 
cution which are Exs. M,N, O and Padducing 
correlative evidencethat they were forgeries 
or at least false decuments, in that they 
are not drawn up on the dates givenin them. 
In this case in order to establish that the 
documents are false it relies upon the Head 
Clerk, P. W. No. 2, whose evidence we have 
already held to be unfit to prove anything 
at all. He is obviously out to save his 
own skin at the expense of appellant. This 
P. W. No. 2 in the Committing Court 
admitted that these documents were 
genuine, in the Sessions Courthe maintained 
that they are concoctions. We must repeat 
cout remarks on the unfairness of such a 
procedure by the prosecution which an- 
ticipates and attempts to rebut theaccused's 
defence before it has been’ given. We do 
mot think it is unnecessary to go in detail 
into the question of the. genuineness of 
these -documents. Prosecution witness 


No. 5 speaks to them, but on his evi- 


dence there is no doubt a certain my- 
stery, about these documents, but we 
do not appreciate the learned Sessions 
Judge's reasons for concluding that they 
must be spurious. He seems to think 
it astonishing that the appellant should 
require copies. Such a desire for copies 
seems to us to bé-an ordinary and usual 
thing. Again he comments on the fact 
that theappellant did not rely on these in 
his explanations to Government. Butthat 
explanation was called for regarding the 
unauthorised - withdrawal of funds and 
délayed payment for works. We fail to 
see how these documents would be relevant 
at thatstage. His other-criticisms on these 
seem to us to overlook the usual formality 
of routine of offices. His argument would 
condemn all office notes as spurious, be- 
cause when the writer isin the nest room 
to the Head Olerk there is no use writing 
at all, There has been far too.much in this 
case of making mountains out of such 
molehills, 

Of these documents Exs. M, O and P are 
said to be certified copies of records in 
Taluk Board Office and Ex. N is receipted 
by P. W. No. 2, the Head Clerk for the 
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return of Rs. 1,885 from Narayana Panda, 
We found it difficult to pin down the 
Special Public Prosecutor to a definite case 
about these documents. He was not sure 
whether his case was that no originals ever 
existed for Exs. M, O and P or whether 
there were originalsin the Taluk Board Office. 
That there were originals seems clear 
since the copies bear certificates of Mr. 
Venkata Rao a respectable gentleman, re- 
tired Government servant and once Vice- 


“President of the Taluk Board whom the’ 


prosecution has not examined; but does 
not before us claim to discredit. If theré 
were originals, where are they? They 
ought to be inthe Taluk Board Office, but, 
the prosecution which has had access 10 
the Taluk Board Records has not produced 
them. The only point in this contention 
against the appellant is the fact that he 
has not explained how Ex. N whichis in 
favour of Narayana Panda came into his 
possession and that he has not examined 
Narayana Pandahimeelf to prove the return 
ofthe money. But this seems relatively 
unimportant asthe prosecution case is not 
that this. sum was permanently misap- 
propriated but: that it was temporarily 
handed over to Narayana Panda for a 
particular purpose. That we have held has 
not been made out. And if it was not 
handed over for that purpose we see no 
reason to suppose that it was not handed 
pack in time for payment to be made for 
works when payments weré due. _ . 
. No doubt the appellant’s irregular prac- 
tices and neglect gave an infinite amount 
of trouble to Government and may have 
led to the concoction of spurious receipts, 
Theré may have been come delay in check 
measuring and paying for works actually 
completed and the appellant may be, and 
probably is a person whose methods render 
him eminently unfit to hold the charge of 
Public Funds; but there was any dishonest 
intention to cause wrongful loss to Govern- 
ment or wrongful gain to any one else 
we have not been able to find proved. In 
our opinion the prosecution in this case 
has been conducted in such a fashion as to 
betray a consciousness that it had a weak . 
cause, It has endeavoured to weigh the 
case against the appellant by charging | 
against him every mistakeor disobedience 
of office routine thatit can get hold of in 
the hope thatthe Court would accept that 
as proof of criminality. In these cir- 
cumstances we are unable to support thé 


yA 
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conviction and sentence and reverse it and 
direct the appellant to set at liberty and 
his bail-bond cancelled and the fine, if paid, 
will be refunded. í : 
V.N. Y. 
A.N. A. 


Conviction reserved, 


CALCUTTA HIGH COURT. 
CRIMINAL REVISION No. 758 oF 192i. 
September 29, 1926, 

Present: —Mr. Justice Chotzaer 

and Mr. Justice Duval. - 
KRISHNA LAL MITRA—Accusz9— 
PETITIONER 
_ Versus 
EMPERÓR—OPPrOoSITE PARTY. 
Criminal Procedure Code (Act V of 1898), s. 234— 

Misjoinder of charges—Charges for falsification of 
pay bills and cash accounts for three months—Con- 
vietion for falsisication of pay bills—No finding on 
falsification of accounts—Legality of trial. 

“The accused, a Forest Ranger, was charged with 
having entered the name of a Forest Guard whe was no 
‘longer in service at a rate of pay in the pay bill and 
the monthly cash accounts for three months, whereas 
43 a matter of fact, another man was employed at a 
lower rate of pay for those months, and was sentenced 
on each ofthe three charges relating to the pay bill: 
_ Held, that the trial was illegal though the Magis- 
trate had not recorded any finding in respect of the 
falsification of the cash accounts, inasmuch as in the 
charge es framed by the Magistrate there were six 
distinct and separate charges of falsification of six 
separate and distinct documents,. namely, three pay 
bills and three cash accounts. $ 

Criminal Revision against the order of thé 

“Sessions Judge, Dinajpur and Darjeeling, 
dated the 18th Juue, 1926, affirming that 
of the Sub-Divisional Magistrate, Kalim- 
pong, dated the llth May, 1926. 

` Mr, Narendra Kumar Basu and Babu 
Pashupati Nath Ghose, for the Petitioner. 


` JUDGMENT.—In this case the peti- - 


tioner was put on his trial before the Sub- 
Divisional Officer of. Kalimpong under sB. 
477-A (Indian Penal Code) on the charge of 
making false entries with a view to de- 
fraud in the Range establishment accounts. 
These entries are set out in the appendix 
to the charge; that is, the pay bill and. 
monthly cash accounts in respect of San- 
man Forest Guard for the months of May. 
41924, June 1924, and March 1925. The 
vase apparently was that this Guard. 
who was no longer in service was enter- 
bd at. a rate of pay in the pay bill 
and in the monthly cash accounts of -those- 
months but, as a matter of fact, another 
man was employed -at a lower rate of 
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pay for those menths as a Forest Guard. 
The Sub-Divisional Officer found the ac- 
cused guilty and sentenced him to six 
months’ rigorous imprisonment and & fine 
of Rs. 109 on each of the three charges’ 
relating to the pay bill. This Rule has 
been obtained on the ground, that the trial 
has been vitiated by misjoinder of charges, 
that there is no evidence that he falsified 
the accounts, that upon the charges as 
drawn up three separate sentences were not 
legal, that the sentence was too severe 
and further thatthe learned Sessions Judge 
was wrong in confirming the conviction. 
Now before us the point first taken is 
that, as a matter of fact, the charge is de- 
fective and illegal in view of the provi- 
sions of s. 234, Criminal Procedure Code, 
in that as a matter of fact in the charge as 
framed by the Magistrate there were six 
distinct and separate charges of falsifica- 
tion of six separate and distinct documents 
—thatis to say, three pay bills and three 
monthly cash accounts and. that, therefore, 
the whole trial is illegal, as not more than 
three of such offences committed within 
the space of 12 months can be tried at one 
time. ‘Though, no doubt, when convicting, 
the Magistrate has not recorded any find- 
ing in-respect of the falsification of the 
monthly cash accounts, it appears to us that 
this non-fulfilment of the law in trying to- 
gether more than three separate falsifica- 
tion of different papers makes the whole 
trial illegal. In our.opinion, therefore, the 
conviction and sentence must be set aside 
and the case sent back to the Sub-Division- 
al Officer for re-trial according to law. 
_ The petitioner will remain on the same 
bail pending the orders of the Sub-Divi- 
sional Officer. ` A 
ALN. A. Rule made absolute: 
Case sent back, . 


—— 


ALLAHABAD HIGH COURT. 
ORIMINAL Rererence No. 20 or 1927. 
` January 18, 1927. 
Presenti—Mr. Justice Iqbal Ahmad, 
TIRKHA AND ANOTHER—AcOosED— 
PETITIONERS 
E 5 _ versus . 
. NANAK AND ANOTHERB-—OPPOSITE PARTY, 
Criminal Procedure Code (Act V of 1898), ss, 188, 
187 (1), 587, 589B—Nuisante—Magistrate's duty to 
vecord evidence—Decision on local inspection, legality 
of—Local inspection, object of—Magistrate’s duty ta 
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record relevant facts—Non-compliance with s. 187 (1) 
—Illegality. i 

A Magistrate cannot make an order under s. 133, 
Criminal Procedure Code, absolute without recording 
evidence and simply on the basis of a local inspection 
made by him. [p. 373, col. 1.] 

Ismail v. Bunda (4) and Raimohan Karmokar v. 
Emperor (5), followed. 

The failure of a Magistrate to follow the proce- 
durə enjoined by s. 137 (1), Criminal Procedure Code, 
vitiates his order, and is not a mere irregularity of 
the nature contemplated by s. 537 (a) of the Code. 
[p. 372, col. 2.) 

Section 537. Criminal Procedure Code, applies only 
to mere errors of procedure arising out of mere in- 
advértence, and not to substantive errors of law, and 
doss not apply to cases of disregard or disobedience 
of mandatory provisions of the Code. |ibid.] 

Subrakmania Iyer v. King-Emperor (1), followed. 

If a Magistrate makes use of knowledge derived 
from a local inspection-without affording the accused 
an opportunity to cross-examine or to explain the 
points against him, he acts with material irregularity 
sufficient to vitiate the trial. [bid.] 

Moinuddin v. Emperor (2), followed. 

A local inspection by a Magistrate is only permitted 
by s.539B, Criminal Procedure Code, for. the purpose 
of properly appreciating the evidence in the case and 
panne take the place of evidence itself. [p. 373, col. 
Ram Sahai Singh v. Dwarka Singh (3), followed. 
In making a local inspection a Magistrate should 
in accordance with the provisions of s. 5398, Crimi- 
nal Procedure Code, record a memorandum of any 
relevant facts observed by bim at the time of in- 
spection. [ibid.] 


Criminal Reference made by the Addi- 
‘tional Sessions Judge, Meerut, dated the 
llth December, 1926. 


JUDGMENT.—This is a Reference 
made by the learned Additional Sessions 
Jadge of Meerut under s. 438, Criminal 
<“ Procedure Code, recommending that the 
order of a Magistrate of the First Class, 
datedthe lst of November, 1926, by which 
he made absolute a conditional order under 
B. 133, Criminal Procedure Code, directing 
the removal of a portion of a certain chabutra 


be set aside, and the case be sent back for i 


trial according to law. 

The case was started on the complaint of 
the opposite party. The allegation in the 
complaint was that the petitioners had 
built the chabutra complained ofand that 
the chabutra obstructed a certain pathway 
and caused inconvenience to the people 
usingthe pathway and might lead to the 
falling of the neighbouring houses during 
the monsoons. 

The complaint was filed on the 8th of May, 
1926, and it wasnot until the 23rd of 
September, 1926, that an enquiry into the 
case commenced. On that date the peti- 
tioners appeared and denied that they had 
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blocked the way as alleged by the com” 
plainants. The case was then taken up on 
the 30th of October, 1926, and on that day 
the complainants did not offer to produce 
any evidence. The petitioners thereupon 
stated that they had no evidence to produce 
either, and it appears that the learned 
Magistrate was asked to inspect the locality 
and then to decide the case. An .in- 
spection was made by the learned Magis- 
trate on the 31st of October, 1926, and, on 
the day following, the learned Magistrate 
passed the order now in question. 

The petitioners having shown cause 
against the ‘conditional order made under 
s. 133, Criminal Procedure Code, the learned 
Magistrate was bound to follow the pro- 
cedure laid down by s. 137 (1) of the Crimi- 
In other words, the 
learned Magistrate was bound to take evi- 
dence in the matter as in a summons case, 
This the learned Magistrate did not do. 
The learned Additional Sessions Judge is 
perfectly right in observing, that the failure 
of the Magistrate to follow the procedure 
enjoined by s. 137 (1), Criminal Procedure 
Code, vitiates bis order, and is not a mere 
irregularity of the nature contemplated by 
s. 537 (a) of the Criminal Procedure Code. 

It has been pointed out in numerous 
cases thats. 537, Criminal Procedure Code, 
applies only to mere errors of procedure 
arising out of mere inadvertence, and not 
to substantive errors of law, and that that 
section doesnotapply to cases of disregard 
or disobedience of mandatory provisions 
of the Code, Thesection has not the effect 
of curing material irregularities and 
absolute illegalities. “The errors which can 
be cured by the section are formal defects 
of procedure and not substantive errors 
of law”, vide, Subrahmania Iyer v. King- 
Emperor (1). It has been held in the case 


of Moinuddin v. Emperor (2) that if a. 


Magistrate makes use of knowledge 
derived from a local inspection without 
affording the accused an opportunity to 
cross-examineor to explain the points against 
him, he acts with material irregularity 
sufficient to vitiate the trial. The provisions 
ofs. 137 (1), Criminal Procedure Code, are 
imperative and the failure of the Magistrate 
to follow the same vitiates the entire pro- 
ceedings. 

(1) 25 M. 61; 11 M. L. J. 233;°3 Bom. L. R. 540; 28 
I. A. 257; 5 O. W. N. 866; 2 Weir 271; 8 Sar. P. O, 
J. 160 (P. 0). 
ti 61 Ind, Oas. 794, 2 P. L. T. 455; 22 Or. L. ty 
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But the matter does not stop there. The 
_ learned Magistrate in- disregard of the pro- 
visions of s. 589B, Criminal Procedure Code, 
did not record a memorandum of any 
relevant facts observed hy him at the time 
of inspection nor did he put on the record 
any such memorandum. In this respect 
the learned Magistrate was clearly wrong. 
The learned Magistrate in his explanation 
says that he did prepare rough pencil notes 
at the time of inspection which he destroy- 
ed after writing his order. I can discover 
no justification for this procedure of the 
learned Magistrate and I must say that it 
is an action that I can hardly expect from 
a Magistrate of the First Class. A local 
inspection by a Magistrate is only permitted 
by s. 539B, Criminal Procedure Code, for 
the purpose of properly appreciating the 
evidence in the case and cannot take the 


~ place ofevidence itself. As was pointed. 


out in the case of Ram Sahai Singh v. Dwarka 
Singh (3) “a local inspection by a Magis- 
trate must be held sparingly and only 
for the purpose of elucidating and under- 
standing the evidence in the case and 
it should never be substituted for evi- 
dence in the case, The party against 
whom the result of the local inspection is 
used, is greatly prejudiced and is put to 
an irreparable disadvantage in not being 
able to remove the wrong impression from 
the mind of the Magistrate, by cross-ex- 
amining him.” 

A Magistrate cannot make an order 
under.s. 133, Criminal Procedure Code, 
absolute without recording evidence and 
simply on the basis of a local inspection 
. made by him: vide, Ismail v. Bunda (4) 
and Raimohan Karmokar v. Emperor (5). 

For the reasons given abovel set aside 
the order of the learned Magistrate, dated 
the lst of November, 1926, and order that 
the case be sent to the learned District 
Magistrate of Muzaffarnagar with a direc- 
tion that either he should try the case him- 
self or send the case for trial to some 
Magistrate other than the Magistrate who 
passed the order dated the lst of Novem- 
ber, 1926, for trial according to law. 

ALN. A, Order set aside: 

. Case remanded. ` 


. (8) 61 Ind. Cas, 712; 1 P. L. T. 569; 22 Cr, L. J. 


24. ° 
(4) 95 Ind. Cas. 944; 20 A. L. J. 657; A. I. R. 1922 
All. 265; 27 Or. L. J. 864. ‘ 
(5) 35 Ind. Cas. 969; 44 C. 61; 20 C. W.N. 1171; 17 
Cr. L. J. 409. 
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LAHORE HIGH COURT. 
CORIMINAL Revision No. 1156 or 1926, 
January 26, 1927. 


Present:—Mr, Justice Addison, i 
SUBE KHAN—ACOUSED—APFPELLANT 
Versus 


EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 476— 
Prosecution when tobe sanctioned. 

Prosecution should not be sanctioned under s. 476 
of the Oriminal Procedure Code, where it is-bound 
to end in failure. [p. 374, col. 1.) 

Criminal appeal from the order of the 
District Judge, Ambala, dated the 28th 
September, 1926, 

Mr. Barkat Ali, for the Appellant. 


JUDGMENT.—Sube Khan sued Fattan 
on a mortgage-deed for Rs, 2,000 dated the 
6th June, 1910. The suit was instituted on 
the 18th April, 1923, and was for Rs. 2,000 
principal, together with Rs. 500 interest, 
The defendant Fattan produced a receipt 
Ex. D-1, bearing date the 22nd October, 
1920, to the effect that the plaintiff acknow- 
ledged receipt from him of Rs. 1,000 for 
principaland Rs. 800 for interest. The plaint- 
iff pleaded that this was a forged receipt, 
but that he did receive Rs. 740 on that day 
and that he had given a receipt for that 
amount. He further suggested that the 
receipt, Ex. D-1 produced by the defend- 
ant, had been forged from the receipt he 
actually gave, Later the plaintiff was able 
to produce what he alleged to be the origin- 
al receipt, namely, Ex. P-2, and he ex- 
plained that he had been able to buy it 
from a forger of Shahabad, who had traced 
Ex. D-1 from the proper receipt, Ex. P-2. 

The Trial Judge held that Ex. P-2 was the 
original receipt and the Ex. D-l was a 
palpable forgery. He, therefore, decreed 
the suit, for Rs. 2,500. On appeal the learn- 
ed District Judge held that Ex. P-2 was the 
froged document and that Ex. D-1 was the 
original document. He, therefore, accept- 
ed the appeal to the extent of reducing the 
principal amount to Rs. 1,000 instead of 
Rs. 2,00U and he also decreed interest on 
the sum of Rs. 1,000. At the same time 
he sanctioned the prosecution of the plaint- 
iff Sube Khan, under s. 471 of the Indian 
Penal Code on the ground that he had 
fraudulently used as genuine a document, 
Ex. P-2, knowing or having reason to þe- 
lieve it to be aforged document. Against 
this order Sube Khan has appealed. 

At the suggestion of the defendant 
Fattan, all the papers were sent to Mr. Stott 


` 
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the Government Examiner of Questioned 
Documents. Mr. Stott’s opinion is on the 
record. and itis to the effect that. Hx. D-l 
produced by Fattan,.is a traced forgery, 
from the original receipt, Ex. P-2. He is 
also’ .positive. that all the signatures.on 
Ex. D-1 are traced forgeries, while the 
signatures on Ex. P-2 are, in his opinion, 
good signatures. When the defendant saw 
the report he did not call the expert as his 
witness and the plaintiff does not seem to 
have considered it necessary to do so either. 
In fact the plaintiff's suit was decreed in 
toto by the trial Court. 


Exhibit D-1, which the expert stated to be. 


a forgery, is attested by. two witnesses, 
Abdul Majid Khan and Karim Bakhsh. 
Exhibit P-2, which the expert considers to 
bé a good document, is signed by the same 
two persons and one Abdul Rahim as wit- 
nesses. Abdul Majid has deposed in Court 
that he signed Hx. P-2 and not Ex. D-1. 
Karim Bakhsh is dead but his brother Chand 
Khan has deposed that the signature of 
his brother on Ex. P-2 is genuine while 


the otheris not. This leaves Abdul Rahim, 


whose signature is on the document Ex. P-2 
but not on Ex, D-1. He stated in Court 
that the. signature on Ex. P-2 is not his. 
The expert’s opinion, however, is that it is 
a genuine signature. 

_If this criminal case is allowed to go on 
against the appellant, it is obvious that the 
expert's opinion will be in his favour and 
so will all the witnesses be in his favour 
except, possibly, Abdul Rahim. It is 
obvious, therefore, that the prosecution is 


bound to end in failure. ‘When this is the. 


case, there is a consistent series of rulings 
that the prosecution should not be sanc- 
tioned, I, therefore, accept the appeal and 
set aside the order of the District Judge, 
dated the 28th September, 1926, ordering 
a complaint to be instituted against the ap- 
pellant, Sube Khan, under s. 471, Indian 
Penal Code. Ifa complaint has been in- 
stituted proceedings upon it must end at 
once, and the appellant discharged from 
any bail-bond he may have put in, 

“R.L. l Appeal accepted. 


AbDOL KARIM V. EMPEROR. 
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ALLAHABAD HIGH COURT. 
OxIMINAL REFERENCE, 
January 4, 1927. 
_ Present:—Mr. Justice Banerji. 
| ABDUL KARIM—APPELLANT 
ane versus 
EMPEROR—RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 138, 
187-—Nuisanee—Order directing plot of land to be 
vacated—Title, question of— Procedure. 

Where a person against whom proceedings are’ 
taken under s.133 of the Criminal Procedure Code 
sets upa title toa plot of land which he is required 
to- vacate, the Court must proceed in accordance with 
the provisions of s. 137 of the Oode and cannot 
make asummary order in the matter. 

Criminal Reference made by the Sessions 
Judge, Benares, dated the 5th of September, 
1926. 

. REFERRING ORDER.—This is an. 
application’ in revision against an order of 
Pandit Raghunandan Upadhiya, Deputy 
Magistrate, First Class, orderingtheapplicant 
to vacate a certain plot of land. The notice 
was sent to the applicant on the 4th August 
for the 12th August. On that day the ap-. 
pliant stated that he was a perjotdar of 
Girdhari Lal for the plot in suit. The 
lower Court without going into evidence but 
relying on the report of the Tahsildar made 
his order absolute. No notice was sent to 
Girdhari Lal. I am of opinion that the 
lower Court should have gone further into. 
the matter and not passed an order in such 
a summary fashion. I have been referred 
to. Hingu v. Emperor (1) and. Ismail v. 
Bunda (2) and also Jassi v. Emperor (3). 
On the analogy of the rulings I would re- 
commend that the absolute order of the 
lower Court be set aside and that he should 
be directed to proceed in accordance with 
s. 137, Criminal Procedure Code. The lower 
Court is asked to submit his explanation 
through the District Magistrate within a 
week. i ; 

Mr. Mukhtar Ahmad, for the Appellant. 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT.~—I accept the Reference. 

Z. K. Reference accepted. 

(1) 3 Ind. Oas. 482; 6 A. L. J. 685; 31 A. 453; 10, 
Or. L. J. 297. 

(2) 95 Ind. Cas. 944; 20 A. L. J. 657; A. I. R.1922 
All. 265; 27 Cr. L. J. 864. 

(3) 76 Ind. Cas. 826; 20 A. L. J. 692; A. I.R. 1922. 
All. 335; 25 Or. L. J. 266. š h 
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that the District Judge of Gawnpore should 
not have made the order that he did in 
the circumstances but he held that an ap- 
plication in revision did not lie to the 
High: Court on the Oriminal Side. He 
allowed Abdul Haq to represent his appli- 
cation on the Oivil Side without any fur- 
: ther payment of stamp or fee. 

“Ib is incumbent on me to accept the 
view that the application in revision must 
be presented on the Civil Side. I would 
refer to the Full Bench ruling In the 
matter of the petition of Bhup Kunwar (1). 
I concur with the view of Sulaiman, J., in 
Banwari Lal v. Jhunka (2) that the altera- 
tions ins. 476 introduced by the Criminal 
Procedure (Amendment) Act, 1923, have 
not affected the arguments or the decision 
in the Full Bench case referred to. 

It is clear to me that having regard to 
the language ofs, 115 of the Civil Proce- 
dure Code, no revision on the Civil Side 
of the District Judge’s order can be made. 
I concur with the view of the Acting 
Chief Justice that in the circumstances 
of this case it is not proper to order the 
prosecution for perjury of Abdul Hag, but 
this opinion must remain a mere obiter 
dictum. The order of the District Judge 
may have been based on a faulty appre- 
ciation of the facts or may have been based 
on a faulty view of thejlaw. I mean that 
Abdul Haq in his application, where he 
stated that he was entitled to realise the 
costs, may have meant that legally he 
was entitled as a joint decree-holder to 
realise the costs under the decree. Be 
this as it may, the District Judge has not, 
in my opinion, exercised a jurisdiction 
not vested in him or failed to exercise a 
jurisdiction vested in him. Nor again has 
he acted illegally or with material irregu- 
larity in the exercise of his jurisdiction 
to accept the appeal under s. 439 (b) of 
the Criminal Procedure Code. 

It appears to me that some alteration 
of the law is desirable to obviate the 
undesirability of such an application as 
this being dismissed on the ground that 
it cannot be entertained under s. 115 of 
the Civil Procedure Code. The real posi- 
tion appears to be this. Section 476 is 
part of the Criminal Procedure Code, 
and the Legislature when drafting it doubt- 


ee A. 249; A. W. N. (1904) 15; 1 Or. LG. J. 73 
t ` 


DB.) 
(2) 92 Ind. Oas, 454; 24 A.L. J. 217; 27 Or. L. J. 
278; A. I, Ri 1926 All. 229; L'R. 7 A, 25 Cr. 
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less considered that ss. 436 to 439 of the 
Criminal Precedure Oode, would operate 


to afford meins whereby the High Court 


could set aside such an order now impugn- 
ed if it thought fit. Unfortunately 
by reason of the Full Bench decision of 
this Court it is not ss. 435 to 439 of the 


‘Criminal Procedure Oode, that will govern 


such an application in revision buts. 115 
of the Civil Procedure Code. The lan- 
guage of s. 115 is too narrow to meet the 
case where the Judge by his order decides 
to prosecute the person on insufficient 
grounds or on wrong grounds. The con- 
sequence is that an application like this 
has to be rejected and what appears likely 
to be an abortive criminal suit has to be 
allowed to take place. 

For the reasons stated this application 
is dismissed but in the circumstances [ 
make no order as to costs, 

Z. K. Application rejected. 





CALCUTTA HIGH COURT. 
CRIMINAL Revision No. 672 of 1926, 
August 24, 1926, 
Present;—Sir George Claus Rankin 
Kr., Ohief Justice and Mr, 

Justice Duval, 

BECHU LAL KAYASTHA—Acogsup— 

PETITIONER ; 
VETSUS 

Tar INJURED LADY—Opposrr. PARTY. 

Criminal Procedure Code (Act V of 1898), s. 342-- 
Summons case—Non-compliance with s. 842—I legality. 

Section 342 of the Code of Oriminat Procedure 
applies to summons cases. [p. 380, col. 2.) 

Ponnusami Odayar v. Ramasami Thathan (1) and 
Dharma Singh y. Emperor (2), dissented from, 
| Criminal Revision against the order of 
the Additional Chief Presidency Magistrate, 
Calcutta, dated the 2nd June, 1926. 

Mr. Herambo Chundra Guha and Babu 
Jnan Chandra Roy, for the Petitioner. 

Mr. Khundkar (Deputy Legal Remem- ` 
brancer), for the Crown. 


JUDGMENT. 

Rankin, J.—The petitioner is a driver 
in the employ of the Calcutta Tramways 
Oompany, Ltd. He has been convicted hy 
the Additional Chief Presidency Magistrate 
under s. 279 of the Indian Penal Code for 
rash and negligent driving and has been 
sentenced to pay a fine of Rs, 100. Half of- 
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the fine has been ordered to be paid to a’ 
person injured by the negligence of peti- 

tioner. 

. The present Rule was issued on the sole 

ground that s.. 342 of the Criminal Proce- 

dure Code was not complied with. The 
Magistrate in his explanation states that- 
s. 342 was not complied with because the 

cass was a summons case and cites the _ 
decisions of a Fall Bench of the Madras 

High Oourt [Ponnusami Odayar v. Rama- 

sami Thathan (1) and Dharma Singh v. 

Emperor (2)] for the view thats. 342 does 

not apply toa summons case whetherit be 

tried summarily orin the ordinary way. 

In this Oourt convictions have in 
summons cases been set aside for failure to 
comply with s. 342: Gulzari Lal v. Emperor 
(3) and Surendra Lal Shaha v. Isamaddi (4), 
but we have not been referred to any case - 
in which the applicability of the section to- 
summons cases has been argued or the 
Madras decisions canvassed. 

The Bombay High Court has in two cases 
held that the section applies to summons 
cases: Fernandez v. Emperor (5), Emperor 
v. Gulabjap (6), and this appears to be the 
prevailing view in Provinces other than. 
Madras. i 

Section 342 occurs in Oh. XXIV which is 
headed “General Provisions as to Inquiries . 
and Trials.” Some of the sections in this 
Chapter are not in accordance. with a 
strict interpretation of the heading in 
respect that they. do-not deal with matters 
which either must or may arise in the 
course of any enquiry or trial (cf. ss. 349, 350, 
350A). Others deal with questions which 
are in nature general (e. g., tender of 
pardon to accomplice, compounding of: 
offences) but permit of the specified proce- 
dure in particular cases only (cf. ss. 337, 
339A, 345). Others, however, appear to be. 
quite general and to be so expressed , 
(exemptions or exceptions being made as 


(1) 74 Ind. Cas. 945; 46 M. 758; 45 M. L. J. 224; . 
(1923) M. W. N. 519; 18 L. W. 478; 24 Cr. L. J. 833; 
A. I. R. 1924 Mad. 15 (F. BJ). f 

2) 74 Ind. Cas. 959; 46 M. 766; 45 M. L. J. 230; 18 : 
L. W. 612; (1923) M. W. N. 893; 24 Or. L. J. 847; A 
I. R. 1924 Mad. 30. - 

3) 71 Ind. Cas. 51; 49 C. 1075; 24 Or. L. J. 3; A. 
1. R. 1923 Cal. 164; 39 C. L. J. 31. i 

4) 84 Ind. Cas. 325; 51 O. 933; 26 Or. L, J. 261; A. 
1. R. 1925 Cal. 480. . 

(5) 59 Ind. Cas. 129; 45 B. 672; 22 Bom. L. R. 1040; 
22 Or. L. J. 17. 

(6) 64 Ind. Cas. 669; 46 B. 441; 23 Bom, L, R. 1203; 
ga Gn, L. J, 45; A L R, 1922 Bom, 200, 
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necessary). The right to be defended Dy: 
4” 


a Pleader (s. 340), the rights of an ‘accuse 
who cannot be made to understand the. 
proceedings (s. 341), the right: to be free of. 
undue influence by. threat or promise 
(s. 343), the ` power of remand (s, 344), 
detention of offenders attending Court’ 
be held in public. 
(s. 352)—these are all “General Provisions 
as to Enquiries and Trials” in the fullest, 
sense of the phrase. The language in 
several of these sections is of studied 
generality (e.-g. any person. accused ‘of an 
offence before a Crimtinal Court) (8:340 cf. 
ss. 351,352) and it is appropriate to the 
subject-matter. They are intended ag, 
general provisions—not merely.as-miscella- 
neous provisions. $ 

Taking Ch. XX1V for the moment by. 
itself, it must, I think, be concedėd that 
s., 342 has all the notes of generality. The. 
language is “the Court may, at any stage 
of any inquiry: or trial.” The subject- 
matter of the opening phrase—Power to 
examine the accused—is 
general : it asserts'a principle which is in, 
marked contrast with a fundamental prin- 
ciple of the Common Law of England under 
which no Court could examine an accused. 
It is here and here only that we find it’ 
stated that no oath shall be administered” 
to the accused, that he cannot be punished 
for not answering, that a charge of perjury 
cannot be brought upon his answers, ; 
.The history of the section—if this be, 
relevant—detracls in no way from the force 
of these considerations. It was given hy 
Jwala Prasad, J, in the case of Raghu 
Bhumi) v. Emperor (7): “In the earlier’ 
Acts, the examination of the accused per- 
son was discretionary with the Court: vide 
s. 373 of Act XXV of 1861 and Act VIII of 
1869. In Act X of 1872 while the dis- 


undoubtedly: ` 


cretionary nature of the examination was. 
retained so far as enquiries and trials of. 


trials. Section 250 of that Act occurred 


' cases other than Sessions eases were con-’ 
cerned, it was made compulsory for Sessions T 


in the Chapter relating to Sessions trials , 


and ran as follows :— 
“The Court may from time to time at any 
stage of the trial examine the accused 


person and shall question him generally’ 


on the case after the witnesses for the pro- 


secution have been examined and before” 


he is called on for his defence.’ 
17) 


ay 


7 
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i:In 1882 the provisions relating to the 
examination of an accused person, which 
were scattered in different Chapters in the 
previous Acts, were removed from those 


Chapters and brought under one Chapter 


headed ‘General Provisions Relating to 
Enquiries and Trials, Section 250 of 
Act X of 1872 was, therefore, removed from 
the: Chapter relating to Sessions trials but 
its provisions were embodied in their 
entirety in s. 342 of the Code of 1882 as 
well as in 1898.” 

What then is the contention to be? Is 
it that no part of s, 342 applies to summons 
cases or merely that the last clause of 
sub-s. (1) does not apply. I am not quite 
sure. which doctrine is affirmed by the 
Madras decisions but, I think, it is the 
former; though the reason given for it is 
the inapplicability of the closing words of 
the sub-section. . 

In either case it appears to me that there 
is really one argument upon which every- 
thing turns, and the. other arguments col- 
lapse without it. Ofa contested summons 
case, 8. 244 says that “the Magistrate shall 
proceed to hear the complainant (if any), 
and take all such evidence as may be 


produced in support of the prosecution, 


and also to hear the accused and take all 


such evidence as he produces in his de-: 


fence.” In a warrant case after charge 
framed and after the last prosecution wit- 
ness has been cross-examined and re-ex- 
amined, s. 256 says: “The accused shall 
then be called upon to enter upon his 
defence and produce his evidence.” 
Sessions cases s. 289 says: “When the ex- 
amination of the witnesses for the prosecu- 
tion and the examination (if any) of the 
accused are concluded, the accused shall 
be asked whether he means to adduce evi- 
dence." In sub-s. 4 the Code says. that 


“the Court shall call on the accused to: 


enter on his defence” and the context shows 
what this means. 
no witnesses the accused (or his Pleader) 
is to make his final address to the Jury: 
if he is calling witnesses he may open his 
case and proceed to call them. 

-Itis to these sections thats. 342 has to 


be applied. Its words are “and shall ques- ' 
tion him—generally on the case after the. 
witnesses for the prosecution have been. 


examined and before he is called on for his 
defence.” 
I do not collect that any shadow of 


difleulty.is imposed to surround the phrase - 
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It means that if he calls. 


a 
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“after the witnesses for the prosecution have: 
been examined.” These exact words do not 
occur in s. 244, 8, 256 or s..289 but they 
refer without any ambiguity whatever toa 
definite stage in any kind of trial, and their. 
equivalent in the sections mentioned leaps 
to the eye. In these circumstances there 
seems little room for any further difficulty. 


but it is said—if I follow the agrument— . 


that there is a significant precision of 
language inthe words “before he is called 
on for hisdefence.” Thisit issaid has a 
definite meaning both in s. 289 and s. 256 
but in Oh. XX the expression is not used.. 
“The prisoner in these cases does not enter 
on his defence” but the Magistrate is bound 
to “hear the accused” (per Schwabe, C. J.) 
in Ponnusami Odayar v. Ramasami Thathan 
1). 
| The argument appears to me to be 
unsubstantial.: There is no such exact 
identity of phrase as could make s. 342 
short circuit with ss. 289 and 256 to the 
exclusion ofs.244. The phrase is “called 
on for his defence.” The words ofs. 256 
are “called upon to enter upon his defence”; 
in s. 289 “call on the accused to enter on 
his defence.” The similarity of phrase is 
apparent and there is no such similarity 
in s. 244 but that is all; and there can be 
no question of significant precision. The 
Legislature has not hit upon a general ex- 
pression equidistant from all three sections 
in point of variation of language. But 
as Mullick, J., observed in Raghu Bhumij 
v. Emperor (7), a case already cited, “‘if it 
is argued that in a summons case the 
accused is never ‘called on for his defence,’ 
the reply seems to be that there is no 
virtue in these particular words and 
the accused in a summons case is called 
on for his defence after the prosecution 
is closed just as much as an accused in 
any other case.” “To call upon an accused 
person to enter upon his defence is a 
necessary incident of every trial” per Crump 
J., in Fernandez v. Emperor (5). Macleod, 
O. J., has taken the same view: Emperor v., 
Gulabjap (6). There is every reason to sup- 
rose that the words are used as ordinary 
J'aglish and there is independent reason 
t presume that the provision is a general 
} vision. The function of the concluding 
3 ds of sub-s.1 ofs. 342 is to point to 
;  Ānite stage of every trial. For this 
| ose it is natural enough to use rather 
1h, è informal language than seems to be’ 
cà d for when dercribing the prossdusa. 
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in summons cases. Thus, although in 
summons cases there is no formal charge 
and Ch, XX says nothing about “plea” or 
“pleading guilty,” the Legislature when 
in s. 263 (cf. s. 262) it has occasion to refer 
to this stage when dealing with suminary 
trial both of summons cases and of warrant 
gases, uses the words “the plea of the 


- accused.” In the same way s. 342 uses the 


phrase “called on for his defence"’—not 
only without any special or limited inten- 
tion but ina Chapter which is expressly 
devoted to general provisions and in a sec- 
tion which refers to “any stage of any 
inquiry or trial.” 

I do not here discuss whether if s. 342 


- applies to any case a failure to comply 


with it can be condoned under s. 537. Nor 
do I discuss whether in warrant cases, or 
in Sessions cases it is purely discretionary 
for the Court to examine or not to examine. 
These questions are concluded by authority 
binding upon me, ` 

Confining myself to summons cases, I 
would observe that the argument from the 
repealed s. 451 has been answered by 
Oldfield, J., in Ponnusami Odayar v. Rama- 
sami Thathan (1) that s. 242 applies toa 
stage and a purpose different from s. 342; 
and that the words "if he thinks fit” in s. 245 
do not necessarily mean more than that an 
accused can be acquitted without being 
examined. Section 245 is very similar in 
language tos. 209 and s. 253 but it has 
not quite the same purpose. The govern- 
ing idea is that in summons cases the matter 
should be finally decided (save in cases 
under s. 249). lt should proceed to a con- 
viction or acquittal—not merely endin a 
discharge. Apparently s. 245 has been held 
to mean thata man cannot be acquitted until 
after he has been heard and after he has pro- 
duced all his evidence [Kesri v. Muhammad 
Bakhsh (8)] which seems a little marvellous, 
Tf this be right, (which I take leave to 
doubt) then when the case against the 
accused breaks hopelessly down—TI pre- 
sume the really correct procedure must be 
to tell the accused that if he holds his 
tongue he will be acquitted but that if he 
will insist on defending the case further 
he may be convicted on any charge triable 
as a summons case that may turn up 
before the case isover. If “the evidence 
referred to in s. 244” is not a phrase used 
by mistake for “the complainant (if any) 

(8) 18 A. 221 at p. 223; A. W. N. (1896) 35; 8 Ind: 
Dec, Ga -S:) 1 854.. spata 
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and all such evidence as may be produced 
in support ofthe prosecution” and if it 
really means that the accused must be 
asked to call his evidence even though 
there is no case toanswer, then the words 
“if he thinks fit” do raise a difficulty. But 
on the common sense ofthe matter and 
even on the strict construction of the sec- 
tion it seems reasonably clear that the 
words “if he thinks fit” have reference in 
this section to cases in which the Magistrate 
is prepared to acquit without examining 
the accused. That he can convict without 
examining the accused is an inference from 
the dubious proposition that he cannot 
acquit without hearing all such evidence 
as the accused requires him tohear. Sec- 
tions 209 and 253 may, I think, be locked at 
to explain what is meant by the words 
“if he thinks fit” in s. 245. They all refer 
to cases where it is unnecessary to give an 
opportunity to an accused to explain any 
circumstances appearing in the evidence 
against him because the case against him 
is going to be stopped .then and there, 
(The effect of the words “if any” in s. 289 is 
a different question). 

My main criticism of the decision in 
Ponnusami Odayar v. Ramasami Thathan 
(1) is that it fails to appreciate that on the 
face of the Criminal Procedure Code every 
reference to any examination or possibility 
of an examination of an accused person by 
the Court is a reference to's.342. Before 
1882 the Code was different. But now 
s. 342is the enabling section—it is the 
section which explains the purpose for. 
which and the terms on which any accused 
can be examined by the Court at all. lt 
confers a power which may be exercised 
at any stage. Itis pre supposed in Ch. XX 
as in Ch. XVIII, Ch. XXI, Ch. XXII and 
Ch. XXIII, and these are the only Chapters 
to which its direct reference can be primari- 
ly intended. With all respect, I think it 
impossible to maintain thats. 342 has no 
reference whatever to summons cases. If 
the question be as to the applicability of 
the concluding words of sub-s. (1), then I 
think the Madras High Court applied a 
test which is inadequate when it said:— 
“It must be applied to all cases, unless the 
special sections dealing with particular 
cases indicate that it is net intended to 
apply to them or unless the words of the 
section itself give such indication.” Ponnu- 
sami Odayar v. Ramsami Thathan (1), The 
concluding words of the sub-section must- 
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have effect like the other words in the 
absence of an express exception or of an 
exception to be implied from a specific 
provision clearly inconsistent therewith 
unless indeed the words as applied to 
summons cases are insensible or at least 
markedly inapt. 

In the present case the Rule must be 
made absolute and thecase must be re-tried 
bya Magistrate to be nominated by the 
Chief Presidency Magistrate. 
` The fine, if paid, will be refunded. 

Duval, J.—I agree. 

A. N.A, . Rule made absolute: 
Re-trial ordered. 


í 
ALLAHABAD HIGH COURT, 
CRIMINAL REFERENCE No. 330 om 1926. 

l October 8, 1926. 
Present:—Mr. Justice Banerji. 
TIRLOKI NATH—Accossp—AprPLioaNT 
VeTSUS 
EMPEROR —RESPONDENT, 

Criminal trial—Decision of case on special oath of 
complainant, legality of. ; 

It is entirely illegal to decide a criminal case in 
accordance with a statement made by the accused's 
father agreeing to the disposal of the case upon the 
special oath of the complainant. 


Criminal Reference made by the Sessions 
J aape of Meerut, dated the 9th of August, 
1926. 

The Assistant Government Advocate, for 
the Crown. 

J UDGMENT.—One Banwari Lal com- 
plained against Tirloki Nath, under s. 352 
of the Indian Penal Code. The case was 
tried summarily by the District Magistrate 
of Meerut, but the proceedings adopted by 
him are curious. What he says in his 
judgment is:— 

“Accused’s, father says that if complain- 
ant swears: on Ganges water that he has 
not abused his father the case is finished.” 

Neither the accused's father nor the com- 
plainant’s son were parties to the case and 
I fail to see how any Magistrate could have 
acted in the way that this learned Magis- 
trate did. There is no provision of any 
law, and it seems to me against common 
sense, to decide a case in-the way that this 
Magistrate did. I accept the Reference. As 
the case is a trivial one I direct the record 
to be returned. No further action need -be 
taken in the matter. 


ALN. A Reference- accepted, 
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MADRAS HIGH COURT. 
Criminal Revision Case No. 157 or 1926. 
(Criminar Revision Patition No, 140 

oF 1926). < 
December 2, 1926. 
Present:—Mr. Justice Wallace. 
DEENADAYULU NAIDU AND OTHERS— 
ACOUSED—PETITIONERS 


Versus 
RATNA PADAYACHI— COMPLAINANT 
— RESPONDENT. 


Cattle Trespass Act (I of 1871), s. 20—Criminal 
Procedure Code (Act V of 1898), ss. 4 (0), 29—Offence 
under s. 20, Cattle Trespass Act—Jurisdiction of 
Magistrate—Special authorisation, whether necessary— 
Criminal trial—Joinder of charges under s. £0, Cattle 
"respass Act, and s. 504, Penal Code, legality of —Same 

~ansaction.’ 

The inclusion in s. 4 (o) of the Criminal Procedure 
code in the definition of an offence of an “act in 
respect of which a complaint may be made under 
s. 20 of the Cattle Trespass Act” renders it unneces- 
sary for a Magistrate who is generally empowered 
under the Criminal Procedure Code to receive com- 
plaints of offences, to be specially authorised by the 
District Magistrate to receive complaints under that 
section of the Cattle Trespass Act. [p. 381, col. 2.) 

Kottalanada v. Muthaya (2) and Emperor v, Vishva- 
nath Vsihnu Joshi (3), followed. 

A joinder of charges for offences under s. 20 of the 
Cattle Trespass Act and s. 504 of the Penal Code is 
not illegal, where the acts constituting the offences 
formed part of the same transaction. [p. 382, cols, 1&2.) 


Petition, under ss. 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the judgment 
of the Court of the Sub-Divisional Magis- 
trate of Musiril in Crimina Appeal No. 11 
of 1925, preferred against that of the Court 
of the Stationary Second Class Magistrate 
of Musiri, in O. O. No. 214 of 1925, 

Mr. B. Pocker, for the Petitioners. 

The Public Prosecutor, for the Crown, 

Mr. M. Damodara Naidu, for the Com- 
plainant. 


ORDER.—The main point argued in 
this Revision Case is whether the inclu- 
sion in s. 4 (0) of the Criminal Procedure 
Code in the definition of an offence of an 
“act in respect of which a complaint may 
be made under s. 20 of the Cattle Trespass 
Act” renders it unnecessary for a Magis- 
trate who is generally empowered under 
the Oriminal Procedure Code to receive 
complaints of offences to be specially autho- 
rized by the District Magistrate to receive 


‘complaints under that section of the Cattle 


Trespass Act. Section 29 of the Criminal 
Procedure Code is relied on. So far as 
sub s. (1) is concerned, it is argued that the 
offence can only ,be tried by the Court, 





a 


or 
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mentioned ins. 200fthe Cattle Trespass 
Act, that is, by the. Magistrate authorized 
to receive and try charges without a re- 
ference by the District Magistrate. So far 
as sub-s. (2) is concerned, it is argued that, 
as the offence is not punishable with im- 
prisonment or fine as such, it has no place 
in the 8th column of the Second Schedule 
and, therefore, that that Schedule does not 
apply. I am inclined to agree with the 
second contention although there are cases 
which have held that the compensation 
which may be awarded unders. 22 is of 
the nature ofa fine. But I think the first 
contention does not carry the petitioner 
so far as he wishes to go. Granted that 
the only Court which can try the case 
is a Magistrate authorized in the language 
of s. 20 of the Cattle Trespass Act, that 
language appears to me to mean a Magis- 
trate authorized to receive and try com- 
plaints generally and not merely com- 
plaints under that cection. I am not clear 
why the vague word “charges” is used, 
but, had the intention of the Legislature 
been to confine the authorization to charges 


under that section, I think it would have ` 


said so. Itis true that, if ‘charges’ means 
generally complaints of offences, it was 
not necessary to amend. the definition of 
offence’ under the Criminal Procedure 
Code of 1898, because a Magistrate autho- 
‘rized to try offences generally would under 
“s. 20 have authority to try a complaint 
under that section. But the amendment 
` was probably due to certain rulings which 
lay down that. an act in respect of which 
a complaint could be laid under s. 20 was 
not.an offence: see Pitcht v. Ankappa (1) 
and Kottalanada v. Muthaya (2). I hold then 
thats. 20 means that any Magistrate autho- 
yized under: the Criminal Procedure Code 
“by the District Magistrate to take cogniz- 
-ance of offence is thereby authorized to 


‘take cognizance of an offence under this | 
The accused were originally 


‘section. This isthe view heldin Emperor 
“y, Vishvanath Vishnu Joshi (3) and derives 
‘support from that in Budhan Mahto v. 
-Issur Singh (4) although the point now 
“taken based on the wording of the section 
‘was not specifically raised. There therefore 
-às no lack of jurisdiction and this objection 
: ils, . . 
ga has been further urged that a joinder 
(1) 6 M. 102; 7 Weir 315; 3 Ind. Dec. (x. 8.) 468. 
(2) 9 M. 374; 2 Weir 315; 3 Ind. Dec. (N. s.) 656. 
-. (3) 54 Ind. Oas. 495; 44 B. 42; 21 Bom, L. R. 1084; 
91 Gr. D. J. 95. < 
(a) 36 O. 926; 6 Or. L, J, 368, 
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of charges for offences under s. 20 of the 
Cattle Trespass Act and s. 504 of the Indian 
Penal Code was illegal. No objection 
was taken to this joinder until now. The 
insult complained of was so near in point 
of time and place that it may reasonably 
be held to have formed part of the same 
transaction. Iam not prepared to hold the 
joinder illegal. 

I, therefore, dismiss this petition. 

V, N. V. Petition dismissed. ' 


LAHORE HIGH COURT.. 
CRIMINAL Case No. 1206 or 1926. 
January 24, 1927. 
Present:—Mr. Justice Dalip Singh. 
KARTAR SINGH alias TARA SINGH 
AND ANOTHER -— ACCUSED— APPELLANTS 
VeETSUS : 
EMPEROR— RESPONDENT. 
- Criminal Procedure Code (Act V of 1898), ss. 848, 
850—Trial de novo—-Previously recorded evidence, use 
of. - 
Ne is not competent to a Magistrate to embark upcn 
a trial de novo and yet rely upon the evidence re- 
corded previously. [p. 383, col. 1.] 


Appeal from the order of the Magistrate, 
First Olass, exercising enhanced powers 
under s. 80, Criminal Procedure Code, 
Amritsar, dated the 21st September, 1926. 

Mr. Dev Raj Sawhney, for the Respondent. 

JUDGMENT.—These are three con- 
The appellants Kartar 
Singh alias Tara Singh and Haranam Singh 


‘have been convicted under s. 392, Indian 


Penal Code, and sentenced to four years’ 
rigorous imprisonment andSohan Singh has 
been convicted under s. 392/75, Indian Penal 
Code, and sentenced to seven years’ rigorous 


‘imprisonment. The three appeals following 


these which are put up by the office as 


‘counected appeals are not connected with 


them at all andrelate to different transac- 
tions and different accused. 

The case has had a remarkable history. 
tried by 
Sardar Hardial Singh, Magistrate, First Class, 
who recorded almost all the prosecution 
evidence, and then finding that Sohan 
Singh had some previous convictions he 
referred the case to the District Magis- 
trate for transfer to a s. 30 Magistrate. 


‘The District Magistrate referred the case 


to Malik Sahib Khan Nun.for trial. The 
learned Magistrate proceeded to take the 


‘statements of the accused ‘persons as to 


whether they wanted de novo proceedings. 
The accused all said that they did not want 
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de novo proceedings. The Magistrate then, 
however, proceeded to re-call and re-examine 
the whole of the prosecution evidence. 
` Evidently he exercised his option under 
s. 350 to re-commence the trial. Some of the 
prosecution evidence which had previously 
been taken by Sardar Hardial Singh was 
recorded again and then some of the pro- 
secution evidence was found impossible to 
secure and the Magistrate proceeded to close 
the prosecution case. He then proceeded to 
use both his own record as well as Sardar 
Hardial Singh’s record as evidence in the 
case. j . 
Counsel for the Crown has referred me 
tos. 349 of the Criminal Procedure Code 
‘and to s. 350 (3). The combined effect of 
these. séctions might have entitled the 
Magistrate to rely on the evidence already 
recorded buthe could not both proceed to 
re-commence the enquiry and then rely 
upon the previously recorded evidence. I 
should like to point out that the records 
both of Sardar Hardial Singh and of Malik 
Sahib Khan Nun are almost illegible and 
it is extremely difficult to make out all 
fhe evidence and a great deal of time 
“has been wasted in trying to decipher their 
„hieroglyphics. However, the evidence has 
“been read, -The Magistrate is totally wrong 
in saying that the knife and the small 
opium. box identified by the’ complainant 
Were recovered from the person of Harnam 
Singh. The evidence on the record shows 
.that they were recovered from the person 
of Kartar Singh. There isabsolutely no 
‘evidence agdinst Harnam Singh on the 
récord at all and I accept his appeal and 
/acquif him. , : 

Against Sohan Singh there is no evidence 
except that of the complainant who claims 
to have identified him both in Court in an 
identification parade held by a Magistrate 
.of the First Class Lala Amar Nath. The evi- 
dence of Rai-Sahib Amar Nath was recorded 
-by Sardar Hardial Singh and I do not think 
that it can be treated as evidence in the 
_case.. The evidence against Kartar Singh 
consists of the identification by the com- 
plainant as before and of the recovery of 
certain property from his person. As it 
..was illegal, in my opinion, for the Magis- 
trate to have used both the records I set 

aside the order passed byhim and direct 

that Kartar Singh and Sohan Singh be 
te-tried, Their appeals are accepted accord- 
ingly to that extent. i 2 
* RL, Appeals accepted in part. 
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PATNA HIGH COURT. 
CgrurnaL Revision Cass No. 535 or 1926. 
August 26, 1926. 

Present:—Mr. Justice Ross. 
JAINATH alius JAINU OHDAR— 
ACCUSED —PETITLONER 

4 versus 
EMPEROR—Obpposits Party, 

Penal Code (Act XLV of 1860), s. 97—Right of 
private defence of property—Possession, affirmative 
evidence of, whether necessary—Presumption of pos- 
Session. 

In order to establish the right of private defence 
of property it is not necessary for the accused to 
prove his possession affirmatively; he can rely on the 
presumption of continuance of possession arising in 
his favour from the circumstances of the case, Ip. 384, 
col. 1.] 

Criminal Revision from an order of the 
Judicial Commissioner, Chota Nagpur, 
dated the lst of July, 1926, modifying that 
of the Sub-Divisional Officer, Khunti, dated 
the 6th of May, 1928. 

Messrs, B. N. Mitter and 
the Petitioner. 


JUDGMENT,—The petitioner Jainath , 
Ohdar-and four others were charged with ` 
rioting,. theft and causing grievous hurt, 
The-case for the prosecution was that they 
were forcibly cutting the. paddy of a cer 
tain field in the possession of the com- 
plainant. The trial Court convicted them 
of rioting and of grievous hurt and also 
under s. 379 of the Indian Penal Code. 
The learned Judicial Commissioner found 
that the complainant had not proved his 
possession. 

. The facts regarding possession are these. 
The field is brahmottar land belonging to 
one Ohirangu Misser and he had Bea | 
this field in zerpeshgi to the accused 
Kangali for five years in consideration of 
Rs. 86 with a stipulation that, if the gera 
peshgi was not re-paid, the terant would ` 
retain possession of the land until the re~ 
‘Payment was made. During the term of 
the zerpeshgi lease, Chirangu Misser gave 
another zerpeshgi lease to the brother of the 
‘complainant. The learned Judicial Commis- 
sioner found that it had not been proved that 
Kangali had been paid off and that doubt 
was thrown on the evidence of the prosecu- 
tion regarding possession. He, therefore, | 
“set aside the conviction under gs, 147 and 
.379, but he upheld the conviction of Jai- 
nath Ohdar under s. 325 on the ground 
“that, although the accused party had at 
‘least a bona fide claim ‘of right to the field 


A. Barman, for 


tioner. = 
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and it did not seem certain that Bhonra 
ever had possession, yet in order-to estab- 
lish the right of private defence, the accused 
must show affirmatively their own posses- 
sion, Now, there is no doubt that Kangali 
had possession for several years under 
the zerpeshgi lease. As that zerpeshgi was 
never paid off, possession , must be pre- 
sumed to have continued; and the learn- 
ed Judicial Commissioner has not found 
that that possession was determined by 
possession actually recovered by the com- 
plainant. It, therefore, follows that the party 
of the accused were in possession and, 
consequently, Jainath Ohdar was protect- 
ed by the right of private defence. 

The application must be allowed, the 
conviction and sentence set aside and the 
petitioner acquitted ard released from 
bail. The fine, if paid, will be refunded. 

ALN, A. Conviction set aside, 


MADRAS HIGH COURT. 
Criminal Revision Cask No. 686 oF 1926. 
(CutminaL Revision PETITION No. 572 

oF 1926). . 

October 18, 1926. 
Present:—Mr, Justice Ourgenven. 
In re AKULA VENKANA—AccusED 

— PETITIONER. 

Criminal Procedure Code (Act V of 1898), s. 259— 
Discharge of accused on account of complainant's ab- 
sence—Magistrate, whether competent to restore com- 
plaint or entertain fresh complaint. : 

Where a complainant is absent when a case 18 
taken up and the Magistrate discharges the accused 
under s. 259, Oriminal Procedure Code, it is com- 
petent to the Magistrate to entertain a fresh com- 

laint or restore the old complaint on satisfactory 
eause being shown by the complainant for his ab- 


sence. 
Emperor v. Chinna Kaliappa Gounden (1) and 


In re Rudra Gowd (2), followed. 

“Petition under ss. 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the judgment of 
the Court of the Sub-Divisional Magistrate, 
Nidadavole, in Criminal Appeal No. 26 of 
1926 against the judgment of the Court of 
the Stationary Sub-Magistrate of Januku, 
in C. O. No. 61 of 1926. 

Mr. V.. Suryanarayana, for the Peti- 


ORDER.—The complainant preferred 


-a complaint of voluntarily causing simple 


hurt under s. 323, Indian Penal Code, and 
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being absent .on the occasion when the 
case was taken up, the Sub-Magistrate 
dismissed it under s. 259, Criminal Proce- 
dure Code, and discharged the accused. 
Subsequently, the complainant filed a fresh 
complaint in the same terms with an appli- 
cation that it should be restored to file and 
the Sub-Magistrate deéming the explanation 
for his absence to be satisfactory took the 
case on file again and eventually convicted 
the accused. The contention in this crimi- 
nal revision case is that he was incom- 
petent so to restore the case after having 
passed an order of discharge under s. 259, 
Criminal Procedure Code. ‘This point was 
not taken either in the trial Court or in 
appeal and it admittedly does not affect 
the merits of the conviction ; nor, I think, 
hasit any basis inlaw. It has been held . 
in the Full Bench case, Emperor v. Chinna 
Kaliappa Gounden (1), that after dismissing 
a complaint under s. 203, Criminal Proce- 
dure Code, the Magistrate may restore 
that complaint to file notwithstanding that 
the order of dismissal has not been set 
aside by higher Court. Two of the five . 
Judges who composed that Bench expressed 
the opinion that the same rule would 
apply to a discharge under s. 259, Ori- 
minal Procedure Code, while two were 
of a contrary opinion; the fifth express- 
ly refraining from deciding the point. 
Subsequently in In re Rudra Gowd (2) a 
Bench ofthis Court, following the opinion 
expressed by Sir Arnold White, O. J., in 
the afore-mentioned case and in another 
case in which he was sitting singly, has 
held that a Magistrate who has discharged 
an accused person under s. 259, Crimi- 
nal Procedure Code, is competent to 
entertain a fresh complaint on the same 
facts. This would be a direct authority 
against the present contention were it 
not that some slight doubt appears as to 
whether the Magistrate entertained a fresh 
complaint or restored the old complaint. 
It appears to me, however, that that. makes 
no substantial difference and indeed the 
Full Bench decision under s. 203, Orimi- 
nal Procedure Code, related toa case of 
the restoration of the original complaint. 
I consider accordingly that the Sub-Magis- 
trate was competent to act in the manner 
he did and I dismiss this criminal revision 
petition. ; i 

V. N.Y. Petition dismissed, . 
(1) 29 M. 126; 16 M. L. J. 79; 1 M. L. T. 31; 3 Or. 


L. J. 274. 
(2) 18 M, L. J. 561; 4 M, L, T, 140; 8 Or, In 7208, 
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MADRAS HIGH COURT. 
Civit APPEAL No. 68 oF 1922. 

f September 16, 1925. 
Present:—Sir Victor Murray Coutts Trotter, 
-Kr., Chief Justice, and Mr. Justice Reilly. 
` KOMIRISET TT SATYANARAYANA— 
DEFENDANT No. 2—APPELLANT 
; versus 
. YHERANKI CHINA VENKATARAO 
| AND UTHE&S—PLAINTIFF AND DEFENDANTS 
/- Nos. 3, 8, 7 AND 9—RESPONDENTS. 
Registration Act (XVI of 1908), s. 77—Registration, 
refusal of, by, party—-Failure to sue for compulsory 
registration— Specific performance of agreement to 


sell, suit for, whether mainiainable—Precedents, value | 


“ Where after execution of a document, the execut- 


ant refuses to get ‘it registered, and the other party. 


doss..not‘ avail himself ‘of the remedy provided by 
& 77.of the Registration Act by bringing a suit for 
compulsory registration of the document, he is not 
entitled afterwards to treat the unregistered sale-deed 
as an agreement to sell and bring a separate suit for 
specific performance of the same. [p. 337; col. 2.] 

|. Venkatasami v. Kristayya (3), Thayarammal v: 
Lakshimi Ammal (7) and Subbarayya Pillai v. Deva- 
sahayam Pillai (8), followed. 

‘Ame? Chand v. Nathu (|), Surendra Nath Nag v. 
Gopal Chunder Ghosh (3) and Nasiruddin Midda v. 
Sidhoo Mia (4) not followed, 

, Chinna Krishna Reddi v. Dordsami Reddi (2) and 
: Nynakka Routhen v. Vavana Mahomed.Naina (6, 
distinguished. ~ 

: Aman who-has failed to adopt a remedy expressly 
provided by the Statute cannot come to Gourt- and 
ask for an exercise in. his favour. of a discretionary 
and ‘equitable remedy. [p. 388, col. 2.] 

~ Although in India the remedy of specific perfcrm- 
ance isa statutory remedy, it ‘nevertheless is simply 
a crystallisation into statutory- form of an equitable 
remedy to which laches was, as it is.to all .eguitable 
claims, an answer. [idid.] k 

“In a matter which is open to divergence of view 
a. High Court, should follow its own cursus curiæ 
unless itis of opinion that the former decisions -of 
the Court are clearly wrong. [p. 386, col. 1.] 


- Appeal against a decree of the Court 
of-the Additional Subordinate Judge, Qo- 
canada, dated the 18th April, 1921, in O; 5. 
No. 10 of 1920. - | 
` Messrs, C.. Sydney Smith, A. Krishnasami 
Aiyar and P, C. Venkataramanyya, forthe 
Appellant. | . 

; Messrs. G. Lakshmana and A." Satya- 
narayana, for the Respondents, 
"JUDGMENT. 

Coutts Trotter, O. 3.—This is an 
a&ppeal: from a decree of the Subordinate 
Judge of Cocanada wherein he gave certain 
remedies by way of specific relief to thejplaint- 
iffs: The plaintiffs’ case was that certain 
sums-of money were due tothem as debts 
from various people. It is not material for 
the purposes of our decision to know how 


25 
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those debts were alleged to have come into 
existence, what was their nature or what 
were the relations to the plaintifis of the 
various parties to the transactions in ques- 
tion. The transaction was that an agree- 
ment was entered into for the sale of 
certain property in extinguishment of the 
plaintiffs’ claims. The agreement that was 
entered into by the contracting parties was 
“ We shall execute the sale-deed for 
this as per your draft and give it to you 
registered within three months from this 
date,” so that undoubtedly under that docu- 
ment it was part of the obligation of the 
defendants to get the deed that was in 
contemplation by this agreement drawn 
up and executed and registered. A deed 
was drawn up and in due course it came to 
the stage of registration. One of the 
persons who executed the agreements, the 
3rd defendant in this case, when the time 
came for registration, objected to the regis- 
tration of the document and the Registra- 
tion Authorities after an enquiry into the 
matter refused to order registration of the 
document’ as against the recalcitrant 8rd 
defendant, plaintitfs' case, of course, being 
throughout that she was a person against 
whom the deed ought to have been register- 
ed (and that is their case here to-day) and 
thatthe Registration Authorities wereinerror 
in giving effect to her refusal. In these cir- 
cumstances they brought this suit for specific 
performance of the agreement against all 
the parties to it. Weare not really called 
upon-to décide in this case whether this is a 
matter in which the contemplation of the 
parties was that all should sign or that 
the signatures of what I may call the 
operative persons should be regarded as 
sufficient, it apparently being the fact that 
the signatures of others including the 
recalcitrant 3rd defendant were added 
ex majori cautela in case they should 
raise objections and claims thereafter, 
Speaking for myself, I think that even 
in such a case it must most probably be 
held that it was the intention that they 
should execute for the very purposes that 
I have mentioned. However, in the view 
that we take, it is unnecessary to decide 
the matter. And if the other view were to 
prevail that the signature of this person 
was otiose and unnecessary, then, of course, 
the plaintiffs’ case would fail equally 
because the whole agreement would be 
completed sufficiently. to satisfy the con- 
tract and there would be nothing for the 
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suit to operate upon. But taking it that 
the signature of the 3rd defendant was 
necessary, what is the position in law. 

By s.77 (1) of the Registration Act it is 
enacted as follows:—'Where the Registrar 
refuses to order the document to be regis- 
tered...any person claiming under such 
document...may, within 30 days after the 
making of the order of refusal, institute 
in the Civil Court, within the local limits 
of whose Original Jurisdiction is situate 
the office in which the document is sought 
to be registered, a suit fora decree direct- 
ing the document to be registered in such 
office.” That is a statutory remedy given 
to a person who stands in the position 
that he is entitled to have a document 
registered by somebody else, that that 
somebody also hasrefused and the Regis- 
rar has upheld the refusal and he wants 
to have that compulsorily registered as 
against the other person. It should be 
observed, and I think this is a most im- 
portant thing to notice about the section, 
that it provides a limitation of a short 
period of 30 days, the object, no doubt, 
being to ensure that matters of this kind 
should be goné into when the evidence is 
fresh in everybody's mind and in all. 
human probability: all of it available, 
whereas if left to an ordinary suit some 
people might be dead who could throw. 
light on the matter and others might have 
let it fade from their recollection. I should 
have thought that looking at the Statute 
alone it is clear that the object of the 
.. Legislature was to provide a remedy of a 

very short period of limitation for putting. 
tight a wrongful refusal to register, and 
that must be held to be the remedy and 
the only remedy given by law. But un- 
fortunately the matter is covered with 
conflicting authority. The authorities in 
Madras appear to differ from the authorities 
in other partsof India. Ia a matter which 
is open to divergence of view my opinion 
is that this Court should follow its own 
cursus curi unless it is of opinion that 
the former decisions of the Court are 
clearly wrong. I donot think, ifit agrees 
with those decisions, that it ought to harass 
the parties with any argument before a 


Full Bench merely because of different. 


views in other Courts. 
An authority which is directly in favour 


of the respondents is Amer Chand v. Nathu. 


(1), a decision-to which that very-distingu- 
(}) 7 Ind. Cas, 408;7 A. L. J, 887, 
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ished Judge Stanley, 0. J., was a party. A 
sale-deed was executed, alady refused to 
register it, but no suit was brought for 
compulsory registration; nevertheless it 
was hold that the plaintiff was entitled 
to a remedy by way of specific perform- 
ance; and the learned Judge says this: 
“His (plaintiff's) grounds of appeal are that 
the substantial relief sought by him was 
the specific performance of the contract for 
sale and for possession of the property. We 
see no answer to this appeal. No defence 
to the action was disclosed by the de- - 
fendants and in view of all the facts the 
Court of first instance, as well as the lower 
Appellate Court ought, in our opinion, to’ 
have granted a decree for specific per- 
formance. The Oourt of first ‘instance 
was wrong in passing an order (that is 
no doubt true) for registration of the sale- 
deed which was executed by the guardian 
of defendants in view of the provisions 


-of the Registration Act. But it appears. 


to us that the Court has jurisdiction to 
direct specific performance of the contract 
and to require that the defendants should 
do all necessary acts for the purpose of , 
fulfilling the obligation into which through 
their guardian they had entered, and. that 
the plaintiff is entitled to have a fresh’sale- 
deed executed by all necessary parties and 
to have the document so executed regis- 
tered.” And then they quote’ Chinna 
Krishna Reddi v. Dorasami Reddi (2) a 
case which I shall show presently is really 
no authority. for the proposition laid down 
by the Allahabad High Court atall. The 
next direct authority in Mr. Lakshmanna’s 
favour isa case in Surendra Nath Nag v. 
Gopal Chunder .Ghosh (3) a decision of 
Mukerjeé and Carnduff, JJ, There the. 
decision was that “although a document, 
which has been executed, is inoperative in 
law and wholly ineffectual to create title 
in the intended lessee, it is nevertheless 
evidence of a valid agreement to execute a. 
lease and may consequently form the-founda- 
tion of an action for specific performance,” 
That really entails another doctrine as well. 
as the one we are directly concerned with 
here, namely, that though a lease has for 
some reason or other become, or was from 
the first, legally inoperative, yet for the 
purpose of bringing .a suit for specific 
performance it is open to-the Court to 


(2) 20 M. 19; 7 Ind. Dee. (N.-8.) 13. 
(8) 8 Ind, Cas, 794,12 0, L. J. 464, 
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treat itas a mere agreement of lease. ‘I 
should have thought ib a very vicious 
method of construction tosay that a docu- 
ment, whith purports to be one thing, is to 
be allowed to ba treated when it is found 
imperfectly to contain what it purports to 
be as a valid document of a different order 
altogether. The reasoning of the learned 
Judges of tha Calcutta High Court appears 
to be this. The undertaking of a person 
who enters into a contract for the sale of 
real property is to do everything whereby 
au operative agreement in law can be 
effected. He has not done everything if. 
he failed in an instruinent where the obli- 
gation is cast upon him to obtain its regis- 
tration and, therefore, a step in the creation 
of the legal relation of purchaser and 
vendor being wanting, you can compel the 
person who has not taken that step to take 
it. The answer appears to me to be very 
simple. Section 77 of the Registration Act 
nət only tells you how you are to do that 
but says that. if you want “lo effect that- 
purpose of having registration forcibly’ 
cirried out by a decree of the Court, you 
must doit withia 30days. Tt seems to me 
tias these decisions in Oalcutta and Allah- 
abad in effect take upon themselves bya 
side wind to get rid of the period of 
limitation strictly imposed” by the express, 
words of the Statute. To my mind no 
judicial decision” hag atiy right to tamper’ 
witha thing directly enforcad and enjoined _ 
by a Statute whose construction is free from 
possible doubt.’ ‘The most that caw be said 
is that the remedy given by the Statute 
isnot intended to bathe only one.’ Itis 
almost impossible to believe that the Legis- 
lature can have intended that there-should 
be a direct and an indirect way of effecting’ 
“the same thing and that the period of: 
limitation applicable to them ‘should be’ 
enotiraly different. That is the view that, 
has been taken in mors than one 
cise ia this Court. But before I deal 
with them I want to refer to one other 
case of the’ Oalcutta High.Oourt, Nasir- 
uddin Midda v. Sidhoo Mia (4) because 
that is an instructive case. What ap- 
pears to me to be the policy underlying 
the Calcutta trend of decisions is, I think, 
well illustrated by that case decided by 
Mookerjea and Beacheroft, JJ., in 1917. 
In that case the plaintiff claimed two 
things in the alternative, He first put in 


(4) 44 Ind. Cas. 361; 27 O, L. J, 538, 
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a claim asking in terms to have the re- 
gistration of a document enforced and an 
alternative claim along with it for speci- 
fic performance. The document was in 
the same stage as the document here. 
It had been executed but one of the par-* 
ties had refused to acknowledge the right 
to have it registered. The learned Judges 
say this: “ As regards the claim to enforce 
registration of the document executed in 
his favour by his vendors he was, no 
doubt, bound to follow strictly the pro- 
cedure prescribed by the Indian Regis- 
tration Act before he could institute a 
suit under s. 77 to compsl registration. 
But as regards the alternative claim to 
enforce specific performance of the agree- 
ment to sell there was really no answer 
to the suit. Although the vendors had 
executed the document, they could not 
be deemed to have completely performed 
their part of the agreement., The agree- 
ment in essence was not merely to execute 
a conveyance which until registered, would 
be inoperative in law, but to transfer the 
full title from themselves to the plaint- 
iff as purchaser. Such title could be 
transferred only by means of. a registered 
instrument; consequently, the execution 
of the conveyance, not followed by regis- 
tration could not be regarded as fulfilment 
of the contract.” So that what is taken 
away by the right hand is immediately 
replaced by. the left and where the Statute 
kas forbidden a special means, another 
means is promptly devised in order to get 
round the words of the. Act. 

In Madras the decisions have heen dif- 
ferent and having considered them all, I 
am of opinion that they are quite con- 
sistent. The leading case and the most 
direct authority is Venkatasami v. Kris- 
tayya (5). There the plaintiff sued for 
specific performancs and a decree had 
been passed in the lower Court directing 
the defendant to execute and register a 
deed of transfer. That judgment was 
upset by Muttuswami Iyer and Handley, 
JJ., and the reasoning that is directly in 
point-is to. be found on the second page 
of the judgment. It is an interesting 
casé because the judgment contemplates 
the case not merely of failure by the de- 
fendant to procure registration but the 
case where the plaintiff does not pursue 
the remedy given him under s. 72 or 76, 
D 16 M. 341; 3M. L, J 169; 5 Ind, Dec, (S 6) 
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The, learned: Judges say “this : “ If defend- 
ant, had appeared, and admitted execu- 
tion, the document would have been regis- 
tered. If he had appeared and denied 
execution, registration would have been 
tefused and plaintiff would have. been 
entitled.to an enquiry before the Regis- 
trar under ss. 73:to 76. If defendant did 
not appear, plaintiff might have proved 
execution. of the document, and on such 
proof. wold have been entitled to regis- 
tration.. Ifthe Registering Officer was not 
satisfied. with his evidence .of execution 
and refused to. register, an appeal would 
have lain to thé Registrar under s.72. If 
the'decision. of the Registrar under s. 72 
or. 76 had. been adverse to plaintiff, he 
would have had a remedy bysuit under 
8.77 of the Act. Plaintiff bad, there- 
fore, a complete remedy under the Act, 
‘and not having chosen to follow it, has 
only himself to blame.‘that the efficacy of 
the dacument has not been,completed by- 
registration”. Then they goon to dispose 
of the other doctrine-that you-can treat an 
incomplete conveyance as a complete agree- 
ment for aconveyance and negative that, 
Thelearned Vakil who appeared for- the 
wespondents in this case said: “There is 
a distinction,. The plaintiff was disentitled- 
there, because it was through his.own negli- 
gence that hefailed to get the. document 
registered.” JI.:may point out in passing 
‘that in terms part of that negligence was 
considered by. the: learned Judges to be 
‘his. failuré to adopt the remedy given him 
under: the Registration Act including the 
remedy by suitunder s. 77. But says Mr. 
Lakshmana: “If you look at some of the 


later cases yqu,will find that a distinction- 


is drawn and you find that. in cases where 
it has been: proved that the defendant was 
the person to blame,.the remedy by: the 
Specific Relief Act has been allowed.” 
When examined; those cases appear to me 
not in the least to.support his conten- 
tion.. In Chinna Krishna Reddiv. Dorasami 
Reddi (2) there had been a document of 
conveyance executed, but before registration 
the defendantin the suit got. hold of the 
document. fraudulently, stole it from the 


plaintiff and concealed it forthe. purpose of- 


reventing. registration-from taking place, 
ecause obviously the Registrar cannot 
register a document which for his purpose. 
is non-existent, and, therefore, the learned 
Judges say that, the. plaintiff was clearly 


entitled to have a fresh document executed: 
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and registered just as he would be so entitl» 
ed if after execution the document had 
been accidentally lost or destroyed. That, 
no doubt, is quite true- And it follows a 
much older decision of this High Court in 
Nynakka Routhen v. Vavana Mahomed 
Naina (6). In thatcase, soon after execu- 


‘tion, the document in question was destroy- 


ed by fire before ithad been registered. It 
was held thatthe plaintiff was entitled to 
ask the Court to compel the defendant to 
execute .a. fresh document, The principle 
of the. decisions in the last two cases is 
perfectly intelligible but it does not 
appear to me-to touch the present case: 
Mr. Lakshmanna. says: “All those were ` 
cases where it had been shown that. the 
defendant was at.fault. No doubt, on his 
own showing the Court ought to give 
specific performance asa remedy: for the 
plaintiff’ itis not in my opinion the true 
line of reisoning atall. The plaintiff there 
was entitled to have a decree which, no doubt, 
included a direction that he should be given 
an executed and registered instrument, be- . 
cause as things stood atthe time of the suit, 

he had nothing whatever to register, In 

the one case the document had. been des- 

troyed and in the other case it: had. been. 
abstracted and he could not go to the 

Registrar and say, “Compel. my conveyer 

to-register a document in my favour,” be- 

cause the document to: be registered - was 

non-existing. The-cases appear to have no 

bearing on this cass... And:it must be re- 
membered that although in. this country 
the-remedy of specific performance is a 

ssatutory.remedy, it nevertheless is. simply. 
a .crystallisation into statutory form of an. 
equitable remedy to which laches: was, as 

it is to all equitable claims, an answer, How 

it can be said that a man who is given an 

express statutory remedy: by an, Act: of 
Legislature under s. 77 of.the Registration. 
Act and has failed, to .take advantage of it 

has not been guilty of laches and is entirely 
free from . blame, passes my comprehension.: 
lt appears to me that a man who has failed 
to adopt the remedy expressly provided by 
the Statute cannot come to-this : Court and 
ask for an exercise.in his favour of adis- 
cretionary and equitable remedy. I ought 
to add that the decision in Venkatasamz v. 
Kristayya (5) has been followed in. several. 
later decisions of this.Court of which I need 
only instance two, Thayarammal v. Lakshmi 


(6) 5 M. H. O. R123, . 


| 
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Ammal (7) and Subburaya .Pillai v. Deva- 
sahayam.Pillai.(8).’ 1 his is sufficient to dis- 
pose of this appeal, ‘:ecause it is not pre- 
tended that unless.tht respondent can get 
over this still there -3 anything . arguable 
intheappeal. That being so, the appeal 
must be allowed with costs of 2nd defend- 
ant throughout’and the suit dismissed. 
. The memorandum of objections is dismiss- 
ed. No costs. 
. Reilly, J:—I entirely agree.. 
YNY: ; Appeal allowed. 
LNH R 
_ (7) 59 Ind. Cas, 417; 43 
M. W. N. 457; 39 M.L. J. 181. 

(8) 100 Ind. Cas. 344; (1922) M. W. N. 70. 





SIND JUDICIAL COMMIS-— 
` SIONER’S COURT. 
Ingotvency No. 122 or 1925. 

4 November 24, 1926. , 
Present:—Mr. Rupchand Bilaram, A. J. C. 
In the matter of PETITION BY MESSRS. 
DAVID SASSOON anp Co., LTD. TO HAVE 
DWARKADAS JADHOMAL AND OTHERS 


ADJUDICATED INSOLVENTS. 

Contract Act (IX of 1872), ss. 246, 264--Provincial 
Insolvency Act (V of 1920), s. 6—Partnership—Pari- 
ner, retirement of—Notice, necessary—Insolvency of 
firm —Partners, whether must be adjudicated insolvents, 
individually—Act of insolvency committed by one 
partner, effect of, as against others. 

Before the applicability of s. 264 of the Contract 
Act is attracted in any particular case the claimant 
must prove that a person whom he wishes to hold 
liable as partner was ostensibly a partner in the 
defendant firm at the date of the arising of the cause 
of action. [p. 396, col, 2; p. 397, col 1.1 

The expression “persons ‘dealing with a firm” in 
s. 264 of the Contract Act applies equally to old and 
“to new customers of the firm, but only to such of 
them as have dealt with the firm on the assumption 
that the person whom they wish to hold liable was a 
partner in that firm. [p. 396, col.-2.] 

When a dormant partner retires from the partner- 
ship he need give no notice of his retirement in 
order to free himself from liability in respect of acts 
done after his-retirement. The reason is that, as he 
was never known to bea partner, no one can have 
relied on his connection with the firm, or can truly 
allege that when dealing with the firm, he continued 
to rely‘on the fact that ‘the ‘dormant partner was 
still connected therewith. [ibid.] 

But when an apparent partner retires, or when a 
partnership between several known partners is dis- 
solved, those who dealt with the firm before the 
change took place are entitled to assume that no 
change has occurred until they have notice to the 
contrary. Jiven those who never had dealings with 
the firm, and who only knew of its existence by 
repute, are entitled to assume that it: still exists until 
something is done to notify publicly that it exists no 
longer. An old ‘customer, however, is entitled to a 
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«more specifie notice than a person who never dealt 
. with the firm at all. [ibid 

So far then as new customers, who rely merely cn 
the evidence of repute, are ‘concerned, the require- 

“ments of the section would be sufficiently complied , 
with if the ostensible or the retiring partner, as the 
case may be, -gives public notice of the revocation 
.of his authority to be represented by the other mem- 
bers of the firm. [p. 397, col. 1.1 

So far as the old customers are concerned, it is 
possible for the retiring partner to ascertain their 
names and to inform them that he has ceased to be 
a partner and this must, therefore, be done. [ibid. 

In order to sustain a joint adjudication of insol- 
vency ‘against two or more persons, it is necessary 
that some act of insolvency should have been commit- 
ted by each of them. But the act of insolvency may 
be a joint act committed by one partner on behalf 
of himself and as agent of others, or it may be com- 
mitted’ by a person who is nota partner but a mere 
agent and his authority need not be special or explicit. 
[p. 398, col. 1.] 

The act of a partner who gives notice that his lirm 
has suspended or is about to suspend business is 
prima facie a joint act on behalf of all persons who 
are liable as partners in the firm unless they can 
show that they are solvent and able to pay the debts 
of the firm for which they are liable. In such a case 
a petitioning creditor is not required to prove the 
express authority of the partner on behalf of the 
other partners to give notice of suspension. Ip. 
398, col. 2.] 


Mr. Khanchand Gopaldas, for the Peti- 
tioning Creditors. 
Mr. T. G. Elphinston, for Insolvent 
-` Dwarkadas. 
Mr. Kalumal Pahlumal, for Insolvent 
Harkishenlal. 


ORDER.—On March 26, 1926, I passed 
an order adjudicating as insolvents the 
firm of Javermal Harkishenlal and the 
individual Harkishenlal son of Javermal 
who was admittedly either the sole pro- 
prietor or one of the proprietors of that 
firm The question now for consideration 
is, whether Dwarkadas Javermal and his 
son Doulatram or either of them should 
also be adjudicated as insolvents. 

Dwarkadas has admitted that he was a 
partner in the Karachi firm of Javermal 
Harkishenlal upto August 16, 1924, or 
Bhadrva 2nd, 1981 but he has denied that 
he or his father Javermal formed members 
of a joint Hindu family with Harkishen- 
lal at the time this business was heing 
earried on or that if was a joint Hindu 
family business. 


His case is, that Javermal and his two 
sons separated about 20 years ago and 
worked as ordinary partners with equal 
sbares; Javermal having a4-annas share, 
Dwarkadas a 5 annas share and Harkishen- 
lal a 7-annas share, both in the business. 


“ 
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carried on by them at’ Amritsar, in the 
name of Javermal-Doulatram, and_ at 
Karachi, in the name of Javermal-Har- 


‘kishénlal; that he was in charge of the 
.-Atnritsar business and Harkishenlal of the 


‘Karachi business; that Javermal died in 
June, 1924 and on August 16, 1924 Dwarka- 
das retired from the Karachi business 
when Harkishenlal likewise retired from 


‘the Amritsar business, and that after that 


date each was the exclusive proprietor of 


-the business. under his management. He 


has, therefore, denied his liability for the | 


‘debts of the Karachi firm and has urged 


that he is not bound by any act of insol- 


_Vency committed by Harkishenlal. 


The petitioning creditors and other 
creditors who have appeared in support 
of this application have stoutly contended 
that the brothers were joint, that there was 
no dissolution of partnership between them 
as alleged, and that in any case Dwarka- 
das having failed to give any notice of 
dissolution, must.be deemed to have con- 
tinued as a partner in the Karachi firm 
and is liable for its debts and bound by 
the act- -of insolvency: comniitted by Har- 
kishenlal. f 

For the ‘purposes of the present enquiry 
it is not necessary either to go into the 
question’ whether the brothers were joint 
or not or into thefurther question whether 
their shares were unequal. 

‘The burden of proving that there was 
a dissolution of partnership between the 
brothers in August, 1924, was clearly on 
Dwarkadas, cf. section 103, Indian Ervi- 
dence Act. : He has failed to discharge that 
burden. All the circumstances point to 
the conclusion that both he and his brother 
Harkishenlal have conspired to defraud 
the Karachi creditors by setting up the 
alleged dissolution of partnership between 
them and have attempted to support their 
case by forging certain ‘entries in their 
beoks. This evidence does not help them in 
the least asit will presently appear for even 
if the evidence was believed, Dwarkadas 
is estopped by s. 264, Indian Contract Act, 
from contending that he had ceased to be 
a partner of Harkishenlal. 

Now, it is in evidence that in Sambat 
1974, i.e , 1915 A. D. Dwarkadas started first 
the business at Amritsar in the name of 
Javermal-Doulatram. His father Javer- 
mal was an old man (Harkishenlal line 
360) and took very little or no‘part in its 
management, At that time Harkishenlal 
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was working as a gumashta partner in 
the firm of Fatehchand-Madangopal of 
Karachi (Harkishenlal line 312.) 

In Sambat 1978 or 1919 A. D. Harkishen- 
lal left the firm of Fatehchand-Madan- 
gopal and then started the business at 
Karachi in the name of Javermal-Har- 
kishenlal. The business carried on here 
was also in piecegoods and of the same 
kind. , | 
Both the Amritsar and the Karachi firms 
made extensive purchases from European 
importing houses at Karachi some of whom 
have branch. offices at Amritsar. In most 
of the contracts. made by either ‘firm deli- 
very of goods was made by the importing 
Offices at Karachi and in order to enable 
the Karachi firm to take delivery of goods - 
against contracts made in the name of 
the Amritsar. firm, the Amritsar firm had 
written letters to, the importing office, 
with whom they had dealings to deliver to 
the order of the Karachi firm, godds pur- 
chased inthe name of the Amritsar firm. 

It ‘is ‘admitted that upto the date of the 
present petition the business at both places 
was carried on by the brothers in the same 
name as before, and that not only the in- 
structions given to the European offices 


“were not countermanded but the Karachi 


firm continued to deal with themas before, 
and Harkishenlal who had authority to 
sign in the name of the Amritsar firm, 
continued to sign in the name of that 
firm upto the insolvency. (See Dwarkadas 
lines 30, 280 to 290 and line 295). Ex- 
hibit 51 a sample of the instructions issued 
prior to August 1924 and Exs, 52, 1-11] are 
likewise examples of his having done so 
after the said date. Itis impossible to be- 
lieve that Harkishenlal would continue to 
sign in the name of the Amritsar firm 
after he had -ceased to be a partner in 
that firm or that Dwarkadas should have ' 
permitted him to do so. Both the firms 
appear to have continued to maintain 
their account, in the same way as prior 
to August, 1924. Except the few entries, 
which are challenged as forged, there is 
no indication in the account books of either 
firm to show that there was a dissolution 
of partnership. The same set of books 
which was kept by the Amritsar firm 
before August, 19 4, was tontinued to be 
kept upto the date of the insolvency and 
likewise the contract books and some other 
books of the Karachi firm which were not 
changed every year were continued te be 
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: keptin the same manner upto the date of 
insolvency. 


_ The petitioning ‘creditors have prepared . 


.a statement, Ex. 88, from the books of the 
. Karachi firm showing goods purchased’ by 
.the Amritsar firm -from Messrs.. Shaw 


Wallace & Co., the Bombay Co., Limited and . 


Messrs. Forbes, Forbes Campbell & Co. Ltd., 
and taken delivery of by the Karachi firm 
subsequent to August, 1924. The arrival 
¿notices were given to and delivery of the 
. goods. was taken by and the goods sold by 
: the Karachi firm. . The profit and loss on 
these goods have been entered in the 
Karachi books, Exhibit 88 has been check- 
ed by and on behalf of the brothers and 
-has been admitted to be correct but no 
satisfactory“ explanation has been offered 
«why this state of affairs was.permitted to 
. continue if the brothers had dissolved their 
partnership and the Amritsar firm alone 
“was entitled to or responsible for the profit 
or.loss on these purchases. It was finally 
suggested that the Karachi firm acted as 
the commission agents of the Amritsar 
. firm for the sale of their goods. But again 
no commission seems to have been charged 
or credited on such sales and the entries 
of such transactions are in no way different 
from those made prior to August, 1924. 

Both -before and after that date Har- 
kishenlal seems to have expressly stated 
‘to the: brokers and. other representatives 
of the importing offices that the Karachi 
and the Amritsar firms were owned by 
the same proprietors vide Jairam Ex. 16, 
Doongerao Ex. 17, Hassomal Ex. 37 and 
Kanyalal Ex. 38. This would have been 
hardly. likely if they had not continued as 
partners. 

Dwarkadas admittedly came down 
to Karachi on two occasions when the 
Karachi firm wasin difficulties. He has 
made entries in the firm books and on his 
return he remitted some money to his 
brother both before- and after his second 
visit. He has now attempted to explain 
that his first visit was casual and the 
second at the request of Harkishenlal and 
for the purpose of helping him as a bro- 
ther and notas a partner and has further 
attempted to explain that the moneys sent 
by him after the second visit were not his 
but were sent on behalf of and under the 
authority of another common relation of 
the partners. He sent him about Rs. 6,000 
before the months of Akhar and Assu, vide 
Ex. 53; and sent him further sums after 
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Assu anountiog to Rs. 3,000. There sums 
were not entered in the Karachi books and 
were not accounted for by Harkishenlal to 
the Official Receiver and, therefore, a de- 


. liberate attempt has been made to explain 


these remittances bv forging entries and 
by giving prevaricating replies in explana- 
tion of those entries. Notes of Rs. 1,000 


- were sent by Dwarkadas to the Karachi 


firm by insured post on 12th August 1925. 
To this entry the words “to Santbai’s 
mother” have subsequently been added 
showing that the money belonged to Har- 
kishenlal’s wife and was sent to her and, 
therefore, not accounted for in the Karachi 
books. Two items of Rs, 1,000 each were 
sent by Dwarkadas by post ou 24th Octo- 
ber and 28th October, Exs. 56 and 57, about. 
the time of the present petition which is. 


. dated 28th October and both these remit- 


tances are said to have been made on be-° 
half of Dalsukhrai Badridas the maternal , 
uncle of the brothers. At first when Har- ; 
kishenlal was confronted with the entries : 


-he pleaded ignorance and when further“ 


pressed on the point averred that he had 


-received money from his brother for his 


wife which he gave to her (lines 520—530). A 
few days later he attempted to explain the 
entries by pleading that the mouey belong- 
ed to his wife who had deposited it with 
Dwarkadas co that it may be useful when 
he was in difficulties, (line 1130) and as 
Dwarkadas would not part with the money 
without security, Badridas, the maternal 
uncle, interceded and offered to be respon- 
sible to Dwarkadas in the event of dispute 
and, therefore, the entries Exs. 56 and 57 
were made in the name of the firm of Badri- 
das (liné 1130). The books of Amritsar 
firm show no entry of the alleged deposit 
by Santbai’s mother and no satisfactory ex- 
planation has been attempted by Dwarka- 
das himself to show why he refused to send 
money if it was due, or, asked for security, 
especially so when according to his own 
books he was indebted to Harkishenlal him- 
self. The remittances sent by him are con- 
sistent with his having made them as a 
partner and not as debtor of Santbai’s 
mother. 

A deliberate attempt was made to 
withhold the books from the Court for about 
two months after the presentation of the 
petition for insolvency and this period ar- 
peared to have been availed of in forging 
the entries. On October 2., 1925, the Offi- 
cial Receiver was appointed as interim 


/ 


H 


/ 


_-+—y, issued. 
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. receiver of the property of the debtor and 
was empowered to take possession of their 
books. .At the Karachi shop, he could not 

-fad the ledger, cash books and khatas pucca 
and kacha for Sambats 1978 to 1980, i.e, 

_ 1921 to 1923 nor could he find the kacha or 

„pacca khattas af 1981, 2. e., 1924, or the wasil, 
jama kharach of 1981. The Nazir of the 
Amritsar Court failed to seize any of -the 
books of the Amritsar firm. The explana- 
tion. of Dwarkadas is that his business pre- 

‘mises consisted of a ground floor and a 

. first floor that the Nazir sealed his ground 
floor room which contained nothing -but 

‘a “sles worth a few rupees but failed.to- go 
_ the first floor where :his relations were 

working and where the books were kept. 


i This explanation is hardly believable. 


‘ 


< 


Dwarkadas produced his books in January 
1926 and Harkishenlal successfully evaded 
their production for .a month or two later 
by. pretending illness and-alleging that ‘the 


. -books were at his house at Amritsar, and 
’ ‚produced only some.ofthe books after the 


warrant of attachment was-ordered to be 

During the interval which elapsed the 
brothers have made a deliberate attempt 
to alter the entries. In the affidavit filed. 
by Balkishen the attorney of Dwarkadas 
and Doulatram a person. who was ‘ad- 
mittedly engaged by Dwarkadas to attend 
.to his Court cases at Amritsar, the case 
seb up was, that he had started the 
Amritsar business alone on his own behalf, 
that the two brothers had separated on 
16th August, 1924, evidently meaning that 
they had separated as members of a joint 
.family and thatat the date of the separa- 
tion there was a profit in both the firms 
and both were solvent. At the hearing both 
the brothers have given a go-by to this 
affidavit and .have not only asserted that 
they were partners in the .business but 
have pleaded that in 1924 the Amritsar 
firm had sustained heavy losses. The 
ease finally set up is that the-estimated 
loss on the Amristar. business was Rs, 40,000 
and. that Javermal shortly before his death 
expressed that the Amritsar -business, 
which wasa losing concern, should be given 
to Dwarkadas. absolutely -and -that the 
Karachi firm which was a profitable 
concern should be taken over by Har- 
kishenlal, who should in return pay to 
Dwarkadas, ,not.. only the 5-annas share 
of the profit of Dwarkadas but also the 
A4A-annas share. .of the profit of -Javer- 


‘adjusted by the 
-of about Rs. 93,000 representing .the 9- 


. every year 
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“mal in the Karachi firm. Two months 


later. the profit of the Karachi firm was 
brothers and the sum 


annas share of profitfound due to Dwarka- 
das-and Javermal credited to Dwarkadas, 
This-settlement was said to have ‘been 


_ arrived vat by thé brothers personally. at 
Amritsar and the ettries made by:them in 


their respective books. 7 | 

Harkishenlal .has admitted that :the 
brothers took out “talpatti” or balance-sheet 
(line 425). One -of these 
balance-sheets was found by ‘the. Official 
Receiver in the .box of Harkishenlal vide 
the evidence of Sanwaldas clerk of the 
Official Receiver (Ex, 89) and. the -balance- 
sheet (Hx. 90). It is. for the period between 
17th August, 1924, and: 23rd June, 1925, and 
purports tohave been drawn on Sanwan 


-Vade 15, 1982, i.e., July 20th, 1925, afew days 


after the first visit of Dwarkadas to Karachi, 
and atthe time when the Karachi firm 
was tottering.. This potamel shows on the 
one hand a sum of Rs: :1,74,769-9-6 as the 
assets of the Karachifirm credited to.the old 
vahis at page 18 of the new books and on 
the other hand a sum of Rs. 89,132-15-3 due 
tothe Karachi firm-by the Amritsar firm, 
debited at page 31 of the new books. 1 
should have explained earlier the system 
of the account keeping which.was-adopted 
by the brothers at the time when they 
were admittedly working as partners. In 
the Karachi books there was a separate 
khataiin the name of the Amritsar firm and 
likewise in the books of the Amritsar firm 
there was a separate khata of the Karachi 
firm to serve as a guide as to the liability 
of the firm to the other, There was like- 
wise a khata in the books of both the 
firms in the name of Javherlal-Banvarilal 
which name as I gather from the tarnished 
aceount given by Harkishenlal.at lines 730 
to 740 was used by the two firms evident- 
ly to avoid payment of heavy income tax. 
If. goods were bought at Rs. 5 and sold at 
Rs. 7 it was convenient for the brothers to 
buy them in the-name of.Javhermal-Ban- 
varilal for Rs. 5 and sell to Javharmal- 
Doulatram for Rs. 6-8-0 and thereby reduce 
the profits of Javhermal-Doulatram for the 
purposes of income.tax. These accounts 
have continued in the books in the same 
way after the alleged dissolution. .So far 
as Ex. 90 goes it was a potamel for the 
personal. guidance of the brothers:and the 
name of .Jdavhermal-Banyarilal finds úo 
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‘place - in ‘it: and may ‘for a moment ‘be 
‘neglected. ‘If this potamel is genuine it 
‘shows ‘Gonclusively that in 1925.the Amrit- 
‘sar firm was a debtor to‘the Karachi firm 
tothe extent of Rs.-89,132-15:3. This would 
not be so ifthe alleged 9-annas share af 
profit in the Karachi business had been 
-credited to the Amritsar firm ‘on August 
16; 1924, as-a-result of the dissolution. This 
document isa complete answer to the case 
of the brothers.” No explanation whatso- 
-ever'has been offered by Harkishenlal as 
‘to this potamel finding ‘its way into the 
‘box. Though he knows that it has been 
drawn; for him’and from his books by his 
“‘munim he has prevaricated and has stated 
that he is not able to identify the band- 
‘writing of his munim-who worked with him 
for nearly three years (line‘435), Now the 
debt entry of Rs,.89,132-15-3 finds no place 
at page 31 of the khata vahi (Ex. 41). 
-Both pages 30 and 31 which contain the 


khatas of Javhermal-Doulatram have been. 


substituted by new ‘pages. These two 
pages are in‘the ‘handwriting of Harkishen- 
‘lal, line 940, and ‘in order to avoid any 
‘detection of pages having ‘been ‘substitut- 
‘ed and ‘the book -re-strung ‘pages 21:60 
have’ been numbered twice ‘over and ‘ink 
‘has likewise been thrown'on the edges of 
the:pages where they are ‘strung together. 
Page “30 now commences with a credit 
‘entry of Rs: 97,700 brought forward from 
nakal page 1. Now if the totals of Ex. 41 
are caréfully ‘checked they ‘show that the 
entry of Rs. 97,700'14-3 is the interpolation 
in the substituted account. The credit 
total in Ex. 4 is ‘Rs. 2,08,234-43 and if 
Rs. 93,700-14-3 is deducted the total is 
reduced to -Rs. 1,14,533-6-3 and if this 
sum is deducted from the debit balance of 
Rs. .2,03,666-5-6 it leaves a “balance of 
Rs. -89,132-15-0 and ‘tallies exactly with 
the figure in Ex. 90. The entry ‘of 
Rs. 93;700-14-3 in the nakal vahi is Ex. 78/1 
and thisentry likewise shows the hand of 
a‘forgerer. As this credit'item was to be 
necessarily ‘the first entry in the book and 
it was difficult for Harkishenlal to substi: 
tute the first page of -a book on which 
calculations are written and the suspicious 
mark’of ‘‘ Ganesh ” put and which generally 
contains entries written by servants, 
Harkishenlal has made bold to insert 
. this entry over the salutation written by 
his .mehtas'and has inserted his own salu- 
tation over'his eritry to give’ it the sem: 
blanve’of genuineness and again tò ‘avoid 


‘books below the “ Ganesh” one 
‘handwriting and one in ‘that of his munim 
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detection he has thrown some ink over the 
salutation written by his servants. He has 
attempted-to explain that it was usual with 
him‘to have two salutations noted in his - 
in his 


but the books of 1980 contain only one 


‘salutation. . 


The potamel, Ex. 90, also shows one item 
of Rs. 1,74,769-9-6 credited in the old books 
of the Karachi firm at page 18 which is 
probably a mistake for page 27. Now 
again if page 27 of the khata vahi of 1980, 
Ex. 79,is seen it shows that 4 entries on 
either side have been .made subsequent to 
the drawing up of the potamel excluding 


‘those entries which are in the handwriting 


of Harkishenlal (though he admits only 


‘6 out of the8 entries being his line 960) 


the nét balance ofthat account is again 
‘Rs 1,74,769-9-6 as shown in Ex, 90. 

‘Another valuable book obtained at the 
search is the interest account book Ex. 87. 
Entries of the account of Javhermal-Doulat- 
ram have been written in this book for cal- 
culating interest, It is again acopy to copy 
of Ex. 41 except the two entries of Rs. 1,000 
‘and Rs. 93,714. Now if this book isgenuine 
it again shows that pages 30 and 31 of the 
khatazwhich are Ex. 41 have been substitut- 
ed adding these two new items. This 
again corroborates the case of the petition- 
ing creditors that Ex. 41 and other entries 
relating to the distribution of the profits 
on August 16, 1924, are forgeries. Again 
no satisfactory explanation has been offered 
by Haikishenlalas to the two top entries not 
having been made in the interest book. The 
only explanation offered by him at line 1060 
is that itis not a regular book but a 
rough calculation book containing entries 
copies by a mehta of the firm at one time 
or the other ‘from the khata and thereby 
suggested that through oversight he forgot 
to copy out the most important and the 
biggest item of Rs. 93,700, 

I have so.far referred to the entries in 
the Karachi books of 1981. The books of 
13460 which were produced at a much later 
stage and which were said to have been 
sent by Harkishenlal to his mother to enable 
her to recover the outstanding of the 
Karachi firm at Amritsar (a sample of the 
several false explanations given by Har- 
kishenlal) again show clear signs of similar 
forgeries. ` Exhibit 80 is the account of 
the firm of “Javhermdl-Harkishenlal in 
those bodia, Tt is at’ page 15. Thé first 


~s 
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debit item is Rs. 8,973--9. loss in the busi- 
“ness in Sambat 1979-80. The second débit 
‘item is of Rs. 7,529-10-0 lossin the year 
1980-81. The business was admittedly start- 
ed inthe Sambat 1978 and Harkishenlal 
has been forced to admit that his profit, 
if any, during the first year would not 
‘have been more than afew thousand of 
rupees, (Harkishenlal line 590),and possibly 
‘less than the total amount of loss just 
‘sufficient to cover it.” Under the circum- 
stances, itisabsurd for him or for Dwarka- 
das to contend that there was a profit 
of Rs: 1,66,579-6-0 which was distributed 
in the share of 9-annas and 7-annas. There 
is not an iota of evidence to suggest that 
this balance which was the nominal capital 
of the Karachi firm was contributed by 
his father and the sons in proportion to 
“their alleged shares to allow of the distribu- 
tion of such profits in the manner sugges- 
ted. The two debit items of lossin Ex. 80 
do not include the estimated loss on 
certain immoveable properties purchased in 
1921 for Rs. 39,000 which was not. half of 
its value then it being a matter of common 
knowledge that there was a slump in the 
land market in 1922. This property has 
now been valued at Rs. 15,000 only. These 
items also’do not include the estimated 
loss in piecegoods ordered out and not 
taken delivery of. And if these two items 
are taken into consideration they further 
go to show the alleged absurdity of the 
story of the brothers. Again there is 
intrinsic evidence in the books to prove 
conclusively that the account, Ex. 80, which 
forms the basis of the alleged dissolution 
could not have been prepared till several 
months after 16th August, 1924. The item 
of.Rs. 7,529-10-0 loss is the result of the 
vatakhata or the profitsand the loss. account 
and Ex. 82A which takes into considera- 
tion in the first place theinterest item of 
Rs. 4,707-10-3 from the interest account 
Ex. 83. Now the item of Rs. 4,707-10-3 does 
not only include the interest due to the 
Karachifirm uptol6th August, 1924, but upto 
adate later than 14th March, 1925. vide 
Ex. 83A, dated 14th March, 1925, which is 
‘included in this sum. In the second place 
the vatakhata also takes into account other 
items like Exs. 84,85 and 86 which are all 
items subsequent to 16th August, 1924. 
The last 4 items Ex. 100 1-4 in the vata- 
khata showing the total of Rs. 4,707-10-3 
as interest and Rs. 7,529-10-0 as loss are 
in the handwriting of Dwarkadas himself, 


‘(Harkishenlal line 709). 


He states that he wasin Karachi.and was 
asked to make them (liné 835-310). We 
know that he was in Karachiin..Akhar or 
June or July, 1925 (Dwarkadas line 190) 
about the time Ex. YO was prepared and 
the lossof the Karachi firm ascertained. 
These entries again show conclusively that 
the balance of Rs. 1,66,570-5-6 (i. e., the 
difference between Rs. 1,83,082-83 and 
Rs. 16,503-2-8) in Ex. 81 was not ascertained . 
till June or July, 1925 and could not have 
formed the basis of Rs. 93,700-!4-0 being 
allotted to Dwarkadas on 16th August, 1924, 
The story that the’ alleged adjustment 
of accounts was made at Amritsar on that 
‘date is again proved to be false for the 
following reasons:— - KN 

(a) New books were kept by Harkishen- 
‘lal on 17th August 1924 and he admits that 
he was there on that day (line 540). The 
latest train which could have brought him 
to Karachi on that day must have left 
Amritsar at about 6 a. m. on the 16th August 
There is no al- 
legation, much less proof, that the brother 
sat over night and settled these accounts 
early in the morning at 5a./M. to enable 
him to leave Amritsar by the morning train. 

(b) Entries appear in the Karachi books 
of expenses incurred by Harkishenlal on his 
travel to Amritsar. There are no entries 
showing that he spent money in August 
1924 for going to Amritsar (Harkishenlal 
lines 840— 870). 

(c) Exhibit 70 is an entry in the sati vahi 
in the handwriting of .Harkishenlal dated 
Badrava 2nd, 1981 2. e., 16th August 1924 
and signed by the brothers and proves that 
he was here on that day. 

(d) Exhibit 60 is debit entry on money 
paid to Harkishenlal, and expenses incurred 
by him at Karachi and inter alia includes 
items of Rs. 5and Rs. 30-8-0 cash paid to 
him on that day. 

The account books of Amritsar firm 
show similar signs of forgery. They were 
commenced in 1979 and have continued 
upto date and the only way, therefore, open 
to Dwarkadas was to substitute pages in 
the khata vahi and to show entries in the 
nakal or day book at such suitable places 
where he could find room. He has admitted 
that he has from time to time added pages 
in his books and each timè he has so done, 
the books have been re-strung (line 312). 
He was forced to make this admission as © 
entry of Rs. 93,714-0-0 in Ex, 97 was written 
in such a place that a partofit was below 


` 


4 


[100 I. O. 1927] Im the matter of Petition by MESSRS. DAVID SASSOON Å 00., LTD. 


the string and could not possibly have 
been written when the. book wasin its pre- 
sent state. Exhibit 97 is the personal khata 
of Amritsar firm in the Amritsar khata vahi. 
It is at pages 234, 267 and 369. It contains 
entries transferred from the nakal or the 
day book. Page 234 contains entries from 
pages 91 to 96 of the nakal book, page 267 
entries from page 102 to 117 and page 
359 entries from pages 118 to 120. The last 
entry on page 369 is the one in dispute 
and is transferred not from page 120 but 
from page 100. - It appears that the entry 
has been shown in at page 100 of the 
nakal but as it could not be transferred at 
page 234 of the khatta where it should ordi- 
narily have been done it has been transferred 
at page 369. Again if the settlement was 
made as alleged proper entries should have 
been made on that day in the account of the 
Karachi firm in the Amritsar book which 
appears at page 267 and yet we find that 
interest has been calculated in that account 
not upto 16th August, 1924 but upto 17th 
November, 1924 vide Exs.95/] and 95/2 and 
upto that date the Karachi firm is shown as 
creditors to the extent of Rs. 49,927-8-6 
(Dwarkadas line 300 and Ex. y6). 

The reason assigned for the alleged 
settlement is that there was a huge profit 
in the Karachi business and a huge loss 
in the Amritsar business. I have shown in 
para. 19 above that there was noprofit in the 
Karachi business. As a matter of fact the 
credit item of Rs. 1,66,579-5-6 in Ex. 81 was 
chiefly invested in and advanced to the 
Amritsar firm, Rs. 49,927-8 6 being due in 
the account of Javhermal-Doulatram and 
Rs. 76,:02-4-0 due in the pesudo name of 
Banvarilal-Doulatram. So faras this 2nd 
item is concerned it was a clear profit to the 
Amritsar firm for which Dwarkadas had 
on the contrary to account to Harkishenlal. 
16 is admitted by him that the watta khatta 
(profit and loss account) of the business 
done in the name of Javhermal-Doulatram 


shows a loss of only Rs. 12,000 (line 250). 


His explanation is that the real lossin the 
business was Rs. 40,000 as there were certain 
irrecoverable outstandings but these have 
not been written off upto now. There is no 
explanation why this has not’ been done, 
and no statement has been filed as to what 
the irrecoverable outstandings are. Even if 
there was a loss of Rs. 40,000 in the account 
of Javhermal-Doulatram there was a profit 
of Rs. 76,000 in the account of Banvarilal- 
Doultram and so on the whole there was a 


‘of the profits of Rs, 
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profit and the whole substratum "of the 
story fails. 

Entries have been put in from the 
Amritsar books showing the distribution 
76,000 odd, Ex. 
64 is the entry. The distribution pur- 
ports to have been made in Kartak Vadi 
15th, 1981 7. e. three months later than the 
alleged settlement and a sum of 
Rs. 33,513-7-9 credited to the account of 
the Karachi firm (Ex. 60/1). It is not 
necessary for me now to consider if these 
entries are genuine. Their object appears 
to be to prove that Javhermal and hia 
son were separate and to justify the alleged 
gift of the family house and other im- 
moveable properties to his widow and to 
Dwarkadas and thereby to save them from 
the hands of the Official Receiver. Their 
genuineness will, therefore, be considered 
at the proper time. Assuming them to 
be genuine they disprove that there was 
a settlement as between the brothers as 
alleged. As no reason whatsoever has 
been assigned why at such settlement, 
he was not given credit for his 7-annas 
share which was over Rs. 33,000 and why 


. it was not deducted from Rs. 93,000 


and odd credited to Dwarkadas, tbe 


‘whole sum of Rs. 76,000 stands to the 


debit of SBanvarilal-Doulatram in the 
Karachi books upto to-day. 

There has again been a deliberate 
attempt not only to transfer large sum 
of money to the Amritsar firm as com- 
pensation for the loss but all the immove- 
able property of the family is said to 
have been disposed of by the old father 
in favour of either his wife or of Dwarka- 
das and the nett result of these manipu- 
lations is that there is not a penny left 
for distribution among the Karachi credi- 
tors whose claims are said to be about 
two lacs of rupees. The family house at 
Amritsar which is worth over Rs. 18,000 
is said to have been gifted by Javher- 
mal to his wife and two other properties 
at Guniana and Govindgar have likewise 
been gifted to Dwarkadas or to Dwarka- 
das and his mother. Now it is in evidence 
that the family house was mortgaged 
with one Tarachand for Rs. 18,000 to 
secure the payment of certain losses and 
the mortgage was discharged from the 
funds of the Amritsar firm in which Har- 
kishenlal was a partner. Why and how 
Harkishenlal should have been deprived 
ef the share in the house when it was 
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Yëdeerhed from his ówn money and why 
likewise Guniana and Govindgar proper- 
ties Were. likewise given to Dwarkadas 
have not been explained. So far as the 
provision of Javhermal’s wife (who is 
said to be the step-mother of Dwarkadas 
and *Harkishenlal) is concerned, it .is again 
admitted by the sons that there was an- 
other property belonging to Javhermal 
which had-been gifted by him by a regular 
deed or gift in her favour though that 
déed had not been produced. : 
-Ihave déferred passing orders on 
thé application for a commission ‘to ex- 
amine witnesses filed by Dwarkadas to 
prove the alleged oral testamentary direc- 
tions of Javhermal. In view of the dis- 
closure made'in the examination of ‘the 
two brothers I have no doubt that the 
application was made to cause unnecessary 
delay in the passing of the adjudication 
order and is one which should not be 
allowed. In the first place, the witnesses 
who were said to have been present ‘are 
interested in Dwarkadas avoiding his 
liability as a partner and their evidence 
taken on commission is not likely to affect 
my decision in view of the facts that the 
books: show no loss'to the Amritsar firm 
and no profit to the Karachi firm and 
the whole story is highly improbable. 
In the second place, even if the deceased 
expressed a pious wish that the brothers 
should dissolve their partnership it does 
not prove that they carried out this wish. 
Lastly, I am of opinion that even if it be 
held proved as a fact that the brothers 
dissolved their partnership as alleged 
Dwarkadas is precluded from pleading it. 
‘The learned Counsel for Dwarkadas 
has raised certain interesting points as 
to the effect of s. 264, Indian Contract Act. 
He has contende2 that this section has 
no application whatsoever to creditors 


‘who dealt with the firm for the first time’ 


after its dissolution and that in any case 
it has no application to a dormant part- 
ner who has dissolved partnership but 
has failed to give the required notice. 
There has beena slight divergence of 
judicial opinion as to the effect of this sec- 
tion. Itis not necessary for me to enter upon 
an elaborate discussion on this point or to 
give any definite finding as to its effect, 
as whatever view may be adopted, it ap- 
pears to me that Dwarkadas cannot avoid 
his liability as an -ostensible partner. of 


tke Karachi firm. As at present advised I, 
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am inclined to the view that this section 
in no way deviates from the.English rule 
of estoppel applicable to such cases. The 
expression “persons dealing with a firm” 


_ equally applies to old and tò. new customers 


of the firm but only to such of them as 
have dealt with the firm on thé assumption 
that the person whom they wish to hold 
liable was a partner in that firm. 

The English rule has been lucidly stated 
in the following passagé in Lindley on 
Partnership Book II, Chap. 2, 8. 3, page 291, 
yth edition:-— Sg 

“It has been already seen that when a 
dormant partner retires, he need give no 
notice of his retirement in order to free 
himself from liability in respect of acts 
done after his retirement. The reason is 
that, as he was never known to be a partner, 
no one can have relied on his connection 
with the firm, or, truly allege that when 
dealing with the firm, he continued to rely 
on the fact that the dormant partner was 
still connected therewith.” 

“But when an apparent partner retires, 
or when a partnership between several 
known partners is dissolved, the case is 
very different; for them those who dealt 
with the firm before a change took place 
are entitled to assume that no change has 
occurred until they have notice to the con- 
trary. And even those who never had deal- 
ings with the firm, and who only knew of 
its existence by repute, are entitled to 
assume that it still exists until something 
is done to notify publicly that it exists no 
longer. Anold customer, however, is en- 
titled toa more specific notice than a person 
who never dealt with the firm at all.” 

The principle on which this rule is 
based is that of the estoppel ofa person 
who has accredited another as his known 
agent from denying that agency, ata sub- 
sequent time, as against the persons to 
whom he has accredited him, by reason of 
ay secret provocation [Scarf v. Jardine 
1)]. 
| I can see no reason why s. 264, Indian 
Contract Act, which is based on the same 
principle shoul! ot be so interpreted as 
to lay down thesame rule as in England. 


Before the applicability of s. 264 is 
attracted in any particular? case the onus 
is on ‘the claimant to prove that a 
person whom he wishes to hold liable -as 


1) (1882) 51 L. J: Q. B; 612 at p..615; 7 A. C. 350; 
47 L, T, 258; 30 W., R., 893, 


ido, 0, 1987] 
a partner. was ostensibly-a partner in the 
defendant firm atthe date of the cause ‘of 
action, when such .person ‘was only a dor- 
mant partner in the defendant firm or in 
other words was not’ known to the public to 
have been a partner- therein before his 
retirement, it is difficult to see how the 
claimant can lead: evidence to prove that 
such a person-was ostensibly a partner of 
the defendant's firm at the date of the cause 
of action. ; 

With all respect Tam, tLerefore, unable 
to accept the view- of Beaman, J., in.Giovant 
Gòrio v. Vallabhdas Kalianji (2) that s. 246 
applies equally to. dormant partners and 
agree with the. contrary view taken in 
Ramasami'v. Kadar Bibi (3) and iù Greaves 
v. Purshotam (4). 4 

It is again clear to me that s; 264 applies 
in favour of both old and new customers 
of a defendant firm provided, of course, that 
in-the case of new customers, such customers 
knew: of the existence of the firm by repute 
and acted on such repute. : 
` 'The-expression “persons déaling with the 
firm” equally applies to persons dealing 
with it for the firat time after its dissolu- 

‘tion.. As-pointed out by ‘Sanderson, O. J, 
in Jagat Chandra Bhattacharyya v. Gunny 
Hajee Ahmed’ (5) there is no reason why 


the words “beforè - its dissolution” should be 


interpolated in the section. 

‘So far:then as- new customers, who rely 
meérely-on the evidence of repute, are con- 
cerned, the requirements of the section 
would besufficiently complied with if the 
ostensible. or the. retiring : partner, as the 
case may be, gives public notice of the revo- 
cation of his authority to be represented ‘by 
the other members of the firm. tay 

It is-notpossible to expect him to dé 
more than to-give such public’ notice of 


revocation of his -authority -to persons who 


are not customers -of-the firm but who 
become-customers-for the first time after 
revocation. i Pa 
- The case of old customers is, however, 
different. 
partner to ascertain their names and to 
inform them that he had ceased to be a 
parther as pointed. out in Chundee Churn 
Dutt v. Eduljee Cowasjee Bijnee (6), a- more 
“(2) 30 Ind. Oas. 864; 17 Bom. L. R. 762. 

(3) 9M. 492; 3 Ind. Dec. (N. s.) 738. 

(4) 5 Bom. L. R. 366, 

(5) 91 Ind. Cas, 824; A. I. R. 1926 Cal. 271 at p. 
273;.30 ©. W. N., 11; 53 O. 214. 
(6) 8.0, 478; 11 GC. L. R. 225; 4 Ind, Dec, (N. 5) 


a 
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specific notice is necessary in their. case 
and’ that so far as they are concerned 
s. 2641s not intended to be an exhaustive 
exposition on the question of notice. 

My attention has been- drawn to the 
differing judgment of Kincaid, J. C., im 
the case of Ghanshamdas Parmanand v. 
E. D. Sassoon & Co. (7). But that judg- 
ment does not, in my opinion, touch the 
pointsat issue. in that case the learned 
Judicial - Commissioner refused to go 
into the question whether the retiring 
partner wag adormant partner or not; as 
that point had not been. raised at the pro- 
The only material point which 
had been appealed against.was whether the 
application for the issue of commission to 
examine certain witnesses had been rightly 
refused by the lower Courts. This evidence 
was not intended to prove that the retiring 
partner had given notice to the petitioning 
creditors of hisretirement from the busi- 
ness but that he had given information 
of his retirement to third persons who 
haddealings with his firm 3C0. miles away 
from Karachi. This evidence was only 
corroborative proof of the fact of his having 
retired from the firm and as such irre- 
levant. It was rightly excluded from con- 
sideration in the same way as the evidence 
ofthe partners themselves that they had 
dissolved partnership, : 

‘In the present case, however, it is 
abundantly clear that Dwarkadas was not 
a dormant partner inthe firmand that it 
was generally known: in the Bazar and: to 
the importing offices that both of them were 
proprietors of the two firms at Amritsar 
and at Karachi. Harkishenlal signed for 
the. Amritsar firm as its proprietor both 
before’ and after the alleged dissolution 
to the admitted knowledge and with the 
consent of Dwarkadas and continued to do 
so up to the date of the insolvency, 

| It has.been proved beyond doubt that 
both the petitioning. creditors and Messrs. 
Shaw Wallace & Co., who have appeared 
in support of it had dealings with the 
brothers before the alleged dissolution, 
Bhanji Ex. 18 and Kanyalal Ex. 39. 
The claim of these two firms exceeds 
Rs. . 60,000. There is no allegation much 
less proof, that any specific notice was. 
given to them. I hold, therefore, that both 
these forms are not affected’by the alleged 
dissolution of ‘the firm." 


(7) 93 Ind. Oas, 448; A. I. R. 1926%Sind 90, 


| 388. 


- It isnot disputed that Dwarkadas is not 
ina position to discharge their claims in 
full and as he is indubitably liable for their 
claims he is an insolvent. It is, therefore, 
not necessary for me to consider the fur- 
ther question if some of the other credi- 
tora of the Karachi firm were old or new 
customers and if the latter whether they 
relied on the information given to them 
that Dwarkadas was a partner though it 
may fairly be assumed that it will not be 
difficult for them to assert without any fear 
of contradictions that they had so acted 
and that Dwarkadas was liable for their 
claims. f < 

« The learned Counsel has urged that the 
mere fact that Dwarkadas is an insolvent 
is. not sufficient and that there should be 
proof ofan act of insolvency committed by 
him and not by his brother. Now it is, no 
- doubt, true that in order to sustain a joint 
adjudication against two or more persons 
it is necessary that some act of insolvency 
shall have been committed by each of them, 
Mills y. Bennett (8), Allen v. Hartley (9), 
Dutton v. Morrison’ (10) and Hagg v. 
Bridges (11). But the act of insolvency. 
may be a. joint act committed by one 
partner on behalf of himself.and as agent 
< of others or as a matter. of fact it may he 
. committed by a person whois not a partner 
but a mere agent (Explanation. to s. 6 of 
the Provincial Insolvency Act) and his 
authority need not be special or explicit;. 
Kastur Chand Rat v. Dhanpat Singh (12). 
Whether the ‘act: of such an agent is one 
which binds others is necessarily a ques- 
tion of fact to be decided on the facts of 
each particular : case. In re Mahomed: 
Hasham and Co. (13) and Gopal Naidu v. 
Mohanlal Kanyalal (14). ; 


: Whatever may be said of the effect of 
one partner absenting himself from the 
place of business as against other partners 
who have either never lived in that place 
ór who for other valid reasons have tem- 


" (8). (1814) 2 M. & S. 556; 105 E. R. 488; 15 R. R. 
$ : f . 


9) (1784) 4 Doug; 20; 99 E. R.7468. . ` 
: ale) 17 Ves. Jur. 193; 34 E. R. 75; 1 Rose’ 


; 11 R. R. 56. . : P : 
-(11) (1818) 8 Taunt 200; 2 Moore 122; 129 E. R.. 


Day 28 0. 26; 22 I. A. 162; 6 Sar. P. O. J. 617; 5 
M L J. 269; 12 Ind. Dec. (N. 8.) 18 (P. C). : 
"(13) 75 Ind. Cas, 203; 24 Bom. L, R. 861 at p. 868; 
A.I. R. 1923 Bom. 107. : 

(14) 91 Ind. Cas, 874; 49 M. 189; 49 M. L. J. 709; 


A. I. R, 1926 Mad, 206. 
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porarily withdrawn from there, as in the 
case of ill-health the act as in the present 
case of a partner who gives notice that his 
firm has suspended or is about to suspend 
business stands on 4 different footing. It 
is prima facie a joint act on behalf of all 
persons who are liable as partners in that 
firm unless they can show that they were 
solvent and able to pay the debts of the 
firm and for which they were liable. I see 
no reason why the petitioning creditors. 
should in that case be required to prove 
express authority of a partner on behalf of 
others to give notice of suspension. When; 


. a managing partner knows that he and his 


partners are not in a position to pay the 
debts of their firm as they become due or 
in full, it is, in my opinion, his duty to 
suspend the business and to give notice 
thereof. If he fails to give such notice or 
makes payment in full to some of his 
creditors after full knowledge of the state 
of the affairs of his firm, he runs a serious 
risk of being charged with having given 
undue preference to them. His authority 
to give notice of such suspension on behalf 
of others may fairly be implied, unless it is 
rebutted by evidence thatthe other part-:. 
ners or any of them‘were not insolvente.. | 
"I also see no reason why. the same rule. 
should not apply to the case of actual and 
ostensible partners alike. 

- I have.held that Dwarkadas has failed 
to prove the alleged dissolution of partner- 
ship. There is also evidence to .show that 
the acts done by Harkishenlal in inducing 
his creditors to accept 3-annas in the. rupee 
were: présumably done with the consent 
and knowledge of Dwarkadas. He had not. 
only visited Karachi twice when the firm 
was in a ‘tottering condition but had sent 
remittances to enable Harkishenlal to settle. 
I hold, therefore, that the acts of Harkishen- 
lalin inducing creditors of the Karachi 
firm to settle were. done on behalf of Dwarka- 
das as well and were binding on him, 
whether-he be held to: be an actual or an 
ostensible partner. I, therefore, adjudicate 
Dwarkadas as a partner. . 

The case of Doulatram is simple. Though 
an attempt has been made to prove that he 
was a paid servant of his father by pro- 
duction of certain entries which are said 
to be forged, it has been proved that he was 
a minor when the business wasbeing carried 
on and: that he is now about 18 or 19 
years ofage. He isnot, therefore, . liable 
as & partner of the firm and not liable. 
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to be adjudicated: as an insolvent. I dis- 
miss this application as against him. 

In theend I must express my: thanks to 
the learned Pleader for the petitioning 
creditors who has taken great pains in the 
conduct of this application and has helped 
the Court in detecting the forgeries com- 
mitted by the two brothers. : 

Z. K , Order accordingly. 


MADRAS HIGH COURT. 
Appgat Suit No. 431 oF 1922, 
March 5, 1925. 
Present:—Justice Sir Charles Gorden | 
Spencer, Kr.’ and Mr. Justice Ramesam. 
| CHINNA MUNUSWAMI NAYUDU— 
= . PLAINTIFF—APPELLANT 

. versus a 
BAGALAGUNA NAYUDU AND ANOTHER— 
7 DEFENDANTS— RESPONDENTS. 
` Specific Relief Act (I of 1877), ss. 21, 28 (b)— 
Specific performance—Agreement by vendee to recon- 
vey on fixed date—Vendor’s option to repurchase, 
assignability of—Right of aption, whether mere stand- 
ing ajfer or completed contract—Suit for specific per- 
formance by assignee from vendor's legal representa- 
tive—Provision as to option, validity of—Rule as to 
perpetuities, i. S 
`. A purchaser executéd, on the date of sale, a counter- 
part by which he agreed to reconvey the properties 
sold on receipt of the same price. thirty years from 
the date of the sale. After the death of the vendor, 
his son assigned his interest under this agreement. 

“In a suit by the assignee for specific performance of 
the agreement to reconvey: : 

Held,.(1)- that what was assigned to the plaintiff 
was the right under an executory contract to exer- 
cise an option at a certain future date to ‘obtain a 
conveyance of immoveable property ata certain price, 
and not merely the benefit of a standing offer which 
had not ripened intoa completed agreement; [p. 399, 
éol. 2; p. 400, col. 2.] A 
' -(2) that the right«was capable of being assigned; 
[p. 401, col. 2.] os 

_Nochet Kizhakke Madathil Venkateswara Aiyar 
v. Kalloor Illath Raman Nambudri (3), Rajah Baha- 
dur Narasingerji Gyanagerji. v.. Raja Panuganti 
Parthasaradhit Rayanim Garu (4), Buckland v. 
Papillon :(6), Manchester Brewery Co. v. Coombs (7) 
and County Hotel & Wine Co. v. London & North 
Western Ry., (8), relied on. 

(3) that there was no personal element in the 
transaction which would make the contract incapable 
of being specifically enforced under s. 21(6) of the 
Specific Relief Act. [p. 400, col. 1.] 

Per Ramesam, J—The term of 30 years made it 
clear that the option to repurchase given to the 
vendor was not intended to be personal. [p. 403, 
col. 

` Where a-right can be transmitted by a man to his 
heirs, it is equally: assignable, and an option 
to re-purchase can be assigned even before it matures 


” 


OHINNA MUNUSWami NAYUDU v. SAGALAGUNA NAYUDD, 


599. 
into an agreement to sell and purchase. [p. 404, 
col. 1.) 


An interest under a contract for re-purchase of land 
is assignable asa right ex contractu. if not asa right 


“in rem. [ibid.] 


Such aright intended to be exercised ata stated” 
time by the optionees or their representatives and 
assigns does not tie up the land and cannot, there- 
fore, offend the rule against perpetuities. [p. 404, 
col. 2.] ‘ 

_ Appeal from a decree of the Subordi- 
nate Judge, Chingleput, in O. S. No. 46 of 
1920." 

Mr. C. V. Anantakrishna Iyer, for the 
Appellant. : 

Mr. S. Varadachariar, for the Respond- 
ents. i 


JUDGMENT. 

Spencer, J.—On 28th January, 1891, 
Venkatasubramania Iyer, on behalf of him- 
self and his minor son Krishnaswami 
Ayyar, sold the village of Siyatti to Ven- 
katapathi Nayudu for a consideration of 
Rs. 10,000. On the same: day the parties 
executed what is termed a counter-part docu- 
ment, by which the purchaser Venkata- 
pathi “Nayudu agreed to Treconyey the 
-village for the same consideration of 
Rs. 10,000 if the vendor made an applica- 
tion for that purpose in the month of Ani 
30 years later. Venkatasubramania Iyer 
died in 1899, leaving Krishnaswami Iyer 
his only son, surviving him. Krishna- 
swami Iyer assigned his interest under 
the counter-part agreement, Ex. B(1), to the 
plaintiff in this suit for a consideration 
of Rs. 19,200 out of which Rs. 10,000 were 
to be paid to get a reconveyance according 
to the term of that document. 

The plaintiff's suit was dismissed in the 
Court of the Subordinate Judge of Chingle- 
put on the ground that there was no 
completed agreement, but oh a standing 
offer, the benefit of which couid not be 
assigned to a.stranger. I am unable to 
agree with the learned Subordinate Judge 
upon this point. In my view Ex. B (1) 
was a contract containing an undertaking 
on.the part of the purchaser to accept 
an offer of re-purchase if made by the ven- 
dor for a certain amount at a certain future 
time. “In other words what Krishnaswami 
Iyer assigned to the plaintiff was the right 
under an executory contract to exercise an 
option: at a certain future date to obtain 
a conveyance of immoveable property at 
a certain price. “An offer or proposal can- 
not, of course, be enforced till it is ascept. 
ed; but here the parties had gone beyond 
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the stage of. proposal and had entered 
into a contract which was supported by 
consideration, as was found in the trial 
Court. 
observed:— 

“Siyatti village wassold by Venkatasub- 
ramanya Ayyar for Rs. 10,000 plus the bene- 
fit of getting back the village under the 
conditions mentioned in Ex. B (1).” 

The fact that Venkatasubramanya Iyer 
had sold the village to Venkatapathi 
Nayidu was the consideration for execut- 
ing this agreement for a reconveyance. The 
terms of the agreement between the parties 
were as follows:— ‘ 

“As I have this day purchased absolute- 
ly for Rs. 10,000 the entire village of 
Siyatti which belongs to you in the Con- 
jeevaram Taluk, Chingleput District, and 
in which you hold ekaboga mirasi right 
and the right to cultivate, I shall again 
convey to you the said village after a 
period of 30 years from this date,7. e., in 
the Ani cultivation season of the 30th 
year in’ case you wish to have the village 
again and on your paying the said sum of 
Rs. 10,000 to me.” | 

The translation -does not exactly fepro- 
duce the tamil. There is an emphasis on 
the word “you” where it occurs after the 
words: “I. shall-convey to,’ but there is no 
condition to the. effect that the purchaser 
would reconvey the village only to the 
vendor and no, proviso that both of them 
should be alive on the date fixed for tender- 
ing Rs. 10,000 and writing a deed. of recon- 
veyance. In the normal expectation of human 
life in this Presidency it-was improbable 
that both. seller and- purchaser should be 
alive 30 years after the date of contract- 
ing. The Subordinate Judge, who knows 
tamil, was of-opinion that the word (thanga- 
luke) should not, in the contest: where 
it occurs, be interpreted. to mean that 
Venkatapathi Nayudu undertook to reconvey 
the property to, Venkatasubramanya Ayyar 
personally and not:to his heirs or assigns. 

I agree with him. I think that there 
wags.no- personal element in this transaction 
which would make the contract incapable 
of being specifically enforced under's. 21 (b) 
of the.Specific Relief Act. 

In this Court the main contest has raged 
over the. question whether the Ex. B (1) 
was assignable before the sum of Rs. 10,000 
was tendered. - Under s. 28.. (b) of the 
Specific Relief Act, the representative-in- 
interest. of a party to a contract may 
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As the learned Subordinate Judge - ‘gredient. 
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ordinarily obtain specific performance of 
it, provided that no personal quality of any 
party to the contract is a material in- 
The Subordinate Judge has 
been led into some confusion of thought 
by a consideration of the case of Helby v. 
Matthews (1). He has also allowed himself 
tobeled into a discussion of “option con- 
tracts’, whatever they may be, and- his 
judgment is vitiated by a reference to 
American authorities,a practice which has 
been condemned by. the Privy Council. 
The case of Helby v. Matthews (1) was 
peculiar in that it dealt with what is known 
as a hire-purchase contract. . Brewster 
obtained on“ hire a piano, and; after pay- 
ing a certain number of monthly instal- 
ments, he pawned the piano with the -re- 
spondents who refused to giyeit up to the 
owners (the plaintifis).. It. was held by 
thé House of Lords that there was no 
agreement between Brewster and the 
appellants that .he. should buy the piano.. 
Before he paid the 36th and last instal-. 
ment, there should be no right by purchase 
in the. hirer and he was not bound to keep 
the piano till he had paid every one of 
the 36 monthly instalments; and as the 
owners couldnot compel him to buy, it 
was.neither a purchase nor an agreement _ 
to buy within the words of s. 9. of the 

Factor’s Actof 1889 until the hirer com- 
pleted the conditions necessary for a sale 
by making the last payment and exercising 
his-option to purchase the piano. There is 
no complete analogy between that caseand ` 
the present one. E 
. The case of Egala Nagappa Naidu v, 
Muniswamy Ayer (2), to the decision of 
which my learned brother was a party, 
has been cited before us, as it was hełd 
that. what was agreed upon in. that case 
constituted not a complete.agreement but 
a mere standing offer. The purchaser. of 
certain lands agreed to execute a reconvey- 
ance.on payment of Rs, 800 within the 
30th day of Vikasi in any year whatsoever. 
It appears to me that that agreement was 
not enforceable, for the simple reason that 
there was no mutuality.and no time fixed 
for performance. Apparently, the promisor 
in that case agreed to'sell upon demand 
before a certain date in any year, but as 


(1) (1895) A. 0. 471; 64 L. Je Q. B. 465; 11 R. 23% 
721. T. 841; 43 W. R. 561; 60 J. P. 20. 

(2) 65 Ind. Cas. 720; 46 M. 30; 30M. L. T. 175; 18 
L. W. 409; (1922) M.W., N, 201; A. IR. 1922 Mad, 
16; 42 M, L, J. 432, : 
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there was no time limit and no considera- 
tion for keeping the offer open: for an 
indefinite time, the promisor was entitled 
to withdraw at any time before the pro- 
misee applied for performance, 

‘At the end of para. 14 of his judg- 
ment the Subordinate Judge has -con- 
founded thetender, which was to be made 
in future, with the proposal or offer which 
must form the basis of every completed 
agreement. The real offer.and acceptance 
were made on the same date as the sale. 
The date upon which the purchaser agreed 
to accepta tender of Rs. 10,000 for the 
purpose of reconveying the village of 
Siyatti to the seller is quite certain, namely, 
the month of Ani in the 30th year after 
‘1891, and there is no vagueness upon the 
point of time for performance. Itis as if 
Venkatapathi had said to Venkatasub- 
ramanya. Iyer: a 

“In consideratation of your having sold 
me the village of Siyatti this day for 
Rs. 8,000, I undertake if you come to me 
in the month of June, 30 years hence and 
tender me a similar amount of Rs. 8,000 I 
will accept it and will execute to you a re- 
conveyance of that property”, 


Upon Subramanya Iyer's acceptance. of: 


this offer the contract was put in writing 
and the contract was then registered. 
Whether the suit document and the sale- 
deed executed on the same day should 
be ‘treated as a mortgage by conditional 
sale or a sale with a simultaneous but 
independent agreement for reconveyance is 
not-of material consequence, except upon 
the point of assignability. The plaintiff 
says he tendered ‘Rs. 10,000 on 19th June 
1920 and upon the defendant hiding him- 
' self, he gave him a registered notice of 
his willingness to pay the amount, to which 


the defendant replied refusing to receive © 


it, ‘The Subordinate Judge has found that 
there was a valid tender as alleged in the 
plaint, and there is no question of limita-. 
tion,.as sometimes arises when itis doubt- 
ful whether a particular transaction is a 
mortgage or.an independent agreement for 
reconveyance. 

‘The decisions in Nochet Kizhakke Mada- 
thil Venkateswara Aiyar v. Kalloor Tllath 
Raman Nambudri (3) and Rajah Bahadur 
Narasingerji Gyanagerji v. Raja Panuganti 
Parthasaraddi Rayanim Garu (4) support 


(3) 33 'Ind. -Cas. 696; 3 L, W.435; 19M. L. T. 329, 
pos. EN M. W, N. 519; reversed in 82 Ind, Cas. 
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‘the appellant's contention that contracts of 


this nature are capable of assignment, The 
last named decision has recently been 
reversed by the Privy Council, Vide, Nara- 
singerji- Jyanagerji v, Panuganti Partht- 
stradhi Rayanam Garu (5), but not on the 
question of the contract being assignable, 
as their Lordships found the transaction 
concerned to beofthe nature of a mort- 
gage rather than a-sale, and there is no 
difficulty in treating a mortgage interest ag 
being assignable. | 

The English cases of Buckland v. Papillon 
(6), Manchester Brewery Co. v. Coombs (7), 
which were quoted as good law by McCardie, 
J., in County Hotel & Wine Co. v. Lon- 
don & North Western Ry. (8), are authorities 
for the proposition that in England options 
to purchase as well as contracts to sell are 
capable of assignment. 

If the suit contract was a mortgage, the 
mortgagor's interest was unquestionably 
transferable. ; 


We have, therefore, allowed the question’ 
to be argued whether Ex. B-1 constituted 
a mortgage by conditional sale or an exe- 
cutory contract. A Bench ‘of this Court 
has already expressed its opinion that this 
was a sale rather than a mortgage [see the 
judgment in S. A. No, 2180 of 1915 exhibit- 
ed as Ex. 1 (6)] but this opinion was given 
prior to the Privy Council decision in 
Narasingerji Jyanagerji v. Panuganti Par- 
thasaradhi Rayanam Garu (b), which revers- 
ed the judgment of Wallis, ©. J. and Old- 
field, J., in Rajah Bahadur Narasingerji 
Gyanagerji v. Raja Panuganti Parthasa- 
radhi Rayanim Garu (4), upon which the 
Subordinate Judge relied for excluding the 
evidence of surrounding circumstances and 
deciding that Ex. B-l was not a mortgage. 
There is much to be said in favour of either 
view, but it is unnecessary to pronounce 
in favour of the view that we have here a 
transaction in the form of a mortgage by 
conditional sale. 

Again, the insolvency of Venkatasubra- 


NA 


(5) 82 Ind. Cas, 993; 47 M. 729: A.I R. 1994 P 


O. 226; 20 L. W. 701; 10 O.& A. L. R. 1172; 47 
M. L.-J. 809; (1924) M. W.N. 915; 40 © L.J. 481; 
27 Bom. L. R. 4;29 6. W. N. 246; 26 P. L. R. 18; 
23 A. L. J. 161; L. R.6A.(P.G.) 41; LO. W, N, 684; 
51 I. A. 305 (P. ©). : 

(6) (1866) 1 Eq., 477; 12 Jur. (x. s.) 155. 

(T) (1901) 2 Ch. 608; 82 L. T. 347; 16T. L. R. 299; 
70 L. J. Ch. 814. 

(8) (1918 K. B. 251; 87 L. J. K, B. 849; 119 L,T, 
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plaintiff, seeing that the Official Assignee 
under an indenture of 22nd February, 1916, 
Ex. BB, conveyed the father’s interest to 
Kyishnaswmi, the inso]vent’s son, and that 
Krishnaswami’s widow under Ex. BB re- 
leased her right on 1tth February, 1921, in 
favour of the plaintiff after both the father's 


‘interest and the son’s interest had become. 


combined in the son. 

The appeal must, for the above reasons, 
be allowed with costs throughout and the 
suit must be remanded. A preliminary 
decree will be passed directing the defend- 
ants to execute a conveyance in proper form 
on stamp paper and to register the same 
within one week from the re-opening of the 
lower Court after the summer vacation and 
providing that on their failure to do so 
the Court will execute a conveyance of the 
suit properties to the plaintiff on their 
behalf, AN 

The lower Court will take evidence as to 
the claim for mesne profits due from date 
of plaint and will pass a final decree after 


-ascertaining what is due to plaintiff on that 


account. The plaintiff gives up his claim 
for damages for cutting of trees and depre- 
ciation of buildings etc., covered by the 
seventh issue. The defendant will be at 
liberty to draw out the purchase amount 
deposited in Court. 

Ramesam, J.—This appeal arises out 
of a suit to compel the defendants to exe- 
cute a conveyance to the plaintiff. The 
Subordinate Judge dismissed the suit and 
the plaintiff appeals. 

One Venkatasubramanya Iyer and ‘his son 
Krishnaswami Iyer sold the suit village to 
Venkatapathi Naiduthe father of the de- 
fendants, by Ex. B (dated 27th January. 
1891) for Rs. 10,000. On thé same day 
Venkatapathi executed the counter-part, 
Ex. B-1, to his vendors agreeing to recon- 
vey the village for the same amount in the 
Ani month of the 30th year from the 
date of the agreement, if they wish to have 
it. The month of Ani in the 30th year 
corresponds to 14th June to 14th July 1920, 
Venkatasubramanya Iyer became insol- 
vent in 1897, and died in 1899. His pro- 
perties vested in the Official Assignee of 
Madras. In 1910 his son Krishnaswami 
Iyer executed Ex. E to the plaintiff convey- 
ing his rights in the suit village. Krishna- 
swami Iyer also obtained a deed from the 
Official Assignee (Ex. BB-1) dated 22nd 
February, 1916, by which the latter conveyed, 
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menya Iyer did not affect the right of the. 
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all rights to the suit village vested inhim by 
reason of the insolvency of Venkatasubra- 
manya Iyer. Krishnaswami Iyer died in 
1919. His widow executed Ex. BB-1 (dated 
J6th February, 1921), releasing her rights 
in favour of the plaintiff. The Subordi- 
nate. Judge has found (and the finding 
has not been questioned before us) that 
the plaintiff tendered the amount of 
Rs, 10,000 inthe month of June, 1920. 
The present suit was filed on 12th July, 
1920. The Subordinate Judge found on 
issue 2 (b) that the effect of Ex. B-l ‘was 
that there was a standing offer to Venkata- 
subramanya Iyer which ceased to have 
operation after his death and dismissed 
the suit. 

The plaintiff appeals. 

The main points argued at great length 
before us relate to the effect of Ex. B-l. 
Exhibits B and B-1 formed part of a single 
transaction and Ex. B-1 is certainly'sup- 
ported by consideration, The respondent 
contended that the right created under it 
in favour of Venkatasubramanya Iyer 
and Krishnaswami Iyer was purely per- 
sonal and could not be assigned (issue 
2b). He also contended that it. was an 
option to accept or refuse in June, 1920, 
and could be assigned only after the 
offer was accepted by the tender of the 
amount and thus ripened into a contract 
to sell and buy. He argues that before 14th 
June, 1920, there was no agreement for 
sale and purchase and, therefore, there 
was nothing to assign; neither Subra- 
manya Iyer nor Krishnaswami Iyer lived 
up to that date, and no one else can ac- 
cept an offer made to them. In other 
words, the option which an offeree has to 
refuse or accept an offer made to him, 
even if it can be called a right, is not 
such a right as can be assigned, so as 
to enable the assignee to accept the offer. 
The two aspects of the questions are to a 
certain extent connected. 

. It is true that, in cases of sale and an 
agreement to re-sell and other similar 
cases such as alease with covenant for 
sale or a hire with an agreement for 
purchase, the second part ofthe transac- 
tion, where the vendee has an option, does 
not amount to an agreement for sale. and 
purchase [vide, Lord Ranelagh v. Melton 
(9) which was a case of lease with an 

(9) (1864) 2 Dr. & Sm. 278; 5 N. R.101;34 L. J. . 
Ch. 237; 10 dur. (x. s.) 1141; 11 I'T. 409; 13 W, R, 
150; 62 E, R. 627; 143 R. R. 115, i 
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option to purchase ; Helby v. Matthews (1) 
which was followed and applied by Ayling, 
J., and myself in Egala ‘Nagappa Naidu 
Muniswami Iyer (2) where there was no 
time fixed for the exercise of the option]. 
In all these cases, such a pre-contract 
[see per Lord Watson in Helby v. Matthews 
‘(1)] is, if not supported by consideration, a 
nudum pactum, but if it is supported by 
consideration (as in this case) it amounts 
to an undertaking on the part of the 


` -offerer not to withdraw the offer, i. e, it is 


a contract, not a contract for sale and pur- 
chase, but one not to withdraw an offer, 
It is a contract precedent to the agreement 
for sale and purchase. If the time fixed 
for the exercise of the option is any time 
within a certain date, the option may be 
exercised at any time within that date 
and will mature into a contract to buy 
and sell. But ifthe option is to ba exer- 
cised at a certain stated time, i. e., after 
the expiration of a certain period {as in 
Lord Ranelagh v. Melton (9)] or between 
certain points of time as in this case, it 
would seem that the option cannot -be 
irrevocably exercised earlier than the 
stated time. This seems to be the opinion 
of Kindersley, V. ©., in Lord Ranelagh v, 
Melton (9). But the question of assign- 
ability of the right of the optionee did not 
. arise in any of these caseg,- They do not 
throw any light on that -question. 

_ Prima facie, the rightsof the parties to 
a contract are assignable; Tolhurst v. 
Associated Portland Cement Manufacturers 
(10), Tolhurst v. Associated Portland Cement 
Manufacturers (11), The same principle 
is embodied in s. 23 (b) of the Specific 
Relief Act unless “ the -personal. quality 
of such a party is a material ingredient 
in the contract’. These words of the 
Indian Act seem to me exactly the same 
as the words used by Fry, L. J., in. his 
Specific Performance, s. 225. See also 
Tolhurst v. Associated Portland Cement 
Manufacturers (12) where Lord Macnagh- 
fen uses the words “ personal elements”. 
But he proceeds to state in s. 229: 

“ Where though the relation established 
by the contract may have in it nothing 
personal, some previous personal relation 
of favour or otherwise, between the con- 


(10) (1901) 2 K. B. 811. | 

11) (1902) 2 K. B. 660; 71 L. J. K. B. 919; 51 W. 
R. 81; 87 L. T. 465; 18 ML. R. $27. 

(12) (1908) A. O. 414 at p. 417; 72 L. J. K. B, 634; 
$9 L, 1,196; 19T. g. R677; 52 W, R. 143, 
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tracting parties, has been a material 
motive to the contract, it can be enforced 
by that person only.” 

Mr. Varadachari relies on this tatement 
of Fry, L. J., and on the previous relation 
between the parties to attract its applica- 
tion. But I do not find anything in s. 23 
(b) of the Specific Relief Act (which cor- 
responds to s. 225 of Fry, L. J., only) justify- 
ing an extension of it, 80 as to cover a 
case to which s. 229 of Fry, L. J., could 
apply. The learned Vakil referred to 
Vithoba Madhav v. Madhav Damodar (13), 
Mohendra Nath Mookerjee v. Kali Proshad 
15), 
as examples of the application of ah 
principle. There is no resemblance be- 
tween this case and the caseg Toomey v. 
Rama Sahi (15) and Mohendra Nath Mooker- 
jee v. Kali Proshad Johuri (14). Even 
the case Vithoba Madhav v. Madhav Damo- 
dar (13) is distinguishable. The term of 
30 years, in my Opinion, makes it clear 
that the option was not intended to be 
personal, The parties could not have been 
so certain of the life of Subramania Iyer 
and Krishnaswami Iyer upto the end of 
this time and could only have meant that 
the option might be exercised by them or 
their heirs, I may observe that the transla- 


. tion of Ex, B at page 15 is not quite correct, 


The vernacular word “Thangalukkat” is 
a merely emphatic form of Saying “you” 
and though if it occurs by itself, it may 
be translated as “you only”; in this case 
it represents the vernacular idiom, the 
emphatic form being sometimes used when 
the word is repeated in the same sentence, 
There is no word for “only”. Mr. Varada- 
chari also contended that even if there is 
nothing personal in the contract still the 
offeree only can accept an offer, Thig pro- 
position is true of mere offers, But, in this 
case, we have an offer which is irreyoc- 
able under a contract and only the offeree 
has an option to accept or refuse, 
This does not stand iu the same footing 
as a bare offer. To say that the rights 
of an offeree in a case of this kind do 
not descend to his heirs seems to me a 
repetition of the argument about personal 
element in another guise andthe term of 
30 years seems to afford an answer to thia 
argument as well. Mr. Varadachari has 


(13) 46 Ind. Cas. 734 42 B. 3i4; 20 Bom, L. R. 
654 
14) 30 C. 265; TO, W, N. 229, 

ti5) 17 OQ, 115; 6 Ind, Dec, (s,s, 614, 
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Iyer was the object of Venkatapathi 
Nayudu’s bounty and the option may be 
exercised by the heirs, but argued that 
it is not assignable. But this seems to be 
‘a distinction without . any principle to 
support it. Ifaright can be transmitted 
to heirs, itis equally assignable. I, there- 
fore, think that the option can be assign- 
ed even before it matures into an agree- 
ment to sell and purchase. In England 
it was ko held in Buckland v. Papillon 
(6). Romilly, M. R., held that it was an 
interest under an agreement and vested in 
‘the'assigns in bankruptcy (at page 483*). On 
‘appeal Lord Chemsford, L. C., in. Buckland 
y. Papillon (16), said at page 717:—‘I see 
no reason why ‘an option to take a lease 
should ‘not be an interest in land” and 
Tower down “it cannot be contended suc- 


. cessfully that a person who may call for 


a lease at his own will and pleasure may 
not be looked upon as entitled to an agree- 
ment for.a lease”. 

Under s. 54 of the Transfer of Property 
Act an agreement to sell, by itself, cannot 


. create an interest in land much less can an 


option even ifit is made irrevocable by 
reason of acontract. But I donot see why 
the interest under the contract is not as- 
signable as aright ex contractu if not asa 


rightin rem. The case in Buckland v. ` 


Papillon (6), was referred to with approval 
by Lord Lindley in Tolhurst v. Associated 
Portland Cement Manufacturers (12) and in 
County Hotel & Wine Co. v. London & 
North-Western Ry. (8), by McCardie, J., (see 
also Fry on Specific Performance, 8. 1105, 
and Redman’s Landlord ‘and Tenant, page 
28, and Leake on Contracts, page 419), Man- 
chester Brewery Co. v. Coombs (7). In this 
Court the assignability of an option was 
recognized in Nochet Kizhakke Mudathil 
Venkateswara Aiyar v. Kalloor Illath 
Raman Nambudri (3) and Rajah Bahadur 
Narasingerjt Gyanagerji v. Raja 'Panuganti 
Parthasaradhi Rayanim Garu (4), modified 
by the Privy Council on another ground in 
Narasingerjt Gayanagerji v. Panuganti 


Parthasaradhi Rayanam Garu (5). 


The leared Vakil for the respondent 
also: contended that the option is void 
as offending the rule against perpetuities. 
Jf it created an interest in land, this con- 


(16) 1867) 2 Ch. A. 67: 36 L. 1 Ch. 81; 12 Jur. 
x. s.) 992; 15 L. T, 378; 15 W. R. 9 

“Page of (1867) 1 Eq. [Ed] 
_{Page of (1807, L Ch, A.—[Ed.] 
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tention is correct. But, in India, it can- 
not create an interest in land, whatever 
the rule in England may be. As a right 
ex contractu intended to be exercised at a 
stated time (ranging within one month) 
by the optionees or their representative 
and assigns, it does not tie up the land 
and cannot offend the rule against per- 
petuities [see vula Charamudt. v. Mar- 
riboyina Raghavalu (17), followed in Raja 
of Karvetnagar'v. Velayuda Reddi (18).] 


The assignment to the plaintiff is, there- . ` 


fore, valid. The further question argued 
by the appellant's Vakil that Exs. .B and ` 
B-l, on their true construction, amount to 
a mortgage does not arise. The fact of 
a long term isin favour of the appellant. 
ay Swaminatha Hiyar v. Appasami Aiyar ` 
19), Madhab Charan Das v. Rajani Mohon 
Das (20) and Modhu Sudan Das v. Rhidoy 
Moni Baistabi (21).] The oral evidence as 
to the produce of the lands also seems to 
be.in his favour, but there is no evidence - 
as tothe ‘prices of grains in 1890. On the 
other hand Exs. II, IH, II (a) and IV sug- 
gest that the lands are of poor quality and, 
on‘a former occasian, this High Court 
held that the documents do not amount to 
a mortgage Ex.1(b). This judgment does 
not constitute res judicata. It is not ne- 
ceseary to pursue this point further. 

In the result, I agree with my learned 
brother that the appeal should be allowed 
and with the order proposed by him. 

V. N. V. Appeal allowed. 

(17) 28 Ind. Cas. 871; 39 M. 462; 28 M. L.J. 471; 
18 M. L. T. 76; (1915) M W.N. 506. 


(18) 29 Ind. Cas. 435; 18M. L. T. 8 
st 27 Ind: Cas. 305; 27 M. L. J. 666; (1914) M. W. 


X90) KA Ind. Cas. 583, 
(21) 6 © W.N. 192. 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL DzORER No. 6 
oF 1926. 

December 1, 1926. 
Present:—Sir George Claus Rankin, 
Kr., Chief Justice, and Justice Sir Charu 
Chunder Ghose, Kr. 

OHUNI LAL DUTT AND OTHERS— 
DEFENDANTS-~~APPELLANTS 
VETSUS 
GOPIRAM BHOTICA—Puarintirr— 
RESPONDENT. . 
Registration Act (XVI of 1908), s. 1A E 
to lease—MMemorandum containing proposed terms-— 
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Registration—Verbal lease, validity of—-Transfer of 
Property Act (IV of 1882), ss. 105, 107. 

The terms ofan agreement relating toa lease having 
been settled by the parties they repaired to an assist- 
ant of the plaintiff's Solicitor who drew -up a letter 
addressed to the plaintiff's Solicitor containing the 
terms agreed upon by the, parties. The letter was 


taken by the parties to the plaintiff's Solicitor who, ' 


after explaining it to them added a few more clauses 
and took the defendant's signature to the same: 

Held, that the letter was not an embodiment of 
an agreement between the parties but only a letter of 
instruction written by the defendant to the plaintiff's 
Solicitor as to the terms on which a formal lease was 
to be executed, and was not, therefore, compulsorily 
registrable. [p. 406,.col. 1.] 

A verbal agreement of lease notwithstanding the 
fact that the parties were intending to execute a 
formal lease-deed does not* contravene the provisions 
of ss. 105 and 107 of the Transfer of Property Act and 
is not, therefore, a nullity. [ibid.] 

Appeal against the decision of Mr. Justice 
Pearson, in Original Civil Suit No. 742 
of 1925, dated the 18th November, 1925, 
reported as 93 Ind. Cas. 81. 

Messrs: N. N. Sircar and R, N. Sircar, for 
the Appellants. 


Sir B. C. Mitter and Mr. A. K. Roy, for: 


the Respondent. 


JUDGMENT. 

Rankin, Ç. J-—In this case two ques- 
tions have been argued on behalf of the 
appellant. It appears that the plaintiff and 
the defendant-appellant were in treaty for 
‘letting out to the defendant certain pre- 
mises 176, Harrison Road, belonging to the 
plaintiff. The first document with which 
we have to deal is a document which 
came into existence on the 22nd of March, 
1922, and it is contended by the appellant 
that the learned Judge should have exclud- 
ed that document from evidence altogether. 
It is also contended by the appellant that 
the.agreement founded on by the plaintiff 
is not proved and that the parties have not 
shown to have been ad idem as to the 
. question whether or not anything in the 
way of carrying on business was to be 
allowed to the defendant on these premises. 

The question arose by. reason of the fact 
that although according to the plaintiff the 
. defendant was in possession having taken 
these premises for three years he suddenly 
vacated them altogether and refused any 
further to carry out thecovenants. Accord- 
ingly the learned Judge has at the instance 
of the plaintiff awarded certain damages 
against him. , 


We are not concerned in this appeal save’ 


with the two points to which I have already 
referred, 
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It was contended by Mr. Sircar on behalf 
of the appellant that the letter of the 22nd 
of March although only signed by the de- 
fendant’s son and although addressed to 
Mr. N. C. Bose—a Solicitor—was really a 
document which was an agreement for 9 
lease operating to transfer a present inter- 
est in the premises and that consequently 
it was hit by s. 49 of the Registration Act. 

Upon the evidence the learned Judge has 
not taken that view. The learned Judge 
has dealt with the letter on this basis that 
the plaintiff and the defendant's son on 
behalf of his father made a verbal agree- 
ment with regard to the terms upon which 
a formal iease should be given to the 
defendant by the plaintiff. Having come 
to this verbal agreement and concluded it 
to that extent they then went together to the 
plaintiff's Solicitor to see that necessary 
instructions were given him for the drawing 
up of a lease. 

It appears when one looks to the plead- 
ings that the defendant was making all 


- sorts of defences which have now been 


held to be unfounded, but he said that he 
was a monthly tenant of these premises. 


Leaving the pleadings aside, however, 
we come to the correspondence and it is 
clear that the moment he was challenged 
the plaintiff made the case that the agree- 
ment upon which he was relying wasa 
verbal agreement and he took a view of this 
letter according to which, no doubt, it was 
very valuable evidence of what the agree- 
ment between the parties had been but 
according to which it was not the inten- 
tion of the parties by this letter to effect 
or embody an agreement between them- 
selves. i 

When one, comes to the evidence one 
finds that the parties first of all went to 
Chandi Babu an Assistant in the plaintiff's 
Solicitor’s office and himself an Attorney, 
and according to his evidence it certainly 
looks asif the parties had completely effect- 
ed an agreement between themselves and 
accordingly came to him to give instructions 
to draw up a lease. 


It appears, however, that there was one 
complication. Having written out a letter 
stating in the form of instruction to Mr. 
N. ©. Bose what sort of a lease the parties 
wanted him to draw up, Chandi Babu 
sent the parties to Mr. A. C. Bose. Mr. A.- 
C. Bose seems to have asked something 
about the rights of the defendant to sub-let, 
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Whether the two new clauses that were 
then put in were really new terms or not 
does not seem to me to matter because the 
question must turn upon whether this letter 
‘was intended by the parties to be the 
embodiment or repository of an agreement 
between themselves or whether it was 
drafted on the basis that the parties had 
themselves concluded an agreement but 
that as it was an agreement for execution 
ofa lease they ‘desired to give instructions 
about a lease to the Solicitor in a way that 
would prevent disputes or troubie and 
enable the transaction to go on. 

Iam not of opinion upon the evidence 
that this Court should interfere with the 
findings of the learned Judge to the effect 
that the letter was intended asa letter of 
instruction ‘to the Solicitor and was not 
intended as an agreement between the 
parties. That disposes of the first question. 

On the question whether the parties were 
ad idem or not I see nothing whatever 
to quarrel with inthe view taken by the 
learned Judge. But it is contended by Mr. 
Sircar that if this letter of the 22nd -of 
March is regarded as a mere letter of in- 
struction to the Solicitor any verbal agree- 
ment to the same effect as this letter would 
be a verbal agreement intending to operate 
as passing apresent interest in the land for 
three years. . Accordingly, he says that 
being so, even a verbal arrangement would 
be nugatory in spite of the fact that it pro- 
vided for the arrangement being sub- 
sequently embodied in the terms of a 
formal lease. It is said that such an oral 
arrangement would be intended to pass an 
immediate interest in the property and is 
by itself a lease within a meaning of the 
Transfer of Property Act, and although 
‘naturally an oral agreement cannot be hit 
by the Registration Act it would be entirely 
void because it would attempt to operate 
as such within the meaning of ss. 105 and 
107 of the Transfer of Property Act. In my 
judgment, that is an argument wich is not 
to be accepted at all and there are a great 
many cases in which oral agreements and 
terms such as these for leases have been 
specifically enforced in this Court, and I 
am not prepared to say that an oral agree- 
ment to the-effect in the present case would 
bea mere nullity notwithstanding the fact 
thatthe parties were intending a lease to 
. be exeeuted. In point of fact, it appears 
that the defendant, some little time after, 
paid a deposit and was allowed into posses- 
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sion on the strergth of ‘this verbal agree 
ment. 

In my judgment, the contentions that 
have been so ably urged on behalf of the 
defendant in this case come to nothing and 


_the appeal must be dismissed with costs. 


C. C. Ghose, J.—I agree. 
A. N. A. Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. i 
Civit Revision No. 88-B or 1926. 
November 30, 1926. 
Present:—Mr. Kinkhede, A. J. C. 
HARAKCHAND BHATEY—PLAINTIFF 
— APPLICANT i 


. versus 
G.I. P. RAILWAY Company—Drrenpant— 
NON- APPLICANT. : 

Railways Act-(IX of 1890), ss. 54, 55, ?77—Under. 
charge or overcharge of freight—Re-weighing, right to 
— Refusal to re-weigh, effect of—Loss, liability for— 
Provincial Small Cause Courts Act (IX of 1887), s. 25 
—Duty of Small Cause Court—Revision. 

A Railway Company is entitled to re-weigh a 
consignment carried by it and collect excess charges 
for excess weight at the destination and sell the 
goods if the excess charge is not paid and credit the 
sale-proceeds thereof towards the excess charge and 
demuriage, if any, due from the defaulter. As a 
necessary counter-part of such right ofthe Company 
is the right of the consignor or consignee of the goods 
to claim a refund of any over-charge recovered from 
him by the Company, and as in the case of deter- 
mining and collecting an under-charge, so in the 
case of refunding an over-charge, aright to re-measure, 
re-weighment or re-calculation must necessarily be 
implied. [p. 409, col. 2; p. 410, col. 1.] 

Where a consignee has prima facie good reasons 
to think that an incorrect weight has been entered 
in the Railway receipt and he demands, before taking 
delivery of the goods, that the goods should be re- 
weighed, the failure of the Railway Oompany to 
comply with such demand amounts to misconduct 
and if as the result of such failure delivery is delayed 
and loss is caused to the consignee, the Railway 
Company is liable for such loss. [p. 410, cols. 1 & 2.] 

A Judge of a Small Cause Court fills a very im- 
portant position of responsibility and owes a duty to 
the litigant world to dispose of cases in a proper and 
judicial manner disclosing a proper appreciation of 
the evidence, much of which is heard rather than 
recorded by him. It ison this account that a Court 
of Revision is reluctant to interfere with his findings 
unless they are based ona misinterpretation of evi- 
dence. Where, however, he fails to properly appreciate 
the evidence and to give sufficient attention to matters 
apparent upon the record the High Court has no 
alternative in revision but to ignore his findings and 
to decide the case for itself on the material on record, 
[p. 412, col. 2.] 
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Revision against the decision of ths 
Small Cause Court Judge, Akola, dated the 
-Ist April, 1926, in Civil Suit No, 1217 of 
1925. 

Mr, G. G. Hatwalne, for the Applicant. 

Mr. K. K. Gande, for the Non-Applicant. 

ORDER.—tThe firm of Velsi Karsonji 
of Bombay consigned to the plaintiff's 
firm known as Harakchand Hemchand of 
Akola 12 bags of wet betel-nuts known as 
Calcutta supari from Wadi Bunder on 
24th February, 1925, under a to pay con- 
signment note (Ex. D-1) accompanied by 
a Risk Note in Form A. Exhibit D-1 shows 
the weight as 23 maunds and Rs. 28-6 as 
the amount of freight.» It reached Akola 
on 2nd March, 1925. The consignee receiv- 
ed a bijak (Ex. P-13) from the Bombay 
firm which showed the weight of the twelve 
packages to be less than 23 maunds. 
Plaintiff's son Mohanlal (P. W. No. 1) went 
to the Akola Railway Station to take de- 
livery on the 2nd March, 1925; in view of 
the discrepancy he naturally requested the 
Goods Clerk to re-weigh the goods before 
effecting delivery, but the latter declined 
_ to comply with the request, The consignee 
refused to surrender the Railway receipt 
and take delivery. The question, there- 
fore, is whether the Railway Company’s 
servants were under any legal liability to 
re-weigh the consignment and to allow 
or make any note .in the Railway Book 
about the same. Hach party blames the 
other as being in the wrong. The goods 
thus remained in the custody of the Rail- 
way Company from 2nd March, 1925, until 
3rd April, 1925, when the delivery was 
given as per Ex. P-9, whereon P. W.No. 1 
made the following endorsement:— 

“Baga received intact re-weighed maunds 
15 seers 10 only against Invoice 23 maunds 
on rd April, 1925. 

Mohanlal 


for Harakchand Hemchand.” 
During this interval the goods deteriorat- 
‘ed. Plaintiff, therefore, sues the Company 
for Rs, 403 on account of damages. 

During the interval between 2nd March, 
1925, and 3rd April, 1925, a lot of correspond- 
ence passed between the parties. Suffice 
it to say at this stage that until the Station 

-Master, Akola, was ordered by the Divi- 
sional Traffic Manager, Nagpur, “to effect 
delivery of thé bags by allowing re-weigh~ 
ment” as stated in his letter dated the 
27th March, 1925, (Ex. P-6) the Company 
was not willing to re-weigh the goods. 
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Accordingly after some more correspond- 
ence (xs. D-6, P-8 and P-7) the Station 
Master gave delivery after re-weighment as 
we find from Ex. P-9 above referred to. 

The main question for trial was whe- 
ther the plaintiff or the defendant was in 
the right. The Judge of the Small Cause 
Court, Akola, thinking the plaintiff to be 
in the wrong in refusing to take delivery 
on 2nd March, 1925, and that Risk Note A 
exonerated the Company from liability, 
dismissed the suit. He, however, found that 
some damage was suffered and the goods 
had deteriorated; but held that plaintiff's 
refusal was wrongful and as there was no 
sufficient evidence to base any estimate of 
the damage he left it unestimated. In 
depriving the Company of its costs he, 
however, observed that the Company had 
invited this suit by non-compliance with 
the plaintiff's simple request for re-weigh- 
ment and taking a note of the result in 
a delivery book or elsewhere which “could 
and should have been done without any 
trouble to the defendant's servants at 
Akola.” The defendant is apparently satis- 
fied with this order as to costs; but the 
plaintiff who is aggrieved by the decision 
has applied in revision against it. 

I think the decision of the Small Cause 
Court Judge cannot be accepted as being 
in accordance withlaw. The Judge does 
not appear to have duly considered the 
several letters which passed between the 
parties in connection with the question at 
issue. A perusal thereof discloses that 
the plaintiff at once addressed a letter 
dated the 2nd March, 1925, (Ex. D-7-P-1) to 


the Station Master, Akola, asking him to 


give a quick delivery on weighing the 
goods as he thought that there was some 
mistake in mentioning the weight of R/R 
in the consignment and giving him strictly 
to understand that he will hold him res- 
ponsible for delaying the delivery. The 
Station Master ordered the Goods Clerk to 
‘do the needful’ as one can see from the 
endorsement in green ink under that date 
on that Exhibit, but he did not care to see 
that his order was actually carried out. 
Plaintiff's next step was that on 5th March, 
1925, he addressed (Fx. D-2) to the Agent, 
G. I. P. Railway, Bombay, informing him 
that the forwarding station (Wadi Bunder) 


‘entered wrong weight in the Railway re- 
‘ceipt in excess of that in the bijak and re- 


quested for necessary instructions being 
issued to the Station Master, Akola, to 


`^ typed reply 
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deliver the consignment on actual re-weigh~ 
ment within 48 hours of the receipt of the 
notice. He complained that the Station 
Master, Akola, took no action on his re- 
peated demands to give delivery of goods 
on actual re-weighment and pointed out 
that they were deteriorating and the market 
had gone down and intimated that he will 
hold the Company responsible for further 
damages, deterioration and fall of market 
and loss of interest, etc.,in case the said 
consignment was not delivered to him on 
actual re-weighment within the time specifi- 
ed. This notice reached the Bombay Office 
’ on 6th March, 1925, and time limit expired 
on -the 8th March, 1925. The usual stero- 
was given that a further 
reply will be sent in due course as per Ex. 
D-5-P-2, dated Bombay the 10th March, 
1925, but apparently not issued till 16th. 
The Divisional Traffic Manager, Nagpur, 
by his letter dated the 18th March, 1925, 
(Ex. P-3) informed plaintiff that the goods 
were lying on the Railway premises at 
his risk incurring wharfage thereon every 
day, and that the Railway would not be 
liable for any delay in delivery and con- 
sequent loss, damage or deterioration of 
goods, He called upon plaintiff to surrender 
the Railway receipt and take delivery pay- 
ing all the charges due within a fortnight 
from the receipt of the letter failing which 
he threatened to dispose of the bags under 
‘gs. 55 and 56 of the Indian Railways Act 
IK of 1890. Plaintiff got this letter on 
24th March, 1925. He naturally placed the 
matter in the hands of a.Pleader who ad- 
dressed a letter dated the 25th March, 1925, 


(Ex. P-4-D-3) to the Agent, G. I. P. Rail- 


way Company, Bombay, setting forth pre- 
_vious correspondence and the circum- 
stances under which therequest forre-weigh- 
ment was made to the Company but re- 
fused, and asserting that the Company will 
be held liable in damages, and if neces- 
sary, will be sued for the same. The 
plaintiff had given two days’ time for a 
reply to this notice which reached Bom- 
bay Office on 28th March, 1925, (Ex, P-5). In 
the meantime the Station Master, Akola, 
sent the letter dated 27th March, 1925, (Ex. 
P-6) above referred to asking plaintiff to 
take delivery as per orders of the Divi- 
sional Traffic Manager, Nagpur, after re- 
weighment and the delivery was given on 
3rd April, 1925. f 
On re-weighment made on'3rd April, 1925, 
jt was found that the actual weight was 
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15 maunds 10 seers and not 23 maunds as 
the consignment receipt (Ex. D-1) wrongly 
showed. Thus there wes an overcharge ` 
for 7 maunds and 30 seers. The plaintiff 
had, however, to pay the full freight en- 
tered in the consignment (Ex. D-1), viz., 
Rs. 28-6 before be could get delivery on 
3rd April, 1925. Plaintiff immediately sold 
the goods for Rs. 65-7-3 at the Railway 
Station itself which clearly shows that the 
goods had suffered immensely in quality 
and consequently could not fetch proper 
value. Plaintiff attributes this loss to the 
delay caused by the Company's refusal 
to re-weigh. After serving notices of suit. 
dated the 4th April, 1925, (Ex. D-4-P-10) 
on the Agent of the Company who got 
if on 6th April, 1925 (Ex. P-11) but gave 
no reply to it, the present suit was in- 
stituted on 6th May, 1925, for the recovery 
of Re. 403-14-9. During the pendency of 
the suit the Company sent a memo, (Ex. 
P-12), dated Sth June, 1925, to - plaintiff 
offering to refund the over-charge of 
Rs. 9-9, but plaintiff could not accept it 
at that date in view of the suit. 

The above correspondence clearly 
shows that while plaintiff was anxious 
to expedite the delivery of the goods to 
him on re-weighment, the Company and 
its servants were taking matters very 
coolly and gave no prompt attention to 
his repeated demands. J cannot help re- 
marking that what the Station Master did 
on 3rd April, 1925, viz., re-weigh the goods 
in pursuance of the Divisional Traffic 
Manager's aforesaid order could and should 
have been done or caused to be done by 
him with a little exercise of prudence on 
2nd March, 1925, and had he cared to ‘see 
that his orderto “do the needful” endors- 
ed on Ex. D-7 was carried out, he would 
have saved the-parties from all the bother 
of this litigation, Even if the Station 
Master had taken care to do this ‘without 
prejudice’ as item No. 9 on Ex. P-7, dated 
the lst April, 1925, shows it would have ' 
served the plaintiff's purpose and also 
safeguarded the Company’s interest and 
he would have been in a position to detect 
and report to the Goods Superintendent 
that there was an over-charge in respect of 
the consignment, : 

Had the Judge the patience to read 
through the correspondence,*he would not 
have failed to notice a very important dis- 
closure relevant to the case,made by the 
marginal note on Ex. D-4 which would 
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have convinced him that the liability of 
the Company to re-weigh the goods was 
all the greater in this than in other cases. 
To refuse to re-weigh goods and to ask 
the consignee to take delivery without 
re-weighing or verifying the weight was, 
under the above circumstances, nothing 
short of a demand by the Railway Com- 
pany for an excess freight or a charge of 


more than what was permitted by law and - 


for a complete and unconditional discharge 
from plaintiff in respect of booked weight 
while actually delivering short 
‘As the actual re-weighment made on 3rd 
‘April, 1925, has clearly proved that the 
goods only weighed 15 maunds and 10 
seers, there was clearly an over-charge for 
7 maunds and 30 seers and in spite of it 
the Company actually realised Rs. 28-6 
charged at Wadi Bunder for the goods 
booked. The marginal endorsement dated 
the llth April, 1925, on Ex. D-4 showed 
that this was one of the several ‘cases. of 
incorrect weight from Wadi Bunder.’ The 


defendant Company ought to realise and. 


take early steps if they have not yet taken 
them to see that in keeping a defective 
weighing machine which when anything is 
weighed by it showed the weight more 
than what it really weighed renders it 
liable to conviction for possessing a weigh- 
ing machine which on examination is 
found to be incorrect. or otherwise unjust. 
It may, if it likes, charge for the use of 
weighing machines but can have no justi- 
fication to refuse re-weighing goods if as 
the result of possessing defective weighing 
machines it realises excess freights not per- 
mitted by law. 

In the matter of the administration of 
the law relating to Railways, the law vests 
any amount of discretion in the Railway 
Administration and its staff. One cannot 
expéct every contingency to be exhaus- 
tively provided for in a Legislative en- 
actment and there is always scope for 
the exercise of discretion on the part of 
the officers whose duty it is to carry out the 


provisions of law. In short, prudence and’ 


discretion play a very important partin the 
administration of justice, and much more 
go. in the several Departments of the Rail- 
way Administration which has: often to 
deal with the commercial world, or if I 
may say sọ, isa necessary concomitant 
of commercial activities. But for the 
facilities to the constituents and in par- 
ticular to the merchants asa class, which 
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the Railway Administration shows, trade 
would have been at its lowest ebb. It 
may sometimes happen that what is not 
strictly one’s legal obligations may be the 
dictates of expediency which plays a very 
important part in the administration of 
the affairs of a Railway Company which 
owes so much to the commercial world. 
If the underlying principle of the several 
provisions of the Railways Actis careful- 

ly examined, it will be seen that it is to ` 
afford every facility to trade and inter- 
communication between several parts of 
the world rather than hamper it. A pro- 
vision fora refund/of over-charge enacted 
in s. 77 of the Indian Railways Actisan 
instance in kind. It, np doubt, lays down 
certain limitations subject to which the 
liability of Railway (Company to refund 
over-charge to the person entitled to claim 
it is enforceable; those provisions must be 
regarded not by way of negation of a con- 
stituent’s right to a refund of an over- 
charge but as a positive recognition of 
that right in cases where the conditions 
are fulfilled. An over-charge as we all 
know is a charge of more than is permit- 
ted by law. As such it is not confined to 
an over-charge recovered before the delivery 
of the goods to the consignee at destina- 
tion, but must necessarily cover a case of 
an over-charge which might be discovered 
on re-weighment, or in other words which 
the Company is not permitted by law to 
keep to itself in good conscience whenever 
recovered. 

Section 54 of the Indian Railways Act 
gives the Railway Administration a power 
to impose conditions not inconsistent with 
the Act or with any general rules there- 
under with respect to the receiving, for- 
warding or delivering of any animals or 
goods. Section 55 thereof gives it a lien 


.on the goods for any rate, terminal or 


other charge due to itso as to entitle it 
to detain the whole or any of the goods 
for enforcing such payments and even to 
sell the same for their recovery. This 
obligation or liability to refund an over- 
charge, and power to levy under-charge, 
by necessary implication involves the 
necessary liability or right to re-weigh the 
goods for-the due enforcement of the 
principal obligation or right as between 
the parties to any contract of consign- 
ment., In short the Railway Company is 
entitled to re-weigh the consignment and 
collect the excess charge for the excess 
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weight at the destination and to detain 
and sell thé: goods, ifthe under-charge is 
not paid and credit the sale-proceeds to- 
wards the under-charge and demurrage 
if then due by the defaulter. As a neces- 
‘sary counter-part of such right of the 
Oompany isthe right of the consignor or 
consignee to claim a refund of any over- 
charge recovered from him, as expressly 
provided for in s. 77 of the Act. As in the 
“case of determining and collecting an 
under-charge, so, in the case of refunding 
an over-charge, a right to re-measurement, 
, re-weighment and re-calculation must ne- 
cessarily be implied. Ifa right to re-weigh 
goods is as I hold an accessory to the 
substantive right of the Company to cal- 
‘culate an under-charge, same is the case 
with the right of a party entitled to a 
refund of an over-charge. It necessarily 
follows that if a consignee has prima facie 
good reasons to think, before he is actually 
“called upon to surrender his Railway 
receipt and to pay the over-charge, that 
an incorrect weight has been ‘entered in 
the consignment and that he must have it 
ascertained to the knowledge of the Com- 
pany, I do not see any justification on the 
part of the Company or its servants to 
shut its eyes to the actual facts and to 
say that itis being subjected to the per- 
` formance ofan obligation outside the scope 
of his contract with it or the provisions of 
the ‘Indian Railways Act to be called upon 
to re-weigh the goods before delivery. 

The Railway Company has in itscustody 
the Railway receipt surrendered by plaint- 
iff but the same has not been produced as 
an exhibit in the case. In all probability 
it has printed on its back several condi- 
tions subject to which the consignment 
was accepted, and I think it will not be too 
much to presume that there is a condition 
which reserves the Railway Company’s 
right of re-measurement, re-weighment and 
re-calculation of the goods and charge rate, 
terminal or other charge due to it at the 
place of the destination as contemplated 
by ss. 54 and 55 of the Act. This reserva- 
tion necessarily involved a reciprocal reser- 
vation in favour of the consignor and con- 
signee ofthe latter’s right of similar re- 
measuremeut, re-weighment and re-calcula- 
tion of the goods and could not have 
given the Company the power to refuse 
such re-measurment, re-weighment and re- 
calculation of the goods at the place of 
destination and thus alter or depart from 
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its contract either express or implied. 
Thecases of Chunni Lal v. Nizam Gauranteed 
State Ry. Co., Ltd. (1) and Bombay, Baroda < 
Central India Railway Co, v. Firm Budh 
Sen-Pusp Chand (2) are instructive in a 
way in connection with this -question of re- 
measurement, re-weighment and re-calcula- 
tion. 

Exhibit D-1 and the Risk Note in Form 
A attached toit held the Company harm- 
less and free from all responsibility for 
the condition in which the aforesaid goods 
may be delivered at destination and for 
any loss arising from .the same except 
upon proof that such loss arose from mis- 
conduct on the part of the Railway Oom- 
pany’s servants. The conditions on the 
back of Form A made it impossible for 
the plaintiff to hold the Company liable 
to pay in case of damage, leakage or wast- 
age occurred in transit owing to goods not 
being securely packed. It appears from 
the evidence of P. W. No. 1 that the goods 
were in good condition when they arrived 
at Akola. Itis not also the plaintiff's case 
that any portion of the goods booked were 
pilfered or stolen or that there was any 
damage, leakage or wastage while in transit 
by reason of the bags not being securely 
packed. The loss due to deterioration. was 
in consequence of thedelay in delivering 
the goods after their arrival at the destina- 
tion which in its turn was due to the 
failure of the Company to re-weigh the 
goods. This failure’ was a default which 
amounted to misconduct on the part of 
the Railway Company’s servants within 
the meaning of the contract above referred 
to as embodied in the Risk Note Form A. 

In connection with the points involved 
in this case it may be remarked that the 
case of Rohilkhand & Kumaun Ry. Co. v; 
Ismail Khan (8) is very instructive. There 
the right of the consignee of goods simi- 
larly covered by Risk Note in Form A ‘to 
have the goods re-weighed then and there 
before he surrendered the Railway receipt’ 
was confirmed. It was also held that when 
this had been done “he was entitled to 
endorse on the back of the Railway receipt 
a statement'that he accepted delivery of: 
the consignment as it stood, while taking 
note of the fact that its actual weight was 


(1) 29 A. 228; 2 M. L. T. 42; A? W. N. (1907) 21; 4 
A. L. J. 80. 
(2) 79 Ind. Cas. 562; 46 A. 55; 21 A. L. J. 830; 9 


0. & A. L. R. 1074; A. I. R. 1924 All. 180. 
(3) 29 Ind, Cas. 207; 13 A, L. J. 417, 
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only so much.and not the full weight as 
givenin the Railway receipt itself’ and 
that ‘* * the Station Master or 
other local officials of the Railway Com- 
pany at the delivery station were bound 
to offer to the consignee reasonable facili- 
ties for weighing the goods on the spot.” 
As pointed out above the defendant Rail- 
way Company did not offer reasonable 
facilities-to the plaintiff consignee ; on the 
contrary, it called upon him as per letter 
Ex. P-3 to take delivery, and surrender 
Railway receipt in token of the release 
of all claim for damages to which he 
may be entitled by reason of the failure 
of the Company to re-weigh the goods and 
the delay caused théreby and the neces- 
sary consequential deterioration of the 
goods, and even threatened to exercise its 
rights under s. 55 of the Act. I have ab-. 
solutely no doubt that the attitude taken 
up by the Company at the stage of the cor- 
respondence, as also’ at the stage of the 
pleadings, and no less in its arguments 
before this Court, was one intended to 
“make this a test case on the question of 
. the Company's legal obligation to re-weigh 
the goods. I must say that there was a 
clear misapprehension of its legal duty 
and obligation on the part of the Railway 
Administration and its servants. The great 
delay which has taken place before the 
Company decided to give delivery on re- 
` weighment, is solely attributable to this 
misapprehension. The Company's learned 
Pleader. who argued the case before me 
drew my attention tothe following cases: 
Ramjash Agarwala v. Indian General 
Navigation & Railway Co., Ld. (4), Jagan 
Nath Marwari v. Hast Indian Railway Co. 
(5) and Janki. Das v. Bengal-Nagpur Rail- 
way Co. (6) as supporting his contention 
thatthere wasno legal obligation to re-weigh 
or to certify a shortage and that a re- 
fusal of the Company to re-weigh did not 
- entitle the consignee to refuse to take 
delivery. Ihave gone through those cases 
and I am of opinion that every one of them 
is distinguishable from the facts of the 
present case. i 
The report cf the case of Janki Das v. 
Bengal-Nagpur Railway Co. (6) does not 
show that the question of the Company's 
liability to re-weigh the goods was express- 


(4) 41 Ind. Cas. ‘387; 22 0. W. N. 310. 
(5) 45 Ind, Cas. 933; 22 O. W. N. 902. 
me 13 Ind. Cas. 509; 16 ©. W. N. 356; 15 ©. L. J. 
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ly decided in its favour. In Ramjash 
Agarwila v. Indian General Navigation 
& Railway Co., Ld. (4) it was pointed out 
that a practice prevailed in that Company 
to allow inspection and re-weighment but 
that the consignee did not avail himself 
of it, and granted a clear receipt. He did 
not even weigh them himself. It was re- 
marked that the matters were made easy 
for the consignee in a suit if re-weighment 
is made by the Company before removal of 
the goods by the consignee. But that it 
was a matter of evidence only and the 
refusal of the Company to re-weigh did not 
in any way affect the consignee’s right who 
might weigh the goods himself and claim 
the price of the shortage in weight. It was 
further remarked that whether the con- 
signee was entitled to refuse to take deli- 
very in case of short delivery, or the broad 
proposition that the consignee is not entitl-- 
ed to have goods entrusted to a common 
carrier, re-weighed need not be considered 
in the present case. This case is, therefore, no 
authority for the proposition for which it is 
cited as the underlined (italicised) words 
show. In Jagan Nath Marwari v. East Indian 
Railway Co. (5) the consignee. looking to 
the torn condition of the bags suspected a 
shortage and, therefore, demanded re-weigh- 
ment not on the Company's weigh-bridge 
but on his own scale and insisted upon a 
certificate of shortage. It was observed by 
the learned Judges that no authority was 
cited to them by the plaintiff showing that 
the Railway Company were under a liabil- 
ity to re-weigh the goods or to give a 
certificate of shortage, and thinking that 


` the previous vases in Janki Das v. Bengal- 


Nagpur Railway Co. (6) and Ramjash Agar- 
wala v. Indian General Navigation & Rail- 
way Co., Ld. (4) were authorities in favour of 
the Company’snon-liability tore-weigh, they 
proceeded to hold that the Company was 
not liable. With due respect to the Judges 
who decided these cases I am constrained 
to say that the view taken in them is oppos- 
ed not merely’ to the provisions of the 
Railways Act but also to the very spirit 
underlying them. I, therefore, prefer the 
view taken by the Allahabad High Court 
in Rohilkhand & Kumaun Railway Co. v. 
Ismail Khan (3) and hold that the defend- 
ant Company is liable to the plaintiff in 
damages for not giving him the necessary 
facilities to re-weigh the goods, 

From the point of view of fact as well as 
of law, it would thus be clearly seen that 
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the Railway Company had placed“ itself 
under an obligation to re-weigh the goods 
at the request of the consignee. I may 
add that the word ‘obligation’ includes 
every duty enforceable by law as_ defined 
ih the Specific Relief Act: It is a tie or 
bond which constrains a person to do or 
suffer something. It implies a right in 
another person to which it is correlated, 
and it restricts the freedom of the obligee 
with reference to definite acts and far- 
bearances. The Indian Legislature has used 
the term in its wider juristic sense which 
is limited to duties arising either ex con- 
tractu or ex delicto. In short the word 
‘obligation ` is intended tobe enumerative 
and not exhaustive. The failure to re- 
weigh the goods thus amounts to mis- 
conduct on the part of the Cómpany'’s 
servants and makes the Company liable 
- both from the point of view of the con- 
tract express or implied, as also of the 
Indian Railways Act. ` 

T am not consequently prepared to uphold 
the decision of the Court below exonerating 
‘the Company from liability, Neither the 
Company's refusal to re-weigh was proper 
nor did the Risk Note afford any protection 
to it from such liability; especially as it is 
found as a fact by the Court below that the 
goods were in a deteriorated condition on 
the day of their delivery. This deteriora- 
tion having been fully established by the 
evidence adduced in the case as the direct 
and natural: consequence of the wrongful 
withholding of delivery of goods unless 
taken without re-weighment, made the 


Company liable in damages to the 


plaintiff. The Small Cause Court Judge’ 


unnecessarily suspected the evidence of 
plaintiff and his witnesses Nos. 1 and 2 as 
having been given in concert to make out 
an exaggerated claim against the defendant. 
_ He failed to see that plaintiff rightly chose 

the Akola Station itself as the proper place 
for the sale of the damaged goods, as it 
could practically bring the knowledge of 
: the actual sale-proceeds home to the station 
staff then and there. If the Judge had 
cared to examine the details of ithe claim 
for damages as given by P. W. No. 1 in 
his deposition he would have found that 
(i) Rs. 388-12-9 represented the debit to 
him by the Bombay firm on account of the 
value of betel-nuts exclusive of bardana and 
other charges, Ex. P-13, (ii) Rs. 10-1-9 
was the cost of bardana and other charges, 
(iii) Rs. 28-6-paid as Railway freight to the 
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Company; (iv) Re. 1 paid on account of 
coolie charges, and (v) Rs. 38 was charged 
by him on account of profits on the 12 bags, 
total Rs.491-4-6. Deducting from this the 
amount which he actually realised Rs. 65-7-3 
proved by P. W. No. 1, P. W. No. 2 and 
Ex. P-14,a round sum of about Rs. 400 
represented the actual loss sustained by 
the plaintiff. I cannot make out what 
difficulty the Judge could have experienced 
in assessing this damages. I fail to see how 
the Judge observes that it is not possible 
to estimate damage properly for want of 
sufficient evidence. If there was any 
objectionable item it was the 5th one of 
Rs, 36 on account of profits. But even 
assuming that that very small margin of 
Rs. 3 per bag which plaintiff claimed was 
not allowable the claim could well have 
been decreed tothe extent of the balance. 
I do not see my way to deprive plaintiff 
of that small margin. I, therefore, hold the 


plaintiff's claim as proved to the extent of ` 


Rs. 400. 
I cannot help remarking that a Judge of 


a Small Cause Court fills a very important. 


position of responsibility and owesa duty 
to the litigant world to dispose of cases 
in proper and judicial manner disclosing 
proper appreciation of evidence much of 
which is heard rather than recorded by 
him. Itison this account that a Court 
of Revision is reluctant to interferé.with his 
findings unless they are based on misinter- 
pretation of evidence as pointed out by 
this Court in Padamsi v. Sheshrao (7). The 
Judge ofthe Oourt below having failed 
to properly appreciate the evidenee or give 
sufficient attention to the several matters 
apparent from the record this Court has 
no alternative ‘but to ignore his findings 
and decide the case for itself on the mate- 
rial on record. If,asI understand it, the 
case was fought out by the Company as a 
test case, 1 dare say it ought to have receiv- 
ed much greater attention at the hands 
of the Judge than he has actually given t 
it. : 

T, therefore, reverse the lower Court’s de- 
cision and pass a decree for Rs.400 against 
the defendant-non-applicant; as regards 
costs I direct that plaintifi’s costs of both 
the Courts shall be paid by defendant- 
Company who will bear its own. 

As by his notice dated 5th March, 1925, (Ex. 
D-2) plaintiff notified tothe Company that it 


(7) 73 Ind. Cas. 1055; 19 N. L. R.72; A, I. R. 1923 ° 
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will be held responsible for loss of interest, 
and as the plaintiff has claimed, future in- 
terest al a moderate rate of Ra. 1 per cent. 
per mensem, from the date. ot the suit, I 
think this isa fit case for awarding such 
interest. I accordingly direct . that the 


décree shall carry future interest from such * 


date 6th May, 1925, until satisfaction. Plea- 
der's fee will be Rs. 40 ‘for this Court and 
Rs, 25 for the Court below. h 

Z K. Decree modified. 


CALCUTTA HIGH COURT. 
_ APPHALS FROM ORIGINAL Deorugs Nos. 28) 
l AND 290 os 1924. 
November 30, 1926. 
Present:—Mr. Justice B. B. Ghose and ° 
Mr. Justice Panton. 
Raja JANAKI NATH ROY AND OTAEkS— 
PLAINTIFFS— APPELLANTS 
versus 
Nawab Khajeh HABIBULLAH 


SAHEB—DEFENDANT— RESPONDENT. 
Precedents, value of—-Construction of document, 
whether question of law—Waqf—Suit challenging 
waqt- -Agreement surrendering rights in favour of 
mutwalli in return for payment of allowances, effect 
of —Waqf declared invalid, effect of. 
Every judgment must be read as applicable to the 
` particular facts proved or assumed to be proved in 
the case in which the judgment was delivered, since 
the generality of the expressions which may be found 
there are not intended to be expositions of the whole 
law, but are governed and qualified by the particular 
facts of the case. The only use of authorities or 


decided cases is the establishment of some principle - 


which the Judge can follow out in deciding the case 
before him. [p.416, col. 2; p. 417, col. 1.) 

The effect, however, of document is a matter of 
construction and is a question of law and once this 
question has been decided in a certain way by the 
highest ' tribunal, its -decision is binding upon sub- 
ordinate Courts in any subsequent proceeding in 
which the construction of that document may be in 
dispute. [p. 417, col. 1.] 

A waqf was declared of certain immoveable pro- 
perties by their owners arid the defendant was ap- 


pointed mutwalli of the wagf. Certain members of ` 


the family of the wagif instituted a suit challenging 
the validity of the wagf. During the pendency of 
the suit an agreement was arrived at by the parties 
under which the plaintiffs specifically surrendered all 
their'rights and interests in the properties in dispute 
in. favour of the defendant, accepted the validity of 
the wagf and reserved to themselves the right to 
receive certain allewances charged upon the income 
of the wagf property and payable by the defendant 
as mutwalli. These allowances were to be continued 
in favour of the plaintiffs’ heirs: Later on, the de- 
fendant refused to pay such allowances and‘on the 
matter being taken to Court, it was decided finally 
py the Privy Council that the wagf was invalid but 


SANAKI NATH ROY v. HABIBUBLAH SAHES, 


413 


that the allowances were nevertheless to be paid to 
the plaintiffs. Subsequently the plaintiffs mortgaged 
their interests in the waqf property and the mort- 
gagees instituted the present suit against the defend- 
ant to recover possession of the shares of their mort- 
gagors in the mortgaged properties: $ 

Held, (1) that the interpretation by the Privy Coun- 
cil of the agreement arrived at during the pendency 
of the suit to challenge the validity of the wagf was 
ee upon the Courts in the present suit; [p. 417, 
col. 1. 

(2) that the effect of the agreement was to make 
the defendant the absolute owner of the properties in 
dispute subject only toa charge for the payment of 
the allowances specified in the agreement; [p. 417, 


` col. 2.] 


(3) that, therefore, the mortgagees had no title to 
the properties in dispute and their suit for possession 
must be dismissed; |ibid ] 

(4) that nevertheless, however, the mortgagees wete 
entitled toa decree for possession of the allowances 
payable to their mortgagors, |p. 418, col, 1.| 


_ Appeals against the decrees of the Officiat- 
ing SubordinateJudge, Fourth Court, Dacca 
dated the 12th of September, 1924. 

Babu Dwarka Nath Chakravarti, Dr. 
Sarat Chandra Basak, Babus Promode 
Kumar Ghose, Indu Prokas Chatterji, 
Surendra Nath Bose and Jatin Mohan Bose 
forthe Appellants. j 

Messrs. Pugh, Meyers, Babu Surendra 
Nath Guha, and Mr. Sisir Kumar Ghoshal 
for the Respondents. ' 


| JUDGMENT. 

B. B. Ghose, J.—These two appeals 
arise out of two suits which were dismissed 
by the Subordinate Judge of Dacca on the 
12th of September, 1924. The plaintiffs 
sued for possession cf 17 gandas 6 dantis 4 
jobs and 343 venus share of four zemindaries 
cn the allegation that they had purchased 
that share on July 9, 1913,in execution 
of a mortgage-decree obtained by them 
against their mortgagors. Two suits were 
brought in two Districts as the properties 
were situated in different Districts and one 
of the suits was transferred to Dacca under 
the orders of this Court, The questions 
involved in ‘the two suits being the same 
they were tried together and were governed 
by the same judgment. The two appeals 
have also been heard together and will be 
disposed of by one judgment. The mort- 
gage in favour ofthe plaintiffs was exe- 
cuted in May, 1908, and the suits out of 
which these appeals arise were brought 
in May, 1916. There were four mortgagors 
but the mortgage suit against one of the 
legal representatives of one of them named 
Abdul Majid alias Hola Mia had abated 
and the decree was with regard to the 
shares which the three other mortgagora 
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and the shares of the other legal repre- 
sentatives of Hola Mia purported to have 
in the mortgaged properties. There is no 
` question before us as to the validity of the 
‘mortgage-decree or the sale thereunder. 
Those persons who purported to mortgage 
their shares in the properties in suit to 
the plaintiffs will henceforth be described 
as the mortgagors. After the execution 
purchase the plaintiffs endeavoured to take 
` possession of the share sold but they were 
resisted by the defendant. ‘There were 
certain intermediate proceedings, which it 
is unnecessary now to state, in which the 
defendant was successful. 
plaintiffs brought the present suits. 

The Subordinate Judge has given an 
elaborate statement of the facts which gave 
rise to the controversy in the suits in ques- 
tion. The material facts as to the dealings 
with the property before the mortgage 
“would also appear in the judgment of the 
‘Judicial Committee in the case of Solehman 
Quadir v. Salimullah Bahadur (1) to which 
it will be necessary for me to refer fully 
hereafter. I need only give a brief sum- 
mary of the facts. 

` On May: 8, 1846, corresponding to 27th 
Baisakhj1253 B. S. certain persons belong- 
ing to the same family, among whom were 
the ancestors of the mortgagors, executed 
‘a deed by which they purported to create 
a wagf of certain properties including the 
properties now in dispute forthe benefit 
of themselves and their descendants gene- 
ration after generation and ultimately for 
the poor and destitute. They appointed 
Abdul Gani to be mutwalli of the pro- 
perties and directed him to pay certain 
allowances to the grantors who were mem- 
. bers of the family. On September 11, 
. 1868, Abdul Gani appointed his son Ahsan- 
ulla to be mutwalli in his place and on 
the same date Abdul Gani: executed an- 
‘other deed also purporting to make wagf 
of certain other properties of which he 
‘claimed to be the sole owner and appointed 
his son mutwalli of those properties, also 
‘directed him to pay certain allowances to 
members of the family described in that 
deed. The mortgagors did not get any 
interest under the provisions of this deed 
of 1868. 
- In the year 1880 some members of the 


(1) 69 Ind. Oas. 138; 491. A. 153 at p.166; A. I. R. 
1922 P. O. 107; 31 M. L. T. 79; 4 U.P. L. R. (P. C.) 70; 
43 M. L. J. 385; 24 Bom. L. R.11257; 49 C. 820; 27 C. 
W. N. 101; 2L A, L. J. 1; 37 C. L, J. 56 (P. O.) 
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family brought a suit for accounts against 
Sir Abdul Gani and his son Nawab Ahsan- 
ulla. The relevant portions of the plaint 
are as follows:—“3. The said Alimullah 
(father of Sir Abdul Gani) prevailed upon 
the plaintiffs Nos. 20 and 21 and the an- 
cestors of the remaining plaintiffs and of 
the co-sharer defendants and with their 
consent placed ou the 27th Baisakh 1253 
B. S. the said management in the hands 
of the defendant No. 1 and entrusted him 
with the management and preservation of 
all descriptions of properties of the plaint- 
iffs and the co-sharer defendants; and thus 
the defendant No. 1 continued to do the 
management..... 6. The document of 
27th Baisakh 1253 B. S. propounded by 
defendants Nos.1 and 2, is, as a matter of 
fact, not a towliatnamah. It is only an 
instrument by which the management of 
the estate was made over. At that time 
most of the members of the plaintiffs’ family 
were minors and females..... and even, 
if he (defendant No. 1) has fraudulently in- 
serted into it the terms ‘‘mutwalli” “wag” 
(endowment) etc., without the knowledge 
(of the parties concerned) the said instru- 
ment cannot be regarded as a towliatnamah 
nor are the plaintiffs bound by it. Besides 
it was not executed according to the Re- 
gulation and the Muhammadan Law.” 
In the schedules to the plaint the proper- 
ties comprised in the deed of 1868 were 
also included as having been acquired 
with the income of the properties in the 
deed of 1846. The defendant No, 1 was 
Abdul Gani and defendant No. 2 was 
Ahsanulla, The question as to the validity 
of the wagf of 1846 was thus distinctly 
raised in thesuit. Three of the mortgagors 
and .the father of the four were plaintiffs in 
that suit. . 

The case was heard by the Subordinate 
Judge but before judgment was pronounc- 
ed some friends of the family, including 
men in very high position, intervened and 
brought about a compromise, Two docu- 
ments were executed, one dated August 26, 
1881, signed by all the members of the 
family except Sir Abdul Gani and Nawab 
Ahsanulla and the other dated September - 
17, 1881, signed by Ahsanulla alone. The 
main controversy in these appeals is with 
regard to the effect of the document of 
August 26, 1881. By reason of the agree- 
ment made by the document of August 26, 
1881, all the defendants in the suit other 
than Sir Abdul Gani and Nawab Ahsan. 
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ulla were transferred to the category of 
plaintiffs and they made an application to 
the Court for withdrawing the suit on the 
same day, reciting some of the provisions 
of the agreement and admitting the vali- 
dity of the waqfnama of the 27th Baisakh 
1253. The prayer in the application runs 
thus:— 

“On these terms we beg to file this 
petition and pray that this suit be allowed 
to be withdrawn without any right of in- 
stituting a fresh suit on any causes of 
action which form the subject matter of 
this suit.” The suit was thus withdrawn. 

By a series of decisions from the year 
1889 the Privy Council held that a wagf 
such as was sought to be made under the 
deeds of 1846 and 1868 was void under 
the Muhammadan Law. Mahomed Ahsan- 
ullah Chowdhry v. Amarchand Kundu (2), 
Abdul Gafur v. Nizam-ud-din (3), Abul Fata 
- Mahomed Ishak v. Rasamaya Dhur Chow- 
dhuri (4) and Maulvi Saiyid Muhammad 
Munawwar v. Razia Bibi (5). In January 
1895, Sir Abdul Gani executed a heba bil- 
ewaz in favour of his son Ahsanulla and his 
heirs, of the properties included in the 


waqfnama of 1868, as he was advised that. 


the waqf was invalid by reason of the de- 
cision of the Privy Council. In that deed, 
he stated that he was bound by the provi- 
sions of the agreement of August 26, 1881, 
and that the donees would hold the pro- 
perties subject to the legal effect of that 
agreement. 

Shortly afterwards Ahsanulla stopped 
- payment of the allowances to some of the 
members of the family on which they 
brought a suit against him for their allow- 


ances in 1914, which was carried up to the. 


Privy .Council, and the argument before us 
has been mainly with regard to the effect 
of that decision. 

One other fact need be mentioned. Sub- 
sequent to the decision of the Privy Coun- 
` cilas to the invalidity of such waqfs Ahsan- 
ulia or his successor began tc purchase or 
take leases of what was described as maliki 
Interest, from various members of the 
family in the properties comprised in the 


(2) 17 I. A. 28: 17 O. 498; 5 Sar. P. O. J. 476; 8 
Ind. Dec. (N. s) 871 (P. CG). 

(3) 19 I. A. 170; 17 B.1; 6 Sar. P. O. J. 238; 9 Ind. 
Dec. (x. 8.) 1 (P. C.) 

(4) 22 I. A. 76; 22 C. 619; 6 Sar. P. O. J. 572; 11 
Ind. Dec. (N. s.) 412 (P. C). 

(5) 32 I. A. 86; 9 0. W N. 625; 2 A. L. J. 513; 2 0, 
L. J.179; 27 A. 820; 15 M, L. J. 261; 8 Sar. P. C. J. 
788 (P. 0). , 
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deed of 1846. They thus acquired about 11- 
annas share of those properties. The shares 
of the mortgagors were not included in 
those transactions. 

Ishall now quote some of the principal 
terms of the agreement of August 26, 1831, 
which have been recited fully in the judg- 
ment of the Subordinate Judge. Olause 3. 
“The persons signing this memorandum 
admit that save as hereinafter provided 
neither they or any of them have or has 
any claim to or interest in any of the 
properties in the possession of Nawabs 
Abdul Gani and Ahsanulla or either of 
them or belonging to them or either of 
them and registered whether in their or 
either of their names or in the names of 
others. Clause 4. The persons signing this 
memorandum of agreement admit that the 
two deeds of 1253 and 1275 (1846 and 1868) 
are valid and binding deeds of wagf.” 
Under cl. 5 it was admitted that proper- 
ties constituted ‘waqf by the deed of 
1846 consisted of those described in Sche- 
dule A and those soconstituted by the deed 
of 1868 consisted of the properties in Sche- 
dule B and no other properties were to be 
held as wagf. By this clause of the agree- 
ment 161 items of property were released 
from all claims of the plaintiffs in the suit 
of 1880. Clause 6 recited that Nawab 
Ahsanulla consented to pay certain allow- 
ances to members of the family who were 
placed in two groups in Schedules C and 
D of the memorandum. Those who were in- 
cluded in Schedule C were to get theirallow- 
ances out of the properties in Schedule A 
which were included in the deed of 1846 
and those placed in Schedule D were to get 
their allowances out of the income of pro- 
perties in Schedule B which comprised the 
properties in the deed of 1868. For the pur- 
pose of the present appeals.it is not neces- 
sary to recite any other terms of the agree- 
ment. The memorandum was registered 
and was signed amongst others by three 
of the mortgagors and the father of the 
fourth. Nawab Ahsanulla alone signed the 
agreement of September 17, 1881 by which 
he agreed to pay the allowances. 

The defendant in this case is the suc- 
cessor-in-interest of Nawab Sir Ahsanulla. 
His main defence was that the wagf of 
1846 was valid and the allowances men- 
tioned in the memorandum of agreement 
of 1881 were purely compassionate allow- 
ances and were not payable to the descend- 
ants of the signatories or their transferees, 
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s also. urged that the suits were 

; He by limitation. Various other ques- 
tions-were raised inthe Court below, many 
of which were not urged before us. The 
.Subordinate Judge dismissed the suits on 
the ground that by the two deeds of 1881 
the title of the mortgagors to the disputed 
properties ceased save for the annuities re- 
ferred to, and that the mortgagors had 
. no title which they could mortgage or 
which could pass to the purchasers. He 
purported to base his decision on the judg- 
ment of the Privy Council in the case of 
Solehman Quadir y Salimullah Bahadur 

referred to. | 

CF alae no question before us that the 
wagfs purported to have been created by 
the deeds of 1846 and 1868 are invalid, It 
has been so held by the Privy Council in 
the case already referred to. The main 
argument of the appellants is that the 
wagy's having been declared invalid no title 
to the propertly was conveyed to Ahsan- 
ulla by the document of August 26, 1881. 
The ultimate gift for waqf (or, as it was 
put, the gift to God) having failed the 
title remained in the grantors and the effect 
‘of the document is that it merely gave 
authority to Ahsanulla for the manage- 
ment of the properties for and on behalf 
of the grantors. This being a deed of 
management could not operate as an 
assignment of the right of the grantors in 
perpetuity but it was a personal agreement 
which is not binding on their assignees. 
The plaintiffs, therefore, are entitled to 
recover possession of the shares of the 
mortgagors by virtue of their execution 
Puan if were inclined to accept that 
argument as sound, which I am not, I do 
not think I would be free to give effect 
to it; having regard to the decision of 
the Privy Council. What their Lordships 
say with regard to the agreements 16 this:— 
“The principal purpose of those agreements 
was to secure to living and named persons 
certain fixed allowances which were to be- 
come payable immediately and were to be 
continued to their heirs. It is true that 
the agreements purported, to confirm the 
wagfnamas, and that the allowances were 
made payable by the hand of the mutwalli 
of the waqfnamas out of the income accru- 
ing to him from the properties” thereby 
settled; but the allowances were intended 
to take effect as immediate and heritable 
charges on such incomes, taking priority 
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of all the limitations contained in the 
settlement, and they may, therefore, .be 
supported, although those limitations 
fail. The direction to pay the allow- 
ances ‘out of the income’ of the settled pro- 
perties, which appears in both agreements, 
shows an intention to create a charge, 
and this intention was not frustrated by thé 
ineffectual attempt to keep alive the subse- 
quent and invalid limitations of the settle- 
ments...... By those agreements the members 
of the family other than Sir, Abdul Gani 
and his son Ahsanulla surrendered their 
claims to property of considerable value and 
stayed their suit in consideration of a firm 
contract securing to them annuities to 
an amount exceeding. Rs. 1,30,000 and 
continuing such annuities to their heirs:" 
[see Solehman Quadir v. Salimullah Bahadur 
(1).] Itis, however, contended on behalfofthe ` 
appellants that although the language used 
by their Lordships is wide enough it was 
used with reference to the facts of the case. 
It is urged that in that case the plaintiffs 
did not seek for‘possession of the property 
but only to recover their allowances, the 
right to which was denied by Ahsanulla. 


. The plaintiffs there were included among 


the co-sharers placed in Schedule D and the 
properties out of the income of which they 
had to get their allowances were comprised 
in the deed of 1868 and their right to such 
allowances was recognised in the heba- 
bil-ewaz of Sir Abdul Gani of 1895. When 
they claimed their allowances the right to 
which was denied, their Lordships had only 
to consider the question whether they were 
entitled to recover their allowances. The 
decision of their Lordships should not be 
extended so as to-construe it to have laid. 
down that the title to the properties passed 
to the grantee by those agreements. Reli- 
ance is placed in support of this argument 
to the observation of Lord Halsbury, L. C., 
in Quinn yv. Leathem (6) that. every judg- 
ment must be read. as applicable to the 
particular facts proved, or assumed to be 
proved, since the generality of the expres-, 
sions which may be found there are not 
intended. to be expositions of the whole 
law, but governed and qualified by the 
particular facts of the case in which such 
expressions are to be found. Bearing this 
in mind, as also the obseryation of Jessel, 


(6) (1901) A. ©. 495 at p. 506; 70 L. J. PC. 76; 6 


J. P. 708; 50 W. R. 139; 85 L. T. 289; 17 T. L. R, 
49 
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only use of authorities or decided cases is 
the establishment of some principle which 
the Judge can follow.out in deciding the 
case before him, can it be said that we can 
disregard the observations of the Judicial 
Committee above cited in deciding this 
case? The point argued is with regard to 
the effect of the agreements of 1881. The 
effect of the deeds was decided to be settle- 
ment of properties on the grantee reserv- 
ing a charge for allowances for the grantors 
and their heirs on the properties in ques- 
tion. I think that this question as to the effect 
of the agreements having been determined 
by the Judicial Committee it is not open to 
further consideration by this Court. The 
construction of the documents did not 
depend upon the facts of the case. 
The effect of a document is a matter of 
construction and is a question of law and 
. this question of law having been decided in 
a certain way by the highest tribunal is as 
much binding on us as the other decision 
in that case that the wagfs of 1846 and 
1863 are invalid. Further, if the question 
were open to us T donot think that langu- 
age could be plainer than what was used in 
cl. 3iof the agreement, to extinguish the 
title to the properties of the persons who 
signed the document of August 26, 1881, 
subject to the reservation for allowances in 
cl.6. If those persons executed the docu- 
ment under any mistake or misapprehen- 
sion they might possibly ask for its can- 
cellation, but that step was never taken. 
There is no reason to suppose that the re. 
linquishment of title on certain considera- 
tions should be invalid because of “the 
ineffectual attempt to keep alive the sub- 
sequent and invalid limitations of the settle- 
ments.” In my opinion, therefore, the claim 
of the appellants for possession of the pro- 
perties must fail. It was also urged that 
the defendants’ predecessors themselves 
acknowledged that the co-sharers had sub- 
sisting title to the properties and they ac- 
quired the interests of other co-sharers to 
the extent of Il-annas and we should also 
put the same construction on the docu- 
ments, But itis not urged that there is 
any estoppel, and I think we should give 
effect to the true construction of the docu- 
ments, . 
In my judgment there is another ground 
on which the plaintiffs’ claim for possession 


(7) (1880) 13.Ch. D. 696 at p. 719; 49 L. J. Ch, 
415; 42 L. T, 421; 28 W, R, 732, 
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should fail. I have pointed out that the 
validity of the waqf of 1846 was directly 
questioned by the mortgagors in the suit 
of 1880 and they withdrew their suit withopt 
any permission to bring a fresh suit. They 
are precluded from bringing a fresh snit in 
respect of the same subject-matter under 
O. XXIII, r. 1 (3) of the Civil Procedure 
Code which is -practically the same in this 
respect as s. 97 of Act VIII of 1859, the 
Code then in force. The plaintiffs as their 
assignees are under the same disability. 


The fact that the wagfs have been decided 


to be invalid by the Judicial Committee 
does not help the plaintiffs. Theresult of 
that decision is that the defendant will not 
be able to set up the validity of the waqf 
as against third peraons and the property 
in his hands will be considered as his per- 
sonal property and liable to attachment and 
sale in execution of decrees against the 
defendant subject to the charges. Bat so 


_far as the mortgagors are concerned and 


their assignees they are bound by the effect 
of the withdrawal of their suit of 1830 with- 
out permission to bring a fresh suit on the 
same matter, 

On behalf of the respondent it was urged: 
that the suits were barred by limitation, 
The Subordinate Judge decided that ques- 
tion against the defendant. If there had 
been no suit in 1880 and the agreements of 
1881, I should have held that the right of 
the mortgagors to the property was not 
barred on the authority of Maulvi Saiyid 
Muhammad Munawwar v. Razia Bibi (5) 
which affirmed the decision of the Allah- 
abad High Court reported as Muhammad 
Munawar Ali v. Rasulan Bibi (3) as the 
Subordinate Judge has held. But as I hold 
that the plaintiffs have no right to recovery 
of possession, the question of limitation 
becomes immaterial. 

The next question that is urged for the 
appellants is that if the plaintiffs are not 
entitled to recover possession of the proper- 
ties they are at any rate entitled to enforce 
the charge for the allowances payable to the 
mortgagors as they are purchasers of the 
right, title and interest of the mortgagors 
at the execution sale. The respondent 
meets this contention on the grounds (1) 
that no charge was claimed in the plaint 
and no issue was raised on the question, 
(2) the allowances are not permanently 
fixed but liable to Huctuation and may 


8) 21 A. 320; A, W. N. (1899) 106; 9 Ind. Dec, 
en 91a 
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even be discontinued under certain circum- 
stances. With regard to the first objection 
it seems to me that because the plaintiffs 
asked for too much we cannot refuse to 
grant them a decree for less if they are 
found to be entitled to it. The claim to 
enforce a charge onthe property does not 
rest upon any new facts but upon a con- 
sideration of what the plaintiffs got by the 
purchase of the right, title and interest of 
the mortgagors. The mortgagors professed 
to mortgage their interest as owners of the 
property. It is found that they had merely 
a charge on the property for allowances and 
that they were notfull owners. The charge 
ig an interest in immoveable property ‘and 
transferable as such. The plaintifis by 
their purchase stepped into the shoes of 
the mortgagors with regard to the property. 
They can, therefore, claim a right in the 
charge created on the properties in favour 
of their mortgagors if the greater claim is 
not allowed. ‘he fact of their not placing 
this question before the Court below may 
be a matter of costs. With regard to the 
second objection I need only point out from 
the judgment of the Privy Council that the 
provision contained in the agreements with 
regard to the distribution of the annuity 
and proportions to be determined by the 
punchayet may be disregarded. [See 
Solahman Quadir v. Salimullah Bahadur 
(1)]. It seems to me that there is no valid 
answer to the claim of the plaintiffs to 
the annuities which were payable to their 
mortgagors and charged on the properties 
in question. 

No other point was argued on behalf of 
the appellants before us. But the respond- 
ent urged that the suits were defective for 
want of parties. Ido not think itis so. It 
was also urged on behalf of the respondent 
that the shares of the mortgagors were not 
. as found by the Subordinate Judge, but 
nothing has been said which shows that that 
finding is erroneous. The respondent 
also relied on the case of Mahomed Musa v. 
Aghore Kumar Ganguli (9) andcertain other 
cases. Idonotsee what application the 
case of Musa has to this case, There is no 
formal defect- in the agreement which was 
a registered instrument. 

I am of opinion that the dismissal of the 
suits would defeat the justice of the case. 


(9) 28 Ind. Cas. 930; 42 I A, 1; 17 Bom. L. R. 420; 
91 C.L. J. 231; 28 M. L. J. 548; 19 C. W. N. 250; 13 
A.L, J. 929; 17 M. L. T. 143; 2 L. W. 258; 42 ©. 801; 
(1915) DI. W. N. 621 (P. 0.). 
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I would, therefore, modify the decree of the 
Subordinate Judge thus: The plaintiffs’ 
claim for possession of the property is dis- 
missed. It is declared that the plaintiffs 
are entitled to the allowances charged on 17 
gandas 6 dantis4 jobs 34} renus share of 
the properties described in the plaint which 
were payable to Syed Karimulla, Khajeh 
Abdul Rashid and Khajeh Abdul Khalek 
alias Bechu Mia and their heirs and legal 
representatives and the legal representa- 
tives of Hola Mia except the person named 
Hafeza Bibi against whom the mortgage. 
suit had abated under the agreements dated 
August 26, 1881, and September 17, 1881, 
the amount of such allowances being left 


-undetermined in these suits. 


-As to costs—I think the order of the Sub- 
ordinate Judge should be left undisturbed, 
but in this Court as both the parties placed 
their case too high there should be no order 
as to costs to either party. 

Panton, J.—I agree. 

Z. K. ' Decree modified. 


LAHORE HIGH COURT. 
First Civic APPBAL No. 564 or -1920. 
i December 6, 1926. 

Present :—Sir Shadi Lal, Kr., Chief 
Justice, and Mr. Justice Agha Haidar. 
MUHAMMAD HASSAN AND ANOTAER— 
DEFENDANTS —ÅPPELLANTS 
VETSUS 
INAYAT HUSSAIN.AND ANOTHER— 
PLAINTIFES arp MUHAMMAD HUSSAIN 
AND OTHERS-—DEFENDANTS—Ru=sPONDENTS. 
-Civil Procedure Code (Act V of 1908), O. XXII, rr. 
8, 11I—Appeal—Death of appellant—Legal representa- 
tives, all, not brought on record, effect of—Abatement. 

When a party dies during the pendency of a suit: 
or an appeal, then, in order that the suit or appeal 
may proceed it is necessary that his legal represen- 
tatives should be brought on the record within the 
prescribed period of limitation, and the expression 
‘legal representatives’, in such a case, means and, 
includes all those persons whose presence on the 
record is necessary in order to completely represent 
the estate of the deceased. Where any of such per- 
sons is not brought on the record, the suit or appeal, 
as the case may be, remains imperfectly ‘constituted 
and cannot proceed. [p. 419, col. 2; p. 420, col. 1.] , 

First appeal from the decree of the Senior 
Subordinate Judge, Delhi, dated the 28th 
November, 1919. 

Messrs. Niaz Muhammad and 
Bakhsh, for the Appellants. 

Messrs. Oertel and Muhammad Amin, 


for the Respondents. 


Umar 
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-JUDGMENT,.—This appeal arises out 
ofa suit brought by a lady Musammat 
Amir Begam,in which she prayed thata 
declaratory decreemay be passed in her 
favour against the defendants and she may 
be held entitled to 16 siham out of a total of 
96 siham in the income accruing from the 
Dargah Hazrat Syed Hassan Rasual Numa 
situated in Mouza Banskoli in the District 
of Delhi. Ths principal defendant was one 
Aumad Hassan who contested the suit. 
There were also other defendants among 
whom we need mention only Nazir Husain. 
Under an order dated the 6th March, 1918, 
Nazir Husain was transposed from the 
array of the defendants and was madea 
plaintiffin the suit, Ahmad Hassan in his’ 
written statement traversed the pleas 
contained in the plaint and further pleaded ` 
that the plaintiff and her ancestors were 
not entitled to the income of the Dargah 
and that her suit was barred under the 
provisions of s.11 of the Civil Procedure 
Code. He also pleaded that’ the income of 
the Dargah was wagf and, therefore, incap- 
able'of enjoyment in separate shares, There 
was the further plea that the combined 
office of sajjadanashin and mutwalli had 
all along devolved upon the eldest male 
descendant of the mutwalli and that the 
defendant was a mutwalli and sajjada- 
nashin of the Dargah. A plea as to-the 
jurisdiction of the Court was also taken. 
A number of issues were framed by the 
learned Senior Subordinate J udge and they 
were all decided against the defendant 
and the suit of the plaintiffs was decreed 
in the following terms:—“It is orderad and 
hereby declared that the plaintiffs havea 
right to share in the offerings at the Dargah 
Hazrat Sayed Hassan Rasul Numa, their 
shares being respectively 16/96 and 183/96," 
that is to say, the share of Musammat Amir 
Begam was 16/:6 and that of Nazir Husain 
was 183/96: < 

It appears that Ahmad Hassan, the oon- 
testing defendant died sometime after the 
decree of the trial Court was passed, An 
appeal was preferred by his son Muhammad 
Hassan and his nephew AliHassan, Ahmad 
Hassan, however, had a daughter named 
Baida Begam, and we find that she was not 
impleaded in the appeal. Musammat Amir 
Begam, the plaintiff-respondent, died dur- 
ing the pendency of the appeal, and the 
appellants’ Counsel says that he put in 
an application -for the substitution of the 
games of her legal representatives on the 
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23rd October, 1920. We do not know 
when this lady died, and the application 
mentioned by the appellants’ learned 
Counsel in his arguments could not be 


. traced on the file, He, however, filed in the 


office on the 25th November, 1926, a docu- 
ment which purports to be a duplicate 
copy of the said application dated the 23rd 
October, 1920. This copy is not accom- 
panied by any affidavit, and we cannot 
accept it at this stage several years after 
the death of Musammit Amir Begum. We 
find, however, the name of Inayat Hussain, 
one of the legal representatives of Musam- 
mat Amir Begum, in the title of the pre- 
sent appeal, but as stated above we do not 
know when and under what circumstances 
the name of Inayat Hussain was brought 
upon the record. Under these circum- 
stances we hold that so far as Musam- 
mat Amir Begum was concerned the 
present appeal abates. The result is that 
the decree of the Court below in favour of 
Musammat Amir Begum in: respect of 
16/96 share stands and has become final, 
Now remains the question as to whether 
or not the present appeal abates against 
Nazir Husain, plaintiff-respondent, having 
regard tothe fact that only two out of 
three’ legal representatives of Ahmad 
Hassan, defendant in the Court below, are 
before the Court asappellants. We have to 
look into the provisions of O. XXII, r.3 
of the Civil Procedure Code read with r, 
11 of the same Order. Now, when a party 
dies, then, in order that the suit or the 
appeal may proceed it is necessary that his 
legal representatives should be brought 
on the record within the prescribed period 
of limitation. The question is about the 
meaning of the expression ‘legal representa- 
tive’. These words mean the representation 
before the Court of the plenary interest of 
the deceased party. Sometimes that in- 
terest may be represented by a single in- 
dividual, but it mayalso be represented by 
number of persons as the case maybe. But 


. there should bea complete representation 


of the interests of the deceased person 
whether through a single individual or 
through a number of persons; so that there 
cannot bea partial representation of that 
interest. In other words, the expression 
‘legal representative’ means and includes 
one person as well as several persons 
according as they represent the whole in- 
terest of the deceased person. This view 
is supported by at least three reported 
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Cases of the Allahabad High Court, namely, 
Ghamandi Lal v. Amir Begam (1), Haidar 
Husain v. Abdul Ahad (2) and Fazal 
Muhammad Khan v. Habibullah Khan (3). 
It may also be noted that this view is not 
opposed to the lawas laid down in the 
cases of Abdul Rahman v. Shahab-ud din (4) 
and Mallapragadu v. Lingam Viraragava 
Rao (5). 

In this view ofthe case we find that the 
full and complete interest of Ahmad 
Hassan deceased was not represented in the 
appeal before the Court in that the name 
of Musammat Saida Begum, his daughter, 
is not included in the array of appellants. 
If she was unwilling to appear as a party 
appellant it was open to the two legal 
representatives, whoappear as appellants, 
to implead her as a respondent. This has 
not been done. 

The result is that one of the legal re- 
presentatives not having been impleaded 
and the whole interest of Ahmad Hassan 
not having been represented by the two 
appellants before this Court the whole 
appeal akates against Nazir Husain also. 
We accordingly dismiss the appeal with 
costs. 


Z. K. Appeal dismissed. 
(1) 16 A. 211; A. W. N. (1894) 22; 8 Ind. Dec. (x. 8.) 


36. 
(2) 30 A, 111; 5 A. L.J. 62; A. W. N. (1909) 41; 3 
MLL. T. 207. 

(3) 20 Ind. Cas. 366; 11 A. U. J. 719. 

4) 55 Ind. Cas. $83; 1 L. 481; 85 P. W. R. 1920. 

4 ts) 5 Ind. Cas. 514; 7 M. L. T. 43; 20 M. L. J. 
98. 





CALCUTTA HIGH COURT. 
_ APPEAL FROM APPELLATE DEOCEEE No. t84 
or 1924. ` 
; July 5, 1926. 
_ Present:—Mr. Justice B. B. Ghose 
and Mr, Justice Cammiade, 
BHAGABAN CHANDRA KUNDU - 
PLAINTIFF—APPEELANT 
Versus 
TARAK CHANDRA BASAK AND OTHERS— 
DEFENDANTS—RESPONDENTS. 

Mortgage—Suit by mortgagee—Part owner of equity 
of redemption not made party—Sale, effect of— 
Rights of  mortgagee-auction-purchaser and part 
owner not impleaded—Mortgagee obtaining possession— 
Ejectment swit, whether lies—Redemption. 

The purchaser of a portion of mortgaged pro- 
perty from the mortgagor subsequent to the mort- 
gage who was not made: a party to- a suit on the 
mortgage but who has been ousted from the posses- 
sion of the mortgaged property by the purchaser in 
pxecution of the mortgage-decree is not entitled to 
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recover possession on the basis that. the. execution 
purchaser is a trespasser. [p. 421, col. 1.) 

The general principle in such cases is ‘that the 
absent party hasa right to redeem and to recover 
possession on redemption of the mortgage but cannot 
sue in ejectment. |p. 42], col. 2.] 

Kalu Sharif v. Abhoy Charan Karmokar (3) and 
Umes Chunder Sircar v. Zahur Fatima (4), followed. 

Grish Chunder Mondul v. Iswar Chunder Rai (1): 
and Habibullah v. Jugdeo Singh (2), not followed. 


Appeal with cross-objection against the 
decree of the Subordinate Judge, Bogra, 
‘dated the 17th January, 1924, affirming that 
of the Munsif, Third Court, Bogra, dated ' 
the 22nd June, 1923. 
i Babu Manindra Nath Roy, for the Appel- 
ant. 

. Babu Jatindra Nath Sanyal, for the Re- 
spondents. : 

JUDGMENT.—This is an appeal by 
the plaintiff which arises out of a suit 
by the plaintiff for recovery of possession 
of certain lands. His case shortly stated 
may besummed upin this way. In 1308 


- B.S. defendants Nos. 4 to 8 gave the land 


in dispute with other lands in usufructu- 
ary mortgage to the plaintiff for 15 years, 
which was to remain in force till the end 
of 1322 B.S. In the year 1317 B. S. those 


‘defendants gave a second mortgage of 
‘those lands tó defendant No.3 who was 


their landlord. The mortgagors after the 
execution of the usufructuary mortgage 
in favour of the plaintiff remained in pos- 
session of the property’ as lessees: under 
the plaintiff. The mortgagors defaulted in 
payment of the rent due to the plaintiff 


. who obtained some rent-decrees as against 


them. In the year 1321 B.S. the plaintiff 
purchased 43 bighas out of the mortgaged 
lands in satisfaction of his rent-decrees 
and for some outstanding rent due to 
him for the previous period. In 1326 B. S. 
defendant No. 3 brought a suit on his 
mortgage but in that suit he did not implead 
the plaintiff as party defendant. Defendant 
No. 3 obtained a mortgage-decrée and pur- 
chased the entire 9 bighas of land him- 
self in execution of that decree. In the 
year 1328 the defendants Nos. 1 and 2 
dispossessed the plaintiff from the suit land, 
as lessees of defendant No. 3. The plaint- 
iff now ‘seeks to recover possession of the ` 
land onthe ground that he was not bound 
by the mortgage-decree or the sale there- 
under and those defendants bad no:right 
to dispossess him. In the Court of first 
instance the plaintiff was asked whether he 
was willing to redeem the defendant No. 3, 
He declined to do so andi it seems: that 
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in the lower Appellate Court he also per- 
Sisted in retaining that position. In this 
Court also the learned Vakil for the appel- 
lant, who has argued his case very careful- 
ly, has informed us that his client is not 
willing to redeem the defendant No. 3. The 
trial Court made a decree which is some- 
what difficult to understand. He made a 
decree in favour of the plaintiff directing 
the defendant No.3 to redeem the plaint- 
iff for what is said to be the unexpired 
term of the usufructuary mortgage. From 
that decree the plaintiff appealed and the 
defendants preferred cross-objections. The 
learned Subordinate Judge dismissed the 
appeal of the plaintiff and also the cross- 
objections and affirmed the decision of the 
Munsif. The plaintiff appeals to this Court 
and the position taken on his behalf is 
that he was entitled to the present posses- 
sion of the property and having been 
wrongfully dispossessed by. the principal 
defendants, he was entitled to be put into 
possession. The defendants have also ad- 
vanced cross-objections against the decree 
of the Subordinate Judge and their posi- 
tion is that the plaintiff had no subsisting 
right to recover possession and his suit 
should be dismissed. 

We have now to consider whether the 
plaintiff, who repudiates his liability to 
redeem the defendants, is entitled to re- 
cover possession on the strength of his 
purchase of the equity of redemption in 
a portion of the property in the year 1321 
B.S. The plaintiff denied the validity or 
the bona fides of the mortgage under which 
defendant No.3 claimed. But it has been 
found by both the Couris below that the 
transaction is valid and binding on the 
parties to it. The question then is whether 
a purchaser of a portion of the mortgag- 
ed property from the mortgagor subsequ- 
ent to the mortgage, who was not made 
a party to the mortgage-suit but who has 

“been ousted from the possession of the 
mortgaged property by the purchaser in 
execution of the mortgage-decree, is entitl- 
ed to recover possession on the basis that 
the execution purchaser is a trespasser. 
There has been some divergence of opinion 
in this Court on the question. The con- 
tention of the learned Vakil for the appel- 
lant finds support in two cases, Grish 
Chunder Mondul v. Iswar Chunder Rai and 
Habibullah v. Jugdeo Singh (2). Those 
- (1) 4 0. W.N. 452. 

(2) 60. L. J. 609. 
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cases, however, are not in accordance with 
the previous decisions of this Court and 
have been doubted subsequently. The 
cases taking the contrary view are numerous 
and many of them are referred to in the 
case of Kalu Sharif v. Abhoy Charan 
Karmokar (3) in which the two cases men- 
tioned above were not followed. Certain 
other cases have been cited before us on 
behalf of the appellant, but those do not 
directly touch the question as in those 
tases the purchaser in execution of a mort- 
gage-decree obtained in the absence of a 
necessary party sued in ejectment the 
absent party who was in possession. It was 
argued that the same reasoning on which 
those cases were decided may be applied 
to the present case. But the position of a 
person in possession whose right to redeem 
is subsisting and unaffected by a decree 


‘when sued in ejectment as a trespasser by 


a mortgages or a purchaser in execution of 
an imperfect decree, is not the same as 
that of the plaintiff in this case who sues 
in ejectment. The general principle in 
such cases is that the absent party has a 
right to redeem, and to recover possession 
on redemption of the mortgage, but cannot 
sue in ejectment. The true principle is 
thus stated in Jones on Mortgages, s. 
1395: “When a party in interest other than 
the owner of the equity of redemption is 
not made a party to the bill, the foreclosure 
is not generally for this reason wholly 
void. It is effectual as against those per- 
sons interested in the equity who are made 
parties. The sale vests the estate in the 
purchaser subject to redemption by the 
person interested in it who was not made 
a party tothe proceedings. His only re- 
medy, however, is to redeem. He cannot 
maintain ejectment against the purchaser, 
He carinot have a sale set aside by interven- 
ing by petition in the foreclosure.suit. Hig 
only right is the right of redemption.” This 
principle has been followed in various cases, 
and is alsosupported by the decision of 
the Privy Councilin Umes Chunder Sircar 
v. Zahur Fatima (4), where an absent party, 
who was the plaintiff in the suit, was 
given the right to redeem the purchaser 


-in execution of a mortgage-decree in which 


the plaintiff was not made a party although 
he had an interest in the equity of redemp- 
tion. In our opinion, therefore, the plaint- 


(3) 62 Ind. Cas. 445; 25 C. W. N. 253. 
(4) 17 I. A. 201; 18 C. 164; 5 Sar. P. O, J. 507: 9 


Ind, Dec. (N. 8.) 110 (P. O). 
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iff is not entitled to geta decree in eject- 
ment as against the defendants on the 
basis tbat he is not bound to redeem the 
mortgage of defendant No. 3. As the 
plaintiff has not asked for redemption and 
in fact he has taken the attitude that he 
is not bound to redeem the defendant, 
his suit for ejectment must fail. 

With regard to the cross-objection it is 
diffizult to understand on what ground the 
defendant No, 3 was asked to redeem the 
plaintiff. The plaintiff's prior mortgage 
expired by efflux of time in the year 1322 
B. S. The plaintiff was only entitled to 
remain in possession of the 4 and $ bighas 
ofthe property by virtue of his purchase 
in 1321 B S.ofthe interest of the mort- 
gagor for the rents due to him and after 
1322 B. S. he had no other right in the 
land. The principal defendants took pos- 
session in 1328 B,S. when there was no 
mortgage in favour of the plaintiff which 


was subsisting and which they were bound 


to redeem. The cross-objection must, there- 
fore, succeed. . 

The result is that the plaintiff's suit 
must be dismissed with costs in all the 
Courts. 


ALN. Ay Appeal dismissed: Cross- 


objection allowed. 


LAHORE HIGH COURT. 

Firsr Civiu APPEAL No, 1283 or 1922. 
December 18, 1926. 
Present:—Sir Shadi Lal, Kr., Chief Justice, 
and Mr. Justice Agha Haidar, 
RADHA KISHAN KAUL—DEFENDANT— 

ÅPPELLANT l 
Versus 
SHANKAR DAS—PLAINTIFF—RESPONDENT, 

Contract Act (IX of 1872), s.78—Breach of contract 
—Agreement to sell immoveable property—Benami 
transaction—Document, formal, to be drawn up, effect 
of—Completed contract—Further negotiations, effect 
of—Hindu Law—Contract to sell by manager—Dam- 
ages, liability for—Damages, measure of. 

It is a common practice in this country that people, 
while paying money from their own pockets, purchase 
property for various -reasons, in the names of the 
members of their families. Such transactions are 
well-known as benami transactions and their validity 
is recognized by the Courts. Where, therefore, a 
person enters into an agreement for the purchase of 
immoveable property in the name of his wife, he is 
not debarred from maintaining a suit for specific 

erformance of the agreement or for damages for its 
Broach by reasons af the fact that the property was 
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intended to be conveyed in the name of his wife and 
not of himself. [p. 423, ot 

Acontract may be a completed and binding con- 
tract although a document in which its terms are to 
be embodied is to be executed and registered later 
on. The real test in such cases is the intention of 
the parties as to whether or not there is to be no 
binding contract till the document is executed or 
whether the document is merely to commemorate in 
the manner required by law the terms of a bargain 
already completed [p. 423, col. 2.] 

Where during the course of a correspondence which 
passes between the parties a certain stage is reached 
when they are ad idem, there is a completed contract 
between them and the mere fact that there are sub- 
sequent negotiations between them cannot be relied 
upon to defeat a claim for specific performance based 
upon the completed contract. In other words, when 
once itis shown that there is a completed contract, 
it is impossible that further negotiations between 
the parties can, without the consent of both, get rid 
of what may be called the crystallised contract al- 
ready arrived at and contained in the letters which 
have passed between the parties. [p. 424, co.l] ? 

A manager ofẹ joint Hindu family who has agreed 
to sell immoveable property belonging to himself and 
the other members of the family is personally liable 
under s. 73 of the Contract Act, for damages for 
failure to perform the contract, when it is found that 
the contract is not binding upon the other members 
of the family. [p. 424, col. 2.] 

The measure of damages in a case of a breach of 
a contract 10 sell immoveable property is the difference 
between the price agreed upon between the parties 
and the price at which the defendant actually sold 
the property to a third person instead of selling it to 
the plaintiff. [p. 425, col. 1.) 

Firstappeal from the decree of the Sub- 
ordinate Judge, First Class, Amritsar, 
dated the lst March, 1922. O 

Pandit Sheo Narain, R. B., and Mr. Kishan 
Dial, for the Appellant. 


‘| Lala Badri Das, R. B. and Messrs. Gobind 


Ram Khanna and Jamna Das, for Mr. 
Gobind Ram, for the Respondent. 


JUDGMENT.—This appeal arises out 
of a suit brought by the plaintifi-respond- 
ent for damages for the breach of a con- 
tract to sell a certain house situate in 
Amritsar. The plaintiff came into Court 
on the allegation that, as a result of the 
correspondence that passed between the 
19th July, 1916, and the 28rd February, 
1917, between the parties, the defendant 
had agreed tosell his house at Amritsar 
to the plaintiff forasum of Rs.. 9,060 and 
that in violation of the terms ofthat con- 
tract, the defendant eventually agreed to 
sell the house to one Gokal Chand on the 
4th March, 1917, for Rs. 15,500 and ultimate- 
ly on .the zlst March, 1914, executed and 
registered a eale-deed in Gokal Chand’s 
favour. The plaintiff, therefore, prays that 
a decree may be paseed in his favour for 
damages for the breach of the contract 
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for a sum of Rs, 6,500 baing the difference 

between the price at which the defendant 
had agreed to sell the house to him and 
the price for which he ultimately sold the 
house to Gokal Chand. The defendant 
pleaded that the plaintiff had no right to 
bring thesuit inasmuch as the sale had 
` been negotiated by him for and on behalf 
of his wife. It was further pleaded that 
there was nocompleted agreement between 
the parties which could give rise to a suit 
for breach of contract, and finally that 
even if there was a completed contract it 
was broken by the plaintiff himself and 
not by the defendant. The learned Judge 
of the Court below decreed the plaintiff's 
suit in full, holding that the defendant 
had agreed to sell the house to the plaint- 
iff and that there was a completed contract 
which is contained in P-4, dated the lith 
December, 1916, and that it was the defend- 
ant who had been guilty of breach of con- 
tract. He also refers to P-5 and P-6 as 
further showing that the contract between 
the parties was complete. 

The defendant hascome up in appeal 
and his learned Oounsel argued his case 
at avery considerable length. He repeat- 
ed the plea which had been raised on be- 
half of the defendant in the Court below 
that the plaintiff was not competent to 
bring the suit inasmuch as the real agree- 
ment, if any, was between the plaintiff's 
wife and thedefendant. Thereis no force 
in this argument, It is a common practice 
in this country that people, while paying 
money from their own pockets, purchase 
property for various reasons in the name 
- of the members of their families. Such 
transactions are well-known as. benami 
transactions and their validity has been 
recognised by the highest Courts of Justice. 

The learned Counsel for the appellant 
` has strongly argued that the letter P-4 
dated the llth December, 1916, could not 
be treated as the acceptance by the defend- 
ant of the plaintiff's offer, in that this 
. letter itself mentions that the defendant 
will have to consult the other members of 
his family in order to obtain their consent 

and that, furthermore, there is a reference 
to a draft of the sale-deed which was to 

be prepared later on by acertain Vakil of 

Amritsar and that the document was to be 

registered atà later date It is also argu- 

ed that the plaintiff in a subsequent letter 
and draft which accompanied it referred 
to certain indemnity clauses which he 
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wished toincorporate into the sale-deed 
and that there was also a certain dispute ag 
to who shall pay the costs of the stamp, 
etc. Now, as regards the argument that 
the consent of the other members of the 
defendant's family had not been obtained 
and that, therefore, there was no contract, 
we may point out that throughout the 
correspondence which passed between the 
parties the defendant never mentioned 
that any member of his family had any 
objection to the sale. As to the argument 
that the document had to be executed and 
registered at asubsequent date and that 
before this there was no binding contract 
we have the authority of Bijoya Kanta 
Lahiry Chowdhury v. Kailash Chandra 
Bhowmik (1) which lays down that the real 
test in such cases is theintention of the 
parties as to whether or not there is to be no 
binding contract till the document is exe- 
cuted or whether the document is merely to 
commemorate in the manner required by law 
the terms of a bargain already completed. 
A contract may be a completed and binding 
contract although a document in which its 
terms are to be embodied is to be execut- 
ed and registered later on. On a perusal 
of the record we do not find any such 
intention on the part of the parties that the 
completion of the contract depended 
upon the execution and registration of the 
sale-deed at asubsequent date. There ie, 
therefore, no force in this contention, 

But a more serious contention which 
was raised on behalf of the appellant was 
that the correspondence as a whole should 
be considered and that if, in spite of the fact 
that there were certain letters which can 
be pointed out as therepositories of the 
contract, there were subsequent communi- 
cations which passed between the parties 
about other matters connected with it, the 
contract cannot be taken to have become 
acompleted contract. There are observa- 
tions in three English cases: Hussey v. Horne 
Payne (2), Bristol Aerated Bread Co. v Maggs 
(3) and Rummens v. Robins (4) which seem to 
support the contention of the appellant to 
a certain extent. The case reported in 
Bristol Aerated Bread Co. v. Maggs (3) 
explains the law as laiddownin Hussey v. 

(1) 52 Ind. Cas. 575; 46 C. 771; 23 O. W. N. 563. 

(2) (1879) 4 A. C. 311; 48 L. J. Ch. 846; 41 L. T. 1; 
27 R. 585. 

(3) (1890) 44 Oh. D. 616; 59 L. J. Ch. 472; 62 L. T, 
416; 38 W. R. 393. 


(4) (1865) 3 De G. J. & S. 38; 14 L. T. 717; 11 Jur 
(N. s.) 631; 143 Wi Ri 970; 46 B R 57u 
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Horne Payne (2).' It says that although 
two letters standing alone might beevi- 
dence of a sufficient contract, yet a negotia- 
tion for an important term of purchase and 
sale carried on afterwards is enough to 
show that thecontract .was not complete, 
and that the parties were really in the 
stage of negotiations. But we find that in 
Bellamy v. Debenham (5) North, J., has 
adversely criticised the Jaw as laid down in 
these earlier cases. The learned Judge 
considers that Hussey v. Horne Payne (2) 
and Bristol Aerated Bread Co. v. Maggs 
(3) went too far. He held that when dur- 
ing the course of correspondence which 
passed between the parties a certain stage 
was reached when they were ad idem there 
was acompleted contract between them 
and the mere fact of there being subsequent 
negotiations cannot be relied upon to defeat 
the claim for specific performance. In 
other words, “when once it is shown that 
there isa completed contract it is impos- 
sible that further negotiations between the 
parties can, without the consent of both, get 

vid of what may be called the crystallised 
contract already arrived at and contained 
in the letters.” Itmay benoted here that 
this case went upin appeal and the judg- 
ment of North, J., was affirmed although on 
‘a different point. Buta case cameup be- 
fore the Court of Appeal, Perry v. Suffields 
(6). In this casewhich was an appeal from 
the judgment ofSargant, J., their Lordships 
of the Court of Appeal accepted and approv- 
ed of the statement of law enunciated by 
North, J., and. they also agreed with him 
in his criticism of the two earlier cases, 
Hussey v. Horne Payne 2) and Bristol 
‘Aerated Bread Co. v. Maggs (3). Their 
Lordships held that when once it is 
shown that there is a completed contract 
further negotiations between the parties 
cannot, without the consent of the both, get 
rid’of the contract already completed. Sub- 
sequent negotiations first commenced on 
new points after a completed contract had 
been arrived at and signed cannot be 
regarded as constituting part of the negotia- 
tions going on at the time when it was 
signed. | 
Applying the principle thus laid down by 
these later authorities we hold that there 
was a completed contract in the letter P-4 and 


(5) (1890) 45 Ch. D. 481 at p. 488; 60 L. J. Ch. 166; 
63 L. T. 220; 39 W. R. 257. 

(6) (1916) 2 Ch: 187; 85 L. J. Ch. 460; 115 L. T., 4; 
60 5 || 404, i 
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subsequently repeated in P-5 and P-6. The 
fact that the defendant wanted to graft some 
other terms upon the original contract in 
order to secure his position would not have 
the effect of wiping out the contract itself. 
We also find that the defendant did not in 
so many words decline to accept these 
terms which were subsequently sought to: 
be introduced by the plaintiff and, further- 
more, that the plaintiff himself abandoned 
these terms and did ‘not insist upon them. _ 

A further argument was also put forward 
that the plaintiff was guilty of breach in 
that hewas not in a position to perform 
his part of the contract and had not ready 
money to pay the price. There is no force 
in this argument. We have the evidence 
on behalf of the plaintiff that in order to 
pay the price ofthe sale of the house in 
dispute’ the plaintiff had shown his earnest- 
ness by selling some of his own property 
and depositing the proceeds in a Bank in 
his floating account, so that the plaintiff 
had done all that he was expected to do 
in order to show his readiness to carry out 
on his part the terms of the contract. 

It was argued on behalf ofthe defend- 
ant-appellant that there was other members 
of the joint family interested in this pro- 
perty and, therefore, the plaintiff could not 
ask the defendant totransferthehouse to him 
and as the defendant could not convey the 
house to the plaintiff so the plaintiff cannot 
maintain this suit for damages. This argu- 
menthas noforce. It was the plaintifi’s look- 
out ifhe was prepared tobe satisfied with 
what may be characterised as a defective title. 
The sale-deed had to be completed according 
to the termsof the contract by the defend- 
ant and it was not open to the defendant 
to commit the breach on the pretext that 
there were other persons interested in it. 
We have the authority of the Full Bench 
of the Madras High Court in Adikesavan 
Naidu v. Gurunath Chetti (7) that aManager 
of a joint Hindu family who had agreed 
tosell immoveable property belonging to 
himself and the minor members of the 
family was personally liable unders. 73 of 
the Indian’ Contract Act for damages for 
failure to perform the contract when it was 
found that it was not binding on the minors. 
In this view the defendant cannot possibly 
seek the protection of the Hindu Law retat- 
ing to co-parcenary body in order to defeat 
the plaintiff's claim. 


(7) 39 Ind. Cas. 358; 40 M. 338; 32 M. L. J. 180; 
(1917) M. W. N. 171; 5 L; W. 425; 22 M. L. T, 300: 
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We may here point out that, asa matter 
of fact, in the. sale-deed actually executed 
by the defendant in favour of Gokal Chand 
on the 21st March, 1917, the solitary name 
of Pandit Radha Kishan Kaul, defendant, 
appears asthe vendor. This is borne out 
by the evidence of Gokal Chand himself, the 
purchaser from the defendant, 

Some argument was addressed to us assail- 
ing the principle on which the Court 
below assessed damages. We think that 
the principle laid down in Nabin Chan- 
dra Saha Pramanik v. Krishna Baroni 
Dassee (8) and several other cases is perfectly 
correct and the measure of damages in a 
case like the present is the difference be- 
tween the price Rs. 9,000 agreed upon between 
the parties (vide P-4) and the price at which 
the defendant actually sold ‘the house to 
Gokal Chand on the 21st March, 1917. On 
a perusal of the whole record we have come 
‘to the conclusion thatit was the defendant 
who was guilty of the breach of contract. He 
received the offer of a larger sum of money 
from Gokal Chand and succumbed to the 
temptation with the result that he broke 
his contract with the plaintiff. 

We, therefore, affirm the decree of the 
‘Court’ below and dismiss the defendant's 
appeal with costs. 


Z. K. Appeal dismissed. 
(8) 9 Ind. Cas. 525; 38 C. 458; 15 C. W. N. 420. 


OUDH CHIEF COURT. 
First Civin MISCELLANEOUS APPEAL 
No. 76 oF 1925. 

i f AND 
Civit Revision No. 19 or 1926, 

' April 30, 1926. 

Present:— Sir Louis Stuart, Kr., Ohief 
Judge, and Mr. Justice Raza 
MUHAMMAD HADI AND OTAERS— 

PLAINTIFFS— APPELLANTS | 
VETSUS 
SADIQ HUSAIN AND ANOTHER—DEFENDANTS 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XLII, r. 
1—Review—Admission of review on particular ground 
—Decision on other grounds, legality of. 

Even though a Court determining a review is not 
necessarily confinedsto the grounds upon which the 
review is granted, yet, where a reviewis granted upon 
one ground it cannot be argued and decided upon 
a totally distinct and unconnected ground in a case 
where the actual officer who hears the review would 
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have no authority to admit the review upon the 
latter ground. [p. 426, col. 1.] 


Appeal against anorder of the Second 
Additional Subordinate Judge, Lucknow, 
dated the 15th September, 1925. 

Messrs. Ali Zaheer and Wasi Hasan, for 
the Appellants, 

Mr. Harkaran Nath Misra, for the Res- 
pondents. 


JUDGMENT.—The circumstances out 
of which this appeal and revision have 
arisen are these. A suit was instituted 
before the Munsif which was dismissed. 
It was appealed to Mr. Saiyed Ali Hamid 
who decreed the appeal on the 30th April, 
1925. He gave adeclaratory relief for the 
whole claim. The grant of the whole 
amount claimed was clearly a clerical error, 
for upon the showing of the appellants 
themselves they were not entitled to more 
than 19-25ths. On the 9th May, 1925, the 
defendant Sadiq Husain filed an applica- 
tion for a review clearly stating in that 
application that he wished this clerical 
error corrected, and Mr. Saiyed Ali Hamid 
ordered notice to issue under the provisions . 
of O. XLVII, r. 4 (2), of the Code of Civil 
Procedure. Now, it is clear upon the 
grounds taken in the application of the 
9th May, 1925, that Mr. Saiyed Ali Hamid 
was only asked to review his order on the 
ground of there being a clerical error and 
he issued notice to show cause why the 
review should not be granted on this 
ground alone. There was no suggestion 
made in the original application of any 
desire toobtain a review on the merits. 
Mr. Saiyed Ali Hamid was then transferred. 
If he had not already issued notice his 
successor could have issued notice on the 
ground of the existence of a clerical error, 
but his successor was not authorised to 
admit an application for review upon the 
merits. After Mr. Saiyed AliHamid had 
left, a second application was put in on 
the 14th May, 1925, in which Sadiq Husain 
endeavoured to challenge theorder on the 
merits. It is to be noted that Mr. Saiyed 
Ali Hamid had decided the appeal on a 
question of fact and that thus no second 
appeal lay. If Sadiq Husain was permitted 
to get are hearing ona question of fact 
he had an opportunity of getting Mr. 
Saiyed Ali Hamid’s decision reversed with 
the additional advantage that, as the ques- 
tion was question of fact, no second appeal 
could lie. The learned Subordinate Judge 
who has tried the appeal considered him- 

< . N J 
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` salf justified in re-trying the case upon the 
merits and arrived at a diferent conclu- 
sion from the conclusion arrived at by 
Mr. Saiyed Ali Hamid. We are of opinion 
. that be had no justification in going into 
the question on the merits in the peculiar 
circumstances of the case. There, no doubt, 
is authority for the proposition that a Court 
determining a review is not necessarily con- 
fined to the grounds upon which the review 
is being granted. It is only reasonable 
that considerable latitude should be al- 
lowed in the matter, but where, as here, 
a review is granted upon one ground, and 
then has been argued upon a totally dis- 
tinct and‘unconnected ground,-in a case 
where the actual officer, who heard the 
review, would not have authority to admit 
the review upon the ground upon which 
it was argued and decided, we consider 
that the course adopted cannot be support- 
ed. And, we go further and consider that 
the learned Subordinate Judge who decid- 
ed the review acted without jurisdiction 
in the matter, and that he had no juris- 
diction to determine the case in the way in 
which he determined it.- In our opinion 
no miscellaneous appeal lies and we dismiss 
Miscellaneous Appeal No. 76 of 1925, but 
we consider that we arejustified in taking 
action under our revisional power, and 
in Civil Revision No. 19 of 1926 we alter 
the decree so as to make it a declaration 
in respect of 19-25ths of the property in 
other words, we allow the grounds which 
were taken inthe application for review 
of the 9th May, 1925. In view of the 
circumstances of the case we direct Sadiq 
Husain to pay his own costs and. those of 
the other side both in the proceedings of 
this Court and the proceedings of the Court 
of the Subordinate Judge. 
A. N. A. Appeal dismissed; 
Revision accepted. 


LAHORE HIGH COURT. 
CIVIL APPEAL No. 1019 oF 1926. ` 
November 1, 1926. 
Present :—Mr. Justice Addison. 
Lala ISHAR DAS —PLAINTIFF— 
APPELLANT 
versus 
MUNICIPAL COMMITTEE NOTIFIED 
AREA—DEFENDAaANT— RESPONDENT. 
Punjab Municipal Act (IIT of 1911), ss. 61, 62, 242— 
Punjab Government Notification No. 27909 of 1922—1m- 
position af taxes described in s. 61 (8)—Sanction of 
Governor-General in Council, necessity of—Presump- 
dion under a 68 (9), whether applica to Notified Areas, 
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Sanction of the Governor-General in Oouncil is an 
indispensable preliminary condition for the imposi- 
tion of taxes described in s. 61 (3) of the Punjab 
Municipal Act. [p. 426, col. 2.] 

Notitied Area Committee, Una v. Amar Singh (1), 
followed. 

The provision contained in s, 62 (9) of the Punjab 
Municipal Act to the effect that a notification of the 
imposition of tax under the Act shall be conclusive 
evidence that the tax has been imposed does not ap- 
ply to the notified areas in view of the express pro- 
vision in the Punjab Government Notification No. 
27909 of 1922 extending only sub-ss. (1) to (4) of s. 62 
to such areas. [p. 427, col. 1.] 

Appeal from the decree of the District 
Judge, Hoshiarpur, dated the 23rd Decem- 
ber, 1925. 

Mr. M. L. Puri, for the Appellant, 

Mr. J. N. Aggarwal, for the Respondent, 

JUDGMENT.—B8y Notification 
No. 11419 datedjthe 28th April, 1919, the Pun- 
jab Government imposed a tax on residence 
within the notified area of Garhdewala in 
the Hoshiarpur District under the provisions 
of s. 242 (1) (a) of the Punjab Municipal 
Act. The plaintiff, who is a resident 
of the notified area, brought a suit for an 
injunction restraining -the notified area 
from realising the tax from him as it was 
illegal and he also claimed the release of 
a mare which had been attached in. 
order to satisfy the demand of the notifi- 
ed area. The two Courts below have held 
that the plaintiff was not competent to 
question the legality of the tax and dis- 
missed his suit. Against these decisions 
this second appeal has been preferred. : 

Under s. 242 (1) (a) the Local Govern- 
ment has power to impose, in any notified . 
area, any tax which could be imposed there 
by the Committee if the notified area were 
a Municipality, subject to a proviso. lt 
has, however, been held by a Hull Bench 


‘ofthis Court in Notified Area Committee, 


Una v. Amar Singh (1) that “the powers 
conferred ona Local Government by s. 242 
of the Punjab Municipal Act, with regard 
to notified areas, are limited to the imposi- 
tion of taxes described in s. 61 (B) of the 
Punjab Municipal Act. The sanction of 
the Governor-General in Gouncil is an in- 
dispensable preliminary condition for the 
imposition of taxes described in s. 61 (A).” 
The Act has been amended and s. 61 (A) 
now corresponds tos. 6) (3). It is admit- 
ted that the tax, imposed by the notifica- 
tion referred to, falls within s. 61 (A) or 
(3) of the Act and that the sanction of 


-the Governor General in Council was neces- 


j (I) 75 Ind. Qas. 909; 4 Gah: 442; A.I R. 1924 Dah; 
6L 
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Bary and that this sanction was not obtain- 
ed prima facie, therefore, the tex is illegal. 

Further, under s. 242 (i) (f) of the Act 
the Local Government may extend to any 
notified area the provisions of any section 
of this Act subject to such restrictions 
and modifications, if any, as~ the Local 
Government may think fit, Now, by Noti- 
fication No. 27609, dated the llth Novem- 
ber, 1922, the Punjab Government extended 
s. 62 (1) to (4) to all notified areas in the 
Punjab. It did not, however, extend s. 62 
(6) to (9). The lower Appellate Court held 
that s, 62 (9) must have been extended 
by implication, but Iam unable to agree 
to this contention. When certain sub-sec- 
tions are explicitly extended, it must be 
held that the other sub-sections were not 
intended to be extended. Sub-s, .(9) of 
s. 62, therefore, which is to the effect that 
@ notification of the imposition of a tax 
under this Act shall be conclusive evi- 
dence that the tax has been imposed in 
accordance with the provisions of the Act 
cannot be held to have been extended ' to 
this notified area. On the contrary, it 
must.be held that its application was not 
extended, 

There is another consideration. Sec- 
tion 242 gives the Local Government power 
to impose in any notified area any tax 
which a Municipal Committee could have 
imposed. But nowhere in the Act it is 
said that a notification to this effect must 
issue. For example, the wording of s. 244 
is noteworthy in this connection. The Local 
Government seems to have power to 
“impose the tax without a notification. 

Now, therefore, can it be said that a notifica- 
tion which does not seem tobe necessary 
under the Act, shall be conclusive evi- 
dence that the tax was imposed in‘occord- 
ance with the provisions of the Act? The 
case is in facton all fours with Notified 
Area Committee, Una v. Amar Singh (1) 
and no question of s. 62 (9)-comes in. 

I must accept the appeal and grant the 
plaintiff.an injunction restraining the notifi- 

‘ed area from collecting any tax from him 
under the notification in question and also 
ordering the notified area to release his 

‘attached mare. I understand that there 
is now a new notification imposing the tax 
afresh. The deeree will not apply to it. 

It is clear that the notified area is not to 
blame but the Punjab Government In 
these circumstances I only allow the .appel- 
dant his costs here and in the lower Appelt 
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late Court. Parties will bear their own 
costsin the trial Court. 
A. N. A, Appeal accepted. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 120 
or 1925. 

December 2, 1926. 
Present:—Mr. Justice Mukerji and 
Mr. Justice Graham. 
KHETRA MOHAN SAHA SARDAR 
AND OTHERS—Fixst & SECOND PARTY 
DEFENDANTS—APPELLANTS 


Ver SUS 

AKHIL CHANDRA DAS BHOWMIK 

AND OTHERS—PLAINTIFFS—RESPONDENTS, 

Bengal Tenancy Act (VIII of 1885), s. 149—Civil 
Procedure Code (Act V of 1908),s. 1l1—Landlord and 
tenant —Rent claimed by third party—Deposit in Court 
—Suit claiming rent—Title, question of, decision o, f- 
Res judicata. 

Sub-s. (3) of s. 149 of the Bengal Tenancy Act con- 
templates a suit which culminates not in a decree 
but an order of a limited kind, an order restraining 
payment out of the money deposited under sub-s, (1) 
of the section. It is, therefore, an order not finally 
decisive ofthe substantive rights of the parties but 
providing a machinery for the purpose of carrying 
out the scheme whereby it is sought to relieve a ten- 
ant from harassment, [p. 428, col. 1.] 

Where in such. a suit the Court incidentally goes 
into the question of title as regards the land the 
rent of which is in dispute, any finding of this kind 
will not operate as res judicata on the question of 
title between the parties in any subsequent litiga- 
tion. [p. 428, col. 2; p. 429, col. 1.] 

Appeal against a decree of the Officiat- 
ing Subordinate Judge, First Court, 
Tipperah, dated the 20th of May, 1924, 
affirming that of the Munsif, Second Oourt 
at Comilla, dated the 19th of April, 1923. 


Babu Chandra Sekhar Sen, for the Ap- 


pellant. 
JUDGMENT. 

Mukerji, J.—The first party defend- 
ants are the appellants in this appeal. 

The appeal arises out of a suit which 
purports to have been instituted as one 
under s. 149, sub-s. (3) of the Bengal 
Tenancy Act. A suit was instituted by the 
appellants, the first party defendants, against 
the second party defendants for recovery of 
arrears of rent. The latter denied relation- 
ship of landlord and tenant in that suit 
and contended that the money payable by 
them was payable not to the first party de- 
fendants but to a third party, namely, the 
plaintiffs, and they deposited the money 
under the provision of s, 149, sub-s, (1) of 
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the Bengal Tenancy Act. Notice of such 
deposit was served upon the plaintiffs and 
the latter then instituted the present suit 
out of which this appeal has arisen. 
< The suit has been decreed by both the 
Courts below and the substantial ground 
upon which the decisions of the said Courts 
have beer challenged before us is that if 
the suit be treated as one under s. 149, sub- 
8. (3) of the Bengal Tenancy Act the reliefs 
asked for in the plaint in the suit as well 
as those granted by the Courts below to the 
plaintiffs therein go far beyond the scope 
of the said suit and if the suit is treated as 
one for.declaration of title to land then 
the subject-matter of the suit exceeds the 
pecuniary jurisdiction of the Court by which 
it was tried. The suit is under s. 149, sub-s. 
(3) of the Bengal Tenancy Act and the 
circumstances under which the suit was 
instituted are also circumstances which are 
contemplated as being requisite fora suit 
instituted under that sub-section. The 
reliefs sought for in the plaint were, a 
declaration of title to Rs.28-1-0 which was 
in deposit in Court in favour of the plaint- 
iffs,a declaration that the first party de- 
fendants were not entitled to the said 
amount, an order that the said amount 
should not be paid out to the first party de- 
fendants and. a direction that if the first 
party defendants had withdrawn the said 
amount then a decree might be passed in 
favour of the plaintiffs for recovery of the 
same from them. The reliefs that were 
granted by the Court of first instance and 
were confirmed by the lower#Appellate 
Court are substantially those that were 
claimed in the suit. Having regard to the 
prayers in the plaint and the decree that 
has been passed in favour of the plaintiffs 
it is quite clear that the reliefs go far 
beyond the scope of a suit which legiti- 
mately falls within the purview of sub s. (3) 
of s. 149 of the Bengal Tenancy Act. As has 
been pointed out by this Court in the case 
of Tirthabast Singh Rai v. Purna Chandra 
Nag (1). Sub-s, (3) contemplates a suit 
which culminates not in a decree but in an 
order of a limited kind, an order restrain- 
ing payment out of the money and it is, 
therefore, an order not finally decisive of 
the substantial rights of the parties but 
providing a machinery for the purpose of 
carrying out the scheme whereby it is 
sought to relieve a tenant from harassment, 
(1) 14 Ind; Cas; 230; 16 ©. W. N. 558; 15 O.L, J. 


6 
a] 


_RHETRA MOHAN SAHA SARDAR v, AKWIL CHANDRA DAS BHOWMIK. [100 I O. 1927} 


The Courts below have proceeded on the 
view that the suit was one which fell legi- 
timately within the purview of this sub- 
section, The appellants, in my opinion, 
are perfectly right in the contention which 
they put forward that the view which the 
Courts below haye taken of this matter ig 
erroneous. The question then is whether 
we should set aside the decree which has 
been passed in this suit and order a fresh - 
trial thereof. From a perusal of the allega- 
tions contained in the plaint, the prayers 
which the plaintiffs sought for therein and 
the reliefs that have been granted to them 
it is clear to my mind that the suit may 
very well be regarded as one for declaration 
of title to Rs. 28-1-0 and for certain con- 
sequential reliefs. [tdoes not necessarily 
mean thatthe suit was for declaration of 
title to the land in respect of which. the 
money was deposited in Court. Ifit was a 
suit for declaration of title to the land 
itself it would certainly not have been 
within the jurisdiction of the Court in 
which it was instituted. Butif. as I have 
said, the suit is regarded as one for declara- 
tion of title to the money and for conse- 
quential reliefs, aud, in my opinion, if may 
be properly regarded as such, the reliefs 
which the plaintiffs have obtained therein 
are pertinent tothe allegations that were 
made in the suit, There was no want of 
jurisdiction in the Courts, as far as] have 
been able to see, in having treated the 
suit as one of the nature referred to above 
and the decree passed therein need not, 
therefore, be touched. 

An objection has been raised on hehalt 
of the appellants to the effect that if it is 
regarded as asuit for declaration of title 
to the money the observations and find- 
ings at- which the Courts below have ar- 
rived may in any future proceeding that 
may arise between the parties be regarded 
as having finally determined the question 
of title to the land as between the parties. 
This objection is a grave one and needs 
serious consideration. I have, therefore, 
carefully examined the findings at which 
the learned Subordinate Judge has arriv- 
ed and I am clearly of. opinion that al- 
though the learned Subordinate J udge 
incidentally went into the question of title 
as regards the land he has, made it clear 
in his judgment that he was not deciding 
any question of titie to the land itself and 
he has expressly stated in several passages 
in. his judgment that the suit was not one, 


[iOO'L. o. 1927} 
for declaration of title to the land and 
towards the end of his judgment he has 


also said that the declaration with regard 
to the money was made by him ona de- 


termination of the question as to who was. 


in possession of the land by receiving rent 
from the second party defendants. The 
findings and observations in the judgment 
of the learned Subordinate Judge, there- 
fore, cannot by any stretch of imagination 
operate -as res judicata on the question of 
title as between the parties in any future 
litigation. ` 

The appeal, therefore, in my , opinion, 
fails and must be dismissed. There is no 
appearance on behalf of the respondents 
and there will be noorder as to costs. 
“Graham, J.—I agree. 

Z, K, Appeal dismissed. 


OUDH CHIEF COURT. 
REvIEW APPLIOATION No. 5 of 1926.. 
March 17, 1926. 
Present:—Mr. Justice Misra. 
SHYAM LAL—APPLICANT 


versus 
OHANDRIKA DAT RAM PANDEY. 
. AND ANOTHER—OpposiTs PARTY. 

Civil Proceduré Code (Act V of 1908), s: 115, O. 
XLVII, r. l—Arbitration pending suit—Award— 
Order setting’ aside award—Revision—Review—Pre- 
liminary objection not raised before hearing, whether 
can be heard in review. 

An order setting aside: an award of an arbitrator 
in a reference pending a suit is a final order so far 
as the parties are concerned even though the case 
has not been finally decided and can, therefore, be 
revised under s. 115 of the Civil Procedure Code. |p. 
429, col. 2.] 

Riasat Ali v. Rae Rajeshar Bali (1) and Allahabad 
Bank v. Muhammad Raza Khan (2), followed. 

Rudra Prasad Pande v. Mathura Prasad Pande (3), 
not followed. i 

A preliminary objection as to the maintainability 
of a revision petition should be raised before the 
commencement of the hearing of the petition, and 
if no such objection is raised at that time it’ cannot 
be heard in an application for review of the order 
in revision. [p. 430, col. 1.] 

Application for review against an order 
of Mr. Justice Ashworth, in Civil Revision 
No. 15 of 1926, dated the 18th February, 
1926, and printed as 94 Ind. Cas. 162. . 

Mr. L. S. Misra, for the Applicant. 

. SUDGMENT.—This is an application 
for review of'a judgment of Mr. Justice 
Ashworth, a Judge of this Court, passed on 
the 18th of February 1926*. A suit, which 
“See 94 Ind, Oas, 1624 TT 
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was pending in the Court of the Munsif of 
Gonda on the Small Cause Court side, 
was referred by the parties to arbitra- 
tion. The arbitrator, who was a Pleader 
of the Court, decided the case it 
favour of the plaintiffs, Objection was 
taken against his award on the ground 
that it was vitiated by legal misconduct on 
the part of the arbitrator, The learned 
Munsif allowed this objection and set aside 
the award on the ground of legal miscon- 
duct and directed that the trial of the suit 
should proceed in the ordinary course. 

An application for revision against the 
order of the Munsif, setting aside the arbi- 
tration-award, was lodged in this Court and 
it came up for hearing before Mr Justice 
Ashworth, a Judge of this Court. He heard 
the parties and ultimately came to the con- 
clusion that the arbitrator’s award was not 
in any way vitiated by legal misconduct 
on his part. He, therefore, allowed the ap- 
plication in revision, directing the Munsitf 
to treat the award delivered by the arbi- 
trator appointed in the case as an effective 
award. 

The present application for review has 
heen filed against the judgment of Mr, 
Justice Ashworth. Insupport of the pre- 
sent application it has been urged by the 
learned Counsel for the applicant that this 
Court had no jurisdiction to hear an appli- 
cation for revision against an order which 
was passed before the case had been final- 
ly decided. The application for revision, it 
was contended, did not lie either under 
8.115 of the Code of Civil Procedure or 
under s. 25 of the Provincial Small Cause 
-Courts Act (IX of 1887). 

In my opinion the application for review 
must fail for the following reasons:— 

Firstly, that the order of the’ learned 
Munsif, so far as it superseded the arbitra- 
tion was a final orderso far as the parties 
to the case are concerned, Such an order 
has been considered by the late Court of 
the Judicial Commissioner of Oudh as “a 
case decided by a Court.” Vide the deci- 
sion of Chamier, J. C., and Evans, A. J.C., in 
Riasat Ali v. Rae Rajeshar Bali (1), and the 


` decision of Lindsay, J. C., and Stuart, A. J. 


C.,.in Allahabad Bank v. Muhammad Raza 
Khan (2). So far as I am aware this has 
been the law consistently followed in the 
Province ofOudh. My attention was drawn 
to a recent decision of the Allahabad High 


. (1) 6 Ind. Cas. 977; 13 O. C. 109. 
2) 16 Ind, Cas, 592; 15 0, O. 304 
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Court reported in Rudra Prasad Pande. v. 
Mathura Prasad Pande (3). With great 
respect for the learned Judges who decided 
the case I must say that I am not prepared 
to follow that decision and to set aside the 
law which has been consistently followed 
in this Province fora number ofyears. The 
case was, therefore, rightly taken up by Mr. 
Justice Ashworth in revision against the 
order complained of, and [ am not prepared 
to admit this application for review on the 
ground that a view different from that 
taken in this Court and which has prevailed 
here for anumber of years, has been taken 
in the Allahabad High Oourt. 

Secondly, I am not inclined to admit this 
application on the ground that this point 
was never taken before the learned Judge 
who heard the application for revision. It 
was the bounden duty of the Counsel, who 
appeared on behalf of the respondent in 
this Court, to have put forward such an 
objection in the form of a preliminary ob- 
jection before the commencement of the 
hearing of the application in revision. If no 
such objection was raised at that time it 
cannot be heard now in an application for 
review against that order. I should like to 
state clearly that itis most unfair to the 
Judges of the Court to file application for 
review against their judgments on grounds 
not raised before them at the time of the 
hearing. Such acourse cannot obviously be 


permitted. — 
_ I reject this application. 
A. N. A. Application rejected. 


. (3) 89 Ind. Oas. 173; 47 A. 916; 23 A. L. J. 656; 
A.L R. 1925 All. 566; L. R. 6 A. 459 Civ.4 





BOMBAY HIGH COURT. 
FULL BENCH. 
SECOND CIVIL APPEAL No, 884 or 1925. 
August 16, 1926. 
Present: —Justice Sir Lallubhai 
Shah, Kr., Mr. Justice Fawcett and 
; Mr. Justice Madgavkar. 
SHANKAR BAJI JOSHI—DEFENDANT— 
APPELLANT 


versus 
KASHINATH GANESH PURANIK— 
PLAINTIFF—RESPONDENT. 
Hindu Law—Inheritance—Uncles of the whole blood, 
whether exclude uncles of the half blood. 
The distinction between the whole blood and the 
half blood observed in the cdse of brothers and their 
sons according to the Hindu Law does not, under the 
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sidency, extend to the uncles of the deceased, that is,- 
the ‘sons of his grandfather. Paternal uncles of the 
whole blood do not, therefore exclude paternal uncles 
of the half blood in the Bombay Presidency. [p. 435, 
col. 2; p. 437, col. 2.] 

The decision in Vithalrao v. Ramrao isnot over- 
ruled by the ruling of the Privy Council in Ganga 
Sahai v. Kesri. [p. 432, col. 2.] 

Vithalrao v, Ramrao (1), followed, 

Samat v. Amra (4), explained. 

Second appeal from the decision of the 
District Judge, Ratnagiri, in AppealNo. 172 
of 1924, confirming that of the First Class 
Subordinate Judge, Ratnagiri, in Suit 
No. 165 of 1923. , 

ORDER OF REFERENCE TO A 

FULL BENCH. 

Shah and Fawcett, JJ.—(August 6, 
1926).—In this second appeal it is conceded 
by the learned Pleader for the appellant 
that there is no sustainable point of limit- 
ation. He rightly confines his contention to 
the question whether the plaintiffs who 
represent the interests of the uncles of half- 
blood of the deceased Vithalrao can inherit 
Ta property along with the uncles of whole: 

ood. 

Both the lower Courts have decreed the 
plaintiffs’ claim following the decision in 
Vithalrao v. Ramrao (1). After. a careful 
consideration of this question this Court 
dissented fromthe Fall Bench ruling in 
Suba Singh v. Sarafaraz Kunwar (2) on a 
similar point, Since the decision in Vithal- 
rao v. Ramrao (1) the view taken in that case 
has been followed in this Court consist- 
ently.. But it has been urged that the 
decision in Ganga Sahai v. Kesri (3) in 
effect dissents from that view. It would 
appear that the point to be decided in 
Ganga Sahav's case (3) was different from 
the point which arose in Vithalrao v. Ram- 
rao (1) and which arises in this case. 

However, it appears that at the time this 
appeal was admitted,. the admitting Bench 
consisting of Macleod, O. J., and Coyajee, 
J., directed that the appeal should be 
heard by a Full Bench. The Full Bench 
has been constituted by the Ohief Justice, 
and the appeal is placed before us to decide 
the point of limitation and then, if neces- 
sary, to formulate the question to be referred 
to the Full Bench. We formulate that ques- 
tion as follows :— D 

(1) 24 B. 317; 2 Bom. L. R. 139; 12 Ind. Dec. (N. 8, 


46. 
(2) 19 A. 215; A. W. N. (1897) 53: 9 Ind. Dec. (N, 6, 
149 (F. B). 

30 Ind. Cas. 265; 42 1. A, 177; 17 Bom. L. R. 


3 
gas 19 C. W. N. 1175; 18 M. L. T. 203; 29 M. L. J, 
329; 2 L. W. 837; 13 A. L. J. 999; 37 A. 545; 22 O. ly 


Mitakshara Law as administeredin the Bombay Pre- J, 508; (1915) M. W. N, 713 (P. O) 
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“ “Does the distinction between the whole 
blood and the half blood observed in the 
case of brothers and their sons according to 
Hindu Law extend to the uncles of the 


deceased, that is, the sons of his grand-- 


father, in this Presidency ?” 

The necessary relationship is indicated 
in the table given in the judgment of the 
lower Appellate Court ; and the facts are 
notin dispute, The answer to the question 
will, to a large extent, depend upon the 
- view which is taken of the effect of the 


decision in Ganga’ Sahat v. Kesri (3) on 


the decision in Vithalrao v. Ramrao (1). 
. We direct ‘that thiscase may be placed 
before the Full Bench as constituted by the 
learned Chief Justice on August 16. 
Mr: V. D. Limaye, for the Appellant. 
Mr. G. B. Chitale, for the Respondents. 
JUDGMENT OF THE FULL > 
BENCH. - 
Shah, J.—After hearing arguments on 
both sidesin this case, we have come to 
the conclusion that the question referred to 
the Full Bench should be answered in the 
negative. 


I shall state my reasons for this conclu- 


. sion briefly. So far as this Court is con- 
cerned this very question was considered 
very fully in Vithalrao v. Ramrao (1). Jen- 


kins, ©. J., and Ranade, J., who decided: | 


the case came tothe conclusion thatthe 


opinion éxpressed by Westropp, O.J., in 


the earlier decision of Samat v. Amra (4) 


should be accepted, and that the prefer-. 


ence of the whole blood over the half 
blood should be confined to the brothers 
and their sons asexpressly mentioned by 
Vijnaneshvara in the Mitakshara and by 
Nilakantha in the Vyavahara Mayukha and 
could not be extended to the case of uncles 
and more distant gotraja sapindas. They 
had before them the ‘view taken by the 
Full Bench of the Allahabad High Court 
withreference to a similar point in Suba 
Singh v. Sarafaraz Kunwar (2). The learned 
Judges differed from the view taken by the 
Fall Bench of the Allahabad High Court, 
and came to the conclusion that the dis- 
tinction between the whole blood and half 
blood was confined to brothers and their 
sons, and did-not extend to uncles and more 
distant gotraja sapindas. 

“Since then their Lordships of the Privy 
Council have held in Ganga Sahaiv. Kesri 
(3) which went up to the Privy Oouncil by 
way of appeal from the High Court of 
(4) 6B, 394; 6 Ind, Jur, 537; 3 Ind. Dec, (x, 8.) 718. 


‘ whole blood over half-blood 
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Allahabad, that “Under the Mitakshara 
Law apaternal uncle of the half blood is 
entitled to inherit in preference to the son 
of a paternal uncle of the whole blood.” 
Their Lordships observed in the judgment 
that “the preference given to the whole 


-blood over the half blood is confined to 


sapindas of the same degrees of descent 
from the common ancestor.” 

The question has been referred to the Full 
Bench in this case in’ consequence of the 
contention of the appellant that the observa- 
tions in the judgment in Ganga Sdhai v. 
Kesri (3) are-to the effect thatso far as the 
gotrajas of the same degrees of relationship 
are concerned, the rule as to preference of 
should be 
given effect to. It is contended that the 
decision in Ganga Sahai's cose (3) has 
the effect of overruling the view taken by 
this Court in Vithalrao v. Ramrao (1). lt 
is further contended in support of the view 
that the uncles of the whole blood should 
be preferred to uncles of the half-blood, that 
the reason given by Vijnaneshvara for pre- 
ferring brothers of whole blood over bro- 
thers of half blood would equally apply 
to the more distant agnates of the same 
degrees of descent.from the common an- 
cestor. 

As regards the first point it must be 
remembered that in Ganga Sahai v, Kesri 
(3) the competition was between an uncle 
of the half-blood and sons of an uncle of 
the whole blood. That is clearly pointed 
out in the following passage at page 183* of 
the report :— 

- “The question then arises who among the 
two sets of plaintiffs are entitled to the 
inheritance of Bahadur Singh. At the time 
of his widow's death in 1894, when the 
succession passed to the collaterals, Raja- 
ram, his uncle by the half blood, was alive; 
and he claimed the properties in preference 
to Kalka Pershad and Jian Lal, the song 
of a full paternal uncle named Gunga 
Pershad. Rajaram has since died and ig 
now represented by his sons and grandsons 
who are plaintiffs in one of thesuits and 
respondents before this Board. Jian Lal 
has also died, and hisson, Munshi Lal, now 
stands in his place. Kalka Pershad and 
Munshi Lal were the plaintiffs in the second 
suit, and they claimed in opposition to 


- Rajaram to be the heirs of Bahadur Singh 


by virtue of their relationship to him being 


of the whole blood.” 
Page of @LA—[id) ~ N 
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With reference to the argument that 
was advanced before them their Lordships 
observe as follows at page 184* of the 
report:— 
* “This argument, in their Lordships’ opin- 
ion, would apply with equal force to the 
case of half brothers and the sons of bro- 
thers of the whole blood. But it is con- 
ceded that the author of the Mitakshara has 
expressly declared that brothers of the 
half blood come before nephews of the 
whole blood, and in principle they see no 
reason to differentiate between the brothers 
of the propositus and the brothers of his 
father. Having regard to the general 
scheme of the Mitakshara, ‘their Lordships 
think that the preference of the whole blood 
to the half-blood is. confined to members 
of the same class, or, to use the language 
of the Judges of the High Court in Suba 
Singh v. Sarafaraz Kunwar (2) to ‘sapindas 
ofthe same degrees of descent from the 
common ancestor, and that, therefore, on 
the death of Lachman Kuer, Rajaram as 
uncle of the half:blood became entitled to 
the inheritance of Bahadur Singh to the 
exclusion of his cousins.”: | | 

These observations, no doubt, if read 
without reference to the point which came 
up for decision before their Lordships, 
would appear to support the contention of 
the appellant that their Lordships decided 
that the preference of the whole blood over 


the half blood under the Mitakshara was. 


not confined to brothers and their sons, but 
extended to more distant agnates who come 
under the terms gotrajas as used in Yajna- 
valkya’s text or the expression samangotraja 
sapindas used by Vijnaneshvara in his com- 
mentary. 

It may be noted that, though the case of 
Vithalrao v. Ramrao (1), was referred to in 
the argument before their Lordships, there 
is noreference to that case in the judg- 
ment, andit is not unreasonable to assume 
that if their Lordships intended to decide 
the question as to whether among gotraja 
sapindas of the same degrees the relations 
ofthe whole blood should be preferred to 
relations of the half-blood under the Mitak- 
shara generally, they would have referred 
to’this case in terms to express their dissent 
from it. As, however, their Lordships were 
not concerned to decide that question, even 
taking the general scheme of the: Mitak- 
shara to be as stated in that judgment, 


#Page of 42 I, A—[Hd.] 
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their Lordships hold that it could not 
apply to relations who were more distant 
in degrees but would apply to relations of 
the same degrees of descent from the com- 
mon ancestor. No doubt, the observations 
are general, and they are capable of being 
read in the sense in which the learned 
Pleaderfor the appellant has asked us to 
read them. But it seemsto me that these 
observations must be read with reference 
to the facts of that case and the point which 
was before their Lordships for decision. . 
Their Lordships did not state whether, in 
the case of gotraja sapindas of the half 
blood and whole blood ofequal degrees, 
the view taken by this Court was or was 
not correct according to the true reading 
of the Mitakshara and the Vyavahara 


.Mayukha, which would be the prevailing 


authorities in this Presidency on .questions 
of Hindu Law. As that case is not referred 
to in the judgment and that was not the 
point before their Lordships, it seems to 
me that we cannot allow the appellant's 
contention that that view is dissented from 
or overruled by their Lordships of the Privy 
Council, i 

It is urged, however, that, apart from the . 
decisions, the view taken by the Full 
Bench of the Allahabad High Court is to 
be preferred to the view taken by this 
Court in Vithalrao v. Ramrao (1) and that, 
as the matter is before us as a Full Bench, 
we should reconsider the view taken by 
this Court in Vithalrao v. Ramrao (1). Tak- 
ing that argument at its best, it really 
comes to this, that because in the Mitak- 
shara Vijnaneshvara in dealing with the 
case of brothershas made this distinction 
between brothers of the whole blood and 
brothers of the half blood, and as he has 
given as areason that “to the nearest sapinda, 
the inheritance next belongs,’ which is 
a quotation from the verse of Manu (Chap. 
IX, Verse 187) the same reasoning should 
be applied to uncles and more distant 
agnates and uncles of the whole blood 
should be preferred to uncles ofthe half 
blood. The argument involves this that 
the distinction which Vijnaneshvara makes 
as regards brothers explicitly should be 
read as applying to all the gotraja sapin-~ 
das of the same degree referred to as heirs’ 
under the general term “‘gotraja sapindas,” 
Considering this argument, with reference 
to the texts quite apart from the decisions, 
it seems to me that, afterreferring to the 
compact series of heirs, Vijnaneshvara pro< 


[100 L C. 1987] 


ceeds to lay down the general order of suc- 
cession ; and after referring to the grand- 
mother he proceeds to ley down by way of 
commentary on thetext of Yajnavalkya as 
follows :— 

“On failure of the paternal grandmother, 
the (gotraja) kinsmen sprung from the same 
family with the deceased and (sapinda) 
connected by funeral oblations, namely, the 
paternal grandfather and: the rest, inherit 


“the estate....... a 4 


“Here, on failure of the father's descend- 
auts, the heira are successively the 
paternal grandmother, the paternal grand- 
father, the uncles and.their sons. 

“On failure of the paternal grandfather's 
line, the paternal. great-grandmother, the 
great-grandfather, bis sons and their issue, 
inherit.” f 

[See Mitakshara, Chap. II, sec. V, paras. 
3, 4 and 6])—Btokes Hindu Law Books, pp. 
446-447. | 

It is to be noted that in this section 
where he deals with the order of suecession 
among the agnates, Vijnaneshvara does not 


‘say a word with reference’ to the distinc- 


j 


tion between the whole blood and the half- 
blood. In the original textthe expression 
used is that in the absence of the grand- 
mother “samanagotraja sapindas” will in- 
herit. Then he refers to uncles and their 
sons, and the word used is “kramena” 
“in order” i.e., in the order mentioned 
there. It means that the grandfather 
excludes the uncles and the uncles ex- 
clude the sons of the uncles. This indi- 
cates nearness or propinquity by degrees of 
relationship without any reference to the 
distinction of the whole bleod and half 
blood in any one of these groups. If Vijnane- 
shwara really was of opinion that the dis- 
tinction which he had made as regards 
brothers was to be extended to distant 
agnates of thesame degrees, it seems to 
me that he would have expressly said so. 
In interpreting the Mitakshara itis rather 
an unsafe and treacherous ground to take, 
that because the reason given with refer- 
ence to the distinction between brothers 
of the whole blood and brothers of the half 
blood is generally stated, it should general- 
ly apply to other relations also. At least 
it seems to me that that is not the scheme 
of the Mitakshara, and with respect I agree 
on this point with the view taken by Mr. 
Justice Ranadein bis judgment where this 
point has been dealt with, and where other 
yeasons elso are given foradopting that view 


23 
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It is perfectly accurate to say, as Westropp, 
O.J., said in Samat v. Amra (4), that neither 
in the Mitakshara nor in the Vyavahara 
Mayukha there is any reference to the dis- 
tinction between the whole blood and the 
half blood as regards the succession among 
gotraja sapindas. Mr. Limaye for the ap- 
pellant has not been able to find anything 
in any other original work on Hindu Law 
having any authority in this.Presidency in 
which the distinction, which has been 
made expressly as between brothers of the 
whole blood and brothers of the half blood 
has been made with reference to uncles or 
more distant egnates. In the absence of 
any such distinction made in any such 


-book, it seems to me that the view taken 


by this Court in Vithalrao v. Ramrao (1), 
affirming the opinion of Westropp, C. J., in 
Samat v. Amra (4), is the correct view to be 
adopted at least sofar as this Presidency is 
concerned, 

Then there is the further consideration 
that this rule of inheritance as interpreted 
in Vithalrao v. Ramrao (1) has heen in 
force in this Presidency for over forty 
years ever since 1882 when the case of 
Samat v. Amra (4) was decided. It is 
quite true that in that case the competing 
heirs were more distant agnates, and not 
of the same degree. But the opinion was 
definitely expressed and in Vithalrao v. 
Ramrao (1) the competition was between 
uncles of the whole blood and uncles of 
the half blood just asin the present case, 

I am conscious of the divergence of judi- 
cial opinion on this point as also of the 
weighty opinions in favour of the other 
view. In Allahabad, Bengal and Madras, 
the Mitakshara has been interpreted in 
the sense that the distinction between the 
whole blood and the half blood expressly 
accepted.by Vijnaneshvara with reference 
to brothers applies to all gotraja sapindas 
of the same degree. The Allahabad case is 
already referred to and the decisions in 
Sham Singh v. Kishun Sahai (5) and Nachi- 
appa Gounden v. Ieangasami Gounden’ (6) 
represent the Bengal and Madras views, 

I may add that in the Madras case which 
went up tothe Privy Council, see Kanga- 
sami Gounden vr Nachiappa Gounden (7), 

j . 190. - 

ti) 28 Ind. tas. 757, 28 M. L. J. 1; 17M. L. T, 87; 
2 L. W. 69; (1915) M. W. N. 53 (P. B 

(7) 50 Ind. Cas. 498; 46 I. A. 72; 21 Bom, 1. L. G40; 
36 M. L. J.493; 17 A. L. J. 536; 29 C. L.J. 559; 2i 
O. W. N. 777; (1919) M. W. N. 269; 42 M. 523; 26 yy. 
L. T. 5; 10 L. W, 105; 1 U, P, L. R (P.O) 66 eb, Cy 
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this particular point did not arise before 
the Privy Council. Infact the dispute in 
that case between defendant No. 3 and the 
other contending parties, which related to 
the preference of the whole blood over the 
half blood, was finally settled by the judg- 
ment of thé High Court in the appeal 
under the Letters Patent reported in 28 
= Madras Law Journal [Nachiappa Gounden 
v. Rangasami Gounden (6)] and defendant 
No. 3 or this legal representative was not a 
party to the appeal before the Privy Council. 
That is why it is said at page 76* of the 
report that the decision as to the preference 
of the whole blood over the half blood was 
acquiesced in by defendant No. 3. ; 


Anyhow the fact remains that the con- ’ 


current opinions on this point of the two 
Judges, who heard the appeal and of the 
three other Judges, who heard the appeal 
under the Letters Patent in that case, were 
in favour of that view. Seshagiri Ayyar, 
J., has dealt with this point in detail. 


In the Calcutta case Mr. Justice Mookerjee 
has.dealt with it at length, and in Ganga 
Sahats case (3), this point may be said to 
be included in the reference to the general 
scheme of the Mitakshara. This makes a 
very formidable weight of judicial author- 
ity against the view that has prevailed in 
this Presidency during these years. In 
face of opinions of Knox and Banerjee, JJ., 
of the Allahabad High Court, of Mookerjee, 
J., of the Calcutta High Court and the 
considered and concurrent opinions of the 
Madras High Court in Nachiappa Gounden's 
case (6), one must pause to see whether 
after all the view accepted in this Presi- 
denvy may not be mistaken. I have con- 
sidered the Mitakshara, the Vyavahara 
Mayukba and the Virmitrodaya on this 
point. There is not a single reference in 
terms to the distinction of the whole blood 
and half blood as regards the descendants 
of grandfather or more distant agnates. 
The references in the Mayukhaare limited 
to brothers and sons of brothers of the 
whole blood and half blood, There is no 
reference to this distinction while speaking 
of uncles (pitrivyah) and other distant 
relations. ‘There is no such. distinction 
ın Nirnaya Sindhu or Dharma Sindhu. In 
Subodhini, which is a commentary on the 
Mitakshara, there is a more detailed list of 
the agnates (gotraja sapindas) given; but 
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in that passage no reference is made to 
such a distinction as regards the agnates. 
Nor is there any such reference in tne 
Balambhatti. 1 recognise that in the 
Madana Parijata, there is a reference as 
pointed out by Mookerjee, J., in his judg- 
ment. 


Thus, at least so far as the texts of author- 
ity-in this Presidency are concerned, there 
is no express reference to this distinction 
as regards uncles and other distant agnates. 
The manner in which the author of the 
Vyavahara Mayukhahas bracketed brothers 
of the half blood and sons of brothers of 
the half blood with the grandfather and 
the great-grandfather appears to me to 
indicate that he never .intended to carry 
the distinction any further.’ If I may say 
so with respect the view accepted in the 
other Presidencies has been much influenc- 
ed by the consideration that as Vijnanesh- 
vara accepted this distinction with regard ` 
to brothers as indicating nearer sapindaship 
according to his definition of it, he must 
be taken to have meant to apply it to all 
gotraja sapindas of the same degree. It is 
this step which is sought to be justified by 
reference to rules of construction by’ 
Mookerjee, J., in Sham Singh's case (5) and 
by Seshagiri Ayyar, J., in Nachrappa 
Gounden’s case (6). It is that very step that 
I find it difficult to take. It seems to me 
that the historical perspective of these texts 
affords a safer guide ona point of this 
nature. ‘ 

The Smriti writers like Manu and Yaj- 
navalkaya have made no such distinction 
atalleven in the case of brothers, When 
we come to the period of Vijnaneshvara 
this distinction is made as the practice of 
custom had grown by that time. 


This is emphasised more by Nilakantha 
in the Vyavahara Mayukha by giving the 
half brothers and their sons a still lower 
place. But in the general description of 
heirs from the gotraja sapindas there is no 
referenceto any such distinction. It seems 


to me that undue emphasis is laid upon the i 


reasons given by Vijnaneshvara for pre- 
ferring the mother tothe father as an heir 
and for giving preference to brothers of the 
whole blood over brothers of the half blood. 
and upon the meaning of the word ‘sapinda' 
as accepted by him in the *Acharadhyaya. 
But sufficient weight is not given to the con- 
sideration that the conclusion in each case is 
the important thing and not necessarily 


) 
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the reasons. For. instance, the Vyavahara 
Mayukha gives preference to the father 
over the mother and is in conilict with the 
Mitakshara on this point. 

As among brothers of the whole blood 
and of the half-blood, Nilakantha changes 
the order and puts in nephews of the whole 
blood before brothers of the half blood. 
Then the Vyavahara Mayukha specially 
mentions the sister as an heir before the 
gotraja sapindas but after the grandmother 
and though the Mitakshara does not men- 
tion the sister at all, under the rule accept- 
ed in this Presidency that the Mitakshara 
and the Mayukha may be harmonised as 
faras possible, the sister has been given 
. the same place in the districts where the 
Mitakshara is to be preferred to the Mayu- 
kha in case of a conflict, as has been given 
to her under the Vyavahara Mayukha. It 
. is difficult to apply the reasons logically to 
all positions and sometimes an apparently 
logical application or extension of the 
reason given for arule may lead to a con- 
clusion which neither Vijnaneshvara nor 
Nilakantha may have contemplated. 


Further, the terms used for indicating 
the difference between whole blood and the 
half-blood are sodara and bhinnodara— 
literally ‘of the same womb’ and ‘of the 
different womb.’ : 

Those words are used with reference to 
the propositus. In their very nature they 
cannot be applied to uncles and their sons. 
The uncle would beasodara or bhinnodara of 
the father of the propositus. The relation- 
ships are throughout described with refer- 
ence to the propositus. In extending this 
distinction to pitrivyah (uncle), the expres- 
sions will have to be read with reference to 
the father and in the case of more distant 
agnates with reference to the grandfather 
and higher ancestors. In dealing with the 
question as to whether the heirship among 
gotraja sapindas goes per stirpes or per 
capita, Telang, J., has referred to this con- 
sideration in Nagesh v. Gururao (8), in 
these terms (page 305*):— 

“It isto be remarked, that the remoter 
heirs succeed in their own right, and direct- 
ly to the propositus. According to the 

. Mitakshara, no doubt, they succeed as be- 
longing to the ‘line’ of this or that ancestor 
of the propositus. But that is not material 
on the present point.” : 


(8) 17 B. 303; 9 Ind. Dee. (N. s.) 198. 
"Page ofM BEd] 
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I do not desire to lay undue emphasis 
upon this point. But after giving my best 
consideraion to the various reasons given 
in the judgments of the other High Courts 
to which I have referred above, I am still 
unable to see my way to think that the view 


. accepted in this Presidency is erroneous or 


opposed to the texts. On the contrary, I 
am satisfied that that is the correct inter- 
pretation of the Mitakshara and the 
Mayukha. The propinquity—pratyasatti— 
contemplated with reference to the gotraja 
sapindas is the propinquity to the. pro- 
positus by degrees through one ‘ancestor or 
another, as clearly indicated by Vijnanesh- 
vara. ` 

I desire to add a word with reference to 
the decision in Jana Appa Sutar v. Rakhma 
Narayan Badiger (9). It is urged that if 
a full sister -is preferred to a half sister, 


.thouga nothing is mentioned about this 


diference in the Mitakshara the difference 
of the whole blood and the half blood with 
reference to brothers is extended to them; 
ana there is no reason why it should not be 
extended to the uncles. It is true that in 
this Presidency a full sister is preferred to 
a half sister even under the Mitakshara on 
the ground of propinquity. But, as I have 
said, there is no good reason to extend it 
further to the gotraja sapindas; neither 
Vijnaneshvara nor Nilakantha refers to this 
distinction while dealing with the gotraja 
sapindas as heirs after the named heirs: 
and such distinction as is to be found be- 
tween a sodara sister and a bhinnodara sister 
in Nirnaya Sindhu and Dharma Sindhu is 
not to be found with reference to the uncleg 
and other agnates. The position of the sister 
is peculiar in this Presidency and considera- 
tions applicable to her cannot be extended 
or applied to gotraja sapindas generally. 


Iam, therefore, of opinion that, on a 
fair reading of the Mitakshara and the 
Mayukha, the rule accepted in Vithalrao 
v. Ramrao (1) should be followed and the 
question should be answered in the nega- 
tive. 

Fawcett, J.—I agree in the answer 
proposed by my learned brother. I certain- 
ly do not think that the Privy Council in 
Ganga Sahai v. Kesri (3) intended to overa 
rule the decision of this Court in Vithalrag 
v. Ramrao (1); and, as pointed out by my 
learned brother, the difference of opinion 
between this Court and the’ Allauabad 


(9) 52 Ind, Cas, 8; 43 B. 461; 21 Bom. L, R. 208, 
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High Court on the question discussed in 
Vithalrao v. Ramrao (1) was not really 
before the Privy Council. Having regard 
to the care always taken by the Privy 
Council to decide only the exact point or 
points before them, it seems clear that 
they did not intend to decide on this 
difference of opinion. Speaking only for 
myself, I think the utmost that can be 
said is that the view taken by this Court 
is to some extent weakened, in so far as 
the Privy Council have approved the appli- 
cation of a principle, which, if extended, to 
the present question about whole blood 
and half blood, would favour the Allahabad 
view, They have allowed the principle 
laid down in Ch. II, section IV, placitum 8, 
of the Mitakshara about a competition be- 
tween nephews and brothers to be extend- 
ed to the case of remoter agnates; and it 
can, therefore, be said that the principle 
laid down in the neighbouring placitum 5 

-in regard toa competition of whole blood 
and half blood in the case of brothers should 
similarly be extended to the case of re- 
moter heirs, éspecially as the reason given 
for the principle applies equally to the case 
ofsuch ramoter heirs. That, I think, is the 
most that can legitimately be said. But, on 
the other hand, if the point did come up 
before the Privy Council, they would have 
to consider how far the principle of stare 
decisis should be given effect to. I 
also think that the ruling in Vithalrao 
v. Ramrao (1) should not be dissented from 
bya Full Bench of this Court except for 
very strong reasons, and it is preferable 
that, as was said in that case, any such 
reversal should have the authority of the 
Privy Council. 

Madgavkar, J.—The answer to the 
reference is, in my opinion, in the nega- 
tive. 

[na case comas from the Ratnagiri Dis- 
trict and is governed by the Mitakshara, 
The exact point now in question, namely, 
whether the paternal uncles of the whole 
blood exclude, or whether they only share 
equally with paternal uncles of the half 
blood, aroseand was decided by this Courtin 

18) ) in favour of the latter, in Vithalrao v. 
Ramrao (1). tn their elaborate judgments, 

Sautins, C. J., and Ranade,J., considered and 
aduered Lo the principle enunciated in 1882 
by Westropp, \. J.,inSamat v.Amra (4) that, 

yirstly, as between spindas generally, the 
class uearest in propinguity to the common 
ancestor shares cqually among the indi- 


SHANKAR BAJI JOSHI V. KASHINATH GANESH PURANIK. 


(109 Í. C. 1927] 


viduals composing it but excludes the 
class more remote, irrespective of consider- 
ations as to whole blood or half-blood ; 
secondly, that the only exceptions to this 
rule are two classes expressly mentioned in 
the Mitakshara, namely, (a)"brothers and 
(b) the sons of brothers, each of these two 
classes of the whole blood excluding res- 
pectively the corresponding class of the 
half blood; and, thirdly, that this exclusion 
of half blood should not be carried further 
in the case of any other class of sapindas. 
On the second point, it might be added, 
the Mayukha goes one step further than 
the Mitakshara, preferring brothers’ sons 
of the whole blood not merely to brothers’ 
sons of the half blood but even to brothers 


- of the half blood. 


The Bench in the case of Vithalrao v. 
Ramrao (L) adhered to the view in the 
earlier case of Samat v. Amra (4) after ' 
a detailed consideration, especially by 
Ranade, J., of the contrary view of the 
Full Bench of the Allahabad High Court in 
Suba Singh v. Sarafaraz Kunwar (2). 

In that case it was the great-great-grand- 
father of the deceased, who had married two 
wives and the contest was between (1) his 
great-grandson through the first wife and’ 
of the half-blood on the one side, (2) the 
great-grandson, and (3) the great-great- 
grandsons through the second wife on the 
other, both of the full blood. It was held 
differing from the view in Samat v. Amra (4) 
that the second, namely, the great-grandson 
of the full blood, succeeded, excluding both 
the first as being the half blood, and the 
second as being more distant sapindas, 

fn 1907 both the case of Vithalrao v. 
Ramrao (1) as well as the Full Bench case 
of Suba Singh v: Sarafraz Kunwar (2) 
were considered in the Calcutta High Court 
by Mookerjee, J., in the case of Sham 
Singh v. Kishun Sahat (5). In that case, 
which was from Bihar and was governed 
by the Mitakshara and not by .the 
Dayabhaga, the High, Court of Calcutta 
preferred the Allahabad view to that which 
prevailed in this Court. 


The answer of the Fall Bench of the 
Allahabad High Court was apparently 
thought to be more far-reaching in its’ 
effect than it was meant to be. For, in 
a later case, Kesrt Rohan v. Ganga Sahat 
(10), governed by the Mitakshara alone and 
not by the Mayukha, where the contest 


(10) 6 Ind, Cas. 364; 32 A. 541; 7.4. Lid, 580 F. B, 
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was between an uncle of the half blood and 
ason of an uncle of the full blood, the 
District Court and the Subordinate Court 
held in favour of the latter, on the author- 
ity of the Fall Bench case of Suba Singh 
v. Surafraz Kunwar (3). The Full Bench 
in Kesri Rohan v. Ganga Sahai (10), how- 
ever, decided, in favour of the uncle, ex- 


plaining that the preference of ihe whole - 


blood only applied to sapindas of the same 
degree of descent fromthecommon ancester 
and not to persons of different degrees—a 
decision and aview upheld in appeal by 
the Privy Council in Ganga Sahai v. Kesri 
(3). Although both the Bombay cases 
were referred to in arguments before the 
Privy Council, the decision did not deal 
with them. In my opinion, this decision 
merely affirms the first proposition laid 
down by Westropp, ©. J., in Samat v. 
Amra (4). And it did not consider or ex- 
press an opinion on the third proposition 
stated above, which is the only proposi- 
tion on which the Bombay view in Samat 
v. Amra (4) as applies in Vithalrao v. 
Ramrao (1) differs from the view of the 
Calcutta and the Allahabad High Courts, 
at least in regard to the distinction of 
blood as between the descendants of the 
grandfather of the same degree of propin- 
quity. 

Therefore, in my opinion, the weight of 
the Bombay decisions is not-affected by 
the decision of the Privy Council. Nor 
do I understand a single sentence in that 
decision, namely, “having regard to the 
general scheme of the Mitakshara, their 
. Lordships think that the preference of 
the whole blood to the half blood is con- 
fined to members of the same class,” neces- 
sarily implies an extension beyond the two 
classes. of brothers and sons of brothers which 
ig now under consideration. 

My learned brother Shah has pointed out 
thatin 1914 a Full Bench of the Madras 
High Court has, in Nachiappa Goundan 
v. Rangasami Goundan (6), accepted the 
view of the High Courts of Allahabad 
and Calcutta in preference to the view of 
this Court but that in the appeal to the 
Privy Council [Rangasami Goundan v. 
. Nachiappa Goundan (7)| the party of the 


half blood, original defendant No. 3, was. 


not a party. The point now in question 
did not arise and the judgment proceeded 
on the questions of the Hindu widow’s 
power of surrender and estoppel against 
the plaintiff. 
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On the texts themselves, I do not venture 
to add anything to the full discussion of 
Ranade, J., on the one hand or of Mook r- 
jee, J., on the other in Vithalray v. Rum- 
rao (1) and Shain Singh v. Kishun Sahai‘) 
respectively referred to above. What moa 
needs to be said has already been said by 
my learned brother Shah, 

The question appears to revolve round 
two points, viz., (1), propinquity, and (2) 
construction of the text. On each, one cf 
two views is possible. Does propinquiiy, 
as test of succession, in the text in ques- 
tion in the Mitakshara, mean merely dis- 
tance of the class from the common im- 
cestor; or does it further involve complete 
Mendelism up to particles of blood, euch 
as descent or ascent through whole blocd 
and half-blood ? And is the text in question 
as to brothers and their sons, enumerative 
and exhaustive, as an exception to the 
former view; or is it illustrative of the 
latter view ? ‘The three other High Courts 
have accepted the latter view on each point, 
this Court the former view. Tach is, in 
theory, a tenable view. In practice and 
custom, as far as I know, the latter prevails 
—at least in this Presidency. 

Moreover, accepting as l do both the 
principle of stare decisis referred to by 
Jenkins, ©. J., in Vithalrao v, Ramrao (1) 
and its particular weight in regard to rules 
of Hindu Law as settled by the judicial de- 
cisions [Brij Narain Rai v. Mangla Prasad 
(11)] and the reasoning and conclusion of 
Ranade, J., in his lucid discussion of the 
texts, I content myself with a respectful 
expression of my concurrence with the view 
of these learned Judges in preference to 
the view of the other High Courts on the 


. question under reference, which I, therefore, 


answer in the negative. 
A. N. A. Answer accordingly. 


(11) 77 Ind. Cas. 689; 51 I. A. 129; 26 Bom. L. P. 
500; 21 A. L. J. 934; 46 M. L. J. 23; 5 P. L. T. 1, 2 
O. W. N. 253; (1924) M. W. N. 68; 19 L. W. 72; 2 
Pat. L. R. 4l: 10 0. & A. L. R. 82; A. I. R. 1924 P 
C. 50; 33 M. L. T. 457; 46 A. 95: a J. 107; 
O. W. N. 48; 41 O. L. J. 232 (P. C.) 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Seconp Civin APPEAL No, 78 or 1926. 
November 30, 1926. 
‘ Present :—Mr. Findlay, J. C. 


MANY A—DErenpantT—APPELLaNT 
versus 
SITARAM AND oTrHERS—PLAINTIFEFS 
— RESPONDENTS. 


Landlord and tenant—Tank—Lease for fishing and 
singhara cultivation, whether creates interest in im- 
moveable property—Long user—Presumption of grant 
—C. P. Land Revenue Act (I of -1917), s. 80—-Siwari 
income, entry relating to, whether binding on malguzar 
—Burden of proof. 

A lease of a tank for the double purpose of fishing 
and for cultivation of singhara, creates an interest in 
immoveable property. |p. 440, col, 1.) 

A long continued use: of a tank for the purpose 
of cultivating singhura may give rise to the pre- 
sumption that there was a permanent grant of the 
tank for cultivation purposes. [ibid.] 

Anentry in the Settlement papers by the Settle- 
ment Officer relating to siwuri income, is binding 
upon the malguzar and the burden lies on him to 
prove that the entry was made- without enquiry or 
jurisdiction. [p. 439, col. 2.] 

Appeal against a decree of the District 


Judge, Bhandara, dated the 28th November, 


1925, in Civil Appeal No. 28 of 1925. 
Mr. S. Y. Deshmukh, for the Appellant. 
Mr. P. A. Pandit, for the Respondents. 


JUDGMENT.—Although the actual 
claim in this case is a petty one, it has 
given rise to a protracted litigation and 
certain questions involved are undoubtedly 
ofimpcrtance. The plaintiffs Sitaram and 
four othersare malguzars of Mouza Pandhara 
Boddi (Bhandra) and owntank No. 115 
therein. Their case was that they had let 
out the tank witha view to singhara cul- 
tivation for the Fasli year 1932 to defend- 
ant who, however, remained in illegal 
possession in 19338. They accordingly 
claimed an injunction restraining the. de- 
fendant Manya from remaining in posses- 
sion of the tank. Defendant admitted 
plaintiffs’ ownership of the tank but denied 
the lease for the year 1932; he alleged, on 
the contrary, that the tank had been in his 
possession for some 35 yearson a yearly 
rent of Rs. 70, i. e., from before the Napier 
Settlement. According to defendant, Dhor- 
du, father of plaintiff No. 1, had given 
him a perpetual lease of the tank on the 
rent stated and he had been in undisputed 
possession ever since. At the first trial of 
the suit, the Second Munsif, Bhardara, 
held that the story of perpetual lease was 
false largely because, while defendant said 
the lease had been given to him, his Coun- 
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sel said the original lease was given to 
defendant's father. In view of the vague 
and loose statements often made by the 
more ignorant class of litigant in this 
country it was perhaps unsafe to attach 
much importance to this discrepancy in 
the pleadings; the discrepancy might well 


_ have been a—so to speak—innocent or inad- 


vertant one. The Second Munsif, however, 
further pointed out that the khasra copies 
(Exs. D-1 and D-2) for 1494-95 and 1916-17 
respectively showed that there was only a 
yearly lease of the tank to defendant. Any 
how the original trial Court held that there 
was, only a yearly letting of the tank and 
that singhara cultivation . did not render 
defendant a tenant. Accordingly decree - 
in favour of the plaintiffs was passed. 
Defendant appealed to the Court of the 
Additional District Judge, Bhandara, 
who deemed the case on ull fours with 
thosa of Battoo v. Narain Prasad (1) and 
Hari v Wanu (2) and who was of opinion 
that mere singhara cultivation could make 
no right.oftenancy. Accordingly the meré 
fact that defendant had held the tank for 
many years, was, in the opinion of the 
Additional District Judge, of no avail and 
he accordingly dismissed the’ appeal. 


These two decisions of the Courts below 
led to Second Appeal No, 43 of 1924 filed 
by the defendant in this Court. Kin- 
khede, A. J. C., therein, after pointing out 
that there was insufficient and faulty plead- 
ing as to'the nature of the -property or in- 
terest defendant enjoyed in the tank, point- 
ed out that not only singhara cultivation 
but aright of fishery was included in de- 
fendant’s use of the tank. The right of 
was pointed out by the 
learned Additional Judicial Commissioner 
—amounted to the grant of an inter- 
est in immoveable property cf. Sitaram 
v. Petia-(3). Such a right, although per- 
haps not capable of being acquired by 
prescription, might come into. exist- 
ence by grant or custom and such a grant 
might be presumed from. long use: cf. 
Rajrup Koer v. Abul Hossein (4). The case 
was accordingly remanded to the First 
Court for trial de novo. f 

As a result of this remand, further plead- 


(1) 28 Ind Cas. 869; 11 N. L. R49. 
(2) 31 Ind. Cas. 294: 11 N. L. R. 122, 
(3) 43 Ind. Cas. 962; 14 N. L. R. 35. 
1) 60, 304 7,0. L. R. 529: 7 I. A. 240; 4 Shome 
R. 1; 4 Sar. P, C. J. 199; 3 Suth. P. O. J. 816; 4 
ia Jur. 530; 3 Ind. Dec, (N. s.) 257 (P. ©). 
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ings of the parties were recorded. A per- 
petual lease by plaintiff No. l's father 
Dhondu to defendant's father on Rs. 7 a 
year was pleaded, the object of the lease 
heing singhara cultivation and fishing. 
Plaintiffs denied that any right of fishing 
was granted to defendant, but admitted 
that, in practice, he was allowed to take 
fish from the tank. Other pleas, e. g., as to 
Dhondu's want of authority to give the 
lease, were offered, but these are of little 
or no importance now. The Subordinate 
Judge, Second Class, after taking ‘into ac- 
count certain further documentary evidence 
filed by defendant after the remand, held 
that at the Gordon Settlement of 1916-17 
it had been decided in connection with the 
enquiry into the siwari income of the 
village thata right of non-ejectment had 
been created in favour of the defendant. 
The long continued possession and the 
fixed amount of the rent both pointed to 
the lease being a permanent one. Defend- 


ant, therefore, could not be ejected and: 


the plaintiffs’ suit was dismissed. 

An appeal by the plaintiffs in the Court 
of the Additional District Judge proved 
unsuccessful. The Judge of the lower Ap- 

. pellate Court, after considering the evidence, 
oral and documentary on record, held that 
defendant's father had obtained a yearly 
lease of the tank some 35 years ago for 
singhara ‘and fishing purposes; he dis- 
believed the story of a perpetual lease and 
he further heid that in view of the deci- 
sions in Battoo v. Narain Prasad (1) and 
Hari v. Wanu (2), quoted above, defendant's 
claim to hold the tank permanently could 
not be upheld. All that defendant had, 
was, in the opinion of the Additional Dis- 
trict Judge, a license by way of annual 
permission ts grow singhara and fish in 
the tank. The judgment and decree of the 
Subordinate Judge were accordingly re- 
versed and the plaintiffs’ claim was de- 
creed. 

The defendant has now come up on 
second appeal to this Court. Mach: stress 
has been laid by his Counsel on the effect 
ofthe entries made at the 1916-17 Settle- 
ment in respect of this tank, Ib is urged 
that the. burden of proof was wrongly 
placed on defendant, that it was not for 
him to prove that there was a yearly lease 
but for plaintiffs to prove that the lease 
was nota permanent one. Let us turn to 

‘ what actually occurred at the Gordon 

Settlement. Exhibit D-4, an extract from 
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the connected wajib-ul-arz, contains the 
following entry:— 

“Maniram Kahar pays’ Rs. 7 as rent for 
tank No. 115 and enjoys sinyharas and 
(income from) fishing from the time of the 
Settlement. He will not be ejected from 
the tank so long as he pays rent regular- 
ji a? 
KENA Ex. D-3, copy of a report by the 
Assistant Settlement Officer, shows that 
the malguzor was obviously consulted in 
connection with the enquiry into this item 
of siwari income, for the following entry 
occurs : 


“Singhara and ( Malguzar admits to 
fishing in tank. | be charging Rs. 7 a 
| year from Mana Nahar 
| for planting sinyhara 
4 and fishing in the tank 
near abadi since before 
the Settlement. Hence 
I would take itin extra 

(income at Rs. 7.” 
The proposal bears an endorsement show- 
ing it was accepted by the Settlement 
Officer. In view of the above evidence 
showing that the malguzar had been con- 
sulted, I am wholly unable to accept that 
the entries were made without due enquiry 

by the Settlement Officer. 

lt seems to me that the plaintiffs have 
wholly failed to discharge the burdén 
which rested on them of showing that the 
above entries were made without due en- 
quiry or were ultra vires. Prima facie, it 
would appear that this item of siwari in- 
come was one which the Settlemenf Officer 
was bound to enquire into. As I have al- 
ready shown, the malguzars were consult- 
ed and, if they felt aggrieved by the above 
entries, they had the remedy open to them 
under s. 80, Land Revenue Act, which 
came into force on lst September, 1917. 
Even under the Act of 1851 the provisions 
of ss. 82 and 83 were available. They did 
not take advantage thereof and, in the 
circumstances, the burden lay on them of 
showing the entry had been made without 
due jurisdiction or enquiry, The evidence 
produced by plaintiffs as to the lease being 
a yearly one isof no weight whatever as 
against the Settlement entries refeired to 
and the undoubtedfact that defendant has 
held the tank for seme 35 years on a fixed 
rent of Rs.7 a year. Moreover, even the 
khasva entries for 1894-45 and 1913 14 (Exs. 
D-l and D-5) imply the idea of a perma- 


| Ado. 


nent lease: cf. the entries in Remark 

Oolumn. “The tank is given every year 
to Mania on Rs.. 7” and the malguzur 
always receives Rs.7 annually.” 

, There isin this case no question of te- 
nancy, but, as my learned brother Kin- 
khede, A J.C., pointed out, the fact that 

the lease was granted partly for fishing, 
` undoubtedly creates an interest in immove- 
able property and the long continued use 
together with the other evidence in defend- 
ant's favour amply justifies the presump- 
tion that theré was a permanent grant of 
the tank to him for the double purpose 
of singhava cultivation and fishing. The 
purden of proof was undoubtedly wrongly 
laid by the Additional District Judge on 
the defendant, but however that burden 
lay, it is perfectly clear that there has 
been a total failure on the plaintiffs’ part 
to prove a yearly lease, while the evidence 
is overwhelmingly in favour of the lease 
being a permanent one, In those circum- 
stances the defendant is not liable to 
ejectment. The judgment and decree ap- 
pealed against are accordingly reversed 
and instead a decree will issue dismissing 
plaintiffs’ suit. Tho plaintiffs-respondents 
- must bear defendant-appellant’s costs in 
all Courts as well as their own. 

Z. K, . Order accordingly 


m ramene 


MADRAS HIGH COURT. 
ORDINARY ORIGINAL CIVIL JURISDICTION 
COwiIL Suit No. 202 or 1924. 
September 23, 1926. 

Present :—Mr. Justice Srinivasa Iyengar. 
V. VENUSWAMI IYENGAR AND ANOTHER 

— PLAINTIFFS 
VeETSUS sas . 
K. VARADARAJA IYER AND oTHErs— 
DEFENDANTS 

Civil Procedure Code (Act V of 1908), O. XXII, r. 
8—Insolvency of plaintiff—Official assignee allowed 
to continue suit without furnishing security—Security, 
whether can be demanded at later stage. 

Where a plaintiff is adjudged an insolvent and 
the Official Assignee elects to proceed with the suit, 
the time for requiring him to furnish security for 
the costs of the defendant under r. Sof O. XXII of 
the Civil Procedure Code is when he brings lim- 
self on the record as plaintiff. [p. 440, col. 2.j 

Where without requiring any such security the 
option is given to the Olficial Assignee to continue 
the suit, it is not open tothe Court ata later stage 
to insist on his furnishing security for the defendant's 
costs of suit. fp. 441, col. L] 
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Notice of motion by the 6th defendant 
to direct the 2nd plaintiff, the Official 
Assignee, to furnish security for the costs 
of 6th defendant in the suit. 
eee V. C. Gopalaratnam, for the Plaint- 
iffs. 

Mr. N. Sivaramakrishna Iyar, for the 
Defendants. 

JUDGMENT .—This is an application 
for an order that the 2nd plaintiff, the 
Official Assignee, should be directed to 
furnish security for the costs of the suit 
of the 6th defendant. The Gth defendant 
claims to be thé receiver appointed for the 
ist defendant on his insolvency in the 
Dindigul Sub-Court. The only provision 
of law under which such orders for secu- 
rity canbe madeisr.8 of O. XXII, Civil 
Procedure Code. The rule isto the effect 
that no suit shall abate simply because 
of the insolvency of the plaintiff unless 
one of two things happens, that is, unless 
such assignee or receiver declines tocon- 
tinue the suit or (unless for any special 
reason the Court otherwise directs) to give 
security for the costs thereof within such 
time as the Court may direct. Clause 2 of 
that rule deals’ with the consequences of 
the failure on the part of the assignee to 
furnish the security. Under cl. 1 it is 
perfectly clear that the security required 
to be furnished by the Official Assignee 
should be at the time when electing to 
proceed with the suit he brings himself on 
the record, as plaintiff. No doubt, there 
is also the further provision that the 
Court can for special reasons relieve him 
from such obligation and direct that he 
be at liberty to come on record. and con- 
tinue the suit even without furnishing the 
security. Such an order has been made 
in this case, the order ‘being to the effect 
that he need not furnish any security. 
But apart from that altogether, and deal-. 
ing with the present application as a fresh 
application for a direction to the Official 
Assignee to furnish such security, I am 
satisfied that no such order can be made 
at present. There is also good reason for 
the Rule being to that effect. If the Of- 
ficial Assignee considering the cause of 
action in the case and probability of suc- 
cess or failure should make up his mind 
to proceed with the suit only in the event 
of the Court relieving him from the obli- 
gation to furnish security and then ig 
allowed to come on the record and pro- 
secute the suit, it would be wrong that he 
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should thereafter be required to furnish 
any security. On the other hand, if he 
is required at the very commencement to 
furnish security, the Court not excusing 
him, then it will be for him to make up 
His mind whether he will go on or not: 
Now.in this case without any such secu- 
rity as is now applied for, the option 
was given to the Official Assignee to 
continue the suit andon that option he 
has brought himself on the record and 
has been prosecuting the suit ever since. 
I am, therefore, clearly of the opinion that 
the stage at which any party tothe suit 
could insist on the Official Assignee fur- 
nishing the-security has long since passed. 
The learned Vakii for the applicant has 
asked me to treat this as an application 
now made for such an order. As I said, 
no such application is now sustainable. 
There is no provision for it and therefore, 
in my view the application fails and it is 
dismissed with costs. 


Z. K. Application dismissed. 
Y. N. V. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No. 92 or 1926. 
: November 29, 1926. 
-Present:—Mr. Justice Suhrawardy and 
Mr. Justice Cammiade. 

ASHUTOSH SHAL~—Appricant— 

APPELLANT 

versus. 

Tar GOURIPORE COMPANY 
-LIMITED—Oprposits Party 


— RESPONDENT. 

Workmen's Compensation Act (VIII of 1928), ss. 8, 
4, 11 (6), 20, 80—Injury caused by accident in course 
of employment—Disablement—Compensation, when 
can be awarded—Circumstances disentitling workman 
from compensation—Burden of proof—A ppeal—Wrong 
interpretation of law, whether question of law. 

Section 4 of the Workmen's Compensation Act does 
not lay down that the disablement should be solely 
and directly attributable to the accident. The test 
is not whether the disablement is the direct or even 
probable result of the injury or the injury the 
natural cause thereof, but whether ‘the disablement 
can be traced to the injury even as the unusual, 
` but not unconnected result thereof. The require- 
ment of the section is’ satisfied if the injury can be 


traced to the accident even as the unnatural cause 


thereof. [p. 442, col. 1.) 

To claim exemption under s. 11 (6) of the Work- 
men's Compensation Act the employer must prove 
the circumstances mentioned in the section as dis- 
entitling the workman from claiming compensation. 
[p. 443, col 1 


X 
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Where the Commissioner appointed under s, 20 of 
Workmen's Compensation Act approaches the case 
from a wrong standpoint and proceeds upon ‘te 
wrong interpretation of the law, lis decision is oy eu 
to appeal under g. 30 ofthe Act, provided the cen- 
ditions laid down in that section as to valuation are 
satisfied. [p. 442, col. 1. 

Appeal against an order of the Commis- 
sioner, Workmen's Compensation, Bengal, 
dated the 16th of December, 1925. 

Mr. Atul Chandra Gupta and Babu Satish 
Chandra Singha, for the Appellant. 

Babu Panna Lal Chatterjee, for the Re- 
spondent. 

J UDGMENT.—Thisis an appeal uncer 
s. 30 of the Workmen's Compensation Act 
(VIII of 1923). The facts are that the appel- 
lant, a workman employed by the Gouripore 
Company Ltd., suffered an injury in his 
left hand causing, according to the Medical 
evidence, an abrasion on the outer side 
of the left index finger and an injury 
exposing the subcutaneous tissue. It is 


not disputed that the injury was caused Ly 


accident arising out of andinthe course 
of his employment. This happened on the 
25th June, 1925. He was treated by the 
Doctor attached to the mill till the 30th 
June. He then, it appears, went to the 
Imambara Hospital in Hoogly on the oppo- 
site side of the river where he was treated 
from the znd to the 8th July. On the Sth 
July he wanted to become an indoor-patieut 
of the Hospital, but he was asked by the 
Doctor to get a letter to that effect from the 
mill, On that day, according to the appel- 
lanv’s evidence, at about noon he went to 
the mill and obtained the necessary letter. 
Sometime after that it was found that 
gangrene had set in and that an operation 
was necessary. In the result, two of his 
fingers (index and thumb) had to be am- 
putated. He then applied under the Act 
for compensation for theinjury thus caused 
to his person. It is a case of partial dis- 
ablement as defined in cl. (g) of s. z of the 
Act. Itis not disputed before us that if 
the workman is found entitled to any 
compensation he would under the Schedule 
to the Act, be oble to recover Rs. 367 cdd 
from the defendant. The learned Comn.is- 
sioner appointed under s. 20 of the Act di- 
missed the workman’s claim and Lence 
this appeal. 

‘Under s. 30 of the Act an appeal lies to 
this Court on two conditions: (1) that a 
substantial question of Jaw is involved in 
the appeal; and (2) that the amount in dis- 
pute on the appeal is not less than Reg, 3C0, 
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The second ground is satisfied because the 
value of the appeal is-more than Rs. 300. 
As regards the first point, the question of 
| law involved is as to whether the Commis- 

sioner approached the case from the correct 
standpoint and whether the workman's 
claim was not dismissed on a wrong inter- 
pretation of the law. We-are of opinion 
that in the present case the appeal is com- 
petent and that it is open to us in thisfirst 
appeal to decide all questions of law and 
fact that arise in it. 
The learned Commissioner framed an 
issue in the case which is to this effect: 
. “Was the loss of applicant's left index 
finger and thumb solely and directly at- 
tributable to the accident’? It is argued 
that the issue as framed does not on the 
law. as it stands properly arise in the case. 
Under s. 3 an employer shall be liable to 
pay compensation if the injury is caused to 
a workman by accident arising out of, and 
in the course of, his employment. Under 
s.4the employer is liable to compensate 
the workman according to the scale given 
in the Act where permanent partial 
disablement results from the injury. The 
wording employed by the Legislature fol- 
lowing the English Law of compensation 
to workmen is that the disablement must 
result from the injury. The law does not 
insist and has nowhere.indicated that the 
disablement should be solely and directly 
attributable to the accident. There are 
cases where the disability cannot be said 
to be due solely and directly to the accident. 
The trne test is not whether the disable- 
ment is the direct or even probable result 
of theinjury or the injury the natural cause 
thereof, but whether the disablement can 
be traced to the injury even as an un- 
usual, but not unconnected result thereof. 
In the case of Dunham v. Clare (1) the 
deceased met with an accident which 
caused the wound to his toe. He was treated 
for that wound in the Hospital butafter a 
certain interval erysipelas setin and he 
died of blood-poisoning. It was held that 
the death was the result of the injury 
within the meaning of the Workmen’s Com- 
pensation Act, 1897, even though in fact it 
might not be the natural or probable con- 
sequence thereof. In Ystradowen Colliery 
Co. Ltd. v. Griffiths (2) a workman got a 


(1) (1902) 2 K. B. 292; 71 L. J. K. B. 683; 66 J. P. 
619: 50 W. R. 596; 86 L. T. 751: 18 T. L.R. 645. 

(2) (1909) 2 K. B. 533; 78 L. J. K. B. 1044; 100 L, 
T, 869; 25 T. L. R. 622, 
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severe injury in the thigh and as he had ta 
walk somedistanceto gethishome hecought 
cold which made him subject to bronchitis 
and chronic asthma and permanently in- 
capacitated him for work. Cozens-Hardy, 
M. R. observed thus:—"It is not the law to 
say that a disease which has been accelerat- 
ed, still more if produced, by the accident, 
is not a matter which comes within the four 
corners of the Act of Parliament.” In 
another passage he observed as follows:— 
“I think we are bound to give him” (the 
County Court Judge) “this direction, that 
the test is not whether present condi- 
tion of the man is the natural result of the 
injury, but he must consider the result in 
fact. It may be an improbable result—lI 
will even go so far as to say, as Collins, M. 
R., said, possibly evenan unnatural result— 
but the question is whether the man's 
present condition is the result of the ac- 
cident in this sense, that it is occasioned by 
his debilitated condition immediately after 
the accident and occasioned by the accident 
which he has met with.” There are many 
cases which have taken the same view the 
result of which is that if the disability can 
be traced to the injury caused by accident 
in the course of his employment the work- 
man will be entitled to compensation. The 
case of Humber Towing Company Limited v, 
Bar Clay(3) does not depart from the princi- 
ple thus stated. In that case the workman’s 
forearm was broken by accident. He had 
it set by’ a bone-setter who did the work so 
negligently that the man's arm became stiff 
and incapacitated him for further work. 
The Master of the Rolls ‘Cozens-Hardy, M. 
R.,) very rightly observed that the employer 
isresponsible for the injury caused to the 
workman but he does not insure against 
lack of skill or competency of any doctor or 
physician who might treat the workman. 

In our opinion the words ‘result from’ in 
5. 4 are wider than ‘solely and directly 
attributable’ as the learned Judge takes 
them to mean, and the requirement of the 
law is satisfied if the injury can be traced 
to the accident even as the unnatural cause 
thereof. 

In our judgment the plaintiff's claim 
can only be defeated by the provisions of 
That clause says 
that a workman becomes. disqualified and. 
cannot claim compeusation if he refuses to 
be attended by a qualified medical practi- 


(3) Butterworth’s Workmen's Compensation Cases 
Vol. V, p. 142. 
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tioner whose. services have been offered to 
him by the employer or having accepted 
such offer has deliberately disregarded the 
instructions of such medical practitioner 
and itis thereafter proved that the work- 
man has not been regularly attended by a 
‘qualified medical practitioner and that such 
refusal, failure or disregard was unreason- 
ble in the circumstances of the case and 
that the injury has been aggravated thereby. 
To claim exemption the employer has to 
prove the circumstances mentioned in the 
section disentitling the workman from 


claiming compensation. It has been proved ` 


in this case that the appellant was offered 
the services of a medical practitioner. We 
do not know the qualifications of Mr. Sarat 
Chandra Chatterjee, the mill Doctor, who 
has been examined in this case on behalf 
of the respondent. Assuming that he was 
a qualified medical practitioner, it has 
further to be proved that the appellant 
refused to accept the offer. The evidence 
is that the Doctor treated him for 5 days. 
There is no evidence that he deliberately 
disregarded the instructions of the Doctor. 
It has further to be proved that the appel- 
lant was not attended thereafter by a quali- 
fied medical practitioner.’ The evidence in 
the case is that after leaving the mill Doctor, 
the appellant went to the Imambara Hospital 
where it cannot be said that he was not 
attended .by a qualified Doctor. On the 
face of it, therefore, the respondent has not 
been able to discharge the onus placed upon 
nim by law. 

We next examine the evidence in the 
case. The appellant, supported by his 
witness, tells the story as stated above. The 
Doctor, Sarat Chandra Chatterjee, examined 
on behalf of the mill, says that when on the 
8th July the appellant came to him his 
hand was wrapped upin a very dirty rag, 
soaked in mustard oi], and the gangrenous 
condition of his hand was due to sepsis 
from using dirty rags. The appellant and 
his witness, however, deny that the rag on 
the day he came to the mill was a dirty rag. 
Their case is that the appellant was dressed 
in the morning of that day by the Doctor 
“at the Hospital and he came to the mill 
soon after for the letter. Itis unfortunate 
that the learned Commissioner did not do 
his best to secure the evidence of the Doctor 
who had treated the appellant at the Hos- 
pital. An application was made on behalf 
of the appellant for the issue of process for 
the attendance of the Doctor as a witness 
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on his behalf. But it was returned unserv- 
ed for want of time. This was on the 26th 
November, 1925, though the learned Com- 
missioner did not deliver his judgment till 
the 16th December, 1925. But on the evi- 


‘dence as it stands we are not prepared to 


accept the story as given by the respond- 
ent’s witness. It seems to us ona reading 
of the entire evidence and. on a considera- 
tion of all the facus that the man received 
the injury, the exact nature of which may 
be what the Doctor has described. He got 
himself treated for a few days by the mill 
Doctor but not getting much benefit he 
went to the Imambara Hospital for better 
treatment. It seems to us that as the 
appellant was not improving as he had 


‘expected he wanted to be an in-door patient 


of the Hospital and for that purpose he came 
to the mill for a letter. When he came 
there he had the bandage put by the Hospi- 
tal Doctor and there isno reason to disbe- 
lieve it. The story that bis hand was 
wrapped up in a dirty rag soaked with 
mustard oil seems to us to be an invention. 
The Doctor further says that the wound 
was making progress under his treatment 
and it would have taken 10 or 12 days to 
cure. This statement does not appear to 
us as true. Thera was no reason why the 
appellant when deriving benefit from the 
treatment of the mill Doctor should take 
the trouble of crossing the river and visit- 
ing the Hospital. It cannot, therefore. be 
doubted that the disablement which the 
appellant complains of was the result of 
the injury received from the accident in 
the course of his employment and that the 
employer respondent cannot claim exemp- 
tion from liability for compensation under 
s. 11.(6) of the Act.- We accordingly allow 
the appeal, set aside the order of the Com- 
missioner and decree the claim of the 
appellant for Rs. 367-8-0 with costs of this 
Court only. We assess the hearing fee at 
thrée gold mohurs, 


Z, K. Appeal allowed, 
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ALLAHABAD HIGH COURT. 
Seconp O1vIL APPEAL No, 959 oF 1924. . 
November 24, 1926. 

Present :—Mr. Justice Iqbal Ahmad. 
LACHMAN DUBE AND oTHERS— 
PLAINTIFFS—A PPELLANTS 
versus 
AMBIKA DUBE AND OTHERRS— DEFENDANTS 
— RESPONDENTS. 

Tlindu Law—Joint family—Presumption of joint- 
ness—-Alienation by manager—Burden of proving that 
property alienated is ancestral property—Alienation 
of joint and selj-acquired property —Partial neces- 
sity—Procedure—Rights of alience. 

Although, ordinarily, as between two Hindu bro- 
thers there is a presumption of jointness, yet, when 
a suit is brought for the recovery of possession of a 
certain property that has passed out of the hands of 
the family of which the plaintiffs aro members, 
and in that suit it is contended by the defendants, 
that the property sought to be recovered by the 
plaintifis was not the ancestral property of the plaint- 
jffs, the burden of proving that the property was 
ancestral lies on the plaintiffa. (|p. 445, col. 1.] 

Atar Singh v. Thakar Singh (1), followed. 

Where, in the case of an alienation by the manager 
of a joint Hindu family of properties belonging to 
the family and his own self-acquisitions, the pro- 
portionate amount of the sale consideration found 
to be for legal necessity is in excess of the propor- 
tion that the joint family property bears to the self- 
acquired property, the members of the joint family 
impugning such alienation are not entitled to recover 
any portion of the joint family property from the 
alienee. [p. 446, col. 1.] 

Second appeal from a decree of the Ad- 
ditional Subordinate Judge, Azamgarh, 
dated the 18th of February, 1924. 

Messrs. U. S. Bajpai and N. Upadhia, 
for the Appellants. 

Mr. P. L. Banerji, for the Respondents. 


JUDGMENT. — This is a plaintiffs’ 
appeal and arises out ofa suit for recovery 
of possession of a one-anna 15-gandas 
and odd zemindari share by cancellation 
of asale-deed dated the 18th of May, 1908, 
executed by Deoki Nandan grandfather, 
Ohandrika father, and Ram Behari uncle 
‘of the plaintiffs along with one Parshotam 
who was a nephew of Deoki Nandan, the 
grandfather of ‘ the plaintiffs. The pro- 
perty, sold by the said sale-deed was atwo- 
annas 13-gandas and odd share out of 
which 17 gandas and odd belonged to Par- 
shotam and I am not concerned with that 
share in the present appeal. The re- 
maining share, viz. the share in dispute 
was sold by the remaining vendors for a 
sum of Rs. 1,000. 

The plaintiffs’ allegations were in the 
common form jointness of the family, the 
property in dispute being joint ancestral 
property of the family, and an assertion 
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of the absence of any legal necessity for 
the sale. 

_ The suit was resisted by the defendants 
substantially on three grounds. Firstly, 
that the plaintiffs were not born on the 


. date of the execution of the sale-deed and 


as such had. no right to maintain the suit, 
Secondly, that the property in dispute 
was not ancestral property and as such 
the plaintiffs had no right or interest in 
the same, and thirdly, that the entire sale 
consideration was- for legal necessity. 

The first Court overruled the first plea 
taken in defence noted above, but held 
that the plaintiffs had failed .to prove that 
the property in dispute was the joint an- 
cestral property and further held that the 
entire sale consideration of Rs. 1,000 was 
for legal necessity. On these findings the 
trial Court dismissed the suit of the plaint- 
iffs. 
On appeal by the plaintiffs the decree 
of the. trial Court, has, been upheld by the 
lower Appellate Court. That Court has 
held that out of the sale consideration of 
Rs. 1,000 a sum of Rs, 626-10-6 was proved 
to have been for legal necessity, but the 
remaining portion of the sale considera- 
tion, viz., Rs. 373-6-0, which was advanced 
in cash, was not proved to have been 
taken for legal necessity. But it held that 
the major portion of the property in dis- 
pute was the self-acyuired property of 
Deoki Nandan, and the portion of the dis- 
puted property that could. be assumed to 
be ancestral property of the plaintiffs was 
far below the proportionate amount of the 
sale consideration that was found to be for 
legal necessity. It proceeded. to observe 
that Deoki Nandan had a full disposing 
power with respect to his self-acquired 
property, and as the portion of the sale con- 
sideration held to have been advanced for 
legal necessity was much in excess of the 
proportion of the ancestral property of the 
plaintiffs, the plaintifis were not entitled 
to avoid the sale. I am not ‘prepared to 
say that the judgment of the lower Ap- 
pellate Ccurt is satisfactory in every res- 
pect, and, as a matter of fact, at the 


inception of the argument of the learned . 


Counsel for the appellants, it seemed to 
me, that it would be impossible for me to 
dispose of the appeal satisfactorily, with- 
out having clear findings on certain issues 
from the lower Appellate Court; but after 
going through the pleadings of the parties 
and after making certain calculations with 


— 
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respect to the shares that belonged to two 
persons named Ram Sahai and Gulab, 
whose relationship with the plaintiffs will 
presently appear, I came to the conclusion 
that the judgment of the lower Appellate 
Court, though sketchy and unsatisfactory, 
is right. 

The main grievance of the appellants 
before me is that the lower Appellate 
Court has misdirected itself, in proceeding 
on the assumption, that inasmuch as the 
plaintiffs had failed to prove what portion 
of the property was the self-acquired pro- 
perty of Deoki Nandan, the whole property 
in dispute must be presumed to_be non- 
ancestral, and further that Ram Sahai, the 
great-grandfather and’ Gulab the brother 
of Ram Sahai, having once admittedly 
been the owners ofthe property in dispute 
along with other properties, the lower Ap- 
pellate Court ought to have considered 
the case on the assumption that those two 
brothers were members of a joint Hindu 
family unless the contrary was proved. 

It is true that ordinarily as’ between 
.two Hindu brothers there is a presump- 
tion of jointness; but once a suit is brought 
for the recovery of possession of a certain 
property that has passed out of the hands 
of the family of which the plaintiffs are 
members, and when in that suit it is con- 
tended by the defendants, that the pro- 
perty sought to be recovered by the plaint- 
iffg was not'the ancestral property of the 
plaintiffs the burden of ‘proving that the 
property was ancestral’ lies on the plaint- 
ifs. This was the view taken by their 
Lordships of the Privy Council in the 
case of Atar Singh v. Thakar Singh (1). 
In the present case it was definitely as- 
serted in the written stutement that the 
property in dispute was not ancestral pro- 
perty, and as such, before the plaintiffs 
could be held entitled to a decree, it lay 
on them to prove that the entire property 
or a portion of the same was ancestral 
property. In face of the pleadings and in 
face of issue No. 3 framed by the trial 
Court no assumption in the absence of 
direct evidence, could be made in favour 
_ of the plaintiffs: As observed by their 
Lordships in the case noted above “when 
the onus lies as it does in this case on 
the plaintifis in seeking to set aside on 


(3) 6 Ind. Cas. 721; 350. 1039; 128 P. W. R. 1908; 
35 1. A, 206; 8 O. L. J. 359; 12 O. W. N. 1049; 10 
Bom. L. R, 790; 18 M. L. J, 379;4 M. L. T. 207; 42 
P. R. 1910 (P. C). 
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such grounds a solemn deed executed hy 
their father, conjectures cannot be eccept- 
ed as a substitute for proof’. On the 
finding of the lower Appellaic Court the 
plaintiffs failed to prove whut portion, if 
any, of the property in dispute was an- 
cestral and as such that Court was right 


“in affirming the decree of the trial Couit 


and dismissing the plaintiffs’ suit. 

But because of the unsatisfactury nature 
of the judgment of the lower Appellate 
Court, I, before disposing of the appeal, 
thought it proper to arrive at a finding 
myself, after going through the evidence 
on the record, in purs’ance of the power ` 
vested in an Appellate Court by the pro- 
visions of s. 403, Civil Procedure Code. 
I have read the evidence in the case. It 
appears that atwo-annas l4-gandas share 
belonged totwo brothers Ram Sahai and 
Gulab in equal shares. Out of the same 
a one-anna 7-gandas share belonged to 
Gulab.' On Gulab’s death the same passed 
in equal shares to the three sonsof Ram 
Sahai named Harbandhan, Deoki Nandan 
named above and Hardin. Thus 9-gundas 
out of Gulab’s share inherited by Decki 
Nandan was obviously his self-acquired 
property provided Ram Sahai and Culap 
were separate. On the question of the 
jointness or otherwise of Ram Sahai and 
Gulab the evidence is entirely one sided, 
Notwithstanding the clear form of issue 
No. 3 the plaintiffs adduced no evidence tu 
show that Ram Sahai and Gulab were ever 
joint. On the contrary the defendants did 
produce evidence to prove that Ram Sahai 
and Gulab were separate. 

Out of the one-anna 7-gandas share of 
Ram Sahai each of the three sous also in- 
herited 9-gandas share. One of those 
brothers Harbandhan died issueless and 
out of his 9-gandas, 4}-gandaus passed to 
Deoki Nandan. This 4}-gundas share also 
became the self-acquired property of Deoki 
Nandan, inasmuch as here again there is 
positive evidence on behalf of the defenu- 
ants that Harbandhan and Deoki Nan- 
dan were separate, and there is no evi- 
dence led by the plaintifis to contradict 
the statements of the defendants’ witnesses 
on the point. Undoubtedly the Y-yandas 
share that Ram Sahaiinherited from Deoki 
Nandan would be ancestral property. Thus 
out of the entire 223 gandas share that 
came to Deoki Nandan 13) yandas share 
was undoubtedly selfacquired property 
and he had a complete dispoiing power 
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for the same. - In conseguence ofa partition 
effected by the Revenue Court the original 
share of two-annas 14-gandas became 4- 
annas share, and this accounts for the 
fact that the share transferred by Deoki 
Nandan and now claimed by the plaintiffs, 
is represented by a one-anna 15-gandas 
share. The proportionate amount of the 


sale consideration found to be for legal. 


necessity is far in excess of the proportion 
that 9-gandas share (the ancestral property 
of the plaintiffs) bears to 134-gandas share 
(the self-acquired property of Deoki Nan- 
dan) and as such the plaintiffs were not 

` entitled to adecree for any portion of the 
ancestral property. In my: judgment the 
decisions of the Courts below are per- 
fectly correct and I dismiss the appeal 
with costs including in this Court fees on 
the higher scale. 


AON. A, slppeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Sgconp CIVIL APPEAL No. 365 or 1924, 
September 14, 1426. 
Present:—Mr. Kinkhede, A. J.C. 
Musammat DESHRANI AND ANOTHER— 
DEFENDANTS Nos. 2 AND 3—APPELLANTS 
{ versus 
Thakur KISHORE SINGH AND ANOTHER— 
PLAINTIFF AND DEFENDANT No. 1— 
RESPONDENT. 

Limitation Act (1X of 1908), Sch. I, Art. 144—Ad- 
verse possession—Burdén of proof—Adverse possession 
by Hindu female entitled to maintenance against an- 
other in whom inheritance vests—Nature and extent 
of right acquired—Proof of knowledge, necessity of— 
Adverse possession against limited owner— Reversion- 


ers rights whether affected—-Practice— Suit based on ` 


false averments—-Dismissal, whether legal—New plea 
of fact, whether allowable in appeal—Lvidence— 
Death at particular time—Burden of proof—Presump- 
tion as to time of death—C. P. Tenancy Act (I of 1920}, 
s. 4—Absolute occupancy holding~ Adverse possession 
against widow—Recognition by landlord—Reversionary 
rights, whether destroyed. aa 

Where possession is referable to a lawful origin 
the presumplion is that it is acquired lawfully and 
the burden is on the party asserting adverse posses- 
sion to prove his case. Lp. 447, col. 2.) 

‘As regards the nature of possession by one Hindu 
female entitled to maintenance against another Hindu 
female in whom the inheritance vests for the time 
being, the quality and extent of right acquired by 
adverse possession always depends upon the claim 
, accompanying it and upon the nature of ihe animus 
` possidendi. The question whether pogsessicn is ad- 
yerse or not is always a question of one's own inten- 
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tion to hold adversely and knowledge of such in- . 
tention must be brought home to the real owner so 
as to extinguish his title. [p. 447, col. 2.] 

No adverse possession can run against a person 
until he becomes entitled to possession of the pro- 
perty and an adverse possession of any length of 
time, against a tenant for life is ineffectual against 
the reversioner or remainderman whose right to pos- 
session only accrues on the death of tenant for life. 
[p. 448, col. 1.) 

Naunihal Singh v. Alice Georgina Skinner (3), fol- 
lowed. 

In such cases the person in adverse possession 
against the life-estate-holder will acquire the life- 
estate of such holder, which will come to an end on 
the death of the latter. [ibid.] à 

A suit is not liable to be dismissed merely because 
it is based on false averments. [p. 448, cols, 1 & 2.] 

Loola v. Pyare (4), followed. 

A plea about which there were no pleadings in 
the trial Court should not be allowed to be raised at 
the stage of appeal at the instance of an unsuccess- 
ful litigant. [p. 448, col. 2.] 

Nathu Piraji v. Umedmal (5), followed. 

When the question is not merely one of death but 
of death at a particular time, there is no presump- 
tion as to the time of death but the party concerned 
to make out death ona specified date must prove it 
by evidence. [ibid.] a 

If a woman entitled to maintenance is in- adverse 
possession of an absolute occupancy .holding of a 
widow inherited by her after the death of her hus- 
band, the recognition of her by the landlord, in the 
absence of any proof that he dealt with such person 
independently of her position as a dependent or re- 
presentative of the family of last male-holder, 


. cannot give her the status of an absolute occupancy 


tenant so as to work a forfeiture of the interest of the 
reversioner in the holding after the widow's death. 
[p. 449, col. 1.] 

The only effect of the recognition will be to raise 
a personal estoppel against the landlord in the 
matter ofejecting her as trespasser. [ibid.] 


Appeal against a decree of the District 
Judge, Saugor, dated 8th May, 1924, in 
Civil Appeal No. 22 of 1924. 

Mr G. L. Subhedar, for the Appellants. 

Mr. J. Sen, for the Respondents. 

JUDGMENT.—The appellants took a 
sale-deed dated 22nd August, 1917, from the 
respondent No.2, Musammat Baribahu, in 
consideration ofa mortgage-debt due under 
a deed dated 7th. February, 1908, and a cash 
payment of Rs. 200. Respondent No, 1 


“who claims to be a reversionary heir entitl- 


ed to succeed to the estate involved in this 
litigation, after the death of respondent 
No. 2, instituted the suit out of which this 
second appeal has arisen to set aside the 
said alienation. This suit was filed on 12th 
December, 1222. The plaintiff alleged that 
Musammat Baribahu's huspand Jalamsingh 
was the last male holder and that she in- 
herited his estate as his widow, and that 
as she had no legal necessity to incur the 
mortgage-debt orto sell the, property for 
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the satisfaction of that debt anda cash 
payment, the alienation was not binding as 
against him beyond her lifetime. 
Jalamsingh had two brothers Lachhman 
Singh and Pran Singh. It is common 
ground that Lachhman Singh died 
first. While according to plaintiff Pran 
Singh predeceased Jalamsingh, the de- 
fendant’s case is that he died-after Jalam- 
singh. Each of these brothers left behind 
a widow. Rajrani was the widow of 
Lachhman Singh, she diedin 1906. Musam- 
mat Shabjadi Bahu was the widow of Pran 
Singh; she disapneared from the village 
of residence of the family afew years after 
her husband's death; while according to 
plaintiff she has not returned since then, 
the defendants contended themselves by 
asserting that she has not been heard of 
since she left. Neither party expressly alleg- 
ed that Shahjadi Bahu actually died or must 
be presumed to be dead at any particular 
point of time. On the evidence on record 
both the Courts below have come to the 
concurrent conclusion that Pran Singh was 
the last male holder of the estate, and that 
his death took place somewhere in Sambat 
1929 corresponding to 1872. This neces- 
sarily involves the conclusion that the 
estate devolved on Pran Singhs widow, 
Musammat Shahjadi Bahu, and not on the 
widows of Lachhman Singh and Jalamsingh 
who predeceased him. ‘I'he further ques- 
tion arising out of this position was as 
regards the nature of the interest which 
Musammat Rajrani and Musammat Bari- 
bahu held in the property inherited by 
Musammat Shahjadi Bahu as against her 
during all the period that has elapsed since 
the latter's disappearance. 
question was, was the possession and enjoy- 
ment of Rajrani and Baribahu adverse 
merely to Shahjadi Bahu so as to deprive 
her of her widow’s estate and clothe them 
with the same, or they prescribed for the 
larger interest of an absolute owner, which 
would make their possession adverse also 
against the plaintiff in his capacity of 
reversionary heir of Pran Singh's estate. The 
earliest document on record which shows 
Musammat Shahjadi Bahu’s name against 
the fields in suit is Ex. 3 D3 of Sambat 
1930. Presumably she continued to hold 
the land untilher disappearance from the 
village in Sambat 1935 corresponding to 
1878-75, as we find from a remark in Ex. 3 
D-4, a jamabandi for that year, that posses- 
gion was ordered to remain with Musammat 
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Rajrani and Musammat Baribahu so that 
Shahjadi Bahu. if aggrieved, might xo to 
Civil Court. Itis not clear that this pos- 
session of Rajrani and Barihahu hau is 
origin necessarily in an act of trespass pure 
and simple and not in an act coliostent 
with their asserting their own position as 
widows of predeceased co-parceners eutitl- 
ed to maintenance out of the family esiste. 
It was open to the defendants who a.lege 
acquisition of a prescriptive title oi an 
absolute owner by Baribahu to prove by 
the positive and direct evidence of Barı- 
bahu, who is still alive that she prescribed 
for and acquired an absolute title which 
must hold good not only against Shahjadi 
Bahu in the event of her return, but also 
against the reversioners who may be entitl- 
ed to succeed to the estate on her death, 
Where possession is referable to a lawful 
origin the presumption is that it is acquir- 
ed lawfully and the burden is on the party 
asserting adverse possession to prove his 
case. The learned District Judge has 
drawn an inference from the evidence on 
record consistently with Hindu noticns. 
As regards the nature of possession by one 
Hindu female entitled to maintenance 
against another Hindu female in whom the 
inheritance vests for the time being, the 
quality and extent of right acquired by 
adverse possession always depends upon 
the claim accompanying it and upon the 
nature of the animus possidendi. The ques- 
tion whether possession is adverse or not 
is always a question ofone’s own intention 
to hold adversely and knowledge of strech 
intention must be brought home to the real 
owner so as to extinguish his title. In the 
absence of any proved positive assertion of 
a hostile claim on the part cf the two 
widows, Musammat Rajrani and Baribahu, 
at the time of the commencement of tueir 
possession and in the absence of Baribahu's 
own evidence it was open to the District 
Judge to draw the inferences he did and 
to hold that the nature and quality of Bari- 
bahu’s possession was not proved to ke 
such as could give rise to the further in- 
ference that it was as an absolute owner 
and that it, therefore, became adverse es 
against the present plaintiff also. The 
caseis not taken out of the rule enuncicted 
by Mitra, A. J. C., in Sheo Lal v. Sheorajia 
(1). The Privy Council case in Lajwanti 


(1) 93 Ind. Cas, 719; 10 N. L. R, 35. 
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v. Safa Chand (2), is also instructive on this 
point as regards the nature of interest 
which a Hindu widow prescribing as a 
widow acquires and makes good to her 
husband's estate. 
possession against Mussammat Shabjadi 
Bahu could not have, therefore, set time 
running against the present plaintiff so long 
as it is not proved by positive evidence that 
Mussammat Shahjadi Bahu died in a parti- 
cular year. On the present state of record 
it is not possible to hold that limitation 
began to run, against the present plaintiff 
from any particular date or year. Itisa 
plain proposition of law that no adverse 
possession can run against a person until 
he becomes entitled to possession of the 
property. An adverse possession af any 
length of time, against a tenant for life 
is similarly ineffectual against the rever- 
sioner or remainderman whose right to 
possession only accrues on the death of 
the tenant for life: Nauwnihal Singh v. Alice 
Georgina Skinner (3). 

The defendants may at the most be said 
to have proved only’ an acquisition by 
Baribahu of merely the widow's interest 
of Mussammat Shahjadi Bahu and nothing 
further. Solong as such interest is not’ 
proved to have come to an end by proof of 
Shahjadi Bahu’s death, the plaintiff cannot 
besaid to have become entitled to the 
possession of the. property and the only 
remedy which he can claim under law is 
to have it declared that the alienations 
made by Baribahu are operative only 
during her own lifetime and not beyond 
unless they were proved to be justified by 
legal necessity. The plea of legal necessity 
raised inthe case not being substantiated 
in the first Court was not made the subject 
of any specific ground ofappeal before 
the District Judge. The result is that the 
transaction does not bind the plaintiff as 
a reversionary heir of Pran Singh's estate, 
andit was rightly declared as inoperative 
beyond Baribahu’s lifetime. 

The argument of the learned Counsel for 
the appellant that the present suit being 
based on false averment as to Jalamsing 
being the last male holder deserved to be 
dismissed on the finding that Pran Singh 

(2) 80 Ind. Cas. 788; 28 C. W.N. 960; 22A. L. J. 
304; A. I R. 1924 P. C. 121; 5 Lah, 192; (1924) M. W. 
N. 442; 20 L. W. 10; 2 Pat. L. R. 245; 26 Bom. L. 
R. 1117; 47 M. Ld. 935; 6 P. L. T. 1; 51 IL A. 171; 
L. R. 5A (P. C) 94 (P. 0). 

(3) 92 Ind. Cas. 63; 23 A. L. J, 691; A. I R. 1925 
Al. 707; 47 A, 803, 
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‘was the last male holder. ButI am not 
prepared to uphold this contention in view’ 
of this Court’s decision in Loola v. Pyare’ 
(4). The 2nd contention is that in view of 
the admitted disappearance of Musammat . 
Shahjadi Bahu from 1878, the Courts 
below should have presumed under the 
combined operation of ss.107 and 108 of 
the Evidence Act that she was dead at the 
end of the period uf 7 years from 1878 and 
that the plaintiff's claim was, therefore, 
hopelessely barred by the time even when 
he'instituted his former suit of 1908 to set 
aside the mortgage of the 7th February,’ 
1908, or at any rate at the date of the 
present suit. In the absence of any speci- 
fic pleadings on the point of either actual 
or presumed death, I do not think I should 
allow the present belated contention to pre- 
vail at the stage of second appeal. It exposes’ 
the plaintiff to the brunt of a new attack at 
the stage of appeal at the instance of an‘un- 
successful litigant: Nathu Piraji v. Umed- 
mal (5). The law on the point of such pre- 
sumption is also clear. There is express au” 
thority for the view that when the question 
is not merely one of death but of death 
at a particular time there is no presump- 
tion as to the time but the party concerned 
tomake cut death on a specified date must 
prove it by evidence: Venkata Hanumanulu 
Garu v. Lachamma (6), Jayawant Jivanrao 
Despande v. Ramchandra Narayan Joshi 
(7) and Parsoo v. Munnalal (8). See also 
Muhammad Sharif v. Bande Ali (9), Narki. 
v. Phekia Lal Sahu (10), Veeramma v. Chin- 
na Reddi (11) and Matraj Fatima v. Abdul 
Waheed (12). Itis held in Gopal Bhimji 
Avte v. Manaji Ganuji Padval (13) that the 
date of a pérson’s death must be proved like 
any other fact bythe party whois interest- 
ed in establishing that he died on or 
before a particular date; see also Lal 
Chand Marwari v. Ramrup Gir (14). Since 

(4) 33 Ind. Cas, 497; 12 N.L. R. 57 atp. 60. 

(5) 1 Ind. Cas. 456; 33 B. 35; 10 Bom. L. R. 768. 

(6) 14°M. L. J. 464. 

(7) 33 Ind. Cas. 484; 40 B. 239; 18 Bom. L. R. 14, 

(8) 39. Ind. Cas. 21; 13 N. L. R. 16 at p. 17. 

(9) 11 Ind. Cas. 474; 34 A, 36; 8A. L. J. 1052, 

(10) 5 Ind. Cas. 709; 37 ©. 103; 14 C. W. N. 341; 
11 C. L.J. 138. À 

(11) 16 Ind. Cas. 43; 37 M. 440; 23 M. L. J. 443. 

(12) 63 Ind. Cas. 286; 43 A. 073; 19 A. L. J. 718.. 

(13) 81 Iud. Cas. 449; 47 B. 451; 25 Bom. L. R. 
134; A.I. R. 1923 Bom. 163. 

(14) 93 Ind. Cas. 280; 42 T. B. R. 159; 24 ALL. J. 
10a; à. 1. R. 1926 P. O. 9; (1926) M. W. N. 203; 7 P. 
L. T. 163; 430. L. J. 249; 50-M. D. J. 289; 30. W, 
N. 335: 5 Pat. 312; 200. W. N. 721; 28 Bom, L.R, 
855; 53I, A. 24-(P. 0) . 
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the defendants depended upon the plea 
of adverse possession for their success it 
was necessary for them first to allege and 
then to prove that Musammat Shahjadi 
Bahu died in a particular year. Not having 
done so they are not entitled to ask me 
to make even the limited presumption 
that she was dead at the time when the 
question was raised much less to presume 
that her death took place more than 12 
years before the institution of the pre- 
sent suit. : 

Now one more position taken up by 
the defendants appellants which is based 
on the recognition of Baribahu as an 
absolute occupancy tenant, has remained 
to be considered. I think this contention 
cannot stand. As it has not been alleged 
and proved in this case that the landlord 
dealt with Baribahu independently of her 
position as a dependent or representative 
of the family of Pran Singh, Baribahu 
could not acquire the status of an absolute 
occupancy tenant by prescription or by 
recognition of the landlord. The only 
effect of the recognition was to raise 
a personal estoppel against the landlord 
in the matter of ejecting Baribahu as a 
trespasser. It did not confer on her any 
higher and new status so as to work a 
forfeiture of the plaintiff's reversionary 
interest in the estate of Pran Singh after 
Baribahu's death. 

On the view taken by the Courts below 
that Musammat Baribahu, acquired by ad- 
verse possession only Musammat Shahjadi 
Bahu’s life-interest as a Hindu widowin the 
estate of Pran Singh and as such her pos- 
Bession was not adverse to the’ present 
plaintiff, the decision that her alienation 
will not operate or be binding against 
plaintiff after her death is correct and 
must be upheld. The appeal, therefore, 
fails and is dismissed with costs, 

G. R. D. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Seconp AprgaL No: 1030 of 1924, 
December I, 1926. 
_ Present:—Mr. Justice Kendall. 
Pandit SUKH NANDAN SARUP— 
DeEFENDANT—APPELLANT 
versus 
Sheikh FAZAL HUSAIN—PLaInNTIFF 
-——RESPONDENT. 
Criminal Procedure Code (Act V of 1898), s 143, 


29 l 


SUKH NANDAN SARUP v. Fazal HOSAIN, 


449 


proceedings under—alicious prosecution—Damages, 
whether can be recovered. 

Damages may be recovered in respect of the in- 
stitution of proceedings under s. 145 of the Criminal 
Procedure Code. 

Damages for malicious prosecution are awarded to 
compensate the plaintiff for expenses incurred by 
him in defending himself, pain to mind and body 
and loss of reputation, ete., which he has actually 
suffered, and not for injuries which he might have 
suffered if he had been convicted. 


Second appeal against a decree of the 
Additional Subordinate Judge, Bareilly, 
dated the 8th of April, 1924. 

Mr. Nehal Chand, for the Appellant. 

Mr. Uma Shankar Bajpai, for the Re- 
spondent. 

JUDGMENT .—The only ground taken 
in this second appeal against the decision 
of the Courts below, by which the appel- 
lant was ordered to pay damages for the 
malicious prosecution of the respondent, is 
that the institution of proceedings under 
s. 145, Criminal Procedure Code, does not 
amount to a malicious prosecution. This 
question has, however, been settled by 
authority. In Crowdy v. O'Reilly (1) a 
Bench of the Calcutta High Courtin 1912 
definitely decided that proceedings under 
ss. 144 and 145, Criminal Procedure Code, 
may constitute a prosecution of the plaint- 
iff by the defendant, so that damages may 
be claimed for malicious prosecution, No 
exactly similar decision in this Court has 
been pointed out to me, but a Bench in 
1919 decided that proceedings under s. 107, 
Criminal Procedure Code, might form the 
basis of an action for damages [Muhammad 
Niazullah Khan v. Jai Ram (2)]. An attempt 
has been made to differentiate proceedings 
under s. 107: from those under s. 145, in 
that the former may result in the restric- 
tion of the liberty of the person on the 
individual charge. The distinction, how- 
ever; is more apparent than real. Dama- 
ges for malicious prosecution are awarded 
to compensate the plaintiff for expenses 
incurred in the prosecution, pain to mind 
and body, and the loss of reputation, 
ete., which he has actually suffered, and 
not for injuries which he might have 
suffered, if he had been convicted. 

No other objection has been made to the 
order of the Courts below, and theresult 
is that the appeal is dismissed with costs. 

Z. K. _ Appeal dismissed. 


a 18 Ind, Cas. 737;17 O.L, J; 105; 17 C. W, N, 
4. 
(2) 50 Ind, Cas, 140; 17 Aj.L J. 776; 41 A, 503, 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
ORIGINAL Civin Serr No. 587 or 1925. 
May 19, 1926. 

T resent: —Mr. Rupchand Bilaram, A. J. C. 
< Messrs. OSBORNE GARRETT anp Co., 

LTD.—PLAINTIFFS 
versus i 
RAISI JOTHABHOY AND ANOTHER— 
DEFENDANTS. 

Civil Procedure Code (Act V of 1908), O. VI, r. 14, 
0, XXIX, r. 1—Corporation, suit by-—Attorney, whe- 
ther can sign plaint—Amendment of plaint—Discre- 
tion of Court. 

In the case of a suit instituted by a Company, 
the plaint must be signed and verified either by the 
Sesretary or by a Director or other principal officer of 
the Company able todepose tothe facts ofthe case 
as provided by O XXIX, r.l of the Civil Procedure 
Code. An attorney appointed-by the Company is in- 
competent to sign and verify a plaint on its behalf, 
but the Court may, if the plaint is not properly signed 
and verified, in its discretion, permit the plaint to 
be signed and verified as required by O. XXIX, 1. 
1, of the Civil Procedure Code. 
+- Delhi and London Bank Ltd. v. Oldham (1), relied 


upon. 
‘Mr. D. N. O'Sullivan, for the Plaintiffs. 
Messrs. Manghanmal Bhojraj and. W. 
Lobo, for the Defendants. oo? 


. ORDER.—The plaint in this case has 
been signed by Mr, Jessaram Banarsidas 
duly constituted attorney of the plaintiffs 
who are described as Messrs. Osborne 
Garrett & Co., Ld, a firm carrying on 
business at Frith Street, Soho, London. A 
‘preliminary objection has been raised as 
to the maintainability of the suit on the 
ground that the plaintiff being a limited 
Company, the plaint should have been 
signed and verified either by the Secretary 
or by a Director or other principal officer 
-óf the Company able,to depose to the 
facts of the case as laid down by O. XXIX, 
r. 1, Civil Procedure Code. Reliance has 
been placed on the ruling of their Lord- 
ships of the Privy Council in Delhi and 
London Bank Ltd.v. Oldham (1) where it 
was pointed out that the . provisions of 
s. 151 of the old Civil Procedure Code cor- 
responding to O. VI, r. 14, Civil Procedure 
Code, which permit an attorney to sign 
and verify a plaint on behalf of an ab- 
gent plaintiff do not apply to a suit in- 
stituted on behalf of a Corporation. Prima 
facie, therefore, the plaint is neither pro- 
perly signed nor verified. It is urged on 


(i) 21 O. 60; 207. A. 132; 17 Ind. Jur. 482; 6 Sar. 
P.C. J. 331; Rafique and Jackson’s P, O. No, 130; 10 
Jad. Dee, (x, a) 672 (F. CO), 
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behalf of the defendants that the suit 
should, therefore, be dismissed, I am not 
prepared to accede to this request in the 
present case. I see no reason.why I should 
not exercise my discretionary powers of 
permitting the plaintifis to comply with 
the provisions of O. XXIX, r. 1, Civil 
Procedure Code, and allow them time to 
file an amended copy of the plaint pro- 
perly signed and verified. No prejudice 
is being caused to the defendants by this 
‘delay as it appears that so far as the 
defendant No. 1 is concerned, he says that 
he only acted as the agent of the Char- 
tered Bank and is in no way concerned 
with the goods which are the subject-matter 
of the suit and are said to have the alleged 
purlioned mark “Kropp” stamped on them. 
So far as defendant No. 2 again is con- 
cerned he does not allege having advanced 
any money on the goods, and he does not 
care whether the goods in question which 
are said to be now in the possession of 
the Customs Authorities are delivered to 
him or not. The interim injunction issued 
against defendant No. 2 is not working 
any hardship on him, If the plaintiffs 
have not brought on the record proper 
persons against whom they should have 
obtained an interim injunction and if in 
consequence of that they suffer they have 
to thank themselves, I, therefore, grant 
three months’ time to the plaintiffs to file 
an amended plaint properly signed and 
verified in accordance with O. XXIX, Civil 
Procedure Code, and order that they should 
bear the costs of the defendants for three 
hearings, the time wasted unnecessarily in 
consequence of their failure to present a 
proper plaint. 


P. B, A. Order accordingly. 


enio meaane 


OUDH CHIEF COURT. ; 
Sreoonp CIVIL APPEAL No. 186 or 1926, 
December 22, 1926. 
Present:—Sir Louis Stuart, Kr., Chief 
Judge, and Mr. Justice Raza, 
BAHRAICHI—Dzerenpant—APPELLANT 
versus 
Thakur TIRBENI SINGH-—PLAINTIFE 
AND ANOTHER—DEFENDANT—RESPONDENTS, 
Pre-emption—Qabzadari rights,-whether under-pro- 
prietary rights—Under-proprietary rights, sale of— 
Pre-emption—Rival suits, dismissal of —Appeal in one 
suit—Appeal against decree in other suit, whether 
necessary. 
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The word “gabzadari* may in some cases mean 
under-proprietary rights. [p. 452, col. 1] 

Where - gabzadari_ rights in certain property 
were granted andthe holders of those rights were 
described in the revenue papers as under-proprietors 
and were continuously treated as such: - 

Held, that the grant must be taken to be of under- 
Proprietary rights and that the sale of such rights 
was opento pre-emption. [p. 451, col. 2.] 

Two suits were instituted by two different persons 
to pre-empt the same sale and the plaintiff in each 
suit was impleaded as a defendant in the other suit. 
Both suits were dismissed and one of the plaintifis 

“appealed against the dismissal of his suit: 

Held, that it was not necessary for him to file an 

ppe against the decree in the other suit. [p. 452, 
- col. 1 


Appeal against the judgment and decree 
of the District Judge, Fyzabad, dated the 
3lst March, 1926, reversing thoseof the Addi- 
tional Sub Judge, Fyzabad, dated the lat 
February, 1916, 


- Mr. Bisheshwar Nath Srivastava, for the 
Appellant, ` 

- Messrs. R. D. Sinha, Kalka Prasad’ and 
Gopal Chandra Sinha, for the Respondents. 


JUDGMENT.—The facts necessary 
for the decision of this second appeal may 
‘be stated as follows:— 

“A certain Ram Nidh sold what he de- 
“scribed as his rights in an under-proprie- 
tary tenure to one Babraichi. Two persons 
‘Tribeni Singh and Rampher instituted 
suits which were separate suits, each as- 
serting a right of pre-emption over the pro- 
-perty sold. Rampher joined Tirbeni Singh 
as a defendant in his suit and Tirbeni Singh 
joined Rampher as a defendant in his suit. 
The two suits were heard together. At the 
commencement, the Court trying the suits 
discussed the relative claims of Tirbeni 
Singh and Rampher to exercise a right 
of pre-emption, if the property sold were 
property over which a right of pre-emp- 
tion could be exercised. The Court found 
that Tirbeni Singh and Rampher had equal 
rights of pre-emption under such condi- 
tions. This view was accepted by Tirbeni 
Singh and Rampher, and the Court then 
proceeded (as provided by law) to draw 
lots to decide who would be the suc- 
cessful party. Tirbeni Singh succeeded in 
‘the drawingof lots, and Rampher then aban- 
doned prosecution of his suit which was 
dismissed. But an issue had been framed 
in both the suits as to whether the property 
"Was property over which a right of pre-emp- 
tion could be exercised and the learned 
trial Judge decided upon this point that 
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of transfer. 


decided that the 
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the rights which purported to have been 
transferred were rights of a tenant in an 
occupancy holding and as such incapable 
In consequence in addition 
to dismissing Rampher’s suit, which had. 
not been prosecuted to the end, he dis- 
missed Tirbeni Singh’ssuit. Tirbeni Singh 
appealed and the learned District Judge 
property transferred 
was property over which a right of pre- 
emption could be exercised inasmuch as it 


was an estate held in an under-proprietary 


tenure. The vendor Bahraichi hascome to 
this Court in second appeal. ` His learned 
Counsel has taken two points. The first 
point is that what was transferred was the 


-right of a tenant in an occupancy holding, 
-which cannot be transferred under the law. 


The second point is that Tirbeni Singh's 


appeal was bound to fail, because while ap- 


pealing against the dismissal of his own 
suit-he had not appealed against the dia- 
missal of Rampher’s suit. 

In regard to the first point we have been 
taken through the evidence and we consider 
that the learned District Judge arrived at 
a correct conclusion. The Taluqdar. of 
“Ajudhia had atthe First Regular Settlement 
applied to be placed in complete propries 
tary possession of the property, with which 


_we are concerned in the present appeal, 
.The predecessor-in-interest of Ram Nidh 


contested this claim and asked for a sub- 
settlement. He claimed what he called 
pukhtadart rights. The parties compro= 
mised and the predecessor-in-interest of 
Ram Nidh was allowed under this compro- 
mise by the Talugdar of Ajudhia what were 
called gabzadari rights which included the 
rightsin suit. The Settlement Officer in his 
English order called the rights “occupancy” 
rights. We have it in evidence that all 
along in the revenue papers the rights 
granted were described as under-propriete 
ary rights and that all along the holders of 
these rights have been treated by the 
talugdar as under-proprietors. No one has 
ever questioned the fact that these rights 
were under-proprietary rights until Bahe 
raichi after having taken the transfer of 
under-proprietary rights has thought it 
convenient as a defence in a pre-emption 
suit to assert that they were only the rights 
of an occupansy tenant, If the decision of 
Mr. Carnegy had been a clear and specific 
decision that the rights in question wera 
the rigats ofa tenant only, we should have 
been pracluded in going behind that decis 


‘hands of the holders. 


‘little to say. 
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‘gion, whatever might have been the subse- 
‘quent treatment of the property in the 
We consider, how- 
,ever, that this decision is ambiguous and 


‘that it can be read either as a decision that 
‘under-proprietary rights were granted or as 
‘a decision that the rights ofan occupancy 


tenant were granted. We find that in using 
the word “occupancy” Mr. Carnegy was trans- 


‘lating the word “‘qabzadari" and itis settled 
law that the word “gabzadari” may in some 


cases mean under-proprietary rights. Taking 


‘into account the evidence of subsequent 


‘treatment, we are of opinion that the 


learned District Judge arrived at.a correct 


conclusion. 

Upon the second point there is very 
We have been referred to the 
Full Bench decisions of the ‘Allahabad High 


‘High Court in Zaharia v. Debia (1) and in 


Ghansham Singh v. Bhola Singh, (2), but 


“neither of these decisions is directly in point 


though some remarks at p. 512* of the last 


case are very helpful. If thera had’been a - 


decree in favour of any person which stood 


‘in the way of Tirbeni Singh until it was 


reversed, it is clear that Tirbeni Singh 
would not have been.in a position to succeed 


"inan appeal, against the. dismissal of his 


own suit, until he had removed the obstacle 


‘created by the decision in favour of an- 


other person against himself in the other 
sujt. But here Tirbeni Singh was not ina 
position to appeal, as to the dismissal of 
Rampher’s suit., If Tirbeni Singh had 
appealed he would have been met with the 
obvious reply that the suit as. against him 
had been dismissed, that the decree was in 
his favour and that there was nothing upon 
which he could appeal. In these circum- 
stances we consider that Tirbeni Singh had 
every right to appeal against the dismissal 
af his own suit without taking any further 
‘action and'we, therefore, dismiss this appeal 
with costs. i 

Z.K. ` Appeal dismissed. 

(1) 7 Ind: Oas. 156; 33 ‘A. 51; 7 A. L. J. 861. 
. (2) 74 Ind. Oas. 411; 45 A. 508; 21 A. L. J: 465; 
A, LR. 1923 All. 490 (F: B.). 
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‘LAHORE HIGH COURT. 
Sreconp Cryin APPEAL No. 855 or 1926. 
December 22, 1926. 
Present:—Mr. Justice Zafar Ali. 
SULTAN MUHAMMAD—Venpex No, 1— 
DsFranDaNT—APPELLANT 
VETSUS 
SURKHRU KHAN AND OTARERS— PLAINTIFFS 
AND GHAZI KHAN AND oTHERS— 
DsFENDANTS—RESPONDENTS. 

Custom—Abadi—Sale. of site by non-proprietor to 
proprietor, whether binding upon other proprietors— 
Suit for possession—Relief. 

The sale of asite in the village abadi by a non- 
proprietor in favour of one of the proprietors isnot ` 
binding on-the remaining proprietors. 

Where, therefore, in-such a case some of the pro- 
prietors sue for possession of the site, they are en- 
titled to a decree for joint possession of the site . 
ater removal of the materials, if any, standing upon 
it. 

Second appeal from a decree of the Dis- 
trict Judge, Attock District at Campbell- . 
pur, dated the 19th December, +925, varying 
that of the Subordinate Judge,. First Class, 
Campbellpur, dated the 12th.October, 1925. 

Mr. M.S. Bhagat, for the Appellant. | 


-,.Mr, Devi Dayal, for the Respondents. 


JUDGMENT.—The houss.in dispute 


is, situate in the abadi of: village. Lawa, 
_and it was in the possession:of a non-pro- 


prietor menial, namely, Shera. Musalli. 
Shera sold it to one -ofthe proprietors, 


namely, Sultan Muhammad, defendant ‘No. 
“5; and the-latter sold it to two strangers 


who. figure as defendants.Nos. 2 and:.3, 
The abadi land is joint property of the 


„plaintiffs. and defendants. Nos, 5. to 9. The 


plaintiffs’ sued for possession of half the 
house, according to their-share in the abadi 


‘land. Shera Musalli was only:the owner of 


the. material and was not competent to sell 
the. site or the. right of residence. The 
sale in favour of defendant No: 5, though 
he was one ofthe proprietors was not bind- 
ing on therest-as heldin Hebav. Ram 
Singh (1) and Kahan Singh v: Warris Khan 


-(2) and consequently- the sale. by him. to 


strangers wasalso inoperative. The. trial 
Court granted. the. plaintiffs a decree for 


. possession of half the house as prayed for 


by: them but on appeal the: learned 
District Judge- held that they- were only 
entitled to joint possession of thesite; and 
orders that. the. purchasers-should. remoye 


-the materials within three:months, and mo- 


dified-the decree-of. the trial. Court accord- 


' (1) 24 P. R, 1878, 
(2) 48 P, R. 1899, 


(100 I. O. 1927] 


ingly. Defendant No. 5, the first vendee,. 
appeals and itis contended on his behalf 
that the plaintiffs were entitled only to a 
declaration that they ‘were owners of a 
half share inthe house and not toa decree 
‘for joint possession of the site and for 
demolition of the house and removal of 
the materials for which there was no prayer 
in the plaint.. But according to the general 
rule of custom Shera was entitled to remove 
the materials and so are the alienees who 
stand in his shoes.. As they have no right 
of residence in the house they should either 
vacate it or remove the materials, Further 
the ‘plaintiffs are only entitled to joint 
possession of the site as the abadi land 
‘has not yet been partitioned. The decree 
of the lower Appellate Court is, therefore, 
correct and I dismiss the appeal with costs. 

Z, K. 


CALCUTTA HIGH COURT. 

APPEAL FROM APPELLATE DROREB No. 2124. 
oF 1924. - 
August 26, 1926. . 
Present:—Mr. Justice Panton and 
: Mr. Justice Chakravarti. 
Rai KIRAN CHANDRA ROY BAHADUR 
AND OTHERS—PLAINTIFFS—APPELLANTS ` 
versus ' 


SRINATH CHAKRAVARTIAND OTHERS — 


DEFENDANTS— RESPONDENTS. 

Grant — Brahmottar — Proof of ancient grant— 
Long possession under definite claim—Presumption of 
lost grant-—Bengal Tenancy Act (VIII of 1885), s. 
108B—Entry in Record of Rights—Presumption of 
correctness, rebuttal of—Hvidence—Document not inter 
partes, admissibility of. 

A person who claims to hold asa tenant land within 

the ambit ‘of a zemindari must prove his right to 
hold -it without payment of'rent by a grant from the 
zemindar,; but the production ‘of the grant itself is 
not the only way to prove a grant. [p. 454, col. 2.] 
_ Where there has been long continued possession 
in assertion of a right, it is a well-settled principle of 
law that the right should be presumed to have had a 
legal origin, if such a ‘legal origin was possible and 
the Court will presume that those acts were done and 
those circumstances existed which were necessary to 
the creation ofa valid title. [p. 455, col. 2.) 

Phillips v. Halliday (5), followed. 

Whether a presumption of a lost grant should be 
raised or not depends on the circumstances ‘of each 
case. [p. 455, col. 2] 

‘Tt is only in cases of long possession under a claim 
of a definite right that the question of presumption 
of a lost grant arises. [p. 454, col. 2.] 

In raising the presumption of lost grant care must 
always be taken to see that long possessionis clearly 
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established to have been enjoyed under a definite 
claim‘of right in such’a manner- that in the circum- 
stances it was likely to have attracted the notice of 
the person or persons whose rights “are adversely 
affected by such aclaim. [p. 455, col. 2.] 

With regard to the brahmoltar grants made, 
in ancient days in Bengal by the Rajas and 
Zemindars, -long possession by the grantees and their 
successors under a claim of rent-free brahmottar grant 
is all that can be expected after a long lapse of time 
in proof of a legal origin of such grants. Where 
possession under such a claim for a long period 
is proved by direct evidence, the Court not only 
might, but ought to presume that the claim was 
based upon a lost grant. [p. 458, cols.1 & 2.] 

‘Although an entry in the Record of Rights must 
be -presumed to be correct unless the contrary is 
proved yet, where the matter is investigated by the 
Civil Court and the parties adduce their evidence on 
the point in controversy, the entry loses its weight 
when'the evidence discloses no foundation for it. [p. 
456, col. 1.] ` 

Documents showing the dealing of the property by 
the descendants of the original grantee, as rent-free 
brahmottar and evidencing the transfer of their in- 
terests are admissible in evidence to prove the title 
of’the grantee. [ibia.] , 

Appeal against the decree of the Officiat- 
ing Subordinate Judge, First Court, Farid- 
pur, dated the 28th of July, 1924, reversing 
that ofthe Munsif, Second Court, Bhanga, 
dated the 17th of March, 1924. : 

Babu Hemendra Chandra Sen (with him 
Babu Surendra Nath Bose(Sr.), for the Ap- 
pellant. 

Babu Manmatha Nath Roy (Jr.), for Babu 


Upendra Chandra Banerji, for the Respond- 


ents. 
. JUDGMENT. 

Chakravarti, J.—This is an appeal 
by the plaintiffs against the judgment of 
the Officiating Subordinate Judge of Farid- 
pur, dated the 26th July, 1924, reversing 
that of the Munsif of the Second Court at 
Bhanga, dated the 17th March, 1924. 

The appellants brought the suit under 
s. 158 of the Bengal Tenancy Act for the 
assessment of fair and equitable rent for 
certain lands appertaining to their zemin- 
dari Touzi- No. 5557 ofthe Faridpur Col- 
lectorate in the possession of the defendants 
and also for arrears of rentfor the years 
1326 to 1329. In the course of a Record of 
Rights the lands in suit were recorded as 
brahmottar Prankrishna Bhattacharji liable 
to assessment with fair and equitable rent. 
The present claim of the plaintiffs was 
based on the said entry in the Record of 
Rights. 


The defence of the defendants Nos. 1 to 
14 was that the Jands in suit appertained 


‘to brahmottar Prankrishna Bhattacharji, 


that these lands were enjoyed as such by 
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the grantee and his successors from before 
the Permanent Settlement and that in 
execution of a decree, dated 1879, against 
a successor ‘of the original grantee, the 
‘landsin suit were sold as rent-free brah- 
mottar in 1882 and were purchased by 
defendants Nos. 6,7, 8and 9. The defend- 
ants alleged that the purchasers were all 
along in possession of the land as rent-free 
brahmottar without any payment of rent to 
the plaintiffs. 

The Court of first instance held that the 
defendants had failed to rebut the pre- 
sumption of the correctness of the Record 
of Rights by the documents relied upon by 
them. He further held that the presump- 
tion of alost grant did not arise in the cir- 
cumstances of the present case. The learned 
Munsif was not satisfied that the documents, 
Exs. A, Band ©, relied om by the defend- 
ants did relate to the lands in suit and 
he held that even assuming that these 
documents did relate to the lands in suit, 
they were not sufficient to rebut the pre- 
sumption which arose from the Record of 
Rights. 

. On appeal by the defendants the learned 
Subordinate Judge found that Exs. A, B 
and Grelated to the brahmottar lands known 
as Prarikrishna Bhattacharji. He further 
found that Harish and Parbati whose names 
were mentioned in Exs. A, B and C were 
descendants of Prankrishna Bhattacharji. 
Exhibit A isa hibanama, dated 1861, by 
which the lands in suit were dealt with as 
rent-free brahmottar by the descendants of 
Prankrishna Bhattacharji. Exhibit B was 
the sale certificate under which the 
defendants purchased the land at the sale 
-of 1862; and Ex. C was the writ for deli- 
very of possession to the purchaser in that 
execution sale. No question as to the 
admissibility of these documents was 
raised either in the Court of first instance 
.or before the learned Subordinate Judge. 
The only ground upon which the plaintiffs 
contended that those documents were of 
no help to the defendants was that ik was 
not established that the lands mentioned 
in those documents were the lands in suit. 
The learned Subordinate J udge found that, 
to use his own -words:—‘There is, there- 
fore, no doubt that the defendants and 
their predecessors have been holding the 
said lands as rent-free brahmottar for at 
least 62 years. The plaintiffs-respondents 
cannot show that within this period they 
have realised any rent from the defendants 
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in respect of the landsin suit. The defend- 
ants denied that they ever paid rent for 
the said land. That being so, it can’ be 
reasonably inferred that the defendants and 
their predecessors-in-interest have held the 
land under a rent-free title. The same can 
also be inferred from the description of the 
lands as brahmottar in the Record of Rights, 
In this view the learned Subordinate Judge 
dismissed the plaintiffs’ claim for assess- 
ment of fair and equitable rent. 

The learned Vakil who appears for the 
appellants urged two grounds in support 
of this appeal: first, that the land being 
admittedly within the plaintiffs’ zemindari 
the defendants were bound to prove an old . 
grant recognised by law; and secondly, 
that Exs. A, B andO were not ao naak in 
evidence. 

In the course of ‘arguments, the learned 
Vakil also contended that the presumption 
of a lost grant which the learned Subordi- 
nate Judge held to have arisen from long 
enjoyment ofthe lands undera claim of 
rent-free title was not justifiable upon the 
findings arrived at by the learned Subordi- 
nate Judge. 

The learned: Vakil contended that the 
defendants were not entitled to - establish 
their claim to hold under a rent free grant 
without the production of the original grant. 
Ia support of this contention the learned 
Vakil relied upon the case of Jagdeo Narain 
Singh v. Baldeo Singh (1).‘ There is no doubt 
as to the general principle that a person 
who claims to hold as a tenant land within 
the ambit of a zemindart must prove his 
right to hold it without payment of rent 
by a grant from the zemindar. In the case 
before their Lordships, they were not satis- 
fied that the tenant had succeeded in prov- 
ing such a grant. Their Lordships did 
not intend to lay down thatthe only way to 
prove a grant was by production of the 
grant itself. ; 

“This contention of the learned Vakil, 
therefore, fails. 

The learned Subordinate Judge has pre- 
sumed the existence ofa lost grant. It is 
only in cases of long possession under the 
claim of a definite right that the question 
of presumption of a lost grant arises. It 
is a well-known principle. In a recent 
decision of the Judicial Committee in the 


(1) 71 Ind. Cas. 984; eee A: 399; 27 0. W. N. 925; 
36 0. L. J. 499; 3 P. L. T. 6 5; A. I R.1922 P. C. 972: 
32 M. L. T. 1; (1923) M. WON . 861; 2 Pat. 38; 45 M. 
Li Ji 4609 (P; Bi 
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- ease of Srinath Roy v. Dinabandhu Sen (2). 

their Lordships observed: “Ia practice 
such original grants are but rarely forth- 
coming now, and resort must be had to 
secondary evidence of them, or to tbe 
inference of legal` origin to be drawn 
from long user.” later on their Lord- 
ships observed that the evidence of “a 
Government grant of an exclusive fishery in 
navigable waters ought to be conclusive and 
clear, but they are of opinion that in so 
far as such evidence can now be expected 
to be forthcoming as to particular grants 
more than a century old, the evidence in 
the present case was sufficient to show that 
the competent authority—the Government 
of India ia right of the Orown—did actually 
grant to the plaintiffs’ predecessors-in-title 
or settle with them so asin effect to grant 
a jalkar right.” In this case alost grant by 
. the Crown of a several fishery in favour.of 
the subject was. presumed from long posses- 
sion. In cases of claims of prescriptive 
right based onlong user, presumption of 
lost grant has been made. The Judicial 
Committeein the case of Rajrup Koer v. 
Abdul Hossein (3) observed as follows:—- 
“Their Lordships think that in this case 
there is abundant evidence upon the facts 
found by. the Court for ‘presuming the 
existence of a grant atsome distant period 
.of time.” Similar presumption of a lost 
grant has been drawn in cases where the 
permanency of a tenure has been claimed 
from long user and other circumstances. 
Sse the case of Abdul Hakim Khanv. Elahi 
Baksha Saha (4). 

In Bengal Rajas and rich Zemindars in 
ancient days made numerous rent-free 
brahmottar grants to learned Pandits and 
Brahmins of saintly character for their 
maintenance. At this distance of time most 
of the original grants recorded in country 
papers have been lost. f 

Long possession by the grantees and 
their successors under a claim of rent-free 
brahmottar grant is all that can be expected 
after a long lapse of time in proof of a legal 
origin of such grants. At this distance of 
time it is .unreasonable to expect that 


(2) 25 Ind. Cas. 467; 41 I. A. 221 at p. 227; 180. 
W. N. 1217; (1914) M. W. N. 654; 1 L. W. 733; 16 M. 
L. T. 319; 12 A. L.J. 1193; 20 Ò. L. J. 385: 16 Bom, 
L. R. 901; 42 0. 489 (P. ©). 

3) 7 L A. 240 at p. 247; 6 0.394; 7 C.D. R. 529: 
4 Shome L. R. 7; 4 Sar. P. ©. J. 199; 3 Suth. P. O. J. 
816; 4 Ind. Jur. 530; 3 Ind. Dec. fN. s.) 257 (P. 0). 

(4) 85 Ind. Cas. 103;.29 C. W. N. 138; A. L R. 
1025 Gal, 309; 52 ©, 43; . 
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grants made to those Brahmins would exist 
or could ba produced in Court. Whether 
a presumption of a lost grant should 
arise or not must depead upon the circum-» 
stances of each case, The existence of these 
original grants after the lapse of such a 
long time can only be expected if such 
documents escaped destruction either by 
the climatic influence of lower Bengal or 
by ravages of white ants or destruction by 
fire or cyclone of the thatched huts in 
which the grantees of this class ordinarily 
resided. It isonly in rare cases that an 
ancient grant which has survived these 
risks is now available for production in 
Court. In cases of this nature when long 
possession, as here, for 62 years has been 
proved by direct evidence, the Court not 
only might, but, in my opinion, ought to 
presume that the claim was based upon 
a grant which is now lost. Care must, 
however, always be taken to see in these 
cases that long possession is clearly estab- 
lished to have been enjoyed under a definite 
claim of right insuch amanner that in the 
circumstances it was likely to have attracted 
the notice of the person or persons whose 
rights are adversely affected by such a 
claim. In England where deeds are ordi- 
narily kept in safer custody and are less 
liable to destruction, this rule of law is 
also well-established. Ishall refer to one 
well-known case in which this principle is 
stated by Lord Herschell in the following 
words:— 

“Now, TI apprehend that where there has 
been long continued possession in assertion 
of a right, itis a well-settled principle of 
English Law that the right should be pre- 
sumed to have had a legal origin, if such a 
legal origin was possible, and that the Courts 
will presume that those acts were done and 
those circumstances existed which were 
necessary to the creation of a valid title,” 
Phillips v. Halliday (5) Lord Reading, C. 
J., referred to this enunciation of the law 
in acomparatively recent case of General 
Estates Co. v Beaver (6). 

In the present case the learned Subordi- 
nate Judge has found possession for 6? 
years under a claim ofa rent-free grant hy 
the original grantee and his. successors and 
then, after the property was sold by the 
purchasers, defendants. During this long 


(5) (1891) A. C. 228 at p. 231; 61. L. J. Q. B. 210; 64 
L. T. 745; 55 J. P. 741, 

(6) (1914) 3 K. B. 918 at p. 926; 8t L, J, K. B, 21; 
12 L., GR. 1146; 30 T, L R 634, 
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period of time the zemindar did not-receive 
any rent for these lands. 

I am, therefore, of opinion that the 
jéarned Subordinate Judge was right in 
holding that from the circumstances of the 
present case the presumption of a lost grant 
arose. 


As to the second point raised by the. 


learned. Vakil, as I have already stated, no 
objection as to the admissibility of those 
documents was raised in either of the Courts 
below. Nor was it raised in the written 
grounds of appeal before this Court. It 
is difficult to see on what ground their 
admissibility as evidence can be questioned. 
The first document is a piece of evidence 
which shows the dealings of the property 
by the descendants of the original grantee 
as rent-free brahmottarland; and the other 
two documents areconnected with the title 
of the defendants. Oneofthem.is in fact 
the title-deed upon which the defendants’ 
claim was based as purchasers atan execu- 
tion sale. The other document shows that 

‘ delivery of possession under that purchase 
was taken. 

None of the grounds relied upon by the 
learned Vakil for the appellants has any 
force. Strong reliance was placed by the 
learned Vakil for the appellants on the pre- 
sumption as to the correctness of the entry 
in the Record of Rights in favour of the 
plaintiffs. There cannot be any doubt that 
the entry must be presumed to be correct 

` unless the contrary is proved but when 
the matter is investigated by the Civil 
Court and the parties adduce their evidence 
onthe point in controversy, the entry loses 
its weight whensthe evidence discloses no 
foundation for it. 

The appeal, therefore, fails and is dis- 
missed with costs. : 

Panton, J.-—I agree. 

A. N. A. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
SECOND Orvit APPEAL No. 1033 or 1925, 
November 17, 1925. 
Present:—Mr. Justice Lindsay and 
Mr. Justice Sulaiman. 

IHSAN ULLAH—Derenpant— 
APPELLANT 

versus 
Sheikh FARHAT ALI—PLAINTIFF 
AND SAID-UD-DIN AND ANOTHER— 
DEFENDANTS— RESPONDENTS. 
Pre-emption-—-Pre-emptor, whether can put vendee to 
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proof of title of vendor in respect of portion of 
property sold. 

In a suit for pre-emption it is open to'the plaint- 
iff-to-allege that the vendors have included in the 
sale-deed a share larger than that owned by them in 
the property sold in order to inflate the price and thus 
to defeat pre-emption. In such a case, the ‘plaintiff 
is entitled to put the vendees to proof of the ven- 
aoe title in respect of -the excess share sold by 
them. 


Second appeal against the decree of’ the 
Second Additional Subordinate Judge, 
Allahabad, dated the 14th of March, 1925. 

Mr. P. L. Banerji, for the Appellant. 

Mr. Zahur Ahmad and Dr. K. N. Katju, 
for the Respondents. 

JUDGMENT.—This is a defendant's 
appeal arising out of a suit for pre-emption. 
The plaintiff came-into Court on the allega- 
tion that although only one-sixth share 
each belonged to the vendors,-defendants 
Nos. 2 and 3, they had fraudulently in 
order to inflate the price and to defeat 
pre-emption included the ‘whole share in 
the disputed plot .in the sale-deed. The 
plaintiff further alleged that the defendant 
No, 2 had no authority to execute the sale- 
deed on behalf of defendant No. 3. He,. 
however, prayed that if the Court found 
that the sale-deed had been validly executed 
by defendant No. 3 he was ready to pre-empt 
his share also. The Court of first instance 
dismissed the suit on the ground that the 
plaint as drafted was defective and the 
plaintiff's suit was liable to dismissal be- 
cause he had tried to put the defendant 
No. 1, the vendee, to the proof of defendant 
No. 3's title. The lower Appellate Court 
has come to a contrary conclusion. The 
finding of the lower Appellate Court amounts 
to this that, as a matter of fact, defendants 
Nos. 2 and 3 only own a one-sixth share 
each in this plot and that they knew full 
well that the total of their shares was only 
one-third but that in order to inflate the 
price and defeat pre-emption they fraudu- 
lently inserted more than one-third share 
in the sale-deed. As regards the price the 
finding is that Rs. 550 which is shown in 
the sale-deed and which was not paid before 
the Sub-Registrar, was not in fact the 
genuine price. On the basis of the profits 
the Court came to the conelusion that the 
real price of the one-third share which the 
defendants knew they owned and_ which 
they really transferred tothe vendee was 
Rs. 56-10-8. 

In view of the finding that the transfer 
of the whole share was nota bona fide one 
but was fraudulent; we think that there was 
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no fatal defect in the suit. The Court of 
first instance had relied on the case of 
Sahodra Bibi v. Bageshari Singh- (1). In 
the concluding portion of the judgment the 
learned Chief Justice remarked that “they 
do not decide that a vendor is entitled 
fraudulently to insert property, to which 
he has no title, in the sale-deed for the 
purpose of inflating the price or otherwise 
fraudulently to defeat pre-emption.” On 
the findings arrived at by the lower Appel- 
late Court these remarks apply to this 
case. We accordingly dismiss this appeal 
with costs including in this Court fees on 
the higher scale. 

Z. K. Appeal dismissed. 

(1) 29 Ind. Cas. 1000; “37 A: 529; 13 A. L. J. 711. 


NAGPUR JUDICIAL COMMIS- 
f _ SIONER’S COURT. 

First CIVIL APPEAL No. 82 or 1925. 
‘December 21, 1926. 

7 Present:—Mr. Findlay, J.C. 
Musammat' RUKHMABAT AND OTHERS '- 
DEFENDANTS— APPELLANTS 

VETSUS — 
JAIPAL AND oTates —~PLAINTIFFS~— 
| RESPONDENTS. 

‘Hindu Law—Bombay School—Powars in C. P— 
Widow—Acquisition from income of husband's estate 
-—-Aceretion—Intention—Test, o h 

The Powars, settled in the Central Provinces, 
arrived in these Provinces long before and altogether 
independently of the Mahrattas. [p. 460, col. 1.] 

The Powars,‘settled ‘in the District of Balaghat, 
did not migrate from the Bombay Presidency, bring- 
ing with them Bombay customs, nor are they gov- 
erned by the Mayukha School of Hindu Law. [p. 461, 
col. 1. 

The question ‘whether a -Hindu widow who pur- 
chased immoveable property out of the ‘profits of the 
estate inherited by her from her deceased husband, 
intended to treat the acquisition as an increment to 
-her husband's estate or not, must be judged from 
her actual conduct in making and dealing with the 
acquisition in question. |p. 462, col. 1:] 

Isri Dutt Koer v.. Hansbutty Koerain (4), Gonda 
Kooer v. Kooer Oodey Singh (5), Kula Chandra Chakra- 
warti v. Bama Sundari Dasya (6) and Sheolochun 
Singh v. Saheb ‘Singh (7), followed. 

Wahid Ali Khan v. -Tori Ram (2) and Subra- 
manian Chetti v. Arunachelam Chetti (3), distingu- 
ished. 

Appeal against the decree of the Subordi- 
nate Judge, First Class, Balaghat, dated 
the 30th June 1925, in Civil Suit No. 3 ‘of 
1924, 

Dr, Sir H. S. Gour and Mr, S. B. Gokhale, 

-for the Appellants. 
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Messrs, Fida Hussain and Abdul Rahman 
Khan, for the Respondents. -~ 
` JUDGMENT.—The plaintiffs’ Jaipal, 
Mahpal and Tikaram, sons of Jangli, as 
well as Ardeshar, plaintiff No. 4, filed the. 
present suit against the defendants, Mus- 
ammat Rukhmbai, Kisan, Soma and Jiwan, 
for recovery of 10-anna share in Mouza 
Birsula (Balaghat). The Subordinate Judge 
commenced his judgment by saying the 
genealogical-tree included therein will serve 
to elucidate the matter. The highly .con- 
fusing form, in which the genealogical 
tree has been given in the judgment, far 
from elucidating the relationship of the 
parties, tends to obscure it. I`: append 
hereto -as Annexure A* a genealogical tree 
ofthe parties in what, I hope,is a more 
intelligible form. It will be seen there- 
from that Adkoo and Ladkoo were brothers. 
Jangli, who was ‘the son of Adkoo, died 
in 1922. After Ladkoo's death his widow 
Musammat ‘Sita was in possession of a 10- 
anna share of Mouza. Birsula as a Hindu 
widow. Shehad inherited an 8-anna share 
thereunder.. immediately after Ladkoo's 
death and had obtained the remaining 2- 
anna share under circumstances discussed 
below. The plaintiffs’ case was that Mus- 
ammat Sita, during her lifetime, gifted the 
10-anna share to her daughter Musammat 
Sugabai who died in 1919, whereupon the 
defendants Nos. 1-4 had takén possession 
of the property. The plaintiffs had in- 
sufficient funds.to meet the expenses of 
litigation necessary for recovery of the 
property, hence they sold 5-anna share 
thereof to the plaintiff No.4 Ardeshar, who 
was.accordingly joined:as a party. 

The defendants denied ‘that the plaint- 
iffs were reversioners of Ladkoo and they 
raised various pleas with reference to the 
sale of half, the subjects by the first three 
plaintiffs to the fourth one. The defend- 
ants contended that Musammat ‘Sita in- 
herited the 8-anna share on the death of 
her husband Ladkoo. They further pleaded 
that the remaining 2-aana share had been 
mortgaged by the original owner Dalpat 
to one Jai Gopal who obtained a decree 
for foreclosure in Civil Suit No. 251 of 
1892 in the Court of the Extra Assistant 
Commissioner, Balaghat. Musammat Sita 
made a payment of Rs. 448-6-3 towards 
the mortgage-decree and the Court order- 
ed the share to be made over to'her. The 


“See Page 463 Infra.—{hd.| | 
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Said -payment was’ made by Musammat 
Sita out of her khamora money and in 
Suit No. 265 of 1893 in the Court “ust 
mentioned Musammat Sita got a decree for 
“possession of the 2-anna share with a 
direction that she was to remain in posses- 
sion until Dalpat paid off the amount due 
to Jai Gopal. This was never done and 
thus the share in question became Musam- 
mat Sita's absolute property. Further, 
under a registered deed of gift, dated the 
4th June, 1897, Musammat Sita gifted the 
whole 10-anna share to her daughter 
Sugabai and gave over possession, Musam- 
mat Sugabai died in 1919, whereupon 
the 10-anna share was mutated in favour 
of her daughter Rukhmabai, defendant 
No. 1, and her step-sons, defendants Nos. 2- 
4. A further plea was offered on behalf 
of the defendants raising a legal point, 
viz., that the ancestors of Ladkoo Patel 
migrated to the Central Provinces with the 
Bhonslas' from the Bombay Presidency; 
that Ladkoo's family and ancestors always 
| adhered to the customs and laws prevail- 
ing in the Bomhay Presidency; that the 
Mayukha School of Hindu Law, therefore, 
applied in the case, and that Musammat 
Sugabai had held an absolute and not a 
limited estate in the share in question. ` 

‘The plaintiffs denied that the Mitak- 
shara School of Law applied to the parties 
and traversed various other allegations 
put forward on behalf of the defendants, 

On the issues, which arose in the case, 
the Subordinate Judge came to the follow- 
ing decision:— ; 
` (1) That Adkoo was the brother of 

Ladkoo and that the first three 
plaintifis were the sons of Jangli, 
the son of Adkoo. 

(2) That the sale of the 5-anna share by 
plaintiffs Nos. 1 3 was proved and 
was not champertous or void. 

< (3) That there was no evidence to show 

that Musammat Bita had any 
khamora funds, and further that 
there was no proof from what 
particular funds she had acquired 
the 2-anna share. Even, however, 
on the assumption that it was 
purchased out of the income of 
Ladkoo’s property, the plaintiffs 
could not claim it. 

(4) That plaintiff No. 4, Ardeshar, was 
legitimately joined as a party in 
the case. ae 

(5) That Musammat Sita had executed a 
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registered deed of gift on 4th June 
1897 in favour of her daughter 

Musammat Sugabai, ` 
(6):That the gift deed could not be re- 
garded as a surrender so far as the 
2-anna share, which was Musammat 
Sita’s absolute property, is con- 
cerned. ' 
(7) That the Mitakshara, and not the 
ù Mayukha Law applied in the case, 
“18) That Gondi, alias Kulpat, had not 
consented to the gift by Musammat 
Sita in favour of Musammat'’ 
Sugabai, but that, in any event, 
on the date of the gift, Jangli, and’ 
not Kulpat, was the nearest rever- 

sioner. 

On these and connected minor findings 
the Subordinate Judge passed a decree 
giving to the plaintiffs Nos. 1-3 possession 


‘of a 3-anna share of -the subject men- 


tioned, while plaintiff No. 4 secured a 
decree for a 5-anna share thereof. The 
claim ‘of the plaintiffs as regards the re- 
maining 2-anna share was dismissed. 

Both the plaintiffs and the defendants 
have appealed. It will be convenient in 
the first instance to dispose of the appeal 
of the defendants. In this appeal two 
points are, in reality, raised. The first 
six grounds of appeal attack the finding - 
of the Subordinate Judge that the Benares, 
and not the Mayukha, School of Hindu 
Law applies in the facts of this case, while 
the last two grounds of appeal relate to 
the house which formed part of Ladkoo’s 
share, which, it is alleged, should have 
been retained by the defendant No. 1 either 
in whole or, at least, tothe extent of a 2- 
aana-share. I proceed at once to discuss 
the most important question in this appeal, 
viz., what School of Law applies to the 


-family in question. 


The main pleading of the defendants on 
this question was contained in para. 6 
of the written statement, dated the 30th 
July, 1924. It was therein alleged that the 
ancestors of Ladkoo Patel migrated to 
these Provinces along with the Bhonslas 
from the Bombay Presidency, had helped 
the Bhonslas in their Cuttuck expedition, 
and in recognition of their services were 
granted the villages and land in the Bala- 
ghat District, The Powar Patel ancestors 
of Ladkoo as well as his family, all through, 
had adhered to the customsand laws pre- 
vailing in the Bombay ‘Presidency and, 
therefore, the family is ‘governed by the 
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Mayukha School of Hindu Law. If this 


were so, there would be no question but | 


that the defendants were entitled to retain 
the property in.suit. 

On behalf of the Danti it was denied 
that Ladkoo’s family had come from the 
Bombay Presidency or was governed by 
‘the Mayukha Law. 

The Subordinate Judge, after examin- 
ing the evidence of various witnesses pro- 
duced by the defendants .on the point, 
held that their evidence was inconclusive 
towards supporting the allegation that the 
family could be held to be governed by 
the Mayukha School of Law. After refer- 
ring to certain standard books of reference 
on the point, the Subordinate Judge came 
to the finding that there was no proof 
that the Powars, in general, or Ladkoo's 
family, in particular, came from the Bom- 
bay Presidency. -He held, on the contrary, 
that the evidence of the plaintiffs .went- 
to show that the Powars must have come 
from Dharanagree. In those circumstances, 
there was, in his opinion, no room for the 
application of the principle laid down in 
Balwant Rao v. Baji Rao (1) so far as the 
question of the present family being 
governed by the Mayukha School of Law is 
concerned, and he held that the Mitakshara 
tenets applied to the case. 

Turning first. to the standard books, 
which contain references on the subject 
some of which have been ‘alluded to by 
the lower Court, while others have been 
quoted in support of the defendants-appel- 
laats’ case at the hearing ofthe appeal it 
must be confessed that the references in 
question are fragmentary and are by no 
mens conclusive on the pointinvolved. In 
Malcolm's Memoir of Central India and 
Malwa, Vol. I, at page 80, the following 
passage occurs:— 

“In the early periods of Mahratta history, 
the family of Puar appears to have been 
one of the most distinguished. They were 
of-a Rajpoot tribe, numbers of which had 
been settled in Malwa at a remote era; from 
whence this branch migrated to the 
Deccan.” 

At page 335 of Vol. IV of Russell's Tribes 
and Castes of the Central Provinces, where 
the Panwar dynasty of Dhar and Ujjain is 
dealt with, the following saying is quoted: 


(1) 57 Ind. Cas. 515; 16 N. L. R. 187: 39 M. L. J. 
166; (1920) M, W. N. 83, 22 Bom. L. R. 1070; 28 M. 

T. 157; 18 A- L.J , 1049; 12 L. W. 679; 471, Al 
Ba 26 O Wi NRA; 48 6,80 (Pi O) 
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“Jahan Puar tahan Dhar hai; 
` Aur Dhar Jahan Puar; 
‘Dhar bina Puar nahin; 

Aur nahin Puar bina Dhar.” 

This may be translated as follows:— 

“Where the Panwar is there is Dhar, and 
Dhar is ‘where the Panwar is; without the 
Panwars, Dhar cannot stand, nor the 
Panwars without Dhar.” 

Apparently, the Powars were expelled 
from Ujjain by the Muhammadans about 
1190 A. D: and thereafter spread to several 
places in South India, andito the Central 
Provinces and Bombay: cf. page 336 of the 
same Volume. 

At page 101 of the Balaghat District 
Gazetteer, the early history of the:Powars 
is again alluded to. According to this 
Volume, which does not pretend to origin- 

ality and is merely collated from standard: 

works of reference and the like, some 
Powars having been expelled from Dhar 
settled at Nagardhan near Ramtek and 
from there gradually spread over a large 
part of the Bhandara, Chanda and Balaghat 
Districts. As a reward for help given to 
the Bhonslas in the’ Cuttuck expedition, 
they were given’ waste lands to the west 
of the Wainganga river and from there 
found their way into Mau and Baijhar. 
certainly. favour the 
plaintiffs’ allegation and so far militate 
against the idea that the Powars, in these 
Provinces at least, migrated here from 
Bombay. 

I will now turn to certain references 
from certain standard works which are 
alleged to favour the contention of the de- 
fendants. At page 1314 of Tod’s Rajasthan, 
Vol. II, where the annals of Haravati are 
being dealt with, the following passage 
occurs: 

“These kingdoms of the south as well 
as the north were held by Rajpoot sove- 
reigns, whose offspring, blending with the 
original population, produced that mixed 
race of Mahbrattas, inheriting with the 
names, the warlike propensities, of their 
ancestors, but who assume the name of 
their abodes as titles, as the Nimalkurs, the 
Phalkias, the Patunkars, instead of their 
tribes of Jadoon, Tuar, Puar, dc. &e.” 

I have also been referred to two passages 
in Ketkar's Mahratta ‘Cyclopedia, One 
of these is to be found at page 47 of Vol. 17 
and may be translated as follows: — 

“At Malthan in the Poona District there 
is a family of Pewars; it is said that thin 
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sage occurs:— 
< “The ruling family Mahratta by surname 
Panwar ruled in Malwafrom the 9th to 13th 


century and were descendants of Parwar. 


Rajpoot.family.” 

In Duff's History ofthe Mahrattas, Vol. I, 
Appendix page (44), the following passage 
occurs: 


“It ‘will thus beseen that neither Shivaji. 


whose family came from Rajputana, nor the 
Peshwas, who came from Egypt, nor the 


Prabhus who came from the valley of the 


Chinab in Kashmir and Punjab via Oude 
and Dalbhum, are the original ‘residents of 
the tract they now claim as their ‘native 
lands,’ Who then are the Mahrattas? The 
answer is'Mahrattas are a conglomerate body 
of tribes and castes who have settled them- 
selves in the tract in which the present 
Marathi language is spoken, and Grant Duff's 
History of the Mahrattas is the history of 
|, this.mixed ethnic group containing Brah- 
mans, Kshatriyas, Vaishyas, Shudras and 
unclassified forest tribes,’ ” 
“The indications, ‘however, are that so far 
as the clan of Powars, who have settled in 


the Oentral Provinces, is concerned, their. 


arrival in these parts dates from long before 
the Mahratta invasion. On-this point I need 
only refer to pages 27-33 of the Nagpur 
District Gazetteer as well as to page 101 of 
the Balaghat one. The indications, however, 
on the fragmentary references to the ques- 
tion contained in the volumes quoted above, 
certainly seem to me, on the whole, to fa- 
vour the view that the Powars, who settled 
here, arrived long before and altogether 
independently of the Mahrattas. ' 

‘It will be convenient now to turn to the 
oral evidence on -record. The burden of 
proving that the Bombay School of Law 
applies in the present case lay heavily on 
the defendants and it remains to decide 
whether that burden has been sufficiently 
discharged, | i 

'It-has been urged on behalf of the defend- 
ants that many circumstances go toshow 
that the Powars are, in effect, Mahrattas 
from the Bombay Presidency. Their lan-- 
guage, their marriage ceremonies, the dress 
of their women and the various ceremonies 
they observe or do. not observe, are all said 
to point in this direction. It has been sug- 
gested on behalf ofthe -appellants that 
certain partsof the evidenceof the plaintiffs’ 
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witnesses go to prove the theory of Mahratta : 


origin. Nanda (P. W. No.7) admits that. 


the ceremony of bhujalia is not observed. 
by the Powars. Personally, I can attach 
little importance tothis fact. Bhujalia is 

a-ceremony observed when wheat is sown 

and is peculiar to Northern India and non- 

Mahratta people. Assuming that Powars 

are of Northern India extraction, it would 

be very natural for them toallow this cere- 

mony to lapse when they found themselves, 
settled in a non-wheat growing country. 
So far as the non-observance of the “pillar” 

ceremony at marriages is concerned, this 

is certainly significant of the Mahratta- 
custom, but I do not think that isolated 

items of this sort can be regarded as con- 
clusive in view of the fact that originallya 

small clan of Powars-settled in the Central 

Provinces and gradually came into close 

contact with the Bhonslas through helping 

them in an invasion of Cuttack and being 

otherwise associated with them. It would 
be very natural, in those circumstances for 

their originalcustoms and ceremonies gradu- 

ally to acquire a certain Mahratta tinge,, 
but it is altogether a different matter to 

postulate of the Powars that, from the first, 

they came here bringing these Mahratta cus- 

toms and observances with them. The 

same remarks would apply, it seems to me, 

to admissions like those made by Pratap 

(P. W. No. -9) that the Powar women do not 

wear lahangas (the dress of up-country 

women) and ‘also that they wear kashta 

which is more distinctive of the Mahratta 

women, 

The evidence of the defendants’ witnesses 
has been carefully examined by the Sub- 
ordinate Judge. The utmost, in my opinion, 
that the said evidence makes out is that the 
Powars are now, at.any rate in certain res- 
pects, assimilated to the Mahrattas in isolat- 
ed matters of customs, dress and the like 
and that alsotheir language has, to some 
extent, been modified in the direction of 
Marathi. It is significant, however, that 
even a witness like Raghuji (D. W. No. 3) 
admits that he knows Hindi, is ignorant of 
Mahratti and of Mahratta customs, and has . 
never attended a Mahratta marriage. Doma 
(D. W. No.4) who has, in his examination- 
in-chief, attempted to establish the conten- 
tion that the Powars and, the Mahrattas 
were almost entirely assimilated, gave him- 
self away badly in cross-examination. 
Therein he had toadmit that in the Bala- 
ghatand Seoni Districts the Powars do not 
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Speak. Marathi. and that. he himself was 
ignorant of Mahratta customs and ceremonies 
and it.is significant that even this witness 
admitted the. possibility that the. Powars 
had come from Dharanagree. Gana (D. W. 
No. 7) who, in his. examination-in-chief 
emphasised the similarity between the 
Mahrattas and the Powars, was. unable 
to stick to this position in the cross-examina- 
tion and was, obviously ignorant of the 
place of the origin of his caste. Rambakhsh 
(D. W. No. 8) talks of the analogy between 
the marriage’rites of the Mahrattas of the 
Deccan and of the Powars of the non- 
observance ofthe bhujalia festival, and of 
the. Powar women having kashtas on,their 
wearing garments.. The evidence of Tuka- 
ram (D. W. No.. 9) is similar, and.so is that 
of Chindhoo (D. W. No. 10). The evidence 
of Soma (D. W. No., 16) to.the effect that 
the Powars came to the Central Provinces 
during the Bhonslas’ regime is directly con- 
tradicted by the authoritative works on the 
subject and cannot. be, accepted, and it is 
significant’ in- this connection ‘that Gana 
(D. W. No. .7) admitted that. thé Powars 
had settled in the Central. Provinces:some 
500-700. years ago... Lakhan (D, W. No..17), 
in his cross-examination, made admissions 
‘which militate strongly. against. the alleged 
identity or assimilation between, Mahrattas 
and.the, Powars. T a eg 
* In short, after.a. careful examination of 
. this oral’evidence, J am forced to. thé con- 
clusion that it fails to weigh the. balance 
down in favour of, the defendants’ allega- 
‘tion. At thé..most; what this evidence 
‘shows is that since their migration to these 
‘Provinces the Powars have.come into close 
‘contact. with the Mahrattas and. have inevit- 
ably been tinged. thereby in matters. of 
language, dress, marriage ceremonies and 
the like. The oral evidence wholly. fails 
"to establish. the fact: that the Powars.came 
here from. the Bombay. Presidency, bring- 
‘ing with them Bombay customs,, much 
less that they were governdd. by. the Bom- 
“bay School of Law.’ THe fragmentary re- 
‘ferences in the authoritative works: quoted 
above also seem to.me.very evenly. balanced 
and; as it was incumbent on the defendants 
to establish. circumstances. proving, that 
“the Mayukha School of Law.. applied ‘to 
them, it seems to. me clear that. they haye 
‘failed to dogo. . = - 
` It has been suggested’ that the evidente 
` yalready referred toshowing that the Powars 
have become ‘tinged’ with ` Mahratta 
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customs and the like, was. sufficient to 
sbift the burden of proof to the other 
side. I cannot, however, concur in this 
allegation. As I have already shown, ‘it 
was natural, if not inevitable, when the 
history of the Powars and their eventual 
connection with the Bhonslas in these 
Provinces are taken into account, that there, 
should have been a certain assimilation or | 
lessening of the gap between the Bhon- 
slas and the Powars. But it is a very differ- 
ent proposition to postulate from such 
a circumstance that the Powars and Mah- 
rattas who have migrated. here from the 
Bombay Presidency are subject to the 
Bombay School of. Law. For the above 
reasons the first six grounds of appeal fajl. 

As regards the7th and. 8th grounds of 
appeal, in which it. is urged that, in any 
event, Musammat Rukhma could not be 
jected from the dwelling-house, or was, 
at the most, entitled to retain..a 2-anna 
share therein,it was admitted by Counsel 
for the appellants. that . thẹse grounds 
stood. or fell with the, grounds. alrea 
stated.. I do not think.this, was necėssa 
so on the actual terms.in which’ 
7. and: 8 are framed.. But, on 4 
hand, the contention, now.. p. 
does not. seem ever to. have be 




















entertained for the first. tg 

These’ findings gover 
‘defendants, which, is 
‘pellants.must bear th 
in this appeal. 

I now: turh to the 
‘iffs. Their contention Mm 
is that, as the lower Court has" 
the plaintiffs : have failed to pfi 
the 2-anna share of the propert. 
acquired, by Musammat Sita out of. 
khamora,. the evidence on record justified 
the conclusion that Musammat Sita intend- 
ed to treat the 2-anna share as an, iùn- 
‘erement to her husband’s estate and that 
the 2-anna share should also be passed 
to the plaintiffs along with the 8-anna 
one, for which deeree has been given by 
the lower Court. 

The Subordinate Judge dealt with thig 
matter in issue -No.4. I have already -set 
forth the circumstances under which 


‘Musammat Sita acquired this share by 


paying off the mortgage-money due to Jai 
Gopal; I concur with the lower Court 
that the evidence on record’ leaves itan 
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open question as to whether. Musammat 

Sita made this acquisition with the aid 

of her ‘khamora or personal funds, or 
whether she was able to pay the amount 

in question out of the income derived 

from her husband’s estate. Even on this 

. position, however, tHe Subordinate Judge 

Z. held that there was nothing on record to 

4 show that she ever intended the 2-anna 
4 / share to form an accretion to the family 
j estate, and, in coming to this conclusion, 
is the Subordinate Judge. relied on the de- 
/ cision in Wahid Ali Khan v. Tort Ram (2). 
In the said decision, ‘Richards, O. J., and 
Tudbull, J., held that where immoveable 
property is ’ purchased by a Hindu widow 

in possession as such of the estate of her 

late husband out of the income -of that 
estate, such property does not necessarily 
become an accretion’ to the husband’s 
estate. The widow has full power to 
dispose of it during her lifetime, and it 

‘is only when she manifests during her 
lifetime a clear intention to treat it as an 
accretion to her husband's estate, or allows 

at her death to remain undisposed of, 
such property :will become part of 
te. The facts of this case, how- 
e very ‘special. The property 
p purchased in this connection 
> village, in which their hus- 
ver held a share, and there 
ther. circumstances tending 
b interition to keep the 
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Sheolochun. Singh v. Saheb Singh (7). Even 
accepting, however, the opposite propoéi- 
tion urged on behalf of the plaintiffs, 
viz., that the immoveable property purchas- 
ed by a Hindu widow out of the income 
of her husband’s estate must be held to 
form part of that estate, unless there is 
proof of a distinct intention on her part 
to sever such a purchase from the estate 


‘and apprepriate it to herself, I do not 


think the present appellants can, in the 
particular circumstances of this case, derive 
any benefit therefrom. i 
I so far agree that the Subordinate 
Judge looked at the legal question involv- 
ed from a wrong point’ of view and that 
it was incumbent on the defendants to 
show that Musammat Sita‘ “regarded and 
treated her 2-anna acquisition as -separate 
and distinct from the remaining 8-anna 
share. The oral evidence on the point in 
this case, in reality, carries us- no further, 
What seems to me, however, definitely 
to settle the question in favour of the 
defendants are the terms of thé deed, of 
gift (Ex. D-8) executed by Musammat 
Sita in 1897, no less than five years after. 


‘she had made the payment to Jai Gopal. 


It is true that the &anna share and the 
2-anna share, we are concerned with, 
were transferred in one and the. same 
deed of gift, but this point seems to me 
immaterial whether or not Musammat Sita, 
bona fide believed that she hadi a right to 
transfer the 8-anna share. It is perfectly 
clear from the terms ‘of the gift deed 
that she made a clear cut and explicit 
distinction. between the nature of her in- 
terest in the 8-anna;share and the 2-anna 
share and went out of her way to affirm 
the fact that the 2-anna share was her 
personal acquisition, and quite ‘distinct 
from the 8-anna share she had held. since 
her husband’s death.. The relevant pass- 
age may be translated as follows :— : 
“An 8-anna share of the entire 16-anna 
village: Birsula, Pergana Katangi, Tahsil 


‘and District Balaghat, has been held from 


the time of my husband. This was par- 
titioned into two pattis by Government 
after the death of my husband, an 8-anna 
share whereof is in my possession, and 
the remaining 8-anna share. was in the 
Out 
of this joint 8-anna share, the 2-anna 
share which was in the name of Dalpat 


pO 1 0 387 ML A. 63; 11 Tnd; Jur: 231; 5 Sare 
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was mortgaged by him. A foreclosure 
decree being passed in respect of it, the 
creditor was to get it, when I paid 
Rs, 450 from my own pocket, and obtain- 
ed it from the Civil Court, which has been 
in my possession and cultivation and to 
which also none: but myself has a right. 
Thus, Iownin all a10-anna interest in the 
village.” i 
Even, therefore, on the decisions relied 
on behalf of the present appellants, the 
fact of this case and Musammat Sita’s 
actual conduct so clearly crystallized, in 
the deed of gift in question clearly prove 
beyond doùbt that she had a distinct in- 
tention of holding this share apart from 
her husband's estate and never intended 
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that the former should he regarded as an 
increment to the latter. This finding 
necessarily governs the main part of the 

plaintiffs’ appeal. NING 
In the final ground of this appeal, objec- 
tion was taken to the lower Court's alloca- 
tion of costs, but this point was not press- 
ed in the course of argument, and, for 
my own part, I can see no reason for 
interfering with the discretion which the 
Subordinate Judge has exercised in this 
connection. The appeal of the plaintiffs 
accordingly fails and is dismissed. They 
bear the defendant-respondents’ 
costs in the lower Court as already ordered. 
G. R. D. 

Z. K. 


Appeal dismissed. 
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: OUDH CHIEF COURT. 
EXECUTION or DECREE APPEAL No. 44 or 1926, 
í January 7, 1927. 

_ Present:—Sir Louis Stuart; Kr., Chief 
Judge, and Mr. Justice Raza. 
“SHAH NAIM ATA—dvupement-DEBTOR— 

j APPELLANT 


2 versus ' 

GIRDHARI LAL AND oTHERS—DEC«EE- 
` HoLDERS— RESPONDENTS. , 
* Civil’ Procedure Code (Act V `of 1908), s. 47, O. XXI; 
r. 58—Ezecution of decree—Attachment—Objection 
by: judgment-debtor that property attached -13;.in his 
possession as manager—Objection, nature of. i 

Where a decree is passed against a. judgment- 
debtor in his personal capacity and he takes an ob- 
jection to the attachment of certain property ‘in-his 
possession in. execution of such decree upon the 
ground that although the property is in his posses- 
sion it is not in his possession in his personal capa- 
city but as a manager of endowed property, the ques- 
tion must be regarded as one arising , between ‘the 


parties to the suit in which the decree was passed” 


and inasmuch as it is a question relating to the 
execution, discharge or satisfaction of the decree, 
it must be decided under s. 47 of the Civil Procedure 
Code. [p.464, col. 2.] f 

Kartick Chandra Ghosh v. Ashutosh Dhara (1), 
dissented from. : 

Appeal against the order of the Subordi- 
nate Judge, Rae Bareli, dated the 7th 
August, 1926. 

Messrs, M. Wasim and Ali Mohammad, 
for the Appellant. 


JUDGMENT.—Lala Girdhari Lal and | 


others hold a.simple money-decree against 
Shah Naim: Ata. In execution of this 
decree they have sought to attach and bring 
to sale six villages: Baroulia; Palipur, 
Pipranagar-Mohiuddinpur, Ataganj Ansari, 
Khwajapur and Madhopur-Sataiyan. The 
judgment-debtor preferred an objection the 
decision of which, according to his applica- 
tion, should be under the provisions of s; 47. 
of the (ode of Civil Procedure to the effect 
that he is in possession of these villages 
notin his own right, but as manager of 
an endowment to which these villages 
appertain: When this objection was made the 
deeree-holder took exception to it on the 
ground that it did not lie under the provi- 
sions of s. 47 but that it should have been 
made under the provisions of O. XXI, r. 58. 
The learned Subordinate Judge decided 
that the objection did not lie under 8. 47 
and that if it did lie under O. XXI,r. 58, he 
could not take cognizancé of it as it pur- 
ported to be an objection under s. 47. He 
dismissed the objection accordingly. The 
judgment-debtor appeals. | 

We agree with the learned Subordinate 
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Judge that if the objection lay- not 1 j 
s. 47 but under O. XXI, r. 58 the p 2 
course wasto dismissit leaving the - 
ment-debtor the remedy of filing a se} 3 
objection under O. XXI, r.58. The - 
ments of the learned Counsel for the ) £- 
ment-debtor will be only considered in so 
far as they are arguments to the-effect that 
the objection lay properly under s. 47, 
The learned Subordinate Judge in deciding 
this point against the judgment-debtor had 
in support of his: view the authority of:a 
Fall’ Bench decision of the Calcutta 


` High Court reported: in Kartick Chandra 


Ghosh v. Ashutosh Dhara (1): ‘In that 
Full Bench decision it was laid: down 
that, when a-decree is passed: against 
a judgment-debtor in his individual 
capacity and he takes an objection to the 
attachment of certain property in his pos- 
session upon the ground that although it is 
in his possession it is not in the posses- 
sion of him in his personal capacity but in 
possession of him as a.manager of. endow- 
ed property, the question cannot be con- 
sidered to be a question between the parties 
to the suit. in which the decree was passed 
relating to the execution, discharge or 
satisfaction. of the decree.. While we. give 
full weight to the view taken by the Hon’ble 
Judges composing this. Full Bench, we are 
constrained to disagree with it, There can 
be no doubt as to the fact that the question 
relates to the execution and satisfaction of 
the decree and it should thus be determined 
by the Court executing the decree, and not 
by a separate suit, under the provisions, of 
s. 47 if it is a question arising between 
the parties to the suit in which the de- 
cree was passed. The decree-holder is 
clearly a party to the suit-in which the 
decree was passed. Wethus have only to 
decide whether the judgment-debtor is to 
be considered not to be a party to the suit 
inasmuch as he is objecting not in his in- 
dividual capacity but on the allegation that 
he is the manager of endowed property and 
that the decree is sought to be execut- 
ed against that endowed property. The 
learned Judges who decided Kartick 
Chandra Ghosh v. Ashutosh Dhara (1) res 
ferred in their decision to a previous 
decision of’ a Bench of the Madras 
High Court in Kuriyalt v. Mayan (2), 


(1) 12 Ind: Oas. 163; 39 C. 298; 14 O. L. J. 425; 16 
CO. W. N. 26. $ 
i 7 M. 255; 8 Ind, Jur. 133; 2 Ind, Deo. (N, 6) 
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which was approved by their Lordships 
of the Judicial Committee in Prosunno 
Kumar Sanyal v. Kali Das Sanyal (3) but 
while recognizing that this decision took 
the contrary view to the view which they 
were taking they did not consider that it 
was an authoritative decision because in 
their opinion their Lordships of the Judi- 
cial Committee approved of it upon an 
entirely different point. We proceed to 
examine the Madras case. It wasasfollows: 
A certain person had mortgaged four parcels 


- ofland. The mortgagee instituted a suit 


for satisfaction of the mortgage by sale of 
the parcels in question. During the course 
of the proceeding the mortgagor died. The 
mortgagee obtained a decree. In execution 


` of the decree it was sought to sell the 


parcels in question. The mortgagor's re- 
presentative-in-ihterest who had become 
judgment-debtor under the decree objected 
to the sale of three of the parcels on the 
ground that one was his own separate pro- 
perty and that the other two were the pro- 
perty of a joint family to which the mort- 
gagor and he belonged, and that, this being 
the case, the. mortgagor was not entitled to 
transfer. The Bench of the Madras High 
Court held that this objection should be 
decided under the provisions of s. 244 of 
the old Code of Civil Procedure which cor- 
responds now to s. 47 of the new Code. In 
that case it will be seen that the objector 
set up a similar case to the case set up by 
the appellant here. He alleged that 
although certain property was in his posses- 
sion it was notin his possession personal- 
ly as the representative of the mortga- 
gor but that a portion of it was in his 
possession personally on a title distinct 
from the title of the original mortgagor and 
that a portion of it was in possession 
of the joint family of which both the mort- 
gagor and he were members, It is true 
that in the decision of their Lordships of 
the Judicial Committee in Prosunno Kumar 
Sanyal v. Kali Das Sanyal (3) no such point 
was before them. The question before them 
there was whether the following objection 
should be treated as an objection under 


B, 244 of the old Code of Civil Procedure.. 


Certain persons who were judgment-debtors 
under a decree alleged that they had satisfi- 
ed their liability by a money payment to the 
decree-holders and that the decree-holders 
agreed that in these circumstances proper- 
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ties to which the judgment-debtors were 
entitled should be exempted from‘sale in 
execution, that the properties were exempt- 
ed from sale in a prior execution, but that in 
a subsequent executionthey were attached 
and brought to sale. These persons then 
instituted a suit for a declaration that the 
properties were not liable to sale and it was 
held by their Lordships that such a suit 
did not lie as it was contrary to the provi- 
sion of s. 244 and that their remedy was to 
take an objection under s. 244. When it 
was pressed before their Lordships in 
argument that this was not a question 
between the parties to the suit in which 
the decree was passed because its deter- 
mination affected the right of the auction- 
purchasers who had subsequently purchased 
the property (who were clearly not parties 
to the suit in which the decree was passed) 
their Lordships in determining the point 
as to whether this circumstance would in 
any way take the case out ofthe purview 
of s. 244 “thought it desirable, before giving 
judgment, to examine the reported cases 
which had arisen under s, 244 of the Cod 
of Civil Procedure.” They continued at 
page 689*: “An examination of those cases, 
of which it is only necessary to mention 
Sakharam Govind Kale v. Damodar Akha- 
ram Gujar (4) and Kuriyali v. Mayan (2), has 
satisfied their Lordships that the decision 
appealed from is in accordance with the 
construction which the Courts in India 
have uniformly placed on the’ section in 
quéstion.” And they proceed further: 
“Tt is of the utmost importance that all 
objections to execution sales should. 
be disposed of as cheaply and as speedi 
ly as possible. Their Lordships are 
glad to: find that the Courts in India 
have not placed any narrow construction 
on the language ofs. 244." They then cone 
tinued to apply the principles to the 
case before them. We are unable, with 
great respect, to agree with the learned 
Judges who decided the Full Bench deci- 
sion to which we have already referred 
that the words of their Lordships can be 
construed in anyother manner than this, 
We find that they clearly decided that the 
Bench of the Madras High Court which 
decided Kuriyalt v. Mayan (2) had arrived 
at acorrect interpretation of the law. We 
are unable to attach any other meanin g to 
their words, The point before them was 


(4) 9 B. 468; 5 Ind. Dee. (x. s.) 311. 
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whether a liberal construction should be 
given to the provisions of s. 244 or whe- 
ther a narrow construction should be 
given to those words. They laid down, as 
we construe, as one of the conditions 
governing the decision the importance of 
disposing of objections to execution sale as 
-cheaply and as speedily as possible. In this 
connection they considered Kuriyali v. 
Mayan (2) in which a Bench of the Madras 
High Court had refused to take a narrow 
view of this section and held that the objec- 
tion of the representative of the original 
defendant put forward to the attachment 
and sale of certain property in execution 
of the decree to the effect that that property 
was not the defendant's own property but 
the property partly of his representative 
in his private capacity and partly of a joint 
family to which both he and the defend- 
ant’s representative belonged was an ob- 
jéction which was properly decided under 
s. 244. The Bench in that case thereby 
decided clearly and distinctly that the 
‘person who was the judgment-debtor in 
execution of a decree was a representative 
(<i a party tothe suit in which the decree 
was passed and that when in raising an 
objection to the execution of the decree 
he went completely outside the character 
of arepresentative of the original defend- 
ant and took an-objection based upon a 
title which not only was not the title of the 
original defendant but absolutely opposed 
to that title he was still at liberty to object 
under the provisions of s. 244 and was‘not 
at liberty to bring a separate suit upon the 
point. We cannot read the words of their 
Lordships of the Judicial Committee in 
approving of this decision in any other 
manner than conveying the conclusion that 
the Bench of the Madras High Court was 
correct in their decision and that their con- 
struction of the words of the section was 
approved, largely because it was a sensible 
construction, which had the effect of dis- 
posing of an objection to an execution sale 
as cheaply and as quickly as possible. . With 


all respect to the learned Judges who decid- 


ed Kartick Chandra Ghosh v. Ashutosh Dhara 
(1) we are of opinion that the fine distinction 
drawn there between the judgment-debtor 
in his personal capacity and- the judgment- 
debtorin his representative capacity is a 
distinction which their Lordships of the 
Judicial Committee considered should not 
be made. The Bench of the Madras High 
Court which refused to make that distinction 
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was considered by their Lordships to have 
taken the righ course. In these circum- 
stances we need not consider the large - 
mass ofauthorities which have been cited 
at the Bar. Some of these are in favour of 
the view which we have taken-—some are 
againstit. We consider that the matter is 
concluded by the decision of their Lord- 
ships of the Judicial Committee in Pro- 
sunno Kumar Sanyal v. Kali Das Sanyal 
(3). The judgment-debtor-appellant we 
consider had every,right to prefer this 
objection under s. 47. Unfortunately the 
other side has not been represented. They 
have received netice but they preferred not 
to be represented. We have, however, en- 
deavoured to give every weight to every © 
point in favour of the decision appealed 
against. In our opinion, however, the matter 
is concluded by the decision of their Lord- 
ships which we have quoted. We accord- 
ingly allow this appeal to this extent. We 
set aside the order of dismissal and hold 
that the application rightly lay under s. 47. 
We send the case back under the provisions 
of O. XLI, r. 23 to the learned trial Judge 
or his successor to be re-admitted under its 
original number and decided according to 
law. Costs will abide the result. 
Z. K. Case remanded. 


CALCUTTA HIGH COURT. 
ÅPPEALS FROM APPELLATE DeorREES Nos. 1765 
AND 2018 oF 1924. 

November 29, 1926. 

Present: —Mr. Justice Duval and - 
Mr. Justice Mitter. 
KARUNA CHANDRA DAS AND orgers— 
PLaINTIFFS—APPELLANTS 
versus 

, Tas SECRETARY or STATE ror INDIA 

in COUN OIL—DEFENDANT— RESPONDENT 

Bengal Tenancy Act (VIII of 1885), s. 5— Teme- 
holder or raiyat- Holding of over one hundred bigha 
—Presumption, rebuttal of—“Cultivator,” “raiyat” 
use of, effect of—Aceretions—Determination of fat 
rent—Kabuliyat, expiry of, effect of. ii 

The question whether a person is a raiyat or 
tenure*holder ultimately depends on questions of fact 
ane. m order to ariive ata decision the Court must 
ca at e attendant renee also. |[p. 467, 

n order to determine wh : 
raised under s. 5 of the Bat Terana sumption 
been rebutted, the true test is to see for what ry 
pose the tenancy was created, and where the ssa 
is equivocal the attendant circumstances muet ho 
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looked to in order to judge of the purpose for 
which the tenancy was created. Where the original 
„lease is in a printed form no importance can be 
attached to the use in it of the word “ cultivator.” 
nor does the use of the word “raiyat” in a rent 
eo carry thematter any further. [p. 467, cols. 1 


Where a person has the status ofa tenure-holder 
with regard to a parent tenure, he will have the 
same status with regard to any accretions to the 
tenure. [p. 468, col. 1.] 

_ Where a tenant holds over after the expiry of the 
term of a kabuliyat, it is open.to the Settlement Officer 
to determine a fair rent after determining the true 
status of the tenant, irrespective of the stipulations 
con taimed in the time-expired kabuliyat. [p. 468, col. 


Appeals against the decrees of the Dis- 
trict Judge, Noakhali, dated the 11th April, 
1924, affirming those of the Officiating Ad- 
ditional Subordinate Judge of that Dis- 
trict, dated the 22nd of December, 1921. 

Mr. Gunada Charan Sen and Babu Jiten- 
dra Kumar Sen Gupta, for the Appellants. 

Babus Dwarka Nath Chakravarti and 
Surendra Nath Guha, for the Respondent. 

JUDGMENT. 
: Mitter, J.—These two appeals have 
been preferred by the plaintiffs and arise 
out of two suits filed on their- behalf 
under s. 104 (h) of the Bengal Tenancy 
Act to correct an entry in the Record of 
Rights wherein the plaintiffs have been 
recorded as tenure-holders. The plaintiffs 
claim their status to be that of ratyats. 
The plaintiffs ask for the further relief 
that it be declared that the entry with 
regard to rent was wrong. In Appeal No. 
1765 the lands are covered by two leases, 
Exs. 1 and 2 and the area in each lease 
is much in excess of 100 bighas. In ap- 
peal No.. 2018 of 1924 the area is also over 
100 bighas. In each of these appeals the 
plaintiffs have consequently to rebut the 
statutory presumption arising under s. 5 
of the Bengal Tenancy Act. They have 
also to rebut a further presumption aris- 
ing out of the entry inthe Record of Rights. 
That presumption is sought to be rebutted 
by the description of the plaintiffs in the 
kabuliyat in the first case as a raiyat and 
by the use of the word “cultivator” there- 
in. As the first two kabuliyats concern land 
which form the subject-matter of Appeal 
No. 1765 and are printed in official forms, 
the lower Courts were right in holding 
that the kabuliyats do not rebut the pre- 
sumption under s. 5 of the Act and in 
holding that the real and the true test in 
this case is to see for what purpose the 
tenancy was created, and where the lease is 
Fquivocal the attendant circumstances baye 
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to be looked to to judge of the purpose 
for which the tenancy was created. Here 
‘we find that Palwan who was the original 
tenant was a bhadralogue Mussalman carry, 
ing on business elsewhere, The question 
whether he isa raiyat on a tenure-holder 
ultimately depends on a question of fact. 
The Judicial Committee have in two re- 
cent cases, namely, in Debendra Nath Das v. 
Bibudhendra Mansingh Bhramarbar Royl) 
and in Rajani Kanta Ghose v. Secretary 
of State for India (2), pointed out that 
the question whether the tenants are ratyats 
ultimately depends on the question of fact 
and we must look to the attendant cir- 
cumstances. The whole evidence which) 
was placed before the first Court leads tq 
the conclusion which has been arrived at 
by both the Courts below that Palwan 
employed the agency of tenants to culti-, 
vate the disputed land, He was in fact a, 
middle man and was a very useful one; 
He reclaimed the char in order to maké 
money by letting out the lands to cult `- 
tors. Nor can very great stress belai a 
the words in the kabuliyat of 1882 of ra jat 
and cultivator as pointed out by the J adi- 
cial Committee in Gokul Mandar v. Pudma- 
nund Singh (3): “Their Lordships did not | 
attach any importance to the mere form of ' 
the kabuliyat or tothe use in it of the word 
“cultivator”. It has been suggested in this Y 
case that there aresome rent receipts which 
show that the status of the tenant is that 
of raiyat. With regard to these receipts 
the following remarks of the Judicial Com» 
mittee in the case just referred to apply 
[Gokul Mandar v. Pudmanund Singh (3), 
“Nor does the receipt 6frent in which the 
appellant is described as a raiyat carry the 
matter any further.” We think that so 
far as this appeal is concerned the double 
presumption which arises in favourof the 
Secretary of State has not been rebutted by 
the proof of the two kabuliyats and by the 
use of the expressions ‘“‘raiyats and cule 
tivators” therein. 

In Appeal No. 2018 a special feature 
which distinguishes it from the other case 
and which has been pointed out to us is 
that the printed forms are not used and 


(1) 45 Ind. Cas. 411; 45 I. A. 67 at p. 72:5 P. L. 
W.1; 27 0. L. J. 548; 22 O. W. N. 6:4; 16 A. L. J. 
522; 23 M. L. T. 384; (1918) M. W. N. 379; 20 Bom. 
L. R. 743; 35 M. L. J. 214; 45 0. 805 (P. O) 

(2) 51 Ind. Cas. 226; 45 I. A. 190at p. 192; 46 C. yu, 
23 ©. W.N. 649 (P. O.). 

(8) 29 O. 707; 29I. A, 196; 6 O. W. N. 825; 4 Bein, 
_L. R. 793; 8 Sar. P, O. J 323 (P, C.), 
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1 
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that the words in the printed forms “not 
possessed of the rights of occupancy” are 
‘possessed of the rights of occupancy” are 
to be found. ‘It is true that deliberate 
alteration would have considerable effect 
in making the plaintiffs raiyats but for 
two circumstances, viz., Ist, the lands are 
said to be accretions and re-formations in 
situ of lands in respect of which the 
plaintifis have accepted the position of 
tenure-holders from 1902 till the date of 
the institution of the suit. In 1902 a pre- 
vious Record of Rights was prepared in 
which the plaintiffs were described as 
tenure-holders. That record stood unchal- 


lenged. It is argued on behalf of the 


appellants that it is not necessary for 
the entry as to their 


‘status being that of tenure-holders as 


a 


there was no alteration in the rental and 


„Buit under s. 104-H could only be brought 
‘if they were aggrieved by any entry of 


‘ rent. Materials have not. been placed before 


us to show that there was no change in the 
rental in 1902 and we cannot assume the 
contrary, nor is it admitted on behalf of 
the Secretary of State that the rent remain- 
ed unchanged, Now the plaintiffs having 
accepted the position of tenure-holders 
with regard to the present tenure they 
cannot rely on the kabuliyats executed in 
1911 in which certain officers of Govern- 


ment gave a lease or allowed the descrip- 


tion of the status in connexion with the 
accretions to be different from the descrip- 
tion with regard to the parent tenure. It 
was a misapprehension of the legal rights 
of Government by its officers and could 
anything done under such misapprehension 
not affect the title of Government in this 
land nor can it make the law one way 
or the other. Though the kabuliyats creat- 
ed larger rights in favour of the appel- 
lants nothing done by the officers of -Govern- 
ment could create any right in the ac- 
creted land not belonging to them. If the 
appellants were tenure-holders with regard 
to the parent tenure, they have the status 
with regard to accretions. This position 
is supported by the decision of the Judicial 
Committee in the case reported in Secretary 
of State for India v. Srinivasa Chariar (4). 

With regard to the argument that the 


(4) 60 Ind. Cas. 230; 44 M. 421: 40 M. L. J. 262; 
(1921) M. W, N. ILI; 29 M, D, 7.18]; 19 A. L. 
$01; 33 O. L. J, 280; 13 L. W. 592; 25 Q, W. 


J, 
N. 
818; 3 U.P. L. R. (P. O.) 43; 48 I. A. 56 (P, O.) 
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struck out and instead of them the words 
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Settlement Officer should not have fixed 
the rent on the basis of assets...but on 
the basis of hasila rent we hold that the 
kabuliyats in which this condition was 
incorporated spent their force long before 
the institution of the present suit and the 
tenants were really holding over. In the 
circumstances, it was open to the Settle- 
ment Officer to determine fair rent after 
determining the true status of the tenants, 
irrespective of the stipulationin the time- 
expired kabuliyats. 

As these grounds fail, both the appeals 


‘must be dismissed with costs. 


Duval, J.—I agree. a 
Z. K. Appeals dismissed. 


LAHORE HIGH COURT. - 
SECOND CIVIL AppEaL No. 2126 or 1926. 
January 8, 1927. 

Present:—Mr. Justice Dalip Singh. , 
SSARDARA —PtainTIFF—APPELLANT 
VETSUS 
Musammat HAYAT BIBI—DEFENDANT 


— RESPONDENT. g 

Civil Procedure Code (Act V of 1908), O. XXXII, 
rr. 3, 4—Guardianad litem, appointment of—Person 
having interest in suit, whether proper guardian— 
Formal order of appointment, absence of, effect of. 

In a suit for restitution of conjugal rights against 
a minor female, a person who is alleged to have had 
a hand in the marriage of the defendant with the 
plaintiff is not a proper person to be appointed guar- 
dian ad litem of the defendant. [p. 469, col. 1.) h 

A trial Court rejected the application of a certain 
person to be appointed guardian ad litém of a minor 
defendant, but subsequently it acted upon the written 
statement filed by that person on behalf of the minor 
and framed issues on its basis and proceeded to try 
such, issues with the result that the suit was finally 
dismissed: 

Held, that the Court must be taken to have cancel- 
led its previous order rejecting the application for 
appointment of guardian ad litem and to have treated 
the applicant as such guardian and that the failure 
of the Court to make a formal order to that effect did 


“not vitiate the proceedings. [p. 469, col. 2.) 


Second appeal from the decree of the 
District Judge, Gujranwala, dated the Ist 
June, 1926, reversing that of the Senior 
Sub-Judge, Gujranwala, dated the 24th 
July, 1928. 

Dr. Muhammad Alam, for the Appellant. 

Lala Ishwar Das, for the Respondent. | 

JUDGMENT.—The plaintiff in this 
case sued for restitution of conjugal rights 
against a minor alleging that she was his 
wife formally married to him through her 
guardian and that she had been living 
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with him as his wife. One Allah Ditta 
was appointed guardian ad litem for the 
minor in the plaint. Allah Ditta was a 
maternal uncle of the defendant and as he 
is alleged to havea hand in the marriage, 
he was hardly a proper person to be a 
guardian ad litem One Musammizt Fazal 
Bibi a widow of Musammat Hayat Bibi’s 
brother made an, application on the 17th 
March, 1125, to be appointed guardian ad 
litem for the minor Musammat Hayat Bibi. 

On the 18th March, 1925, the first date of 
hearing, Allah Ditta confessed judgment 
and prayed to be released from carrying 
on the suit. He was evidently unwilling 
to act as guardian. Musammat Fazal Bibi 
also filed a jawab-i-dawa on behalf of Mu- 
sammat Hayat Bibi alleging that no marri- 
age had taken place at all. On the 19th 
of March the Court passed an order on 
the application of Musammat Fazal Bibi to 
be appointed guardian ad litem rejecting 
the application. 

On the 19th March it, however, also order- 
` ed that the written statement put in by 
Musammat Fazal Bibi should be placed on 
the record. It then proceeded to frame 
issue on the written statement put in by 
- Musammat Fazal Bibi and decreed the suit. 

Musammat Fazal Bibi appealed to the 
learned District Judge and an objection 
was taken that as she was not the guardian 
ad litem of the minor, she was not ; entitled 
to appeal onher behalf. The learned Dis- 
trict Judge held that Musammat Fazal 
Bibi had been treated as a guardian ad 
litem aud the Court had merely omitted to 
record a formal order to that effect. He 
dismissed the suit holding that Musammat 
Hayat Bibi had not attained the age of 
puberty at the time of her marriage and 
that she had not willingly cohabited with 
her husband at any time after attaining 
the age of puberty, and that the marriage, 
ifany, was repudiated by her on attaining 
the age of puberty. 

In second appeal ‘it is contended that 
the appeal to the District Judge was not 
competent. Itis pointed out that Musam- 
mat Fazal Bibis application had been 
definitely rejected by the Court. This is 
correct. I can only suppose that the Court 
on finding that Allah Ditta was not acting 
as a guardian and was confessing judg- 
ment proceeded’to treat Musammat Fazal 
Bibi as the guardian ad litem. It forgot 
to cancel its order rejecting the application 
‘of Musammat Fazal Bibi or to pass a formal 
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‘order appointing her as guardian ad litem, 


Following Narain Das v. Ralli Brothers 
(1) I hold that the omission to cancel the 
previous order and to passa formal order 
appointing Musammat Fazal Bibi as a 
guardian does not vitiate the proceedings. 
On the merits I hold that the learned 

District Judge wasright in holding that 
Musammat Hayat Bibi had repudiated the 
marriage after attaining puberty and 
that there is no evidence on the record to 
show that she cohabited with her husband 
after attaining the age of puberty. I also 
hold that the factum of marriage is not 
satisfactorily proved. No doubt, certain 
witnesses have stated that a formal marri- 
age took place, but it is pointed out by 
Counsel foi the respondent that these wit- 
nesses stated that the amount of dower was 
fixed at Rs. 100 whereas in the plaint it is, 
stated that the dower was fixed at Rs. 200. 
Had the witnesses been present, they could 


| hardly make a mistake on this point. K 


therefore, dismiss ths appeal with costs. 
Z. K. _ > Appeal dismissed. 
sate 31 Ind. Cas. 45; 61 P, R. 1915; 136 P, W. R. 


CALCUTTA HIGH COURT. 


` APPEAL FROM APPELLATE DgorEE No. 1192 


oF 1924. 
November 23, 126, 
Present:—Mr. Justice Duval and 
$ Mr. Justice Mitter. 
NARAYAN CHANDRA DAS—Derenpant 
—APPELLANT 
versus 


` DULAL CHANDRA DUTTA—Ptatntrer 


— RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. VI, r. 17, 
0. XXXII, rr. 3, 12—Limitation Act (IX of 1908), 
s. 29—Suit instituted by next friend on behalf of 
adult plaintiff—-Procedure-—Amendment—Power of 
Court—Limitation, whether affected. 

Under O. VI, r. 17 of the Civil Procedure Code, 
the powers given for amendment of pleadings are 
very wide and liberal and no amendment should be 
refused at any stage ofa suit unless it changes the 
character of the suit. [p. 470, cols. 1642] 

Where a suit is instituted bona fide on behalf of a 
minor plaintiff by his next friend but it is discovered 
that before the institution of the suit the minor had 
attained his majority, the suit is not liable to be 
dismissed but can preceed after amendment of the 
title by striking out of the name ofthe next friend 
and describing the plaintiff as an adult. Such amend- 
ment does not amount to the addition of a new party 


in the meaning of s. 22 of the Limitation Act 
‘no question’ of limitation, therefore, arises by 
m of the amendment. [p. 470, col, 2. 
ppeal against the decree of the Officiating 
Tict Judge, Hooghly, dated the 29th 
vuary 1924, reversing that of the Sub- 
hate Judge, Third Court at that place, 
d the 12th Juna, 1923. 
us Tarakeswar Pal Choudhuryand Jna 
dra Roy, for the Appellant. : 
bus Mrityunjoy Chattopadhyay and 
idas Dutt, for the Respondent. < 


| JUDGMENT. 

, Witter, J.— This appeal is on behalf. of 
Wa epee and arises out of a suit for the 
ing up ofa partnership business and for 
bunts. The suit was instituted by. Sri- 
ati Promoda Sundari Dasi as the next 
riend of the infant, Dulal Chandra Dutt. 
One of the objections that was taken by 
the defendant is that the suit was not main- 
tainable by Promoda Sundari. It tran- 
pires in the evidence that at the date of 

a institution of the suit, the infant Dulal 
had attained majority and that the suit 
could not proceed in the form in which it 
had been laid. I shall state here that this 
objection was not specifically taken in the 
written statement. But an issue was raised 
and the matter was discussed before the 
Court of first instance, who gave effect, to 
this plea taken by the defendant, and dis- 
missed the plaintiff's suit. On appeal by 
the plaintiff to the lower Appellate Court, 
that decision was reversed and the plaintiff 
obtained a partial decree in the suit. 
Against ‘that decision this appeal has 
been preferred to this Court and in this 
second appeal two contentions have been 
raised before us. j 

The first ground taken is that the son, 
Dulal, not being a party in the original 
suit, the lower Court should not have allow- 
ed an amendment in the appellate stage 
without any application being made by any 
of the parties before it. 

“The: second ground raised is that the suit 
is barred by limitation. 

It may also be stated here that Dulal was 
an appellant before the lower Appellate 
Court. ; < ; 

Now, with regard to the first point as to 
the power of the lower Appellate Court to 
allow the amendment, we are of opinion 
that the lower Appellate Court possesses 
that power and had rightly exercised: it. 
Under the Code of 1908, the powers given 
for amendment. are very wide and liberal 
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arid no amendment is refused at any stage. 
of the suit, subject only to this that it does 

not change the character of thesuit. No 

such change is suggested in the present 

case, 

With regard tothe contention that the 
suit was not maintainable and that Pro- 
moda could not represent Dulal as Dulal 
had at the institution of the suit attained 
majority, we are of opinion that there is no 
force in that contention, for it appears that . 
it was through a bona fide belief that Dulal 
was described asa minor and was repre- - 
sented by his mother as the next friend. 
The suit was instituted by the right 
person but through another person purport- 
ingto actas his next friend. In these 
circumstances we think that the suit was 
maintainable. . , 

With regard to the question of limitation, - 
it has been argued that as the amendment 
making ‘Dulal a party, plaintiff, to the suit 
was made beyond three years of the insti- 
tution of the suit, the suit for accounts and 
for the winding up of the partnership. is 
barred under Art. 106 of the Limitation 
Act. We do not think that there is any 


‘force‘in this contention. Section 22 of 


the Indian Limitation Act which was in- 
voked in the course of argument has no | 
application te a case of this kind.. For it 
cannot be said that when the proper 
amendment was made, Dulal was introduc- - 
ed as anew party to the suit. He was already 
there on the record when the plaint 
was filed ; and consequently the amendment 
describing him properly at a later stage - 
did not amount to the addition of a new 
party within the meaning of s.'22 of the ° 
Limitation Act;and if any ‘authority for 
this proposition is needed, reference may 
be made to a somewhat analogous case 
decided by the Judicial Committee of the 
Privy Council and reported as Peary Mohan 
Mukerji v. Norendra Nath Mukerji (1). ` 
In this viewSthe second ground of limi- 
tation also faile and the appeal must be 
dismissed with costs. 
Duval, J.—I agree. : 43 
Z. K. Appeal dismissed. 
(1) 5 Ind. Cas. 404; 37 C. 229; 14 0. W, N. 261; 7 


A.L. J. 125; 7M. D. T. 63; 11 0. L. J. 220: 12 Bom: 
L. R. 257; 20 M. L. J, 171; 37 L A. 27 (P. 0). 
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ALLAHABAD HIGH COURT, 
MiscetLangous Case No. 957 oF 1926, 
January 17, 1927. 
Present:—Mr. Justice Iqbal Ahmad. 
DEBI S \HAT—Ptatnti¥F 
VETSUS 
DAULAT—DEFENDANT. 

Agra Tenancy Act (III of 1926), ss. 44, 978—-Eject- 
ment suit—Plea of tenancy —Procedure—Jurisdiction 
of Civil and Revenue Courts—Interpretation of 
Statutes, 

The various sections of an enactment should beso 
construed as not to rendera particular provision in 
the enactment inconsistent with another provision of 


` the same enactment. [p. 472, col. 1] 


_The only possible way to so interpret the provi- 
sions of s. 44 of the Agra Tenancy Act as not to be 
Jaconsistent with the provisions of s. 273 of the Act 
is to hold that all that is intended by s. 44 of the 
Act is to give an option to a land-holder to file a 
suit for ejectment against a trespasser either in the 
Civil or in the Revenue Court. Where sucha suit is 
filed in the Civil Court and the defendant sets up a 
plea of tenancy the Court must follow the procedure 
laid down by s. 273 of the Act. [p. 472. cols. 1 & 2.] 

Defendant was a tenant of the plaintiff and was 
ejected by him through the Revenue Court. Plaintiff 
subsequently instituted a suit in the Civil Court 
for ejectment of. the defendant on the ground that 
notwithstanding his ejectment by the Revenue Court 
the defendant had forcibly taken possession of the 
land in dispute. The plea of the defendant was that 
after his ejectment by the Revenue Court he was 
again.re-admitted asa tenant of the holding in dis- 
pute by the plaintiff and was not in possession as a 
trespasser: 

Held, that the suit was maintainable in the Civil 
Court but that in view of the plea of the defendant 
the procedure laid down in s. 273 of the Agra 
Tenancy Act must be followed. [p. 472, col. 2.] 52% 


Miscellaneous Reference under s. 267 of 
the Agra Tenancy Act III of 1926 made by 
the Munsif. Meerut. 

JUDGMENT .—This is a Reference bv 
the learned Munsif of Meerut under s. 267 
of the Agra Tenancy Act (Local Act III of 
1926) and arises out of a suit filed inthe 
Oivil Court for possession of, and damages 
with respect to an agricultural holding. 

_It appears that the defendant was a 
tenant of the plaintiff and a suit for his 
eiectment was brought in the Revenue 
Court: (under s. 58 of Act TI of 1901 .by the 
plaintiff and was decreed. The plaintiff's 


case was that. notwithstanding his eject- 


ment by the Revenue Court, the defend- 
ant forcibly took possession of the land iu 
dispute and as such was liable to eject- 
ment and to pay the damages claimed. 
The defenc¢ to the suit was that the 


‘defendant, after his ejectment from the 


Revenue Court, was again re-admitted as 
a tenantofthe holding in dispute by the 
plaiatifiand was not in possession as a 
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trespasser, and as such the suit was not 
cognizable by the Civil Court. 

The suit was admittedly filed after the 
new Tenancy Act came into force and the 
point on which the learned Munsif enter-’ 
tained doubt wasas to whether the suit 
was one the cognizance of which by the 
Civil Courts was barred bys. 14 of the 
new Act. The learned Munsif seems to 
have appreciated the difficulty that if cases 
against persons who take forcible posses- 
sion ofan agricultural holding are to be 
held to be within the exclusive jurisdiction 
of the Revenue Courts, it isnot conceivable 
to what casess.273 of the new Act will 
apply. ; f 

lhave had the assistance of hearing 
Mr. A. P. Pandey andMr. Panna Lal, who 
at my request have kindly acted as amicus 
curiœ. After giving the case my anxious 
consideration, I have come to the conclusion 
that the suit as framed by the plaintiff 
is cognizable by the Civil Court. 

Bys. 34 of Act II of 1901 a person 
occupying land without the consentof the 
land-holder was made liable for the rent 
of the land held by him at a certain rate, 
but there was no povision in that section 
which in terms empowered a land-holder, 
who elected to treat the trespasser as a 
tenant,to eject him from the land by a 
suit for ejectmént filed in the Revenue Court. 
Notwithstanding the omission in s. 34 of 
the old Act to make provision for ejectment 
of trespassers in possession of land used 
for agricultural purposes by suits for eject- 
ment filed in the Revenue Court, it was held 
by this Court in the casesof Balli v. 
Naubat Singh (1) and Jagardeo Singh v. 
Ali Hammad (2) that “a person who, 
because of the provisions cf s. 34 is liable 
for the rent of the land is also liable to 
the consequences which follow his non- 
payment of the rent and also to such con- 
sequences as would enure in the case of 
non-occupancy tenants holding on under 
similar circumstances.” It appears to me 
by a comparison of the wordings of s. 34 of 
the old Act with the wordings of s. 44of 
the new Act thatall that has been intended 
by the slight amendment in the new 
section has been to give statutory recogni- 
tion to the decisions noted above. In 
short the Legislature by enacting s. 44 of the 
new Act has interms provided for the 
ejectment of a person taking possession of 

(1) 16 Ind. Oas. 120; 9 A. L. J. 771. 

(8) 44 Ind. Oas. 919; 16 A. L. J. 249; 40 4, 300, 
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an agricultural holding asa trespasser by 
n suit filed inthe Revenue Court, and has 
thus made good the omission ins, 34 of the 
old Act that led to the contention that it 
was not open to a land-holder to treata 
trespasser as a tenant and filea suit for his 
ejectment in the Revenue Court. Notwith- 
standing the fact that it was provided by 
s. 34 that a trespasser ‘occupying land 


shall be liable for the rent of that land, ' 


it was consistently held by Courts that 
the land-holder was not- bound to treat such 
a person as a tenant and to sue him for 
rent in the Revenue Court and could treat 
him as a trespasser and sue him for dama- 
ges in the Civil Court. It was opento a 
land-holder to treat the trespasser as a 
tenant and to sue for ejectment in the 
Revenue Court under the old Act and . this 
ig, as I have said above, what has been 
recognised by the Legislature by enacting 
s. 44 of the present Act. „A landholder has 
two ways of dealing with a trespasser. He 
may treat him as atenant and sue for his 
ejectment inthe Revenue Court or he 
may treat him as a trespasser and file 
a suit for his ejectment in the Civil 
Court. 

The necessary consequence of taking the 
view that all suits for ejectment of persons 
in possession of an agricultural holding as 
trespassers are within the exclusive juris- 
diction of the Revenue Court will be to 
render the provisions of s. 273 of the Ten- 
ancy Act wholly superfluous. By that 
section itis provided that if a defendant 
pleads that he is in occupation of the land 
in suit not as a trespasser’ but as a tenant 
on behalf of the plaintiff, the Civil Court 
is bound to refer the question of tenancy 
so raised for the decision of the Revenue 
Court. If suits for the ejectment of tenants 
and of trespassers of agricultural land are 
all to be within the exclusive jurisdiction 
of the Revenue Courts, it is impossible to 
conceive what class of cases are con- 
templated by s. 273 of the new Act. It is 
a well-settled canon of construction that 
the various sections of an enactment should 
be so construed as not to render a par- 
ticular provision in the enactment incon- 
sistent with another provision of the same 
enactment, and the only possible way to 
go interpret the provision of s. 44 of the 
Act as not to be inconsistent with the pro- 
visions of s. 273 of the Act is to hold that 
all that was intended by 5.44 of the Act 
was to givean option to theland-holder to 
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file asuit for ejectment against a trespasser 
either in the Civil or in the Revenue 
Court. 

My answer tothe Reference is that the 
suit as brought is cognizable by the Civil 
Court and that the learned Munaif should, 
in view of the plea taken by the defendant, 
follow the procedure laid down by s. 273 of 
the Act, 


Z. K. Order accordingly. 


LAHORE HIGH COURT. 4 
Orviu Revision Petition No. 203 oF 1926 
December 7, 1926, 
Present;—Sir Shadi Lal, Kt., Chief Justice, 
BURA—PLAINTIFF— PETITIONER 


versus 
TEJA SINGH AND orners—DEFENDANTS~ 


RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. IX, r. 8— 
Dismissal for default on day fixed for judgment, 
legality of. 

There is no rule of procedure justifying the dis- 
missal of a suit for non-appearance of the parties on 
the day fixed for delivery of the judgment. [p. 473, 
col. 1 


Shankru (2) followed. 

Petition, under s. 44, Act IV of 1919 and 
s. 107 of the Government of India Act, 
1915, for revision of an order of the Sub- 
ordinate Judge, Fourth Olass, Shekhupura, 
dated the 28th November, 1925. 

Mr. Zafrullah Khan, for the Petitioner. 

JUDGMENT.—The suit which has led 
to this application for revision, was insti- 
tuted by the plaintiff on the 26th June, 
1922, and after recording all the evidence 
for the parties and hearing arguments on 
the merits the Court postponed it to 22nd 
October, 1923, for delivery of judgment. 
No judgment was, however, delivered either 
on that date or any subsequent date in 
spite ofseveral adjournments, On the 12th 
May, 1924, the ‘Subordinate Judge, after 


stating that Sheikh Karam Ali, Pleader for’ 


the plaintiff, was present and had request- 
ed that his client should be informed, pass- 
ed an order to the effect that the suit be dis- 
missed for the present for default of prose- 
cution. 

Sheikh Karam Ali has filed an affidavit 
in this Court in support of his allegation 
that he did not appear for the plaintiff 


Fini Mal v. Muhammad Ali (1) and Nand Lal v, ` 


~» 
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Bura in the Court of the Subordinate Judge 
on the.12th May, 1924, and that before the 
dismissal of the suit he had asked the 
Subordinate Judge on one or two occasions 
when the judgment was to be pronounced 
but got the reply that the judgment had 
not been written and that it was unneces- 
sary for him to attend the Court in connec- 
tion with the case.. Mr. Zafrullah Khan 
for the petitioner urges that the order of 
the Subordinate Judge in so far as it 
records the presence of Sheikh Karam Ali 
on the 12th of May, 1924, and attributes to 
him the statement referred to above con- 
tains a mis-statement of facts and that there 
was no occasion for dismissal for default 
when the case had been finished and the 
only thing required to be done was the 
delivery of judgment. = 

It has been laid down in Jiwanda Mal v. 
Muhammad Ali (1), that there is no rule 
of procedure which would justify a Court 
in dismissing a suit. for non-appearance of 
the parties on the day fixed for delivery 
of judgment and the same view has been 
affirmed in Nand Lal v. Shankru (2). The 
order of the lower Court dismissing the 
suit for default is wholly unjustified and 
must be set aside. 

Accordingly, I accept the application for 
revision and, setting aside the order, direct 
the lower Court to decide the case on the 
merits. The costs in the application shall 
be costs in the cause. 


R. L. Application accepted. 
(1) 82 P. R.1901 


(2) 11 Ind. Cas. 842; 165 P. W. R. 1911; 254 P. L. R. 
1911. ; 


ALLAHABAD HIGH COURT. 
O1vit Revision No. 141 or 1926. 
December, 3 1926. 
Present:—Mr. Justice Lindsay. 
SALIK RAM—PusintIFF—ApPLIOANT 

a VETSUS 
WALI AHMAD—DEFENDANT— OPPOSITE 
Parry. |, . 
` Oaths Act (X of 1878), ss. 9 to 11—Agreement to 
abide by oath—Application for withdrawal—Duty of 
Court—Summary dismissal of application, whether 
proper— Party's right to withdraw for proper reasons 
—Discretion to administer oath. 
Although there is-nothing in the Oaths Act which 
allows a party to ‘retract ‘after his opponent has 
accepted a proposal to abide by an oath, the Act 
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gives the Court a discretion to administer the oath 
or not. Where a party, after agreeing to an oath 
applies to resile from the agreement, the proper 
course, therefore, for the Court is to examine the 
grounds upon which it desires to withdraw from the 
reference and tu satisfy itself whether the reasons 
given are satisfactory or not. Ifthe Court is satisfied 
that there are good reasons for withdrawing, it should 
refuse to administer the oath and if, on the other 
hand, itis satisfied that the grounds are not good it 
should administer the oath and decide the case in ac- 
cordance with the agreement. A summary dismissal 
of the application to withdraw from the reference on 
the ground thata party could not resile from such an 
agreement is illegal. |p.474, col. 1. 

Thoyi Ammal v. Subbaroya Mudali (2) and Ram 
Narain Singh v.. Babu Singh (2), followed. 


Civil revision from an order of the 
Judge of the Court of Small Causes at 
Kanauj, dated the 17th May, 1926. 

Mr. Bhagwati Shankar, for the Applicant. 

JUDGMENT.—This is an application 
in revision against an order ofa Judge of 
the. Small Cause Court. It appears that 
the plaintiff-applicant brought a suit on a 
bond against the defendant-opposite party. 
On the 16th of April, 1926, both parties 
joined in making a petition to the Judge 
in which they stated that they were willing 
to be bound by the oath of one Naziruddin. 
It was stated in the petition that Nazirud- 
din was present in Court but for some reason 
or other, which does not appear, Naziruddin 
was not examined on that day. The Court 
ordered the 380th of April to be fixed for 
taking the evidence of Naziruddin. The 
witness was not served. for that date 
aud was summoned again for the 14th May. 
On that date Naziruddin was examined. 


He deposed against the plaintiff and the 
suit was dismissed. 


In this application for revision it is stated 
that prior to the date on which Naziruddin 
was examined, the plaintiff had expressed 
his desire to resile from the petition of the 
16th April, 1926. I find that onthe 20th 
April the plaintiff put in an application 
saying that he was no longer willing to be 
bound by the oath of Naziruddin as he had 
come to know that Naziruddin was a close 
friend of the defendant. On this the 
Judge recorded an order saying that the 
plaintiff was not entitled to resile from the 
agreement to refer. Another application 
was presented by the plaintiff on the &th 
of May in which he reiterated the sime 
prayer. This, too, was refused by the 
Court for the same reason. I do not 
think it was correct for the Court 
below to hold that the plaintiff could not 
resile from the agreement to refer, The 
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law on the subject has been explained ina 
judgment of the Madras High Court to be 
found in Thoyi Ammal v. Subbaroya 
Mudali (1), At pages 236* and 237* of the 
<Yaport their Lordships observe :— 

“Thereis nothing in ss.9 toll of the 
Act (Indian Oaths Act) which allows a 
party to retract after the opponent has 
accepted the proposal. The Act gives the 
Court a discretion to administer the oath or 
not, and ifa party after agreeing to an 
oath satisfies the Court that there is good 
ground for retracting, the Court would 
probably exercise a wise discretion in 
refusing to administer the oath, but when 
a party puts forward frivolous reasons for 
retracting we think the Court is justified in 
administering the oath notwithstanding the 
retractation. This has been ex pressly decided 
in Ram Narain Singh v. Babu Singh (2) and 
Abaji v. Bala (3),and there is nothing in 


the cass of Vasudeva Shanbog v. Naraina 


Pai (4) to support the contrary view”. | 
Having regard to what is stated in the 
case just cited and also to what is stated in 
the report of the case to be found in 
Ram Narain Singh v. Bahu Singh (2), 
I think the proper course for the Court 
below was to examine the grounds upon 
which the plaintiff desired to withdraw 
from the reference and to satisfy itself 
whether the reasons given-for the desire to 
withdraw were satisfactory or not. | 
I accept this application, set aside the 
decree of the Court below and send the case 
bask for investigation on the lines indicat- 
ed. It the Judge is satisfied that the 
plaintiff has good reasons for withdrawing 
from the reference he willrefuse toadminis- 
‘ter thegoath to the referee. On the other 
‘hand, ifhe is satisfied that the grounds 
set out by the plaintiff for withdrawal are 
not good grounds he will re-examine the 
referee and decide the case in accordance 
with his statement. 
As the application is not opposed here I 
make noorder asto costs. 
A. N. A, Application accepted. 
(1) 22 M. 234; 8 Ind. Dec. (N. s.) 167. i 
(2) 18 A. 46; A. W. N. (1895) 158; 8 Ind. Dec. (x. s.) 


736. 

(3) 22 B. 281; 11 Ind. Dec. (N. s.) 770. 

(4) 2 M. 356; 3 Ind. Jur. 561; 1 Ind. Dec. (N. s,) 
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OUDH CHIEF COURT. 
First Civ APPRAL No, 23 oF.1425, 
December 16, 1925. f 
Present;—Sir Louis Stuart, Kt., Chief 
Judge, and Mr. Justice Hasan, 
Syed BAHADUR ALI KHAN— 
APPELLANT 
VETSUS r 
Tus SECRETARY or STATE ror 
INDIA in COUNCIL—RESPONDEST 
U. P. Town Improvement Act (VIII of 1919)— 
Decision of Tribunal—Appeal—President refusing 
leave—Chief Court, whether can grant special leave. 
Where the President of a Tribunal constituted under 
the provisions of the U. P. Town Improvement Act 
of 1919 has refused to grant a certificate in respect 
of a case decided by the Tribunal that itis a fit one 
for appeal, the Chief Court has no authority to grant 


special leave to appeal where the amount in dispute 
is less than Rs. 5,000. 


Appeal against an order of the Improve- 
ment Trust Tribunal Judges, Lucknow, 


` dated 21st October 1924, dismissing the ob- 


jection of the appellant with costs. 

Mr. Wasi Hassan, for the Appellant, 

Mr. G. H. Thomas, Government Advocate, 
for the Respondent. 

JUDGMENT.—This is an appeal 
against the decision of the Lucknow Tri- 
bunal deciding the amount of compensation 
due to the appellant under the provisions 
of the U. P. Town Improvement Act 
of 1919. Before an appeal “can lie to 
this Court, the decision being the decision 


of the Tribunal and not of the President . 


alone, it was necessary for the President of 
Tribunal to grant a certificate thatthe 
case was a fit one for appeal or for the 
Judicial Commissioner's: Court 
Court to grant special leave to appeal if 
certain conditions were complied with. 
The President of the .Tribunal has not 
only not granted a certificate but bas 
refused to grant a certificate to that effect 
and this being the case the Chief Court 
has no authority to grant special leave 
to appeal, asthe amount of dispute is less 
than Rs, 5,000. This appeal appears to have 
been admitted under a misapprehension. 
It cannot be admitted in view of the re- 
fusal of the President of the Tribunal to 


grant a certificate owing to its valuation . 


being below Rs. 5,000. We, therefore, dis- 
miss this appeal with costs. 
A. N. A, Appeal dismissed, 


or this: 


Tam 
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LAHORE HIGH COURT, 
SEGOND .Crvie APPEAL No. 1918 
' oF 1926. j : 
January 15, 1927. 
Present :—Mr. Justice Addison, 
AMIN CHAND AND OTHERS— | 
PLAINTIFFS—APPELLANTS 
versus h 
KHIALI AND OTHERrS— DEFENDANTS 
— RESPONDENTS. 
` Limitation Act (IX of 1908), s. 15, Sch. I, Art. 182 
(3) (6)—Order giving time for payment of decree 
amount, whether order staying execution or injunction 
-— Application in accordance with law'—Ezxecution by 
one, of joint decree-holders, effect of—Civil Procedure 
Code (Act V of 1908), 0. AKI, r. 22—Issue of notice 
~~Step-in-aid of execution. : ' 
To attract the operation ofs. 15 of the Limitation 
Act it ismecessary to show that there was an injunc- 
tion or order staying execution. [p, 476, col. 1.) 
eae Dassi v. Nadiar Chand Palmal (1), fol- 
owed, 


An order merely giving time for payment of the . 


atmount due under a decree is not an order staying 
execution or'an injunction within the meaning of s. 
“15, Limitation Act. [ibid] 

Jurawan v. Mahabir Dube (2), followed. 


‘An execution application is in accordance with law - 


within the meaning of Art. 182 (5) of Sch. I of the 
Limitation Act if the particulars required byrr. 11 
to 15 of O. XXI of the Civil Procedure Code are 
mentioned in it, and the mere fact that the applica- 
tion is made by one of several joint decree-holders 
or one of several transferees from a decree-holder 
bal take it out of the purview of Art. 182 (5). 
ibid. 

Jogendra Prasad Narayan Sinha v. Mangal Prasad 
Sahu (3), followed. 

Even where an application for exécution is not in 
accordance with law a notice issued under O. XXI, 
r. 22, Civil Procedure Code, would be a step which 
would give a fresh start for limitation under Art. 
182 (6) of Sch..I of the Limitation Act. libid.] `. 

Jagannath v. Shriniwas (4), followed. 

Second appeal against a decree of the 
District Judge, Hissar, dated the 2lst 
May, 1926, reversing that of the Senior 
Sub-Judge, Gurgaon, dated the l¥th Janu- 
ary, 1926. 

Mr. Shamair Chand, for the Appellants 

Mr. Nanwan Mal, for the Respondents. 


JUDGMENT.—The firm Ram Par- 
shad-Ram Richbpal obtained a money- 
decree against one Man Singh. On the 
16th July, 1917, the firm sold by a regis- 
tered-deed the decree in favour of four 
persons, namely, Amin Chand, Bucha Mal, 
Piare Lal and Ram Karan, who constitute 
a joint Hindu family, though the sale was 
inthe name of the four individuals. On 
the 20th July, 1922, Bucha Mal one of the 
vendees, applied for execution of the decree, 
clearly stating that it bad been sold to 


him and the three others, Notice was issued 
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under O. XXI, r. 16, Oivil Procedure 
Code, and on the 28th July, 1922, the 
decree-holder and the judgment-debtor 
along with Bucha Mal were present. The 
sale was admitted. The judgment-debtor 
stated that he had paid Rs. 700 and_ he 
asked for time up to the 4th November, 
1922, to pay the balance of Rs. 800. Bucha 
Mal had no objection and the Court passed 
an order to the effect that transfer was 
sanctioned in favour of the petitioner and 
that at his request the execution proceed- 
ings were consigned to the record room. 

Ram Karan, another of the vendees, next 
applied for execution of the decree on the 
14th July, 1925. It would appear that by 
this time Bucha Mal, who first applied 
was dead. The petition was dismissed in 
default on the 20th July, 1925, and there 
the order should have ended. The Court, 
however, also went on to say that the pe- 
titioner could not take out execution as 
the transfer had already been effected. 

Then on the 19th August, 1926, the 
three vendees other than Bucha Mal along 
with Bucha Mal’s son applied for execu- 
tion. Ib was contended that this applica- 
tion was time-barred. The Executing Court 
held that it was not time-barred but on 
appeal the District Judge held that it wae. 
Against his decision this second appeal 
has been presented. 

It was first argued that time should be 
held to commence to run from the 4th 
November, 1922, as the judgment-debtor 
was given time up to then on the 28th 
July, 1922, to pay. If that argument is 
accepted the application of the 1¥th August, 
1925, which is in dispute is clearly within 
time apart altogether from Ram Karan’s 
application of the 14th July, 1925. The 
argument is based on s. 19 of the Limita- 
tion Act. It seems to me, however, that 
it cannot be held that the application for 
the execution ofthe decree dated the 20th 
July, 1922, was stayed by an injunction 
of order so as to extend the time up to 
the 4th November, 1922. It is true that 
the judgment-debtor asked for time up to 
then and the decree-holder had no objec- 
tion, so that the executing Court at the 
request of the decree-holder consigned the 
proceedings to the record room. But this 
was not an orderor an injunction, in my 
opinion, staying the execution. In this con- 
nection see Thakamoyi Dassi v. Nadiar 
Chand Palmal (1) which is in point, It 

(1) 36 Ind. Cas, 938, 
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was held there thatit was essential to point 
out the injunction or order staying the 
execution and in the present case there 
was no such injunction or order. Further 
“t was heldin Jurawan v. Mahabir Dube 
(2) that an order merely giving time for 
payment is not an order staying execution 
or an injunction and that s. 15 of the Li- 
mitation Act did not apply in such a case, 
I, therefore, hold that the period between 
the 28th July, 1922, and the 4th November, 
1922, cannot be excluded in computing the 
period of limitation. : ae 

It was next argued that in any case 
Ram Karan’s application of the 14th July, 
1925, brought the present application. of 
the 19th August, 1925, witbin limitation. 
It was held by the Patna High Court in 
Jogendra Prasad Narayan Sinha v. Mangal 
Prasad Sahu (3) that an execution applica- 
tion was one made in accordance with 
law within the meaning of Art. 182 (5) of 
Sch. I of the Limitation Act if the par- 
ticulars required by rr. 11 to 15 of O. XXI 
of the Civil "Procedure Code were men- 
tioned inthe application. The mere fact 
that the application was made by one of 
several joint decree-holders did not take 
it out of the purview of cl. 5 of Art. 182. 
It was further held that, where the ap- 
plication for execution was not in accord- 
ance with law,.a notice issued under r. 
22 of O. XXI would be a step which would 
give a fresh start for limitation under 
cl. 6 of Art. 182 of Sch. I to the Limita- 
tion Act. In the present case a notice was 
issued upon the application of the 20th 
July, 1922, under O. XXI, r. 16., Accord- 
ing to Jagannath v. Shrinvwas (4) that 
would be a step-in-aid of execution. It 
follows, therefore, that the application of 
the 20th July, 1922, was a step-in-aid of 
execution although it was not mentioned 
in it specifically that the. application was 
on bebalf of all the transferees as required 
by O. XXI, r. 15 of the Civil Procedure 
Code. | 

It has next to be decided as to what 
actually happened on this application of 
the 20th July, 1922. Only one transferee 
applied to execute the decree and his ap- 
plication wasa step-in-aid though he did 
not specifically state that he was executing 
on behalf of all the four transferees. But 


9) 44 Ind. Cas. 24; 40 A. 198; 16 A. L.J. 71. 
6 93) Ind, Cas. 847; (1925) Pat. 315; A. I. R. 1926 


t. 160; 7 P. L. T. 330. 
Prp 88 Ind. Cas. 112; A. I. R. 1925 Nag. 362, 
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he clearly stated in that application that 
the transfer had been effected in favour 
of himself and the other three. In my 
opinion that was an application asking for 
the transfer to be made in the name of 
all the four transferees and it was merely 
a clerical mistake that the Court recorded 
the order that the transfer was sanctioned 
in favour of the petitioner. This order 
should thus be treated as transferring the 
decree in the names of all the four persons. 
whom the petitioner’ clearly mentioned ag’ 
being the transferees, 

That being the case, there isno doubt 
that the application of Ram Karan dated 
the 14th July, 1925, wasa good applica- 
tion as it was presented within time. It 
follows that the application now in dis- 
pute dated the 19th August, 1925, is also 
within time. 

Even if it be held that the order of 
transfer made by the Court was in favour 
of Bucha Mal, then theapplication of Ram 
Karan also to execute the decree on the 
ground that he wasa transferee would be - 
competent and would be, for the reasons 
given above, a step-in-aid of the execution, 
See in particular Jagannath v. Shriniwas 
(4). Ram Karan’s application dated the 14th. 
July, 1925, was to the effect that he was a 
purchaser, that he should be allowed to 
execute the decree. In that view also his 
application would. save limitation, 

For the various reasons given I hold 
that the application in question was pre- 
sented within time. I, therefore, accept 
the appeal and setting aside the order of 
the District Judge, restore with costs 
throughout the order of the Executing Court 
holding that the application was within 
limitation. The Bxecuting Court will now 
proceed with the execution. i 

R. L. Appeal accepted, 


ALLAHABAD HIGH COURT. 
PKEGUTION First CIvIL APPEL No, 257 
oF 1426. 

November 29, 1926. 
Present:—Mr. Justice Dalal. _ 
BUDHU KHAN-—DRFENDANT—APPELLANT 

versus , 
, Messes, A. BONER—Pzainrirr— 
RESPONDENT. 
Limitation Act (IX of 1908), Sch. I> Art. 189-- 
Decree directing payment of additional .Court-fee— 
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Application for execution—Limitation—Time whether 
runs only from date of paying additional fee. 

Where 4 judgment directs that a party should pay 
additional Court-fee before taking out execution, the 
period of limitation for executing the decree runs 
from the date of the judgment and not from the date 
on which the additional Court-fee is paid. | 

Kishori Moham Pal v. Provash Chandra Mondal (1), 
followed. 

Where a decree-holder who has been directed to 
pay additional Court-fee, applies for execution within 
3 years of the decree but pays the additional fee only 
after the expiry of three years, he is not entitled to 
recover the same in execution from the judgment- 
debtor, ' 

Execution first appeal against a decree 
of the Subordinate Judge, Allahabad, dated 
the lst May, 1926. 

Mr. Nehal Chand, for the Appellant. 

Mr. Balmakund, for the Respondent. 


JUDGMENT.—This appeal relates to 
the execution of a decree of this Court 
which was passed in favour of the decree- 
holder who had not paid the proper Court 
fee in the Subordinate Courts. This Court, 
therefore, ordered that the decree will not 
issus unless the amount of Court-fee pay- 
able on the plaint was deposited by the 
plaintiff and that when it was deposited, 
it will be included in the costs of the 
Court below. The judgment was delivered 
on the 30th January, 1923, and without 
payment of Court-fee the plaintiff applied 
for the execution of the decree on 30th 
January, 1926. This application was with- 
in time from the date of the judgment of 
this Court. Subsequently, on 2nd February, 
1926, the plaintiff paid the deficiency in 
Court-fee here. She desires to recover 
both the amount paid by her on 2nd Feb- 
ruary, 1926, and the costs she had incurred 
and already paid prior to 30th January, 
1926. I cannot agree with the view of the 
lower Oourt that the decree became cap- 
able of execution on 2nd February, 1926, 
and that three years' limitation was to run 
from that date. For a case like the pre- 
sent the analogy of a partition decree 
should beapplied. A decree in a partition 
suit is not formally drawn up until the 
stamp duty is recovered, but for the pur- 
poses of limitation the period runs from 
the date. of the judgment and not from 
the date on which the Court-fee has been 
paid [see Kishori Mohan Pal v. Provash 
Chandra Mondal (1)]. The period of limi- 
tation must run from the date of the judg- 
ment of this Court. 

From that point of view the plaintiff 


(1) 72 Ind, Oas. 646; A, I R. 1924 Cal. 351, 
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is entitled to recover whatever she had 
incurred up to the date of her application 
of ‘the 30th of January, 1926. The Court- 
fee, however, she paid subsequent to the 
expiry of the period of limitation, and, 
in my opinion, she could not recover that 
amount. That amount is, no doubt, in- 
eluded in her application of 30th January, 
1926, but she was not entitled to recover 
it on that date as it has not been paid by 
her. Subsequently, after she paid the 
amount execution of the decree was time- 
barred. ; 

I hold that she is entitled to execute 
the decree for Rs. 111-8-0 and not for the 
sum of Rs. 149-2-8 paid by her as defici- 
ency in Court-fee after the period of limi- 
tation for the execution of the decree of 
this Court had expired. I decree this ap- 
peal in those terms without any order as 
to costs. 

A. N. A. 


Decree modified, 


—— 


LAHORE HIGH COURT. 
SEoonp OVIL Aprzat No. 1462 oF 1926. 
November 8, 1926. 

Present :—Mr. Justice Martineau. 

KANSHI RAM—PtatnTIFF—APPELLANT 

Versus 
_ TAJA—DEFENDANT—RESPONDENT. 

Limitation Act IX of 1908), Sch, I, Arts. 142, 144 
—Suit for possession on allegation of tenancy—- 
Tenancy not proved—Limitation—Burden of proof 

A suit for possession on the allegation of tenancy, 
even if the tenancy is not proved is, in the absence 
of an allegation by the plaintiff or proof that he was 
ever dispossessed or that he discontinued possession, 
governed by Art. 144 and not by Art. 142 of Seh. I 
of the Limitation Act and it is for the defendant to 
prove ae possession for over 12 years. [p. 47x, 
col. 2. 

Second appeal from a decree of the 
Subordinate Judge, First Class, Gujrat, 


dated the 23rd February, 1926, affirming 


that of the Sub-Judge Fourth Class, Phalia, 
ioe Gujrat; dated the 17th November, 
1925. 

Malik Ram Lal and Mr. Shamair Chand, 
for the Appellant. 

Mr. Abdul Ghani, for the Respondent, 


JUDGMENT.—The plaintiff purchags 
ed the house in dispute at a Court-sale in 
1891 and obtained possession. He says 
that he leased the house to the defendant 
about 8 years ago, and he now sues to re- 
cover possession. 
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The defendant said that the plaintiff 
after his purchase dispossessed some 


Mirasis, who had been living in the old 

.house—but that afterwards that house 
fell down, and he (the defendant) built the 
present house 12 or 13 years ago. 

The plaintiff produced some witnesses, 
who deposed to their having taken the 
houseon rent from him, but their evidence 
has not been believed, and ‘it has also 
been found that the plaintiff has not 
proved that he leased the house to the 
defendant. On that finding the suit has 
been dismissed, the Courts below holding 
that it was necessary for the plaintiff to 
prove that he was dispossessed within 
12 years of thesuit, and that he failed to 
do so. i 

The plaintiff has filed a second appeal, 
and it is contended on his behalf that as he 
did not allege dispossession or discon- 
tinuance of possession he is entitled to 
succeed on the strength of his title unless 
the defendant proves, that he has been in 
adverse possession for 12 years. Santa Singh 
v. Narain Singh (1), Ismail v. Ibrahim (2), 
Jai Chand v. Girwar Singh (3), Ali Ham- 
mad v, Ghurpattar Singh (4) and Mahamad 
Saheb Ibrahim Sahab v. Tilokchand Abheer- 
chand Marwadi (5) are relied upon in sup- 
port of this contention. rs 

The rulings cited on the other side are 
nearly all cases in which the plaintif 
had been dispossessed of the property for 
which he was suing. The only case in 

oint was Subappa Shenkareppa v. Ven- 
Dani Golappa (6) and that was decided 
by the Bombay High Court, which ap- 
pears to have changed its view in Mahamad 
Saheb Ibrahim Saheb v. Tilokchand Abheer- 
chand Marwadi (5) mentioned above. 

If in the present case it were proved 
that the plaintif had been dispossessed 
or had discontinued his possession Art. 142 
of the First Schedule of the Limitation 
Act would, I think, apply even though he 
himself does not allege dispossession or 
discontinuance of possession, but there is 
no evidence on this point at all, for the 
defendant's witnesses donot say that the 


A 91 Ind. Cas. 1047; 2 Lah. Ô. 177. 
K 89 154 Cas. 995; 1 Lah. O. 323; A. I, R. 1926 Lah 


(3) 52 Ind. Cas. 866; 41 A. 669; 17 A. L. J. 814. 

(4) 85 Ind. Cas. 578; 47 A. 889; 23 A.L. J. 244; 
L.R. 6 A. 184 Civ.; A. IR. 1925 All. 454. 

(5) 66 ind. Cas. es Bom. L, R. 373; A. I. R 
1922 Bom. 243; 46 B. 920. 
i (6) 28 Ind. Cas. 24; 17 Bom, L. R. 141; 39 B. 335, 
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plaintiff was ever dispossessed or discon- 
tinued his possession, but say that he 
was never in possession at all, and they 
make no mention of the original house 
having fallen down as alleged by the 
defendant. From the mere fact that the 
plaintiff has not proved that the defend- 
ant was his tenant it is not necessarily 
to be inferred that the defendant dispos- 
sessed him. The defendant might be a 
licensee or the tenancy might exist 
although the plaintiff failed to prove it. 

I hold, therefore, that the case is not 
governed by Art. 142 in the absence of 
either an allegation by the plaintiff or 
proof that he was dispossessed or discon- 
tinued possession. 

It is contended for the defendant that 
Art. 138 would apply if Art. 142 does not, 
but I do not agree with that contention 
as it is admitted that the plaintiff got 


‘possession of the property after purchase. . 


The Article applicable is, therefore, Art. 
144 and the defendant in order to defeat 
the claim must prove his adverse posses- 
sion for 12 years. The lower Appellate 
Court thinks that that is proved by the 
statement of the plaintiff's witness Buta Mal, 
but it is wrong, as Buta Mal only says 
that the defendant had beenin possession 
for 10 or 12 years. The defendant's wit- 
nesses, no doubt, say that the Mirasis 
lived in the house under the defendant 
for 5 or 6 years, and that he himself has 
been living in it for the last 20 years or 
more, but this is entirely at variance 
with his own statement. In fact it can 
hardly be said that he definitely sets up a 
plea of 12 years’ adverse possession when 
he says ina vague way that he built the 
existing house about 12 or 13 years ago. 

I find that 12 years’ adverse possession 
by the defendant has not been proved. 

I accordingly accept the appeal, reverse 


the decrees of the Courts below, and give -~ 


the plaintiff a decree for possession of 
the house with costs in all the Courts, 
R. L. Appeal accepted. 


fido}. 6. 19974 
ALLAHABAD HIGH COURT. 
SEoonp Civic APPEAL No. 1169 or 1924, 

January 17, 1927. f 
Present:—Mr. Justice Iqbal Ahmad. 
Musammat SITARA SHAHJAHAN 
BEGAM AND ANOTHER—PLAINTIFFS 

—ÅPPELLANTS 
versus 


MUNNA AND anoTHER—DEFENDANTS— 


RESPONDENTS, 
Landlord and tenant—Lease, construction of—Build- 
ing lease—Kachha house, erection of—Presumption 
—Hasements Act (V of 1882), s. 60—License for 


building purposes—Building, erection of—Revocation, ` 


whether permissible. 

The nature of a lease granted for building pur- 
‘poses does not depend on the character of the build- 
ing actually constructed. [p. 480, col. 1.] 

If the origin and the nature of a tenancy is not 
known and it is proved that the land was let for 
building purposes anda building was actually con- 
structed on it and remained in occupation of the 
lessee for a long number of years, these facts, in the 
absence of anything pointing to a contrary conclu- 
sion should be enough to lead to the presumption 
ae the tenancy was a permanent one.' [p. 480, cols. 
142. 

A pucca building is a building more permanent 
than a kachcha one, but a mere difference in the 
degree of permanence cannot alter the nature of the 
tenancy. The fact that a kachha house has been in 
existence for a period of more than sixty years and 
has passed by succession to the heirs of the lessee 
who originally built the house, may be enough to 
lead to the presumption that the lease is a perma- 
nent one. [p. 480, col, 2.1 4 ; 

Where a license is granted for erecting buildings 
and the licensee erects upon the}land a work of a 
permanent nature the license cannot be revoked in 
view of the provisions of s. 60 of the Easements Act. 
[p. 481, col. 1.] 

Second appeal from a decree of the Ad- 
ditional Subordinate Judge, Moradabad, 
dated the 23rd April, 1924. 


Mr. J. N. Takru, for the Appellants. 
Mr. Mukhtar Ahmad, for the Respondents, 


JUDGMENT.—This is a plaintiffs’ 
appeal and arises out of a suit for posses- 
sion of two houses by ejectment of the 
defendants and for Rs.17 on account of 
arrears of rent. 

The plaintiffs’ case was that the houses 
in dispute belonged to them, that the de- 
fendants were in possession of the same 
- as the plaintiffs’ tenants and that the ten- 
ancy was determined by means of a 
notice sent by the plaintiffs to the defend- 
ants which notice the defendants refused 
to accept. š ` 

The deferce to the suit was that the 
houses in dispute belonged to the defend- 
ants that they were not the plaintiffs’ ten- 
ants and that they were in adverse posses- 
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sion of the house in dispute and the site 
for more than 12 years. 

The trial Court held that though the 
site of the houses in dispute belonged to 
the plaintiffs, the houses were built by the 
predecessors-in-title of the defendants, and 
that from the circumstances of the case, 
it was reasonable to presume that “the 
tenure is permanent and that the plaintiffs 
are not entitled to oust the defendants 
from the land on any account”. It further 
held thatthe defendants were liable to pay 
the amount claimed by the plaintiffs on 
aceount of arrears of rent and accordingly 
passed a decree for that amount and dis- 


. missed the suit with respect to the posses- 


sion ofthe houses in dispute. 

Both parties were dissatisfied with the 
decree of the trial Court with the result 
that the plaintiffs filed an appeal against 
that portion of the decree that was against 
them, and the respondents filed a GIOSE- 
objection maintaining that they were in 
adverse possession of the site of the houses 
in dispute and were notliable to pay any 
rent to the plaintiffs. The lower Appellate 
Court held that the site of the houses in 
dispute belonged to the plaintiffs and was 
given to the defendants’ ancestors for 
building purposes, and the houses in dise 
pute were built by the defendants’ anceg- 
tors more than 60 years prior to the inu 
stitution of the suit, and that the defendants 
were not liable to be ejected from the 
houses. It further held that there was no 
substance in the plea of adverse possession, 
urged by the defendants and that the des 


‘fendants were liable to pay the rent claimed 


by the plaintiffs. On these findings it dis- 
missed both the appeal and the cross. objeca 
tion. 

The decrees of the Courts below are aga 
sailed by the learned Counsel for the 
plaintifi-appellants on the ground that the 
Courts below have erred in law in presum-+ 
ing a permanent tenancy simply from the 
fact that the houses in dispute, which are 
kachcha houses, were built more than 60 
years ago, and itis argued thai, in view 
of the provisions of s. 106 of the Transfer 
of Property Act, the defendants should 
have been presumed to be holding under a 
lease from month to month that was termi- 
nable on the part of the lessor by 15 days’ 
notice expiring with the end of a month 
of the tenancy, In support of this con- 
tention reliance has been placed by the 
learned Counsel for-the appellants on the 
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casés of Mohim Chandra Sarkar v. Anil 
Bandhu Adhicary (1), Baroda Prasad 
‘Burman v. Prosonna Kumar Das (2), Syama 
Charan Pal v. Kailash Chandra Pal (8) and 
Afzal-un-nisa v. Abdul Karim (4). 

It has been held in the first two cases, 
noted above, that the mere facts that a 
lease of land was given for dwelling pur- 
poses and that the lessees were allowed to 
construct buildings that were neither 
masonry buildings nor buildings of a per- 
manent character and were allowed to 
remain in possession of the land on payment 
of rent for a long period, are not in them- 
selves enough or sufficient to raise the pre- 
sumption that the tenancy was a perma- 
nent one. In the case of Mohim Chandra 
Sarkar v. Anil Bandhu Adhicary (1), the 
circumstance that the lessee was not al- 
lowed to erect masonry buildings or to cut 
down trees was pointed out by the learned 
Judges as acircumstance indicating that 
a permanent lease was not intended. Ac- 
cording to the decision in the case of 
Baroda Prasad Burman v. Prosonna Kumar 
Das (2), if the house built by the lessee is 
of a ‘permanent character,’ that is to say, a 
masonry dwelling house, the tenancy is 
to be presumed to be a permanent one. 


But if the building is not of a ‘substantial . 


character’ the lease must be presumed ‘to 
have been a lease from month to month. 
“Mr. Justice Boys while issuing notice in 
the present appeal observed that “I do not 
myself subject to anything which I might 
hear further, appreciate the difference be- 
tween a case where a tenant has - erected 
kachcha buildings or kachcha pucca build- 
ings or pucca buildings and I do not see 
where any line could be drawn”. With all 
respect to the learned Judges of the Cal- 
cutta High Court Lam unable to agree 
with them that the nature of a lease 
granted for building purposes is to depend 
on the character of the building actually 
constructed. If the origin and the nature 
of a tenancy is not known, and if itis 
proved that a land was let for building 
purposes and a building was actually . con- 
structed on the same, and remained in 


(1) 1 Ind. Cas. 66; 13 0. W. N. 513; 90. L. J. 362; 
5 M. L.T. 297. 

(2) 14 Ind. Cas. 152; 16 O. W. N. 564. 

(3) 58 Ind. Cas. 189. 

(4) 50 Ind. Cas. 749; 17 A. L. J. 608; 36 MLL. J. 
580; 26 P. W. R. 1919; 1U. P. L. R. (È. O.) 47; 26 
M. L. T. 55; 81 P. R.1919; 23 C. W. N. 968; (1919) 
AL W. N. 494; 30 C. L. J. 152; 21 Bom, L. R. 891 
ge, C) 
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occupation of the lessees for a long num- 
ber of years, these facts, in the absence 
of anything pointing to the contrary con- 
clusion, should be enough to lead to the 
presumption that the tenancy was a per- 
manent one. A kachcha house is also a 
building of a permanent character, vide, 
Nasir-ul-zaman Khan v. Azim-ul-lah (5). 
It may be that a pucca building is a build- 
ing more permanent than a kachcha one, 
but the mere difference in the degree of 
permanence cannot alter the nature of the 
tenancy. The fact, that a kachcha house 
has been in existence for a period of more 
than 60 years, and has passed by succession 
to the heirs of the lessee, who originally 
built the house, may be enough to lead 
to the presumption that the lease is a per- 
manent one. IfIam right in holding that 
akachcha house is a building of a sub- 
stantial character Iam unable to distingu- 
ish the present case from the case of 
Gungadhur Shikdar v. Ayimuddin Shah (6), 
and I am, with all respect unable to dis- 
cover the ground on which that case was 
distinguished by the learned Judges of 
the Calcutta High Court, who decided the 
case of Baroda Prasad Burman v. Prosonna 
Kumar Das (2). 

It has been held in the case of Syama 


‘Charan Pal‘v. Kailash Chandra Pal (3), 


that where the origin of a tenancy is un- 
known, and the tenancy was for residential 


‘purposes, and the original tenant and his 


successors have been in occupation for over 
60 years and the tenancy was treated by 
the landlord as heritable, the tenancy must 
be presumed to bea permanent one. 

It is true that in the case of Afzal-ul-nisa 
v. Abdul Karim (4); one of the various facts, 
from which the presumption of a perma- 
nent tenancy was drawn, was the fact that 
a pucca house had been built upon the land 
leased, but it was never decided by their 
Lordships of the Privy Council that if the 
house built had been a kachcha one, such 
a presumption could not be drawn. It 
may also be noted that the lease in the 
present ‘case having been granted before 
the passing of the Transfer of Property Act 


is not governed by that Act, vide, Padma- . 


abaya v. Ranga (7). ° 
Moreover, the judgments of the Courts 
> 3 A. L. J. 765; 3 A. W. N. (1906) 216; 28 A. 


a 8 C. 960; 4Shome L. R. 274, 4 Ind, Dee, (N. s.) 
(7) 6 Ind. Cas, 447; 34 M. 161; 8 M, L.T. 110% 
(1910) M, W. N. 462; 20 M. L, J. 930, : 


1 


-< 
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“above, the licensees 


` 
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below can be supported on another ground. 
There is no reason why, from the facts 
found, it should not be presumed that there 
was a license granted by the predecessors- 
in-title of the plaintiffs to the predecessors- 
in-title of the defendants to build houses 
on the site that belonged to the plaint- 
iffs’ predecessors-in-title. If there was a 
license granted for the purpose mentioned 
having erected a 
work of a permanent nature on the site, 
the license cannot in view of the provisions 
of s. 60 of the Easements Act be revoked. 
Iam not prepared to hold that in the 
present case the lower Appellate Court, on 
the facts found, was not justified in holding 
that the tenancy was a permanent one and 


` that the deféndants were not liable to eject- 


ment. | 

Imay also point out that the caseon 
which the plaintiffs came into Court, viz., 
that they were the owners of the houses in 
dispute has been definitely found to be 
false by both the Courts below. 

For the reasons given above, I dismiss 
the appeal with costs. 


Z. K, Appeal dismissed. 
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OUDH CHIEF COURT. 
First OIvIL APPEAL No. 67 or 1925. 
., December 21, 1925. 
Present:—Sir Louis Stuart, Kt., Chief 
. Judge, and Mr, Justice Raza. 
GANPAT PANDEY AND OTHERS— 
PLAINTIFF3S—APPELLANTS 


: versus 
Babu BINDESHARI PARTABBAHADUR 
“SINGH AND OTHERI—DEFENDANTS— 
RESPONDENTS. 


Hindu Law—Widow—Decree against widow re~ 


-presenting her husband's estate, whether binding on 


reversioner. 

Where the estate of a deceased Hindu has vested 
in a female heir a decree fairly and properly obtain- 
ed against her in regardto the estate is, in the ab- 
sence of fraud or collusion, binding on the rever- 
sionary heir. |p 482, col. 1.] 

First appeal against a decree and judg- 
ment of the Subordinate Judge, Gonda, 


; -dated the 9th October 1925. 


St. G. Jackson and Mr. H. D. Chandra, 


| for the Appellant. 


Messrs. Bisheshwar Nath and L. S. Misra, 


“| for the Respondents, 


JUDGMENT,--The facts of the suit 
B1 
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outof which this appeal arises are as follows. 
There is in the village of Shah Nagar in the 
Gonda District a birt under-proprietary 
tenure. In 1877 a certain woman called 
Pali, the widow of Gopali, sued a certain, 
Jagat Bahadur Singh for a 4-annas share 
in 'this birt tenure. Her suit was dismissed 
on the 17th November, 1877, (Ex. 7) but 
decreed on appeal on the 10th May, 1878, 
by ajudgment (Ex. 8) after remand find- 
ings (Ex. 6). Itis said that on the 23rd of 
January, 1880, Pali obtained formal posses- 
sion in execution of her decree, over this 
4-annas share; and we have it that in 1885 
she applied for mutation of names over the 
share in the revenue papers. Her applica- 
tion, being refused she instituted a civil suit 
against the sons of Jagat Bahadur Singh. 
This suit was filed by her on the 12th 
July, 1887. It appears to have been decreed 
by the Subordinate Judge on the 20th 
November, 1888, but on appeal the decree 
was set aside and the suit was dismissed by 
the District Judge on the 13th May, 1889, 
(Ex. A-3). A second appeal was filed in the 
Judicial Commissioner’s Court which was 
dismissed on the 3lst March, 1891 by an 
order (Ex. A-4). Asa result of this litiga- 
tion it will be seen that Pali lost all right 
to.the 4-annas birt share which had been 
decreed to her on the 10th May, 1878. She 
died in April, 1921, and the plaintifs- ap- 
pellants, who are her reversioners, have 
instituted the present suit for possessicn 
of the same share of birt of which Pali was 
deprived and for damages. Their suit hav- 
ing been dismissed by the learned Subordis 
nate Judge the present appeal is filed. 

The learned Subordinate Judge found, 
and found correctly, that Pali’s title to the 
4-annas share in question was the title of a 
Hindu widow. The title had originally been 
with her husband Gopali, who died in 1868 
and she had in the share a Hindu widow's 
estate only. He decided that as she repre- 
sented the full estate the present plaintiffs 
were bound by the legal proceedings to 
which she was a party and that in these 
circumstances the suit must fail. We con- 
sider that .he decided the question correcte 
ly. Weneed only refer to three decisions 
in this connection. The first is the well- 
known decision in the Shivaganga’e case 
[Katama Natehiar v. Rajah of Shiva 
gunga (1)], in which their Lordships of 
the Judicial Committee state in respect, 

(1) 9M, 1. A. 539; 2W. R. P. O. 31; 1Suth, D. G, 
J, 520; 2 Sar. P. O. dJ, 25; 19 E R 843 
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‘of a widow's estate similar to the widow's 


. estate here “The whole estate would, for 


the time, be vested in her absolutely for 
some purposes, though, in some respects, for 
a qualified interest; and until her death, it 
could. not be ascertained who would be 
entitled to succeed...It is obvious there 
would be the greatest possible inconveni- 
ence in holding that the succeeding 
heirs were not bound by a decree 
fairly and properly obtained against the 
Katama Natchiar v. Rajah of 
Shivagunga (1). This proposition of law was 
quoted with approval by their Lordships of 


-the Judicial Committee in 1884 in Partab 
. Narain Singh v. Triloki Nath Singh (2), and 


was again affirmed in a recent case in 1918 
in Risal Singh v. Balwant Singh (3). In 
the last case their Lordships say at page 602 


. “The principle of law to be applied in such 
cases was, their Lordships consider, correct- ` 


_ly summarized by Mr. Justice Banerji in 


-his judgment in this case thus: 


. binding on the reversionary heir’. 
-. not be suggested that in the legal proceed- 
“ingg to which we have referred there was 
¿hot a fair trial. 


“W here 
the estate of a deceased Hindu has vested 


: in a female heir a decree fairly and properly _ 
: obtained against her in regard to the estate 
.is, in the absence of fraud or collusion, 


yoo 


It can- 


There was no fraud. 
There was no collusion. The claim of 


. Musammat Pali to enjoy the property in 
. question was rejected after full adjudica- 
-, tion andin these circumstances we agree 


. with the learned trial Judge that the plaint- 


iffs-appellants are bound by that decree and 
that their suit must fail. 
Jt has been argued before us that we 


“ ghould not apply this principle because the 


facts of the cases which we have quoted 
are not exactly as the facts in this case. It 


.ig true they are not exactly as the facts in 


this case but the principle which we have 
quoted is the principle which we consider 
to have application to the facts of this case. 
It is pointed out to us that the appellants’ 
title to institute the suit arose under the 
provisions of Art. 141 of the First Schedule 


_ of Act IX of 1908 upon the death of Musam- 


mat Pali. 


That death took place some 4 

(2) 11 C. 186; 11 I. A. 197; 8 Ind. Jur. 697; 4 Sar. 
P. O. J. 567; Rafique & Jackson's P. O. No, 86; 5 
Ind. Dee. (XN. s.) 883 (P. 0). 

(3) 48 Ind. Cas. 553; 40 A. 593; 28 0. I. J. 519; 
94 M. L. T. 361; 9 L. W. 52; 23 C7 W. N. 326; (1919) 
M. W.N. 155; 36 M, L. J, 597; 21 Bom. L. R, 511; 45 
1. A. 168 (P. 0.), ’ 
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| two decrees of Courts 


“time, the appeal abates as a whole. 
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years before the suit was instituted, but we 
arein no way concerned here with the ques- 
tion of limitation. What we are concerned 
with is the binding nature of the legal pro- 
ceedings upon the plaintiffs-appellants 
owing to the facts that Musammat Pali re- 


-presented the estate for the purpose of this 


litigation and that the decree obtained 

against the estate was not vitiated by fraud. 

and collusion. This concludes the matter. 

The appeal fails and is dismissed with costs. 
Z. E. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Seconp CrviL APPEAL No. 256 oF 1924. 
November 1, 1926. 
Present:—Mr. Justice Iqbal Ahmad. 
SHEO CHAND MISRA—P taintirr— 
APPELLANT 
versus 
SITA RAM MISRA AND aNoTHER— 


DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXII, rr. 
4, 11—Abatement—Suit for redemption—Appeal— 
Death of one of joint mortgagec-respondents—Repre- 
sentatives not impleaded in time—Appeal abatesas a 
whole—Ignorance of death, effect of. - 

Where the legal representative of a respondent who 
dies during the pendency of an. appeal is not brought 
upon the record within the period allowed by law, 
the appeal automatically abates as against him, even 
though the appellant was not aware of the death of 
the respondent. [p. 483, col. 1.] ' 

Churya v. Baneshwar (1), followed. 

“ The test to determine whether or not the failure 
to bring upon the record the heirs of one of several 
respondents, who has died, has the effect of causing 
an abatement of the entire appeal, or gua that 
particular respondent alone, is as to whether or not 
the appeal can be decided without, as a result of 
that decision, bringing into existence two decrees 
contrary to each other. If the result of hearing and 
deciding the appeal would be to bring into existence 
of competent jurisdiction 
contrary to each other the appeal must abate as a 
whole. [p. 483, col. 2.] 

Where during the pendency of an appeal from ‘a 
suit for redemption of a joint mortgage in favour 
of two persons, one of the mortgagees dies and his 
legal representatives are not ae | ae Patties in 

ibid.] . 
Second appeal against a decree of the 


. District Judge, Ghazipur, dated the 38rd 


January, 1924, 

Mr. S N. Verma, for the Appellant. 

Mr. U. S, Bajpai, for the Respondents. 

JUDGMENT.—This:is a plaintiff's 
appeal and arises out of asuit for redemp- 
tion of a mortgage. The mortgage was in 
favour of two persons Lechhmen Missex 
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and Sita Ram Misser, Before the institu 
tion of the suit Lachbman Misser had died 
leaving as his legal representative one Raj 
Ballaw Misser who was arrayed as defend- 
ant No. 2and Sita Ram Misser was arrayed 
as defendant No. 1. 7 
“The suit was decreed by the trial Court 
but the decree of the trial Court has been 
reversed by the lower Appellate Court and 

‘the suit has been dismissed. During the 
pendency of the appeal in this Court Sita 
Ram Misser died, and no step was taken 
in this Court, within the statutory period, 
to bring on the record his heirs and legal 
representatives, It appears from the affi- 
davit filed on bebalf of the defendant- 
respondent that Sita Ram Misser died so 
far back as in the month of May, 1925. An 
affidavit on behalf of the plaintiff-appellant 
has been filed to-day, and in it the allegation 
is that Sita Ram Misser was living at a far 
off place from the residence of the plaintiff- 
appellant, and that the plaintiff-appellant 
for the first time came to know of the fact 
of his death when the contents of the affi- 


davit filed on behalf of the respondents: 


were communicated to him by his learned 
Counsel. . 

- Be that asit may, no step having been 
taken to bring upon the record the legal 
representatives of Sita Ram Misser within 
the period allowed by law, the appeal as 
against him automatically abated, vide, 
Churya v. Baneshwar (1). The only ques- 


‘tion that remains is whether or not the 


appeal has abated as a whole, i.e., even as 
against Raj Ballaw. In my opinion the 
failure of the plaintifi-appellant to substi- 
tute the legal representatives of Sita Ram 
within the period allowed by law has 
entailed. the abatement of the entire appeal. 

The mortgage in favour of the two mort- 
gagees named above was a joint mortgage. 
There was no specification of the mortgage- 
money respectively advanced by the two 
mortgagees, nor was there any specification 
of their interests as mortgagees. As such, 
the mortgage either could be redeemed as 
a whole or could not be redeemed at all. 


. To putit in another way, if the plaintiff 


had sued for redemption of that mortgage 
bnd had impleaded only one of the mort- 
Bigees as defendant in the suit, the suit 
would have been liable to be dismissed on 
ths ground that all the persons who had an 
interest in the mortgages or in the mort- 


(1) 93 Ind. Oas. 313; 24 A. L, J, 369; A. i, R, 1926 


SAU, 817; 48-A.- 384; L. R, 7 A, 297 Rev. 
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747 Oiv; A, I R. 1925 AlL 141, 
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gage property had not: been -impleaded as 
parties to the suit. The same result must 
follow if the legal representatives of one of 
the mortgagees have not. been -substituted 
in place of the deceased mortgagee during 
the pendency of the appeal in this Court. 

The test to determine whether or not the 
failure to bring upon the record the heirs 
of one of several respondents, who has died, 
has the effect of causing an abatement of 
the entire appeal or qua that particular re- 
spondent alone, is as to whetheror not the 
appeal can be decided without, as a result 
of that decision, bringing into existence 
two decrees contrary to each other. If the 
result of hearing and deciding the appeal 
would be to bring into existence two dec- 
rees of Courts of competent jurisdiction 
contrary to each other, the appeal must 
abate asa whole. I willrefer in this con- 
nection to thecase reported as Wajid Ali 
Khan v. Puran Singh (z) and to the case 
of Bikramajit Rat v. Darshan Das (3). I 
am not unaware of the fact that the deci- 
sion in the last mentioned case has been 
modifiedin a Letters Patent appeal but the.. 
proposition of law laid down by the learned 
Judge in that case has been confirmed by 
the Bench that decided the Letters Patent 
appeal. 

In the present case if the appeal were to 
be heard as against the surviving respond- 
ent and were to be allowed, the necessary 
consequence would be that there would be 
twodecrees contrary to each other of equal 
validity. There will be the decree af the 
lower Appellate Court denying to the 
plaintiff-appellant the right to redeem the 
mortgage, that decree having become final 
between the legal representatives of Sita 
Ram, the deceased respondent, and the 
plaintiffappellant. As against that decree, 
if the appeal in this Court were to be allow- 
ed there would be a decree of this Court 
granting the plaintiff-appellant a decree for 
redemption of mortgage as against Raj 
Ballaw, the surviving responden, one of 
the joint mortgagees. This being the case 
I am compelled to hold that the appeal to 
this Court has abated in its entirety and I 
so declare, 

The defendant-respondent is entitled to 
his costs of this appeal including in this 
Court fees on the higher scale. 


ANA T Order accordingly. 

(2) 85 Ind. Oas. 66; 47 A.100: 22 A, L.J. 904: b, 
R. 6 A. 39 Civ.; A. I. R. 1925 All. 108. 

(3) 82 Ind. Oas. 26:29 A. L. J, 1083; L, R.5 A, 
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MADRAS HIGH COURT 
APPEAL AGAINST ORDER No. 510 oF 1925. 
October 27, 1926. 

Present :—Mr. Justice Odgers and 


. Mr. Justice Jackson. 
VITTAL RAO AND ANoTHER—PBTiTIONERS 
— APPELLANTS 
VETSUS 
R. HANUMANTHA RAO AND OTHERS— 
RESPONDENTS. 


Succession Certificate Act (VII of 1889), s. L— 
Money due from Insurance Company under policy of 
insurance, whether debt—Succession certificate, whe- 
ther can be granted. 

Moneys due from an Insurance Company to the 
estate of a deceased person under a policy of insur- 
ance are debts within the meaning of s. 4 of the 
Succession Certificate Act, and a Suecession Certificate 
can be granted in respect of such moneys. 

Oriental Government Security Life Assurance Co., 
Lid. v. Vantedu Ammiraju (1), Bancharam Majum- 
dar v. Adya Nath Bhanacharies (7) and Abdul Karim 
Khan v. Magqbul-un-nissa Begam (8), relied on. 


Appeal against the order of the District 


Court, Bellary, dated the 3rd August, 1925, 
in O. P. No. 14 of 1925. 

Mr. K. Srinivasa Rao, for the Appellants. 

JUDGMENT.—This is an appeal 
_” against the refusal of the District Judge 
of Bellary to grant a Succession Certificate 
in order that the petitioners might recover 
a sum of money due on a life insurance 

policy. The learned .Judge held, with 
AN that the moneys did not form 
a debt. under s. 4 of the Succession Certi- 
ficate Act. The respondents are ex parte 
and we have not had the advantage of 
hearing their arguments; but we have ex- 
amined the cases relied on by the learned 
District Judge in support of the view that 
moneys due from an Insurance Company 
under a policy of insurance are not debts 
` within the meaning ofs. 4 of the Succes- 
sion Certificate Act. The learned Judge 
deals with the decision in Oriental Gov- 
ernment Security Life Assurance Co.,. Ltd. 
v, Vantedu Ammiraju (1) andthe decision 
of the Full Bench in Pokkunuri Balamba 
v. Kakaraparti Krishnayya (2) as confined 
to the applicability ofs. 6 of the Married 
Women's Property Act. But Orientol Gov- 
ernment Security Life Assurance Co., Lid. 
v. Vantedu Ammiraju (1) clearly lays down 
that the policy is part of the estate of the 
deceased ‘and that the heirs are entitled to 
the payment of the money under it after his 
death. No doubt the question -was raised 
in Oriental Government Security Eee 


(1) 10 Ind. cs hak 35 M. 162; (1911) 1 M. W. 
278; 9 M.L. T. 


(2) 20 Ind Gas. "934; 37 s 483; a M., L. J. 65; 
(1019) 4 M. W.N, 697; 14 M. L. T. 863 
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Assurance Co., Ltd. v. Vantedu. Ammiraju 
(1) asto the Married Women’s Property 
Act but in Pokkunuri Balamba v. Kakara- 
parti Krishnayya (2) in which it is ‘said 
that Oriental Government Security Life 
Assurance Co., Lid. v. Vantedu Ammiraju 
(1) was overruled it must be observed that 
the only question on which Oriental Govern- 
ment Security Life Assurance Co., Ltd. v.. 
Vantedu Ammiraju (1) appears to have been 
overruled is the question ofthe Married 
Women’sProperty Act; because at page 506* 
Sir Arnold White, C. J., said: “If the view 
taken by the learned Judges as to the 
Married Women’s Property Act was right, 
I should agree with their conclusion in 
that case that no cause of action arose to 
the beneficiaries and that the policy moneys 
formed part of the estate of the assured, 
notwithstanding that under the contract 
the money was payable tothe beneficiaries 
in default of trustees.” 

Another casecited by the learned Dis» - 
trict Judge Srinivasa Chariar v. Rangana- 
yaki Ammal (3) clearly turned on the .ap- 
plicability of s. 6 of the Married Women's 
Property Act. The dictum in Charusila 
Dasi v. Jyotish Chandra Sirkar (4) relied 
on by the Judge must have reference to the 
facts of the case which it decided and it 
is at least doubtful as to whethér this 
alsois not ‘a čase under the Married Women's 
Property Act as the assured had constituted 
his widow his nominee for the receipt’ of 
the money. Inso far 4s the learned Judgé 
has held or may be taken to have held that 
an insurance policy is not contemplated 
by the Succession Certificate Act in that 
it is not a debt due to the deceased, it may 
be pointed out that in Mathew v, Northern 
Assurance Co. (5) it was held that the In- 
surance Company is a debtor and in Vishva- 
nath v. Mulraj (6) the learned Judges held 
that the policy moneys are debts. Since 
the hearing of the appeal the Full Bench 
ruling of the Calcutta High Court in 
Bancharam Majumdar v. Adya Nath 
Bhattacharjee (7) has come to our notice 


„whicb held that,the ordinary meaning of 


the word ‘debt’ is to -be ascribed to the 
language of s.-4 of the Act in question 


(3) 32 Ind. Cas. 991; 3 L. W. 466. 

(4) 33 Ind. Cas. 157 

mu (1878) 2 a D. 80; 47 L. J. Qh. 562; 38 L. f, 

8: 27 W 

Ta 11 ha as. 961; 13 Bom. L. R. 590. 

(7) 3 lnd. A 492; 13 0. W. N. 966; 100. L. dy 
180; 36 Ò. 492 
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-and that it applies to a sum of money 
which does not become payable till after 
the death of the creditor and that in such 
a case the heirs of the creditor cannot 
obtain adecree withoutthe production of: 
a certificate under the Succession Certi- 
ficate Act. The casein Abdul Karim Khan 
v. Magbul-un-nissa Begam (8) which was a 
question of dower was referred to with 
‘approval. These two cases’ fortify the 
opinion we had previously formed at the 
hearing of the argument that it may be 
legitimately inferred from the decisions 
that Succession Certificate may be granted 
in respect of the money due under a 
policy of insurance. 
of the Calcutta High Court seems to 
sot the matter at rest. In this view, the 
‘decision of the learned District Judge 
was wrong and. his order must be set aside 
aod the case remanded to him to be dealt 
with according to law in the light of the 
above observations. 

V. N, V. Appeal allowed. ` 

(8) 80 A. 315; A, W, N. (1908) 113; 5 A. L. J. 598, 





PRIVY COUNCIL. 
APPEAL FROM THE OUDH Cuter Court, 
November 1, 1926, 
Present:—Lord Phillimore, Lord Carson, 
Mr. Ameer Ali and Sir John Wallis. 
Musammat NAND RANI KUNWAR- 
PLAINTIFF— APPELLANT 
VETSUS 
Musammat INDAR KUNWAR AND ỌTAERS 
` —DEFENDANTS— RESPONDENTS. 

Oudh Estates Act (I of 1869), ss. 3, 8, 10, 22, 28— 

ntry of name of grantee in List 3—Conclusive evi- 
dence of primogeniture grant—Succession. 

By virtue of the provisions of s. 10 of the Oudh 
Estates Act Courts are bound to take judicial 
notice of the Lists prepared under the Act and to 
regard them as conclusive evidence of the facts they 
record. [p. 491, col. 2.] | 

The inclusion of a grantee’s name in List 3, is, 
therefore, in the, absenze, of evidence to show that 
the name was wrongly inserted, conclusive evidence 
that the sanad obtained-by him was a primogeniture 
grant. [ibid.] j 

On the death of a taluqdar holding under a primo- 
geniture sanad without lineal male descendants, the 


taluq devolves under cl. 6 of s. 22 to his brothers. “[p, 
493, col. 1.] ; 


Indar Kuar v. Nand Rani Kuar, reported as 80 
Ind, Cas. 333, affirmed. 


__ Appeal from the decree of the Court of 
the Oudh Judicial Commissioner (Mr. 
Dalal, J. OC. and Mr. Hasan, A. J. O.) dated 
the 30th October, 1923, in First Civil Appeal 
No. 40 of 1922, reported as 80 Ind. Cas, 333 
reversing that of the Additional Subordi- 
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nate Judge, Lucknow, dated the 27th May, 
1922, in O. S. No. 62/27 of 1921. 

Messrs. L., DeGruyther and S. Hyam, for 
the Appellant. 

Messrs. A. M. Dunne and B. Dube, for the 
Respondents. 

JUDGMENT. 

Mr, Ameer Ali.—This appeal arises out 
a suit brought by the plaintiff, Nand Rani 
Kunwar, in the Court of the Subordinate 
Judge of Lucknow on the Ist April, 1921, 
to establish her title to an estate partly 
situated in the District of Lucknow and 
partly in Barabankiin the Province of Oudh. 

The plaintiff is the daughter of one 
Bhagwant Singh, who died on the 9th of 
December, 1871; and she claims the pro- 
perty in suit as devolving on heron the 
death in 1913 of her mother Musammat 
Mabarani, the widow of Bhagwant Singh. 
Bhagwant left him surviving a younger 
brother named Girdhari Singh, Maharani 
Kunwar, his. widow, and two daughters, 
namely, Birjrani and the plaintiff. Birjrani 
died chidless in or about 1885. 

The plaintiff claims the estate as the 
sole heiress, on the death of her mother, 
of her father, Bhagwant Singh, to whom, she 
alleges, the property belonged at the time 
of his death. 

The first and principal defendant inthe 
action is Indar Kunwar, the widow of 
Bhagwant Singh's brother, Girdhari Singh, 
who died on the 6th August, 1919. The 
other defendants are the daughters of 
Girdhari Singh by his first wife Raj Kun- 
war. She died on the 16th June, 1920. 

The properties in Lists A and B attach- 
ed tothe plaint belonged originally to one 
Bahadur Singh, who died in or about 1849, 
leaving two sons, Bhagwant and Girdhasi, 
The latter was an infant of tender years 
at the time of his father’s death, and ac- 
cordingly Bhagwant became the head of 
the family and remained in possession of 
the joint ancestral estate. The properties 
mentioned in List C are said to have been 
acquired after Bahadur Singh’s death 
but no separate argument has been ad- 
dressed to the Board with regard to them, 

The parties are admittedly subject to the 
Law of the Mitakshara, and the two brothers 
Bhagwant and Girdhari became on the 
death of their father jointly entitled to the 
ancestral estate. Matters stood thus with 
this family, when Lord Dalhousie in 1856 
“annexed” the kingdom of Oudh, which 
was followed py a furious revolt, To 
punish the people, Lord Canning, who had 
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in the’ méantime succeeded Lord Dalhousie 
as Governor-General, proclaimed in 1858 a 
general. confiscation of the landed estates 
in.the Province. Later, under the Govern- 
or-General's Proclamation of March, 1858, 
the confiscated estates were restored to the 
proprietors, save. and except in cases where 
they: happened to be implicated in the 
murder of English men and English women; 
and. Bhagwant Singh, as the head of the 
joint: family, received back the properties 
which, form -principally the subject-matter 
of. the present suit, and what is called the 
“Second Summary Settlement” was made 
with him. 

The plaintiff's case, as made in her plaint, 
is that Kunwar Bahadur Singh and his 
two sons Bhagwant and Girdhari, consti- 
tuted, from long before the annexation of 
Oudh, a joint Hindu family governed by 
the Mitakshara Law, and that when the 
Summary Settlement was made with Bhag- 
want Singh, both he and Girdhari became 
equally entitled to the property for which 
Bhagwant Singh entered into the agree- 
ment with the British Government; that 
the Settlement was made in Bhagwant 
Singh’s name in his capacity asthe head 
and “trustee” of the joint family; that he 
obtained in respect of the estate a sanad or 
grant in his own name in the same capa- 
city; and in 1864 the first Regular Settle- 
ment was made with him as such head 
and “trustee.” The plaintiff also sets out 
in her plaint that in 1867 Girdhari Singh 
applied to the Court of the Financial Com- 
missioner of Oudh for the partition of his 
half-share in the joint estate, but instead 
of. an actual separation a Settlement was 
arrived at between the two brothers. The 
plaintiff, however, does not set out in the 
plaint the nature of the compromise. 

As already stated, Bhagwant died in 187] 
and the plaintiff's allegation is that after 
bis death his widow Maharani became en- 
titled to the estate, and that she entrusted 
its management to Girdhari, and that sub- 
sequently, in 1879, she (Maharani Kunwar) 
relinquished all her claim and title in 
respect of the said property in favour of 
Girdhari Singh in consideration of a fixed 
allowance. The plaintiff's case is that she 
is not bound under the Hindu Law by the 
acts of her mother, who was a pardanashin 
woman. 

Her main contentions are based on the 
following allegations: namely, that Bhag- 
want Singh by his acts and declarations 
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evinced clearly his intention that he took: 
the estate for the joint family, consisting 
of himself and his brother Girdhari Singh,’ 
and that in 1867, by the arrangement with 
his brother Girdhari Singh, he became 
vested with the entire estate in considera- 
tion of the annuity fixed for the latter; 


“and, secondly, that the grant by the Gov- 


ernment made by the sanad under the: 
Oudh Estates Act (I of 1869), he, Bhagwant. 
Singh, became possessed of the whole pro-: 
perty. Her further contention was that by: 
a mistake Bhagwant Singh's name was 
included in List 3 prepared under the Act, 
whereas it should have been entered in 
List 4, and that he never obtained a pri 

mogeniture sanad; the sanad that was given: 
to him was in “ordinary” terms. ee 

The contesting defendant, Indar Kunwar 
averred, -in her-written statement, that 
neither the Summary nor the Regular 
Settlement was made with Bhagwant Singh 
in his capacity of the head or trustee of 
the family; in fact, she strongly repudiated 
the idea ofa trust. She also denied that 
in 1867 there was a separation between 
Bhagwant and Girdhari; and further 
averred that if there was a separation there 
was subsequent “re-union. She substan- 
tially contended that the estate remained 
undivided in the possession of Bhagwant 
Singh, and was governed by the sanad 
granted to him under Act I of 1869, and 
that in view of the circumstances set out 
in the written statement, Girdhari Singh, 
on the death of Bhagwant Singh, became 
the heir under s. 22, cl. 6, of the Act, and 
that on Girdhari's death, the defendant, as 
his widow, became entitled to the same, 
On these pleadings, which were consider- 
ably amplified in the course of the trial 
by the replication of the plaintiff and 
additional written statements filed on be- 
half of the defendants, the case went to 
trial before the Subordinate Judge of 
Lucknow, who framed a eonsiderable num- 
ber of issues. 

His conclusions are thus‘summarised by 
the learned Judge in his judgment :— 

“I hold as itis clear from the above dis- 
cussion that Kunwar Bahadur Singh never 
transferred the disputed property to Bhag- 
want Singh, that it remained in the owner- 
ship of the entire co-parcenary body up to 
the.time of confiscation, that soon after 
his being made a proprietor by letter of 
10th October, 1859, he began to treat the 
property as belonging to the joint family 


+ 
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(Issue No. 1 (b)), that Bhagwant Singh 
admitted Girdhari Singh’s right as a co- 
-parcener at the Second Summary Settle- 
ment (Issue No. 2); that no primogeniture 
samad was ever granted to Bhagwant Singh, 
who only received an ordinary sanad about 
the property of which he had become owner 
some time before, that he had received the 
sandd as a representative of the joint’ 
Hindu family (Issues Nos. 3 (a) (b); that 
Bhagwant Singh admitted the equal rights 
of Girdhari Singh in reply to Circular: 
Order of Government declaring in favour 
of succession according to the laws of his 
tribe and religion as against the rule of 
impartibility (Issue No. 5); that Bhagwant 
Singh admitted the equal rights of Gir- 
dhari Singh during the proceedings con- 
nected with the First Regular Settlement, 
that the decrees were obtained by him 
as head and trustee of the joint Hindu 
family (Issues No. 6 (a), (b)); that up to 
July, 1867, Bhagwant Singh declared and 
treated the property included in Lists A 
and B as joint family property subject to 
Mitakshara Law, that Bhagwant Singh by 
his words and deed transferred the entire’ 
property to the co-parcenary body of which 
he was a member (Issues Nos. 7 and §); 
that the property in Lists A and B annex- 
ed to the plaint was the joint family pro- 
perty of Bhagwant Singh and Girdhari 
Singh (Issue No. 1 (a)); that plaintiff was 
in no way estopped from pleading the 
subsistence of the joint Hindu family dur- 
ing the lifetime of her father and taking 
advantage of the legal consequences of this 
plea (10 (a) and (b)).” 

He further held that the proceedings 
initiated by Girdhari Singh in 1867 effected 
a separation .of the joint family, and trans- 
ferred Girdhari's share to Bhagwant Singh 
“in lieu of a monetary payment.” He 
overruled the plea of re-union put forward 
by the defendant. . 
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claims as the reversioner. 
decreed the suit. 

From this decree the defendant appealed 
to the Court of the Judicial Commissioner, 
of Oudh. The learned Judges of the Ap-. 
pellate Court came to a totally different 
conclusion. They held, in substance, that 
the sanad obtained by Bhagwant Singh. 
was a primogeniture grant; they overruled 
the allegation of the plaintiff that Bhag- 
want’s name was entered by mistake in 
List 3, whereas it should have been enter- 
ed in List 4. They held that the succession 
to the estate came under the provisions of 
s. 22, cl. 6 of the Act; and that Girdhari 
Singh became, on the death of his brother, . 
Bhagwant, lawfully entitled to the estate 
which vested in him as the tıluqdar. They 
held also that although the Ssttlement 
that had been effected with Bhagwant 
Singh created a “trust” in favour of his 
brother Girdhari Singh, that trust was 
“discharged” by the agreement entered into 
between them in 1867, and that thereupon 
Bhagwant Singh took the whole estate as 
the taluqdar “discharged” of the trust in 
favour of his brother. 
in agreement with the trial Judge, that 
in 1867 there was a separation be- 
tween the two brothers, and as a con- 
sequence the arrangement effected be- 
tween Bhagwant and Girdhari in that 
year gave a complete title to the elder 
brother in the estate. They accordingly 
came to the conclusion that the defendant 
was rightfully entitled to thetaluga as the 
widow of Girdhari Singh, and that the 
suit should be dismissed with costs. 

The plaintiff has now appealed to His. 
Majesty in Council. 

Their Lordships consider it desirable at 
this stage to recapitulate briefly the main 
contentions of the parties. 


Having regard to the application of 


- Girdhari in July, 1867, both the Courts 


below haverightly overruled the plea of 
the defendant that the two brothers 
remained joint until Bhagwant’s death in 
1871. Had that issue been decided against 
the plaintiff the legal result would have 
been that the whole estate under the per- 
sonal law of the parties would have vested 
in Girdhari by survivorship. It was for 
this reason that the defendant denied that 
there had been any partition between the 
brothers in 1867. 

The plaintiff's case, on the other hand, is 
that there wasa partition in 1867, and thay 


They held further, | 


| 
| 


He accordingly | 
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by the compromise of the 8th of September 
in that year the share to which Girdhari 
was entitled was, as the Subordinate Judge 
puts it, “transferred to Bhagwant Singh,” 
and the whole property thereupon vested 
in the eldest brother. Her case is that the 
taluga never came under Act 1 of 1869, 
and if it did thesuccession toit fell under 
s. 23 ofthe Act and not under s, 22. , 

Regarding the inclusion of Bbagwant's 
name in List 3 asalready mentioned, the 
plaintiff's allegation was that it was entered 
by mistakeinthat List; that it should have, 
in fact, been enteredin List 4. , 

Thus two facts become of crucial import- 
ance. First: what was the nature of the 
transaction between Bhagwant Singh and 


‘Girdhari in September, 1867, and whether 


the sanad granted by Government to Bhag- 
want Singh was a primogeniture grant the 


succession under which is governed by s. 22. ' 


Section 22 relates to estates held by 
taluqdars included in List 3 prepared under 
s. 8 of the Act. In the case of other estates 
where the descent is governed by the per- 


Section 22, cl. 6, under which the 
defendant contends the taluga came to her 
husband Girdhari on the death of his eldest 
brother, runs as follows:— 

“If any talugdar or grantee whose name 
shall be inserted in the second, third or 
fifth of the Lists mentioned ins. 8, or his 
heiror legatee...shall die intestate as to his 
estate, such estate shall descend as follows, 
viz. : — 

After providing for the succession of 


lineal descendants aad adopted sons, it 


declares :— 

& then to the eldest and every other 
brother of such: talqudar or grantee, 
heir or legatee, successively, according 
to their respective seniorities, and their 
respective male lineal descendants, sub- 
ject as aforesaid.” | oa 

Section 23, on which the plaintiff rests 
her case, is as follows :— | 

“Exceptin the cases provided for by 
s. 22, the succession to all property left by 
talugdars and grantees, and their heirs and 
legatees, dying intestate, shall be regulated 
by the ordinary law to which members of the 
intestate’s tribe and religion are subject.” 

The Settlement with Bhagwant Singh 
was effected in July,1858. By the letter of 
the Governor-General in Council of the 
10th October, 1859, the Settlement thus made 
conferred full proprietary titleon every 
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taluqdar with whom it was made, and he 
acquired thereunder a permanent heritable 
and transferable right in the estate. 

In 1860 a sanad was granted to Bhagwant 
Singh with regard to the nature of which 
there ia great dispute between the parties, 
The Subordinate Judge has accepted the 
allegation of the plaintiff ihat it was en 
ordinary sanad. The Judicial’ Commissioners 
have held, supporting the defendant's. 
contention, that it was a primogeniture 
grant. The Act. became law in January, ° 
1869. During this period between the 
“Second Summary Settlement’ and the 
passing of the Act the Government was 
engaged in interrogating the taluqdars with 
whom the Settlement had been made, in 
what class (included subsequently in the 
Lists framed unders. 8) they desired to 
be included. Throughout these proceed- 
ings Bhagwant denied that there was any . 
custom of gaddinashini in his family or ' 
that the estate descended toa single heir 
by the custom of the family. In the khewais 
prepared after the Settlement, the names of 
both Bhagwant and Girdhari were entered 
as joint proprietors. There can be little 
doubt that from the Second Summary 


‘Settlement up to the Regular Settlement 


in 1864, Bhagwant Singh, by his acts and 
declaration, obtained the estate for himself 
and his brother Girdhari Singh as members 
of the joint Mitakshara family. In 1867, 
however, acomplete changetook place in 
the relations of the two brothers. On the 
15th July of that year, Girdhari Singh 
applied to the Court of the Financial Com- 
missioner of Oudh for the partition of his 
share in the estate. His application is in 
the following terms:— 

“In the lambardari column Bhagwant 
Singh is entered as sadar malguzar (chief 
revenue payer) and in the khewat (the pro- 
prietary register) and‘ other papers the 


. names of us both ‘are recorded in the 


Remarks column as possessing half and half 
[share] under each other’s verification. It 
was for this reason thata sanad contain- 
ing the words gaddinashini(suecession to 
gaddi, was not conferred on us. Nor did we 
try to obtain it. No custom of gaddinashini 
bya single person or of taluqdari exists 
amongst us. The karindas(agents), servants 
and expenditure have continued to be in 
common and on equal termson behalf of 
both the parties from an ancient time prior 
to that of our father on account of har 

mony, jointness and commensality amongst 
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us. Till now owing tothe minority of both 
of us under the guardianship of our mother, 
and the prevalence of mutual good-feeling, 
jointness in makingcollections and expenses, 
private and public, none applied for perfect 
partition of land but remained joint of 
their own accord. But now I pray this 
honourable Court that after perusal of the 
sanads hereto annexed, wherein my brother 
Bhagwant Singh, sadar malguzar has been. 
admitted: as holding a moiety share as 
shown above, a partition of the villages 
be effected by metes and bounds.” 

Subsequently, on the 8th September, 
1867, the following compromise was enter- 
ed into between the two brothers :— 

“ Since I ‘Girdhari Singh), the plaintiff, 
have applied in the Courts of the Finan- 
cial Commissioner and the British Indian 
Association for partition of the taluga 
containing the villages Gokulpur, Aseni 
and others, situate in District Lucknow to 
the extent of a moiety share, now a com- 
promise has been entered into between me, 
the plaintiff, and my brother, the defend- 
ant, to this effect. At present theré isa 
good deal of indebtedness, so he (my 
elder brother) will be paying me Rs. 1,200 
a year for daily expenses from 1275 Fasli 
and full amount of Rs. 2,600 annually 
- after -discharge of the debt. If the afore- 
said amount remains unpaid then a pro- 
perty, that is, the villages reserving the 
profit of Rs. 2,600, after deducting the 
Government revenue and the collection 
charges and soforth, be set apart from 
the taluqa. Therefore there is left no 
dispute on my. part as regards partition 
of the aforesaid taluga. Nor shallI ever 
raise any objection. Hence I, by filing 
this application in the shape of a com- 
promise arrived at between us and verifi- 
ed by my brother, namely, Kuar Bhagwant 
Singh, in token of approbation pray that 
this case be excluded from the arrears 
and consigned to the records.” 

This document is signed both by Gir- 
dhari Singh and Bhagwant Singh. Bhag- 
want Singh's signature deserves notice. 
He signs himself not as alambardar nor 
as a malguzar, but as talugdar. To the 
significance of this particular designation 
their Lordships will call further attention 
later in the course of this judgment. 

The’ primary matter for consideration, 
therefore, is what was the effect of this 
arrangement in regard to the estate. In 
this connection it is to be noted that on 
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the 10th June, 1871, some months before 
his death, Bhagwant Singh applied to the 
Court of Wards to take charge of tha 
estate. To this application Girdhari Singh 
does not appear to have been a party,, 
and, so far as the records show, he took 
no part in respect thereto, The property 
was taken charge of by the Court of Wards 
and remained in its charge until Gir- 
dhari took possession of the property on 
the decease of his brother in December, 
1871. There were disputes between Gir- 
dhari Singh and Bhagwant Singh’s widow 
Maharani in 1872, and on the 10th Janu- 
ary of that year an agreement was enter- 
ed into between the widow cf Bhagwant 
and his brother Girdhari Singh in counter- 
parts. The first, executed by Girdhari, 
is in the following terms :— 

“ Whereas the estate Taluga Gokulpur 
Aseni, etc., in the District of Lucknow and 
Bara Banki is in the proprietary possession 
of Kuar Bhagwant Singh my real brother 
by hereditary right and by virtue of the 
sanad granted by Government, and the 
aforesaid taluga has on the application’ 
of my brother been placed under the 
superintendence of the Court of Wards 
since the J0th June, 1871, Since my 
brother: died on the 9th December, 1871, 
and my name has been entered as pro- 
prietor of the aforesaid estate, and at 
present as well as after release from sup- 
erintendence of the Court of Wards, 1, 
the declarant, am to be in charge of mak- 


ing collections of the income of the ilaga 


and management of the estate, therefore, 
I with consent do covenant and place on 
record that after payment of Government 
revenue, the ilaga charges with the ex- 
ception of the household expenses, what- 
ever shall be left as surplus and profit from 
the income of tlaga, I shall be paying 
to Musammat Maharani, widow of Kuar 
Bhagwant Singh, as a moiety share accord- 
ing to rendition of accounts without any 
excuse and dispute.” 

Maharani; inthe document executed by 
her, states as follows :— 

“ Whereas the estate comprising Taluga 
Gokulpur, Aseni and other villages situate 
in Lucknow and Nawabganj Bara Banki 
Districts is the ancestral property of my 
husband, and was, by virtue of the sanad 
granted by the Government, in the pro- 
prietary possession of my husband Kuar 
Bhagwant Singh, talugdar; whereas, the 
said taluga, on an application of my 
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husband, was taken under the manage- 
ment of the Court of Wards from the 


10th June, 1871; and whereas my husband. 
died ‘a natural death on sth December, 


“1871, I (and the other person) having agreed 
together, I agree and accept and hereby 


declare and commit to writing that. in’ 
respect of the’ taluga the name of Kuar, 


Girdhari Singh, real brother of my hus- 
band, be entered as against the number, 
and Kuar Girdhari Singh to collect in- 
come from the ilaga to look after and 
manage the ilaga now and after the 


termination of the management by the. 


‘Court of Wards; that after paying the 
Government revenue and incurring expéen- 
ses relating tothe taluga, excepting the 
domestic expenses, he (Kuar Girdhari 
Singh) from such profits of the Ylaga as 
might be left surplus, shall divide to me 
one-half according to the amount as might 
be found due on rendition of account, and 
the same is agreeable and acceptable to 
me, and to this I have no sort ‘of objection 
or dispute.” | i ; i 

Disputes again ‘broke out. between Maha- 
rani and Girdhari, in 1879 which were 
settled. by deeds executed on ‘the 4th 
September, 1879, in which Maharani on her 
part. states as follows :— 


“ Therefore I, the executant, too, while,- 


in a sound state of body and mind, with- 
out reluctance and coercion, do hereby 
covenant, and reduce it to writing, that 
I, the declarant, relinquish all my claims 
and rights ‘to the taluga; and now there 
remains no claim or concern or right to 
me in respect of the said taluqa as well 
as the sir land decreed on 3rd November, 
1873, by the Court of the Judicial Com- 
missioner of Oudh. Ishall not make any, 
‘sort of interference’in the taluqa, and 
put forward no claim with the exception 
of one for receipt of the life maintenance 
amounting to Rs. 2,400, if not paid at 
the" stipulated periods of instalments. If 
anything contrary to this agreement oc- 
curs, it will be ‘simply illegal If the 
said Kuar Saheb fails to pay the aforesaid 
amount in the - undermentioned instal- 
ments, then I shall be at liberty to 
realize. the same from the hypothecated 
property, as well as from moveable and 
immoveabls property of the Kuar Saheb, 
myself or through Court, and no objection 
of the Kuar Saheb will be entertained: 
The said Kuar Sa 
bighas ‘ kham ‘out’ of the numbers of sip 
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land in villages Aseni and Gokulpun: 
numbered below, entered in this deed of, 
agreement, executed by Kuar Girdhari 
Singh, rental Rs. [paper torn], for cultiva- ` 


` tion, without the powers of alienation by 


sale, gift and mortgage, for my life.. The. 


. rental (paper torn} shall be paid by me 


annually and at each instalment, without, 
any objection, which if I raise or do not, 


pay the rental héreof,-the Kuar Saheb may. 
deduct the same from the maintenance 
allowance fixed and I shall have’ no Oh-, - 
jection thereto.” Ai 

Their Lordships accept the contention, 
that the renunciation by the widow of. 
Bhagwant Singh. of. her rights and her 
claims to the estate does not bind the re- 
versioner, the daughter of Bhagwant Singh,, 
But they cannot be omitted altogether . 
from consideration as they form part of ` 
the res geste and help in explaining the, 
contentions of the parties. 

The Judicial Commissioners have in 
appeal reviewed at length the authorities. 
on which reliance has been placed by the 
parties, and have marshalled the facts with. 


“great ability. Their Lordships desire to 


observe that they entirely concur with the 
Court ‘below in the ‘view that there is, 
absolutely no evidence to show that Bhag- ; 
want Singh’s name was entered in List 3 by 
mistake. , À 

Section 3 of Act I of 1869 declares :— 

“3. Every taluqdar with whom a Summary 
Settlement of the Government revenue was. 
made between the first day of April, 1858, - 
and the tenth day of October, 1859, or to, 
whom, before the. passing of this Act, and 
subsequently to the first day of April, 1858, 
a taluqdari sanad has been granted,. 

“shall be deemed to have thereby. acquir- 
ed a permanent, heritable and transferable 
right in the estate comprising the villages 
and lands named in the ‘list attached to 
the agreement or kabuliyat executed by 
such taluqdar when such Settlement. was 
made, l . Pager 

“or which may ‘have been or may be 
decreed to him by the Court of an officer 
engaged in making the First Regular Settle- 
ment of the Province of Oudh, such decree 
not having been appealed from within the 
time limited for appealing against it, or, 
if appealed from, having ‘been affirmed, 

“subject to all the conditions affecting.the . 
talugdar contained in the orders passed by 
the Governor-General of India on the tenth 
and nineteenth dayg of October, 1859, and 
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ye-published inthe First Schedule hereto 
annexed, and subject also to all the con- 


ditions contained in the sanad under which 
the estate is held.” ` 


Section 8 provides for the preparation 


‘by the Chief Commissioner of Oudh with- 
in six months of the passing of the Act of 
six lists.‘ “First: A list of all persons 
who are to be considered talugqdars within 
the meaning of this Act; Second; A list of 
the talugdars whose estates, according to the 
custom of the family on-and before the 
thirteenth day of February, 1856, ordinari- 
ly- devolved upon a single heir; Third: A 
list of the talugdars, not included in the 
second of such lists, to whom sanads or 
grants have been or may be given or made 
by the ‘British Government up to the date 
fixed for the closing of such lists, declaring 
that the succession to the estates compris- 
ed in such sanads or grants shall there- 
after be regulated by the rule of primo- 
geniture; Fourth: A list of the taluqdars 
to whom the provisions of Section twenty- 
three are applicable,” 

The fifth and sixth are immaterial for the 

-purposes of thiscase, ` 

On the 20th July, 1869, after the Act 
was passed into law, the following notifica- 
tion was issued under the authority of the 
Viceroy and the Governor-General in 
Council:— 

“Under the provisions of s. 9, Act I of 
1869, His Excellency the Viceroy and 

, Governor-General in Council is pleased to 
direct the publication of the following List 
prepared by the Chief Commissioner of 
Otdh, unders. 8 of the aforesaid Act. 

“General List of persons who are declar- 
ed to be taluqdars in the Province of Oudh 
under Act [of 1869, being List No. 1, refer- 
red to ins. 8 of the said Act.” | ' 
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every endeavour to make the Lists conform 
with the wishes of the taluqdars. Bhagwant. 
Singh was.unquestionably a talugdar and 
his name was included in List 3. ‘There ig 
absolutely no evidence in proof of the 
allegation that Bhagwant’s name was in- 
cludéd by mistakein that list, as alleged 
by the plaintiff. ; aa 

Section 10 of the Act provides ag fol- 
lows :— 

“No persons shall be considered talug- 
dars or grantees within the meaning of this 
Act, other than the persons named in such 
original or supplementary lists as aforesaid. 
The Courts shall take judicial notice of 
the said lists and shall regard them as 
conclusive evidence that the persons named 
therein are such talugdars or grantees.” 

In the case of Murtaza Husain Khan v. 
Muhammad Yasin Ali Khan (1) their Lord- 
ships have held as to the effect of s. 10, as 
follows :— 

“That section provides that the Court 
shall take judicial notice of the Lista and 
shall regard them as conclusive evidence of 
the facts they record.” : 

In the absence of any evidence to show 
that Bhagwant’s name was wrongly in- 
sertedin List 3, his inclusion in that list 
is, in their Lordships’ opinion, conclusive 
that the sanad he obtained was a primogeni- 
ture grant. In other words, that he was 
a talugqdar taking an estate under a pri- 
mogeniture sanad under the provisions of 
the Act. Their Lordships are also satisfied 
that on the evidence to which the Judicial 
Commissioners refer, the defendant has 
established that a primogeniture sanad was 
issued to Bhagwant Singh. 

In the view they take of the case they 
do not think it necessary to refer in detail 
to the authorities on which the plaintiff 
rests her claim. In the case of Thukrain 
Sookraj Koowar v. Government (2) Lord 
Justice James, delivering the judgment of 
the Board, pointed out that the grant of an 
estate under thé Act to a specific individual 
did not operate as an absolute conferment 
ofan exclusive title on the talugdar, in- 
dependent of the equitable rights of other 
parties possessing rights thereto before 
the confiscation of the estate by the Crown. 

(1) 36 Ind. Cas. 299; 43 I. A. 269; 20 M. L. T. 
362; 14 A. L. J. 1083; 18 Bom. L. R. 884; 31 M. L. T. 
804; 38 A. 552; (1916)2 M. W. N. 555; 250. L. J. 1: 


19 O. C. 290; 1 P. L. W. 122; 21 C. W. N. 410; 40. 
L. J.8; 4 L. W. 538 (P. O.). 


w 14 M. I. A. 112; 2 Sar, PO, J. 705; 20 E. R. 


i 


492 


In Hurpurshad v.- Shea Dyal (3) the 
talugdar was held to have transferred, by 
an inter vivos act, the estate to the joint 
family under s. 15 ofthe Act. After quot- 
ing the finding of the Financial Commis- 
sioner regarding the characterand meaning 
of the document under consideration in 
that case the judgment proceeded thus:— 

“Their Lordships concur in this view. 
They go further, however, and are of 
opinion that the declaration in those docu- 
ments of the wish of Gouree Shunkur 
acted upon as it was by him and by the 
other members of the family in his life- 
time, and coupled with the tabular state- 
ment, was evidence sufficient to prove an. 
alienation inter vivos, which in Gouree. 
Shunkur's lifetime transferred the property 
to the family, to be held by them as joint 
family property. No evidence was given 
to show that the rents and profits of the 
estate did not continue, even during the 
life of Gouree Shunkur, to be brought, 
like the other assets of the family, to the 
family treasury, for the use of the undivid- 
ed family. In the Cawnpore case Mohan 
Lall, one of the sons of Chotay, said: 
‘Every one used to take out of the profits as 
much as he required.’ In the tabular 
statement sent in in May, 1860, Rajah Gouree 

.Shunkur entered his own name not alone, 
but with the other members of the family, 
as the persons fit to succeed; he could not 
have intended to devise to himself bya 
will or codicil—he clearly meant, by enter- 
ing his own name as one of the sharers, to 
express his wish and intention that the 
estates should be held jointly during his 
own life as well as after his death.” 

In Hardeo Bux v. Jawahir Singh (4) the 
Board renunciated the priuciple that a 
person who has been registered as a taluq- 
dar under Act Iof 1869, and has thereby 
acquired a talugdari right to the whole 
property, may nevertheless have made him- 
self a trustee for another of a portion of 
the beneficial interest in the lands compris- 
ed within the estate. 

These principles have been maintained in 
all the decisions on the subject. 

The present case appears to their Lord- 
ships to stand ona different footing. Here 


(3) 3 1. A. 259; 26 W. R. 55; 3 Sar. P. C. J. 611; 
Bald. 25; 3 Suth. P. O. J. 304; Rafique & Jackson's P, 
C. No. 41(P. C.). : 

' (4) 4 I. A. 178; 3 C. 522; 3 Sar. P. C. J. 704: 3 Suth. 
P. C. J. 427; Rafique & Jackson’s P. C. No, 45; 3 
Ind, Jur. 337; 1 Ind. Dee, (N. Ba, 917 (P, C.). 
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Girdhari Singh was clearly entitled to a. 
share of the estate, and it would not be 
necessary to refer his right to an implied 
trust in his favour in respect of a moiety. 
of the estate. Up to 1864 Bhagwant Singh 
explicitly admitted his right. But what 
happened in 1867 completely altered the 
Position of the two brothers in relation to 
the estate. Although there is. no direct. 
evidence, the circumstances leave no room. 
for doubt as to what happened, Bhagwant 
was getting old. Early in 1871 he applied, 
to the Court of Wards to take charge of the 
taluga, and in Desember of that year he 
died. He had no male issue, and under 
the Act his brother would be the heir, So. 
he would be if the family had remained 
joint. Itis not surprising, therefore, that 
Girdhari Singh consented to the taluga 
vesting in, his elder brother under the 
sanad he had received, and his being in- 
cluded in List 3. The Government's deal- 
ings subsequent thereto with, Bhagwant 
Singh are consistent only with, the hypo- 
thesis that Bhagwant took the estate- ag 
included in a primogeniture grant. Refer- 
ence has been already made to the docu- 
ment of the 8th September, 1867; in which 
Bhagwant Singh describes his status as 
that ofa talugdar, On the 27th J anuary, 
1869, there is an enquiry by the Goyern- 
ment to the following effect: — 

“With reference to the concluding por- 
tion of para. 7 of the Chief Commis- 
sioner’s letter, every sanad taluqdar should 
be required tostate in writing whether he 
desires to enter List 3 or 4, and every 
grantee must, similarly declare whether he 
elects for List 5 or 6, 

“The portion of the enquiry that may 
entail some labour will be the investigation 
of claims to be considered taluqdars by 
those who have no sanads, and in every 
such case the Deputy Commissioner will 
record in writing the particulars of the 
claim, with his opinion, to which that of 
Commissioner should be added. No claims 
will be rejected without a reference, but it 
will be convenient if the Deputy Com mis- 
sioner will show those he accepts and 
rejects separately.” 

On the llth February, 1869, Bhagwant 
Singh, “talugdar of Aseni,” is requested 
by the Deputy Commissioner of Lucknow 
as follows:— 

“As it is necessary for me to inspect the 
talugdari sanad in Persian as well as in 
English, relating to your taluga, you. are 
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hereby requested to send the required sanad 
at once for perusal.” 

So far as appears from the record the 

sanad was sent in and duly inspected, and 
returned to Bhagwant. A list of sanads 
issued by the Chief Commissioner to the 
tdluqdars in Oudh, together with an extract 
from the list, has been made an exhibit in 
the case. There is an endorsement to the 
effect in answer to the query whether the 
English sanad had or had not the primo- 
geniture clause, the answer embodied in the 
extract is, “It has.” 
_ La view of these considerations ‘their 
Lordships entertain io doubt that (i)a 
primogeniture sanad was granted to, and 
eventually accepted by, Bhagwant Singh; 
(2) that he was the talugdar under the 
grant; (3) that on his death without male 
issue or adopted son, the taluga devolved 
under cl. 6 of s. 22,‘on his sole surviving 
brother, Girdhari Singh; '(4) and that on 
Girdhari Singh’s decease in 1919 it-devolv- 
éd, under cl. 7. 0n his surviving widow, 
the defendant, Indar Kunwar. 

Their Lordships, ‘on the whole, are of 
opinion that the conclusion at which’ the 
Judicial Commissionéfs arrived is right 
and should be affirmed, They “will accord- 
ingly humbly advise His Majesty ‘that 
this appeal should be dismissed with costs. 

Their Lordships desire, however, to ob- 
Serve that in their judgment they have 
confinéd théir attention exclusively to thé 
Re claim ‘to the taluga. . 

J NSA. Appeal: dismissed. 

Goli silo for the Appellant:—Messrs. 
Barrow Rogers and Nevill, 

Solicitor for the Respondents:—Mr. 


H. 
5. L, Polak. 


. MADRAS HIGH COURT. 
Sgonn CIVIL Abpea No. 281 or 1924. 
November 16, 1926. 
Present:—Mr. J ustice Curgenven. 

. GIRIYA SHETTI—Derenpant No. 2— 
APPELLANT 

versus 
ANATHAMMA SHETTITHI AND ANOTHER 
— PLAINTIFF AND DEFENDANT No. 1— 
$ RESPONDENTS. 
Civil Procedure Code (Act V of 1905, O. XXI, rr. 
43, 66—Decree for rent—Sale proclamation—O mission, 
tê mention charge for subsequent arrears of rent—Sale, 
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whéther free of encumbrance —Subsequent suit for 
rent against purchaser—Estoppel—Hvidence Act (1 of 
1872), s. 115. 

Under O. XXI, rr. 13 and 66 of the Civil Procedure 
Code a decree-holder is bound to specify precisely 
what interest is being sold. [p. 494, co 

The holder of a decree for rent who fails to dis- 
close in the sale proclamation the existence of 
arrears of rent for subsequent years that have ac- 
crued due at the time of the proclamation and 
thereby leads intending purchasers to believe that 
the property is sold free from incumbrances is 
estopped from claiming the arrears from the auction-~ 
purchaser in a subsequent suit. [ibid.] 

Kasturi v. Venkatachalapathi (1), relied on. 


Second appeal against a decree of the 
Court of the Subordinate Judge, South 
Kanara at Mangalore, inA. S. No. 22 of 1923 
(A. S. No. 378 of 1922 on the file of the Dis- 
trict Court), preferred against that of the 
Court of the District Munsif, Udipi, in 
O. S. No. 493 of 1921. 

Mr. B. Sitarama Rao, for the Appellant. 

-Mr: B. L. N. Rai for the Respondent. 

JUDGMENT.—The first defendant's 
husband,a mulgeni lessee, fell into arrear 
and the plaintiff's vendor, who was the 
land-holder, instituted a suit for the rent 
and obtained a decree in execution of which 
the 2nd defendent, who now prefers this 
second appeal, purchased the lease. The 
proclamation of sale was dated the 23rd 
August, 1920, and'thesale itself was held 
on the 13th’ November, 1920. The suit 
under which the sale was held was for 
arrears of rent for the year 1918-1919, erid- 
ing with the 3lst March, 1919, At the 
time of this sale, a further year's rent, that 
is for 1919-1920, had already fallen due and 
the plaintiff has now sued the 2nd de- 
fendant, as present lessee, for this amount. 

The defence with which I am cone 
cerned is that the existence of the arrear of 
rentfor the suit year was not ‘disclosed in 
the sale proclamation. The proclamation 
was prepared by the plaintiff's vendor and 
no satisfactory explanation has been given 
“why the arrear of rent was not shown 
there in spite of the fact that a number 
of other encumbrances existing on the pros 


‘perty were enumerated, All that the pros 


clamation shows is that the property would 
be “subject to the payment of mulgeni ta 
the petitioner.” I think that a reasonable 
inference from this would be that the 
mulgent should be payable with effect from 
the date of the sale, or at the most ofthe 
proclamation, and not that arrears were 
already due for a completed year on the 
property. It has been said that the purchaser 
ought to have been aware of the suit and 
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its subject-matter and should have drawn 
the conclusion that rent for the periods 
following the decree must still be out- 
standing, but I consider that he was 
not bound to look beyond theterms of the 
proclamation into any such matters, nor 
do I think that there is any force in the 
contention that the mulgenilease provides 
that the rent, although falling due by the 
end of March, might be paid with some 
penalty by ‘way of interest by the 20th 
November. Under O. XXI, rr. 13 and 66, 
the decree-holder is bound to specify pre- 
cisely what interest is being sold in the 
property and it is clear to me that in this 
case he failed to comply with that require- 
ment. In Kasturi v. Venkatachalapathi (1) 
a decree-holder who was responsible for a 
proclamation, failed tomention the existence 
of a hypothecation which had been executed 
by the judgment-debtor to his (decree- 
holder's) partner and of which subsequently 
he took an assigment ” The learned Judges 
observed: “The ground of decision is that 
it was plaintiff himself who led intending 
purchasers to believe that the property 
‘was offered for sale free of encumbrances, and 
that plaintiff by concealing the existence 
of a lien, of which he was aware, led the 
purchaser to pay full value for the pro- 
perty. He is, therefore, estopped from now 
denying that the sale took place free of en- 
eumbrances, (s. 115, Indian Evidence Act)”. 
Although this is a case not of a mortgage 
encumbrance but of a charge for rent, I think 


‘the same principle applies and that the 
plaintiff ought not to be allowed torecover 


the arrears of rent. Itis objected that 
the 2nd defendant did not himself go into 


.the witness-box in order to testify that he 


was misled, but it appears. that a plea 
to that effect was contained in his written 
statement, so that I do not think there is 


any substance in the objection. 


Iallow the second appeal, and except as 


regards the first defendant personally I 


set aside the decrees of the lower Courts 
and dismissthe suit, with 2nd defendant's 


-costs throughout. 


V. N. V. Appeal allowed. 


A. N.A. 
(1) 15 M. 412; 5 Ind. Dee. (N. s.) 639. 
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OUDH CHIEF COURT. 
SECOND CIVIL APPEAL No. 110 or 1926. 
January 5, 1927. 
Present:—Sir Louis Stuart, Kr., 

Chief Judge, and Mr. Justice Hasan. 
MOHAMMAD YAWAR HUSAIN 
alias PUTTAN—PLAINTIFF—APPELLANT 
h Versus 
Hakim WAZIR HASAN-—DEFENDANT— 
f RESPONDENT. 

Specific performance—Sale with agreement to re- 
convey—Payment of money into Court before date fixed 
for payment, effect of. 

Plaintiff sold certain property to the defendant 
and one of the conditions of the sale-deed was that 
if the plaintiff paid to the defendant the amount of 
the sale consideration on or before a certain date the 
defendant would reconvey the property to the plaint- 
iff free from encumbrances. Before the date fixed 
plaintiff instituted a suit against the defendant to 
compel him to reconvey the property to him on 
teceipt of the amount mentioned in the deed and 
the amount mentioned in the deed was tendered in 
Court before the date fixed. The Court directed 
that the amount should he deposited in the Imperial 
Bank of India and it was so deposited two days 
afterwards, which date was beyond the date fixed in 
the deed : 

Held, that the payment of the amount into Court 
had the same legal effect as payment made into a 
Bank in which the defendant had an account to the 
account of the defendant and that, therefore, the 
plaintiff had fulfilled the condition of the deed and 
was entitled to a decree. _ [p. 495, col. 2.] 

Second appeal against the, judgment and 
decree of the Sub-Judge, Mohanlalganj, 
Lucknow, dated the 10th February, 
1926, reversing that of the First Munsif, 
ieee Lucknow, dated the 15th October, 

Mr. Ghulam Hasan, for the Appellant. 

Mr. Zaheer Ahmad, for the Respondent, 


JUDGMENT.—The circumstances of 
the suit out of which this second appeal 
arises areas follows. Mohammad Yawar 
Husain transferred by sale to Hakim Wazir 
Hasan on the 16th February, 1923, a cer- 
tain house in Lucknow City for Rs. 700. 
One of the conditions of the sale-deed was 
that if Mohammad Yawar Husain paid to 
Hakim Wazir Hasan Rs, 700 on or before 
the’ 3lst of March, 1925, Hakim Wazir 
Hasan should reconvey the house to him 
free of encumbrance. Mohammad Yawar 
Husain asserted that on more than one 
occasion he tendered the money to Hakim 
Wazir Hasan. The lower Appellate Court 
-having, however, found on the facts against 
these tenders, we are notin a position to 
find in Mohammad Yawar Husain’s favour 
upon these alleged preliminary offers, but 
this much is certain, On the lath Feba 


SA 
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ruary, 1925, Mohammad Yawar Husain 
issued a registered notice to Hakim Wazir 
Hasan requesting him to be ready to exe- 
cute a registered sale-deed of the house 
in question upon receipt of Rs. 700 and 


- stating that if he did not comply within 


four days a suit would be filed against 
him, Hakim Wazir Hasan admittedly re- 
ceived this notice and did not reply to it 
or comply with the request. On the 24th 
February, 1925, Mohammad Yawar Husain 
filed a suit against Hakim Wazir Hasan 
asking that upon payment of Rs. 700 
Hakim Wazir Hasan should be obliged 
‘to execute a registered sale-deed of the 
house in question and reconvey the house 
to him. We further have it that on the 
30th March, 1925, Mohammad Yawar 
Husain tendered in the Court of the 
Munsif in which the suit had been filed 
the sum of Rs. 700. The tender stated 
that the money was being deposited in 
accordance with the condition of the agree- 
ment to reconvey. An order was passed 
upon this tender that it should be examin- 
ed and the application decided aren the 
e in 
good order onthe 30th of March but for 
an ‘unexplained reason no orders were 
passed on it till the 3lst of March when 
the Munsif directed that it should be ac- 
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a party to that decision. We follow that 
decision and accept the law as laid down 
in it. The views which we take of the 
facts are these. It was open to the plaint- 
iffappellant to pay the Rs. 700 to the, 
defendant, or into what would be consider- 
ed his account, at any time up to and in- 
cluding the 3lst of March, 1925. We find 
upon the facts that he actually tendered 
the money on the 30th of March, 1925, and 
paid itinto the Court in which he was 
suing for the relief to the defendant's ac- 
count. We look upon sucha payment as 
having the same legal effect as a payment 
made into a Bank in which the person 
entitled to receive the money had an 
account to the account of such person, as 


the defendaat was actually represented in 


Court at the time, We, therefore, find that 
the learned Munsif rightly decreed the suit 
and werestore the decree of the learned 
Munsif setting aside the decree of the 
learned Subordinate Judge. The defend- 
ant-respondent will pay his own costs 


‘and those of the plaintiff-appellant in all 
Courts, 


Z, K. Decree set aside. 


cepted and the money received. The money . 


had to be paid into the Imperial Bank 
and it was not actually received by the Im- 


-perial Bank until the lst of April, 1925, 


he Munsif in his order of the 3lst March 


.bad noted that the time was pressing and 
.that the money had to be paid in at once, 


The learned Munsif who tried the suit 
found in favour of the plaintiff. The 
learned Subordinate Judge, who heard 
the appeal, dismissed the suit on a finding 
of fact with which we are not concerned 
that no previous tenders had been made 
and upon a finding with which we are 
concerned that the tender of the 30th of 
March, 1925, could not be considered as a 
compliance with the terms of the ‘deed. 
It is against the decision upon the latter 


‘point that this second appeal is filed. 


. Somewhat similar circumstances arose 
in an appeal which was decided by a 
.Bench of thelate Judicial Commissioner's 
Oourt on the 30th of March, 1925. The 


-report will be found in Sumeshar Datt 
Singh v. Kamta Singh (1). 


One of us was 


(1) 89 Ind. Cas. 484; 2 O. W. N, 886; 12 O. L, J. 534; 
A. LR, 1925 -Oudh 533, 


ALLAHABAD HIGH COURT. 
Srconp OIVIL APPEAL No. 324 or 1924. 
November 23, 1926 
Present:—Mr. Justice Mukerji afd 
Mr. Justice Ashworth. 
Musammat SHIBBI—Praintirre— 
APPELLANT 
versus 
HARDHIAN SINGH—Derenpaxt— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 47—Morts 


“gage suit—Exemption of party claiming adverse title 


—Suit by exempted party for declaration of title 
maintainability of--“Questions relating to the erecn- 
tion, discharge or satisfaction of the decree.” 

In a suit on a mortgage one of the defendants 
pleaded that the mortgaged property had been sold 
to him by the mortgagor before the execution of the 
mortgage. This plea was found true, and he wag 


. exempted as a party from the suit which was decreed 


against the mortgagor: 


= 


496 | 

Held, that a suit for declaration of title and for 
possession in the alternative by the party so exempted 
was not barred under s. 47, Civil Procedure Code, 
inasmuch asthe questions in the suit did not relate 
to the execution, discharge’ or satisfaction of the 
decree inthe mortgage suit. [p. 496, col. 2.] 

Data Din v. Nanku (1), distinguished. 


Second appeal from adecree of the Addi-’ 


tional Subordinate Judge, Saharanpur, 


-dated the 14th of January, 1924. 


Mr. Nehal Chand, for the Appellant. 
‘Mr. Akhtar Hosain Khan, ‘for the Re- 
spondent. 


JUDGMENT. 
Ashworth, J.—This second appeal 


‘arises out of a suit brought by the plaintiff- 


appellant for a declaration that she is 
entitled to certain property. There was 
an alternative prayer that in the event of 
it being found that she had lost possession’ 
of the property the decree should be one for 
possession. 

The circumstances of the suit are as 
follows: The owner of the property was 
originally one Ramjas. The plaintiff, Mus- 
sammat Shibbi, brought a suit for posses- 
sidn against him and obtained a decree on 
the 8th of May, 1915. The decree was 
executed and the plaintiff obtained pos- 
session on the 27th of September, 1915. 
Subsequent to this, Ramjas executed a 


simple mortgage-bond in favour of Har- 


dhian Singh, the defendant-respondent, in 
respect of half the property sold to plaint- 
iff. Hardhian Singh brought a suit on 
the basis of this mortgage against Ramjas 
and therein impleaded Musammat Shibbi 
the plaintiff. Musammat Shibbi pleaded 
that the property had been sold to her by 
Ramjas before Ramjas executed the mort- 
gage-bond in favour of Hardhian Singh. 
The Court found that this was correct. But 
in viéw of the fact that there was an earlier 
tmortgage-bond executed in favour of Har- 
dhian Singh by Ramjas it refrained from 
dismissing the suit against Musammat 
Shibbi. Itheld, However, that on the pre- 
sent mortgage-bond no claim could be 
maintained against Musammat Shibbi. It 


‘accordingly exempted Musammat Shibbi as 


a party and gave her costs, but gave the 
defendent against Ramjas a decree for sale 
in execution of which he got sold and him- 
self purchased the whole property. De- 
livery of the property was given by the 
Court amin. In consequence of this de- 
livery of the property Hardhian Singh ob- 
tained mutation of names. Thereupon, 
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Musammat Shibbi applied under O. XXI, 
r. 100 of the Civil Procedure Code for 
restoration of the property on tks ground 
that she had been dispossessed by Hardhian 
Singh in the execution proceedings follow- 
ing the decree obtained by the latter 
against Ramjas, This application was re- 
jected by the Court on the -ground that the 
amin's delivery of possession of the property 
had merely been symbolical and had not, 
in fact, caused Musammat Shibbi to lose 
possession of the property which had been 
hers up to the time of delivery by the 
amin. 

The plaintiff Musammat Shibbi is still 
finding difficulty as the defendants assert 
their possession or at any rate their right 
to possession, and accordingly has 
brought the present suit. The first Court 
decreed it, and finding that Musammat 
Shibbi was, at the time of filing the suit, 
actually out of possession it gave not merely 
a declaration but a decree for possession. 
The lower Appellate Oourt has held that 
the suit is barred by s. 47 inasmuch as the 
question between Musammat Shibbi plaint- 
iff and the defendant is a question arising 
between the parties to the mortgage suit 
brought by the defendant and that ‘in 
consequence the question should have been 
settled in the éxecution proceedings and no 
suit could be brought. The question is 
whether this finding is correct. , 

It is to be noted that Musammat Shibbi's 
application under s. 100 was based on her 
allegation that she had actually lost pos- 


‘session in execution proceedings. The Exes 


cution Court then dismissed her applica 
tion on the ground that she had not lost 
possession. Her present plea is an alter- 
native one. Hither she is still in possession 
and is entitled to a declaration or she has 
lost possession subsequent to the order of 
the Execution Court dismissing her appli- 
cation under r. 100 on the ground that she 
was still in possession. In my opinion the 
present question is not one that related to 
the execution, discharge or satisfaction of 
the decree obtained by Hardhian Singh in 
the mortgage suit and consequently s. 47 
will be no bar even if we consider that the 
order ofthe Court exempting the plaintiff 
was in effect an order dismissing the suit 
against her. . 

The decision ofa two-Judge Bench of 
this Court Data Din v. Nanku (1) hae 


(1) 47 Ind. Cas, E64; 16 A. Lid, 792, 
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been cited to us as authority for holding 
that wherein a previons suit a remedy has 
been denied to a plaintiff as against one: 
defendant, by reason of the exemption of 
the latter or the dismissal of the suit against 
the latter, the plaintiff is barred bys 47 
‚Of the Civil Procedure Code from bringing 
& fresh suit against the same defendant 
to obtain the remedy. The decision re- 
ferred to, though, in my opinion, 4 correct 
decision, does not. appear to me to be 


‘authority for this proposition. It was not- 


held that a defendant exempted is a person 
‘against whom a suit is dismissed, but 
- marely that the Judge had misused the 
term exempted in that particular decree. 
Again, in that case the plaintiff after 
' getting a decree and failing to execute it 
‘entirely by sale of the father's interest in 


the joint family property applied to execute . 


- it against the sons (who had been exempted 
in the suit) for the balance. His applica- 
_tion was rejected in the execution depart- 
ment: He then brought a suit fora dec- 
_laration that he was-entitled so to execute 
it. .His application was held barred by 
‘8. 47 of the.Code and I think rightly so, 
It was not -held that a second suit to 
obtain a new. decree, like the present one, 
could: be so barred. - Obviously in the 
circumstances of the case cited such a 
‘second suit would have been barred by 
8.1], but it would not. have been barred 
Bede i ee pe 
... For the above reasons I would allow the 
appeal with costs. Paari 7 
|. Mukerji, J.—The substantial question 
of law that arises in this appsal is whether 
the suit is barred by s. 47 of the Civil 
Procedure Code. It was instituted under 
the following circumstances. The respond- 
ent before us. Hardhian Singh instituted a 
suit ona mortgage-bond against two persons, 
viz, Ramjas and “the present appellant 
Musammat Shibbi. Musammat Shibbi's 
contention was that she was the sole owner 
of the mortgage property and she had 
already obtained a decree declaring her 
right in the property a3 against Ramjas 
and that,- therefore, the suit on foot of the 
bond given by Ramjas was not maintain- 
able at all. This was Suit No. 1044 of 1917. 
The learned Munsif before whom the case 
was, chose not to decide the question of 
title that was raised by Musammat Shibbi. 
Ha said “so the proper course for plaintiff 
‘is to obtain a déclaration against her by 
AR separate suit, He cannot succeed against 
22 
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her in it.” In the result the suit was 
decreed ex parte against Ramjas. As re- 
gards Musammat Shibbi the order was “tne 
defendant No, 2 shall stand exempted with 
costs.” The decree thus obtained by Har-, 


‘dhian Singh was put into execution and 


the property was sold. Hardhian Singh, 
it appears, was the purchaser in execution. 
When he obtained delivery of possession 
Musammat Shibbi objected, She said that 
the delivery of possession amounted to her 
ouster. The Court decided on the Tth 
of May, 1921, that she was actually in pos- 
session and, therefore, she could not come 
in under O. XXI, r. 100 of the Civil Proce- 
dure Code. The Court also held that it 
was doubtful whether she could come in 
under that rule because she was a party 
to the decree. In the result the application 
of Musammat Shibbi was dismissed. Then 
followed mutation of names, According to 
the plaint Hardhian Singh succeeded in 
having his name mutated over the entire 
property belonging to Musammat Shinobi 
although his mortgage and the decree 
related only toa half share. Under thesa 
circumstances Musammat Shibbi brought 
thesuit, out of which this appeal has arisen, 
to obtain a declaration of her title and in 
the alternative to obtain possession, 

The first Court decreed the suit on the 
merits. But thelower Appellate Court dis. 
missed the suit on the preliminary ground 
that it was barred by s. 47 of the Civil 
Procedure Code. 
< The matter came before a learned Siagle 
Judge of this Court and he, having regur 
to the complicated nature of the point 
involved, referred the matter to a Banch of 
two Judges. 

Iam clearly of opinion that the suit is 
not barred by the provisions of s. 47 of the 
Civil Procedure Code. I am prepaced tu 
concede without deciding the point that 
the exemption of the present plaintiff from 
the suit. of 1917 was tantamount to the 
dismissal of the suit as against her. Bat 
itisclear to me ‘that the question now 
raised is not a question contemplated by 
8 47 of the Civil Procedure Code. Saction 47 
does not apply to all sorts of questions that 
may arise between péople who had onga 
been parties toa decreas. It appliss onir 
to questions that arise ‘relating to the 
execution, discharge or Satisfaction of the 
-decrea,’ to which the litigants are parties. 
Now, leb us consider what was the dtre- 
ree that was passed in the Suit of 1813, 

y 
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It was tothe effect that the property was 
to be sold sofar as Ramjas was concerned 
the suit was to be dismiseed and Musam- 
matShibbi was to get her ccsts. So far, 
_ therefore,as Musammat Shibbi was con- 

cerned with the decree it related only to 
a denial of relief tothe plaintiff Hardhian 
Singh and an award of costs of Musammat 
Shibbi. Musammat Shibbi is not attempt- 
ing to recover the costs by the present 
suit. She wants a decision on the question 
of title that was left open 
1917. That question must be decided. 
But it cannot be decided in the execution 
of the decree, the nature and the scope of 
which I have already described. 

The case of Data Din v. Nankw (1) has 
been cited before us as an authority for the 
proposition that the present question 
must be decided in the execution depart- 
ment, Thefactsof the case were briefly 
these. A mortgagee who had obtained a 
mortgage from a father of a joint Hindu 
family brought a suit against the executant 
of the mortgage and his sons for recovery 
of the money lent by sale of the property. 
The sons claimed that there was no legal 
necéssity for the loan and urged that they 
were not liable to pay. Inthe result the 
Bong were ‘exempted’ and a simple money- 
decree was passed against the father in his 
personal capacity. After the decree-holder 
had exhausted his remedy against the 
father, that is to say, sold the share of the 
father in the family property in execution 
ofthe decree, he sought to realise by 
_ execution the balance of the decree from the 
sons on the ground that the sons were 
liable to pay the balance on account of their 
pious obligation to pay their father's debt. 
The sons successfully objected, and then a 
suit was filed against them to obtaina 
declaration that they were liable under the 
decree already passed, and their property 
wasliableto be taken in execution. Two 
learned Judges of this Court held that 
the question must be decided in the execu- 
tion department and, therefore, the suit was 
dismissed. The question could be litigated 
only in the execution department. The 
question that was raised was not alleged 
to be based on a fresh cause of action and 
it had everything to do with the decree that 
was already passed. The case of the decree- 
holder was that there was a balance of 
debt left and thesons were bound to pay 
that. Further, it was his cace that he could 
execute the old decree itself against the 
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sons, because of their pious obligation. 
The suit was barred not only bys. 47 of 
the Civil Procedure Code but also bys 11 
of the same Code. If thesons were liable 
to pay their father’s debt on account of 
their pious obligation that was a plea 
which might and ought to have been taken 
by the plaintiff in the very suit which 
failed against the sons. This case has, 
therefore, no application. 

The case of Krishnappa Mudaly v; 
Periaswamy Mudaly (2) lays down “where 
a party toa mortgage suit, who sets up a 
title adverse to both the mortgagor and, the 
mortgagee has been exonerated from the 
suit on the ground of misjoinder and bis 
claim has not been’ adjudicated upon 
in the suit, he does not remain a party | 
to the suit for the purposes of s. 47 of 
the Civil Procedure Code and his claim 
petition in respect of properties delivered 
in execution of the decree to the decree- 
holder falls under O. XXI, r. 100 of the 
Code”. This ruling is relied upon by the © 
learned Counsel for the appellant. Al- 
though partially the principle of the ruling 
would support the appellant's case it is not 
necessary to discuss it because it is not on 
all fours with the case before us; 

For reasons given above I would allow 
the appeal, set aside the decree of the Court 
below and remand the appeal to thelower 
Appellate Court for disposal on the merits. 

By The Court, —We allow the appeal, 
set aside the decree of the lower Appellate 
Court under O. XLI, rule 23, of the Civil 
Procedure Code and remand the case to it 
for disposal on the merits, Oosts here 
and hitherto will abide the result. 

A. N. A. Appeal allowed. 

(2) 38 Ind, Cas. 297; 40 M. 964; 21 M, L. T. 121; 5 
L. W. 369; 32 M. L, J. 532. 


LAHORE HIGH COURT. 
SroonD Cıvıu APPEAL No, 2341 or 1926, 
January 17, 1927. > 
Present:—Mr. Justice Addison. 
TUNNAN AND ANOTHER —DEFENDANTS 
— APPELLANTS 
versus 
TOTA—PLaIntTIFF— RESPONDENT. 
Limitation Act (IX of 1808), 6. 26—Easement- 
Right to take water through another person's properly, 
whether easement —Co-sharers—Grant of easement by 
one corsharer—Consent of other co-sharere, necessity of, 


. (166 r. O. 1929] 


Inthe absence of a custom to the contrary a co- 
Proprietor cannot grant an easement over joint pro- 
perty without the permission of the other co-sharers. 

hs right to take water through another person’s 
property is an easement within the meaning of s. 26 
‘ofthe Limitation Act. 


Second ‘appeal from a decree of the 
Senior Sub-Judge, with enhanced powers, 
Kangra at Dharmsala, dated the 15th June, 
1926, affirming that of the Tahsildar, exer- 
cising powers as Subordinate Judge, Ha- 
mirpur, District Kangra, dated the 23rd De- 
cember, 1925, ` 

Mr. M. C. Mahajan, for the Appellants. 

Mr. A. N. Chona for Mr. Faqir Chand, 
for the Respondents. ` 


JUDGMENT.—The plaintiff owns a 
gharat and an orchard. He obtained per- 
mission in January, 1914, from Sangara, 
ons of numerous co sharers, to take a 
water-course through the joint land of 
Sangara and the other co-sharers so ‘as to 
water his orchard and drive his mill. 
This means that the plaintiff, or rather 
the plaintiff's son, got from one co-sharer 
the right of easement of taking a water- 
course through the joint land of the grantor 
and the other cosharers. Two of the 
` co-sharers, that is the two defendants 
named in the plaint, obstructed the plaint- 
iff in the exercise of his right on the 7th 
June, 1924. The plaintiff accordingly sued 
them for Rs. 76 on account of damages for 
loss of income from the mill together with 
Rs. 23 as compensation on account of cer- 
‘tain fruit trees in the orchard, which had 
dried up. The plaintiff further. said that 
he had been taking water for 20 years in 
this way. The two defendants denied the 
plaintiff's right to take the water-course 
through their land and added that one 
co-sharer could not grant sucha right. It 
would appear that Sangara, who granted 
this right, is paid Re. 1, a year by the 
plaintiff. The trial Court found that the 
water. course had been taken through this 
joint property for a little more than 12 
years, 4. e. since January, 1914, and not 
for a period of more than 20 years, which 
was the period about which the parties 
went to trial. It, however, held that a 
period of 12 years was sufficient to oust 
the other co-sharera from any right to pre- 
vent the plaintiff from getting water. 
Damages were assessed at Rs. 47-8 and 
this sum was: decreed. The lower Appel- 
late Court dismissed the appeal and the 
Sar aes have presented this second ap- 
` peal, 
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It is obvious that permission to take 
water through another person’s property is 
an easement within the meaning of s. 26 
of the Limitation Act. It was admitted 
before me that the plaintiff had not ac- 
quired an easement under that section, but 
the respondent’s Counsel contended that 
one co-sharer out of numerous co-sharers 
could grant such an easement to the plaint- 
iff. It is the case that one co-sharer can 
sell his share of joint property and he may 
be able to lease his share of joint property, 
but this is not as sale or lease but the 
grant of an easement to the detriment of 
the other co-sharers. As stated in para. 
225 of the Rattigan’s Digest of Customary 
Law, in the absence of custom (which is 
not alleged here) none of the proprietors 
can do anything which alters the condi- 
tion of the joint property without the con- 
sent of all the co-sharers. Thisis a well- 
established rule. It follows that Sangara 
had no right to grant such an easement 
to the plaintiff without the permission of 
his co-sharers and that the defendants were 
justified in obstructing the plaintiff in the 
exercise of this alleged right. This they 
probably did in order to prevent the plaint- 
iff from acquiring permanent rights in the 
water-course and they were fully entitled 
to do so, No easement has been estab- 
lished and Sangara had no right to give 
an easement by grant without the consent 
of all the co-sharers. 

The appeal must, therefore, be accepted 
and the suit dismissed with costs through- 
out. 


R. L Appeal accepted, 


ALLAHABAD HIGH COURT. 
SECOND OIVIL APPEAL No. 869 oF 1924, 
January 13, 1927. 

Present :—Mr. Justice Dalal ani 
Mr. Justice Pullan. 

ONKAR MAL—DgrFenDant—APPELLANT 
versus 
Sheikh ASHIQ ALI—PLAINTIFF-— 

RESPONDENT. 

Contract Act (IX of 18224, 3. 28—-Publie policy 
Compromise of dispute—Withdrawal of prosecution, 
effect of. 

Where the withdrawal of a criminal case ofa trie 
fling nature is one of the motives for the compro- 
mise ofa real dispute, it would not follow that the 
compromise is void as being against public policy, 


GEN 

BO 
“ Where an agféement is in itself a fair settlement 
of the dispute between the parties and would possi- 
bly have: been arrived at even if there had been no 
criminal prosecution pending at the time, the agree- 
ment cannot be held to be void merely because the 
withdrawal of a criminal prosecution was also one 
of the motivés for the compromise. 

‘Second appeal from a decree of the 
Second Additional Judge, Gorakbpur, 

: dated the 13th of February, 1924. 
Mr, A. Sanyal, for the Appellant. 
-Mr. Mukhtar Ahmad, for the Respondent. 


JUDGMENT.—The plaintiff sued to 
have a certain compromise, which he 
entered into during partition proceedings 
in the Revenue Court on 22nd July, 1921, 
@ancelled. His other reliefs were not 
ranted, so it is not necessary in this 
Court to consider them ‘The trial Court 
dismissed the suit, butit was decreed by 
the lower Appellate Court. The defendant: 
Onkar Mal has come hére in second appeal. 
“The. foundation of the plaintiff's claim 
in the plaint was that he was induced 
to ‘enter into the ‘compromise by undue 
influence, because at the time of the com- 
promise a criminal charge brought by 4 
Servant of Onkar Mal was pending against 
‘the plaintiff's servants and Onkar Mal 
offered the inducement of withdrawing 
‘that complaint. It is a fact that a crimi- 
nal progecution on-some petty theft was 
‘pending in the Criminal Court and the 
‘ease was withdrawn on the day that the 
compromise was entered into. The fact 
‘that the case‘was withdrawn indicates that 
‘the charge of théft must be of a trifling 
nature. The only relevant matter in thé 
judgment of the lower Appellate Court is 
the last paragraph printed at page 18 of the 
printed record. It held that undue influence 
was not proved. 


the compromise failed because it was 
void. It held it to be void, because it 
was a'stiflidg of a criminal prosecution. 

The compromise as held by_ the trial 


Court ‘was a very fair one. Onkar Mal 
was in possession. of three bighas in 
excess of this one-anna share. The plaint- 


iff was the owner of the seven-anna share. 
This seven anna share had been leased 


to another person by the plaintiff's vendor 


-pridr to the sale in favour of the plaint- 
if, ‘Under the compromise the lessee 
“gave up .possession, though it was arrang- 
ed that for the period of the lease he 
:qas to recgive the profits of the seven- 
‘anne share of the property. As to the 


. ; magoo go n oyo : 
KHOKALA SESHAMMA V. YELLATGR VENKATAREDDI. ' 


t, however, thought out ~ 
a new case for the plaintiff and held that- 
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three bighas in possession of Onkar Mal 
in excessof his share, he promised under 
the compromise to pay rent for it to the 
plaintiff. One of the motives for that 
compromise may have been the Withdra- 
wal of the criminal case, but it cannot 
be said to be the only motive. There 
was no unfairness in the agreement be- 
tween the parties. When a withdrawal of 
a criminal case of a trifling nature like 
the one pending against the plaintiff's ser- 
vants is one of the motives for acompro- 
mise, it would not follow that the com- 
promise would for that reason be void. 
In Dwijendra Nath Mullick v. Gopi Ram 
Govindaram (1) a Bench of the Calcutta 


‘High Court held that where the withdra- 


wal of a prosecution was the motive but 


“not the object or the consideration of the 


agreement, the agreement would ‘ot be 
rendered void under s. 23 of the Indian 
Contract Act. In the present case the 
withdrawal of the prosecution wás not the 
consideration for the agreement. The 
‘agreement was a fair settlement ‘of dispute 
between the partiés and would -possibly 
have been arrived at even if there had 
been no criminal progectition pending 
at the time against the plaintiff's servants. 

We set aside the decree of the lower 
Appellate Court and réstore the decree of 
the trial Court and dismiss the plaintiff's 
suit with costs of ‘all the Courts. 

Z. K. . Decree sêt aside, 

(1) 89 Ind, Cas. 209; 29 O. W. N. 855; 42 CL. J. 90; 
A.I. R. 1926 ‘Gal. 53; 53 O. 91. 8 
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MADRAS HIGH COURT. 
Sgconp O:vit' Apewat No. 1549 oF 1925: 
November 18, 1926. | 
Present:—Mr. Justice Curgenven. 
THOKALA SESHAMMA AND aNoTHER— 
DeranDaNTS—APPELLANTS 
versus 
YELLATUR VENKATAREDDI, MINOR 
BY GUARDIAN AND MOTHER VENGAMMA— 
PLAINTIFE No, 2— RESPONDENT. `. 
“Hindu Law-—-Suit by reversioner——Prima facia 
proof of nearest relationship, reversioner's duty to ad- 
Uce. x 
A plaintif suing as the nearest Yeversioner after 
the death of a widow must at least adduce prima 
facie evidence that his claim is superior to that of 
any other person. It is not enough to rely upon 
statements in the plaint or in a genealogical table, or 
merely to prove that a certain relationship existed, 
between the plaintiff and the propositus. 
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_, Gridhari Lal Roy v. Bengal Government (1) Hart 
Pada Mukherjee v. Radha Bullav Pal (2) and Rama 
Row v. Kuttiya Goundan (4), followed, 

Second appeal against a decree of the 
District Court, Kurnool, in A, S. No. 126 of 
1923, and No. 15 of 1924, preferred against 
that of the Court of the Subordinate Judge, 
Kurnool, in 0. 8. No. 17 of 1922. . 

Mr. K. V. Krishmaswami Iyer, for the Ap- 
pellants, ` l i i 
“Mr. A. C. Sampath T yengar, for the Re- 
Bpondents, |. l 


“JUDGMENT,—In taking up the ques: 
tion whether the first plaintif was. Swami 
Reddi's nearest reversioner or not, the learn- 
ed District Judge says ‘not to speak of the 
oral evidence, there is clear documentary 
‘evidence in support of the plaintiff's case.” 
Since he does not further allude to the oral 
evidence, I can only conclude that he bases 
his finding exclusively upon the documen- 
. tary evidence as sufficient in itself. On that 
evidence, I do not suppose that the learned 
District Judge considered -that the holding 
of joint pattas, the entry in the pothi report, 
or the fact that Ist plaintiff and Swami 
Reddi each enjoyed part of the same Survey 
numbers, went very far by themselves to 
prove that lst plaintiff was nearest rever- 
sioner. He evidently relies upon the three 
documents, Exs. L, H and ©. But in speak- 
ing of Ex, O, he makes the somewhat 
serious mistake of: supposing that Ven- 
kanna to whom it relatesis described as 
“son of Chinna Narasanna” whereon he 
bases his conclusion that Achanna must 
have had a brother Chinna Narasanna, 
whose grandson is the first plaintiff. The 
document does not say who Venkanna’s 
father was, and since another Venkanna 
has been referred to by some of the plaint- 
iff's witnesses, it is necessary to take that 
evidence into consideration in considering 
the effect of Ex. ©. I- think it is quite 
clear that Exs. L, Mand C by themselves 
do not establish that there is no reversioner 
nearer than, or-as near as, the ist plaintiff. 
It may very well be, however, -that read 
with the oral evidence, they have this effect. 
Ido not think, therefore, that the Appellate: 
Court was relieved of the burden of weigh- 
ing the oral evidence both as regards its 
admissibility under s. 32 (5) or s. 50 of the 
Evidence Act or otherwise as regards its 
credibility. 


Another point which, it is argued here, . 


has been overlooked is this; that the plaint- 
if must show that he is the nearest 
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reversioner, and for this purpos> must 
at least adduce prima facie evidence 
of his claim [see Qridhari Lall Roy 
v. Bengal Government (1), Hari Pada 
Mukherjee v. Radha Bullav Pal (2), Surjan 
Singh v. Sardar Singh (3) and Rama Roy v, 
Kuitiya Goundan (4).] Itis not enough to 
rely upon the statements in the plaint or 
on an unproved genealogical table, or 
merely.to prove that a certain relationship 
existed between the plaintiff and the pro- 
positus. Ofcourse, after such prima facie 
evidence has been adduced, itmay be reason- 
able to look to the defence to refute it by 
proving a nearer heir. But, the onus lying 
on the plaintiff, he cannot succeed if he 
gives no evidence at all that his claim is 
superior to that of any other person. It 
will be in the discretion of the Appellate 
Court whether to admit further evidence 
on this point, by remand or directly, the 
omission appearing to be of a somewhat 
formal nature. 

I set aside the decree of the lower Appel- 
late Court and direct it to re-hear and dis- 
pose of the appeal in accordance with law 
and in thelight of:the foregoing observa- 
tions. Costs of second appeal will abide 
the result and be provided for in the appel- 
late decree. 

The Court-fee on second appeal will be 
refunded to the appellants. 

V. N. Ve Case remanded, 

(1) 12 M. I. A. 448; 10 W.R. P. O. 31; 1 B. L. R. 
P. C. 44; 2 Suth. P. O. J. 159; 2 Sar. P, O. J. 382; 20 
E. R. 408; 3 Ind. Jur. 388; 1 Ind. Dee. (x. s.) 28. 

(2) 53 Ind. Cas. 1097; 23 ©. W. N. 1018. 

(3) 23 A. 72; 27 I. A. 183; 530 W. N. 49; 2 Bom. 
L. R. 942; 7 Sar. P. OC J. 752 (P. O.). 4 

(4) 34 Ind. Oas. 234; 40 M, 654; 3 L. W 331; 19 N, 
L. T. 275; 30 M. L. J. 514, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 1891 
or 1924. 

November 30, 1928. 
Present:—Mr. Justice Duval and 
Mr. Justice Mitter. 

EBAD ALI anp oTHERs—DerenDants 
— APPELLANTS 
versus 
Sreemutty FATEMA BIBI AND OTHERS— 
PLAINTIFFS — RESPONDENTS. 

Landlord and tenant—Dispossession, partial —Rent, 
suspension of. 

The doctrine of suspension of the payment of rent 
where the tenant has not been put in possession 
‘gf, or, has been dispossessed from, part of the sub- 
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ject leased, is applicable only where the rent is a 
lump sum for the whole land leased treated as an 
judivisible subject. It has no application toa case 


where the stipulated rent isso much per acre or . 


bigha. [p. 502, col. 2.] : 

: Appeal against a.decres of the Addi- 
tional Subordinate Judge, Noakhali, dated 
the 28th of May, 1924, reversing that of the 
Munsif, Additional Court at Sandwip, dated 
the 15th of November, 1921. 

. Babus D. L. Kastgir and Shamadas Bhat- 
tacharjee, for the Appellants. 

. Dr. Bijan Kumar Mukherjee and Babu 
Raj Kumar Chakravarty, for the Respond- 


ents. 
. JUDGMENT.—In this case the plaint- ` 


iff sued for rent for the years 1323 to 1326 
for 3 kanis of land at the rate of Rs. 13 
per kani and also prayed for additional 
rent for additional area according to the 
terms ofalease. The defendants put up 
various defences alleging that they held 
all the lands within certain boundaries; 
that there was no excess land; that they 
had been dispossessed of some of their 
lands and that.they had paid rent for 
1823 and part of 1324. The Munsif dis- 
missed the suit holding that there had 
been partial dispossession and holding too 
that the rent for 1323 and part of 1324 
had been paid. In appeal the Subordinate 
Judge has given the plaintiffa decree to 
this extent that he has remanded the case 
to the lower Court to ascertain by actual 
measurement the exact extent of land held 
by the respondents within the boundaries 
given in the kabuliyat and to assess the 
excess land at Rs. 13 per kani. He does 
not appear to have disturbed the finding 
that the rent for 1323 and part of 1324 
had been paid though in the ordinary 
portion of his judgment he does not refer 
to it. Now it appears that the lands were 
described as being within certain bound- 
aries ‘excepting atank andits bank and 
being of about 3 kanis let out to the de- 
fendants’ predecessor in 1310. In the 
following year another 1 kantand 13 gandas 
was let out toone Aminulla. There ap- 
pears to have been no litigation in the 
matter. Both defendants and Aminulla 
lived in the same bari Now the defend- 
ants put up a claim that they had been 
wrongfully dispossessed after having lived 
amicably with their dispossessor for 20 
years. 

The difficulty, however, in our way in 
dealing with this case has been avoided 
owing to the fact that singe the order of 
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remand for an enguiry by a Civil Court 
Commissioner was made, that enquiry has 
been held and we are informed that in that 
enquiry it has transpired that the present 
defendants were in actual exclusive posses- 
sion of alittle over 3 kanis and that 16 
gandas of land are held jointly by Aminulla 
and the defendants, that certain area is 
held by the plaintiffand that a certain 
area is held exclusively by Aminulla. So 
far as the rent is concerned the kabuliyat 
stated that .any excess area had to be 
paid for at Rs. 13 per kani and that for 
any decrease of area there should be re- 
duction of rent. The defendants are, there- 
fore, clearly liable for rent for 3 kanis 
and in future for alittle more, as found 
by the Commissioner. The further dis- 
cussion as to whether the lease of the‘ de- 
fendants included all the lands within the 
boundaries or not, specially in view of the 
terms of the Commissioner’s report appears | 
to us to be purely academic. 

As to suspension of rent for loss of land 
whether there should be a permanent or 
proportionate suspension in such a case 
as this hasnow been set at rest by the 
decision of their Lordships of the Judi- 
cial Committee in Katyayani Debi v. Udoy 
Kumar Das (1). The doctrine of suspen- 
sion of the payment of rent where the 
tenant has not been put in possession.of 
part of the subject leased, has been applied. 
where the rent was a lump sum for 
the whole -land leased treated as an in- 
divisible subject. It has no application to 
the case where the stipulated rent is so 
much per acre or bigha. 
`. We would add, however, that the Addi- 
tional Subordinate Judge appears to have 
overlooked the fact that the rent for 1323 
and the rent of Rs. 10-8-0 for 1324 have 
been paid.. 

The order, therefore, we propose to pass 
in this case is that the appeal succeeds 
to this extent, namely, that the plaintiff 
will get a decree for rent at Rs.39 a year 
for the years 1324 to 1326 less Rs. 10-8.0 
already paid for 1326, and the plaintiff 
will also be entitled to a decree for any 
small additional area found exclusively 
in the possession of the present defend- | 
ants. We do not propose to pass any order 
as tothe land held jointly, and as tothe 
land held exclusively by Aminulla no order 

(1) 88 Ind. Cas. 110; 52 I. A. 160 at p. 166; A. I. R. 


1925 P.O. 97:52 0.417; 23 A. L, J. 751; Lu R.6 A, 
(P. 9y 140; 300, W, N. 1 (Pi O). ' 
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ls necessary as. the defendants have still 
more than 3 kamis left in their exclusive 
possession, 

The order of costs in the lower Courts 
will stand. $ 

Each party will bear its own costs in this 
Court, i i 


Z, K. Appeal partly allowed. 


OUDH CHIEF COURT. 
Second Civin ArrsaL No. 183 oF 1926. 
December 21, 1926. 
Present:—Sir Louis Stuart, Kr., Chief 
Judge, and Mr. Justice Raza. 

UDAI DAT -—PLAINTIFE— APPELLANT 

. VETSUS 

AMBIKA PRASAD AND OTAERS— 
DEFENDANTS—RESPONDENTS. | 
_ Hindu Law—Widow—Gift in favour of daughter 
in lieu of dowry, validity of. 

Under the Mitakshara Law, whether a daughter 
is or isnot excluded from succession, it is the duty 
of har father, and after him ofher brothers, ifany, 
and inthe absencs of brothers, of her mother, to 
unite her in marriage to a suitable husband before 
she attains theage of puberty. [p. 504, col. 1.] 

The widow of a separated Hindu governed by the 
Mitakshara Law, is entitled to make an alienation of 
her husband's property to provide a dowry for her 

“daughter, and such an alienation cannot be questioned 

by the reversioners of the husband provided it is 
a reasonable alienation in the circumstances of the 
case. The question whether it is or is not a reason- 
able alienation in the circumstances of a particular 
case is a question of fact. The same rule applies 
to a gift of immoveable property made by the widow 
in: favour of her daughter immediately after the 
latter's marriage, in lieu of dowry. For the applica- 
tion of this rule it is immaterial that in any par- 
ticular family daughters are excluded from succession 
under custom. [p. 503, col. 2.1 

Second appealagainst a decree of the 
Officiating Subordinate Judge, Gonda, dated 
the 8th February, 1926, upholding that of 
the Munsif, Gonda, dated the’ 23rd Novem- 
ber, 1925. 

Mr. R. B. Lal, for the Appellant. 

Mr. Bisheshar Nath, for the Respondents. 


JUDGMENT.—The facts as finally 
found by the lower Appellate Court are 
that Maheshdat died on the 3lst January, 
1920, a separated Hindu whose estate was 
governed by the Mitakshara Law. He left 
a widow Musammat Phuljhariand a daugh- 
ter Musammat Durpadi. After his death 
Musammat. Phuljhari bere.a posthumous 
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son, who died very shortly after. Musam- 

mat Phuljhari executed a registered deed of 

gift on the 12th May, 1924, by which she 

transferred a2 annas share in an under-, 
proprietary tenure which formed a portion 

of her deceased husband's estate to her 
daughter Musammat Durpadi and Ambika 
Durpadi’s husband. 
The marriage of Durpadi had taken place 
on the 28th April, 1924. The validity of 
this document was challenged by Udai Dat, 
a cousin of the late Maheshdat. It has 
been held by the lower Courts to be a valid 
disposition under Hindu Law. There can 
be no question as to the right of a Hindu 
widow of aseparated Hindu governed by 
the Mitakshara Law to make an alienation 
to provide a dowry for her daughter in or- 
dinary circumstances, and such an aliena- 
tion cannot be questioned by the reversion- 
ers provided it is a reasonable alienation in 
the circumstances of the case, The ques- 
tion whether it is or is not a reasonable 
alienation in the circumstances of the case 
is a question of fact. A Bench of this Court 
decided in favour of this view in Madho 
Prasadv. Dhanraj Kuar (1), onthe18th April, 
1926. The decision is reported in 3 O. W.N. 
529. This decision followed the decision in 
Churaman Sahu v. Gopi Sahu (2), in which 
the Bench deciding the appeal dealt ex- 
haustively with the provisions of the Mitak- 
shara Law on the subject. But it is argued 
on behalf of the plaintiff-appellant, who 
questions the validity of the gift, that in 
this case Musammat Phuljhari had no right 
to make the alienation as it has been 
found on the facts that in this family daugh- 
ters are by custom excluded from inherit- 
ance and as the transfer was made 14 days 
after the marriage ceremony had taken 
placs. The Courts below have found that 
the alienation in question was a reasonable 

alienation in the circumstances of the case. 

The decision is clearly correct upon the 

merits. The finding that daughters are 

‘excluded from succession by custom in this 

family is a finding which is binding upon 

this Court. We do not, however, consider 

that the circumstance that in this family 

daughters are excluded from succession 

renders the law, which has been previously 

stated, inapplicable. As has been laid 

down in the exhaustive decision in Chura- 


(1) 95 Ind. Cas. 574; 30. W. N. 529; A.I. R. 1926 


Oudh 425. 
(2) 1 Ind. Cas. 945; 37 C. 1; 13 C. W. N. $04; 10 


©, La J, 545, 


Bod 


‘man Sahu v. Gopi Sahu (2),the provisions of 
the Mitakshara Law are that inasmuch as it 
‘is the duty of a Hindu father to arrange 
- for the marriage of his daughter and inas- 
much as he incurs discredit in. his religion 
if he does not do so, such daughters must be 
married to a suitable husband, and if the 
father owing to death is unable to perform 
this duty before the daughter ‘has attained 
the age of puberty, the duty devolves upon 
his son, if any, and in absence of his sons 
upon his widow. As we read the provisions 
of the Mitakshara Law upon the subject (it 
is not necessary to enumerate them as they 
are discussed at length in the Calcutta 
decision, to which we referred) the provision 
of asnitable dowry is essential. There is 
no differentiation between the apportionment 
ofexpenditureupon adowry and expenditure 
upon other expenses incurred in the cere- 
mony. Itis clear that, whether a daughter 
is or is not excluded from succession, 
it is the duty of her father, and after, him 
of her brothers, if any, and in absence 
of brothers of her mother, to unite her in 
marriagetoa suitable husband before she 
attains the age of puberty intheinterest of 
the religious benefit accruing to her father; 
and this duty is equally incumbent whether 
she be or be not excluded from inheritance 
under a family custom. In order to per- 
‘form such a ceremony it is necessary to 
provide the daughter withsuch garments 
and such ornaments as are necessary in her 
station in life, and it cannot be suggested 
that in a case in which she is excluded from 
inheritance under a family custom it is any 
less obligatory to provide her with such 
garments and such ornaments. In our 
opinion the provision of a suitable dowry is 
in the same category as the provision of 
suitable garments and ornaments, and the 
obligation to provide the dowry cannot be 
separated from the obligation to provide 
other requisites of the ceremony. We donot 
consider that the fact that the deed of gift 
was executed a few days after the wedding 
ceremony can be urged by the appellant in 
his favour. The clear object of the gift was 
to provide Musammat Durpadi with a dowry 
which has been found not to be an excessive 
dowry in the circumstances of the case, It 
was immaterial whether the deed was exe- 
cuted before or after the ceremony as the 
object of executing it wasto provide such 
a dowry.. In these circumstances the appeal 
fails and is dismissed with coste. 
5. K. Appeal dismissed, 
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LAHORE RIGH. CQURT. 
Sreconp Crvru APPraL No, 2313 ap 1925, 
January 13, 1927, : 
Present:—Mr. Justice Addison, 
BELI RAM—Duzvenoant—APPRLLANt.. 
versus ae 
Musammat PREM KAUR-—PLAINTIFF, AND 
` MAKHAN SINGH—Derenpant—~ ~ 


RESPONDENTS. l 

Hindu Law—Widow—Right of maintenance and resis 
dence in family house—Bone fide purchaser for value, 
rights of. 

A Hindu widow's right to maintenance is liable to 
be defeated by a transfer of the husband's property 
to a bona fide purchaser for value without notice of 
the widow's claim for maintenance. It is also liable 
to be defeated by a transfer to a purchaser for value 
even with notice of the claim, unless, the transfer 
was made with the intention of defeating the widow's 
right and the purchaser had notice of such intention, : 
A widow's right to receive maintenance’ is ons of an 
indetinite character which, unless made a charge 
upon the property, is enforceable only likeany other 
liability in respect of which no charge already exists. 
But, where maintenance has' been made a charge upon 
the property or it has been agreed that it will be a 
charge on certain property then the transferee must 
hold it subject to the charge. [p. 505, col. 1L} - 

There is a distinction between the right of a widow 
to continue to live in-the ancestral family house and 
her right over other parts of the property. If she 
is living in the ancestral family house then any 
transfer or purchase unless it is for family necessity 
would be subject to that right. [p. 505, col. 2.] 

Second appeal from a decree of tke 
District Judge, Lahore, dated the 8th July, 
1925, afftrming that of the Sub-Judge, 
Fourth Olass, Lahore, dated the 19th’ 


- November, 1924. 


Mr. Hargopal, for the Appellant. 

J UDGMENT.—On the 26th of March, 
1915, Makhan Singh mortgaged a house 
to one Shrimati Ishar Kaur, wife of Madho 
Ram, for Rs. 2,000. According to this deed 
the money was required for business and 
for a deposit which had to be made 
in some Court. On the 6th of June, 1916, 
a secoud mortgage was effected of this 
house for Rs. 2,500 in favour of Beli Ram. 
Of the sum advanced on the second mort- 
gage Rs 2,205 were paid to the first mort-, 
gagee, Rs.55 were on account of the ex- 
penses in connection with the registration 
of the deed and the stamp, while the small 
balance of Rs. 240 was paid to the mort- 
gagor. Thereason for the second mortgage 
seems to have been that the husband of 
the first mortgagee was. pressing for hig 
wife’s money. The second mortgagee later 
sued the mortgagor on the mortgage and ' 
obtained the usual decred for sale of the 
property. The mother of the mortgagor, 
namely, Musammat Prem Kaur then in-- 
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his failure topay certain debts assigned 


to him, a charge was created, and it 


appears tome that equally herea charge 
~ was created. The Oourt could sell the pro- 
perty in order to enforce the obligation. 
If this is not “an obligation annexed to the 
ownership of property,” I am unable to 
7 understand nor have I been shown what 
else it is. It may be true that not every 
charge gives rise toa trust. But we have 
here the further element that the obligation 
’ arises out of a confidence reposed in, and 
accepted by the owner. I concludethat the 


| owner was a trustee, and the party to whom 


“<r 
‘ayer 





the payment was due a cestui qui trust. 

“It has been further objected that a suit, 
to secure the exemption conferred by 
s. 10 of the Limitation Act, must be for 
the ‘purpose of following the trust pro- 
perty and that the present suit asked only 
for a decree for payment of the money. 
This is not strictly. true, because there was 
also a prayer for such other reliefs as 
the plaintiffs may seek and the Court deem 
fit. to allow. The Court, I think, might, 
on the facts found, have declared and 


| enforced a charge upon the property. 


However that may be, the suit was in sub- 
stance onefor the enforcement of the trust 
and- should not be allowed to fail upon a 
mere matter of pleading. ; 

I dismiss the second appeal with costs. 


VSN. V. Appeal dismissed. 


CALCUTTA HIGH COURT, 
` APPEAL FROM APPELLATE Decres NO, 1181 
oF 1924, | 
December 1, 1926. 
nm . Present:—Mr. Justice Suhrawardy 
Se and Mr. Justice Cammiade. 
_ MAYEUDDI AND OTHERS—DEFENDANTS 
- Nos. 20 AND 2!—AppPRLLANTS 


VETSUS 
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Thak Maps are-not conclusive and may be shown 
to be wrong. [p. 508, col. 2.) 

In every case the question what lands were in- 
cluded in the Permanent Settlement of 1793, is a 
question of fact and not of Jaw and where on the 
facts found the lower Appellate Court draws an 
inference that certain lands formed part of a parti- 
cular estate at the time of the Permanent Settlement, 
the finding is one of fact which cannot be interfered 
with in second appeal. [ibid.] 


Appeal against the decree of the First 
Additional District Judge, Backergunj, 
dated the 17th of March, 1924, affirming 
that: of the Additional Subordinate Judge 
of that District, dated the 7th of Decem- 
ber, 1920. 

Babu Rajendra Chandra Guha, for the 
Appellants. 

Babus Suresh Chandra Talugdar and 
Surendra Nath Das Gupta, for the Re- 
spondents. 

SUDGMENT.—The plaintiffs who are 
the lessees from one Kiran Babu, the 
purchaser of an estate at a revenue sale, 
brought the present suit for recovery of 


possession of the lands in suit on the ground ` 


that they formed parts ofthe estate. The 
defence wasthat the lands were not part 
of the estate purchased by Kiran Babu, 
namely, Estate No. 3842 of the Backergunj 
Collectorate bnt of the ‘Remainder’ as 
shown in the Thak Map. They also plead- 
ed limitation. There were various other 
‘points raised which need not be consider- 
edin this appeal as they have not been 
pressed. It appears that the estate was 


` sold in 1888. In 1899 Kiran Babu sved 


the defendants Nos. 1 to 19 and others 
for khas possession and took delivery of 
possession through Court on the 9th April, 
1907. It has been found by the learned 
District Judge that Kiran Babu remained 
in possession thereafter for a period of 
15 days and was then dispossessed by all 
the defendants inthis suit. This suit was 
brought on the 10th April, 1919, and it ig, 
therefore, in time. But it is argued by 
the learned Vakil appearing for the ap- 
pellants that so far as defendants Nos. 20 
and 2lare concerned the plaintiffs’ suit is 
barred against them. These defendants 
are the co-sharers of the other defendants 
and they had an interest in the howla as 
well having inherited it from .their com- 
mon ancestor. In the suit Kiran Babu 
brought in 1899 these defendants were not 
made parties and; therefore, it is submit- 
ted that it must be presumed that they 
were in possession ia 1907 when Kiran 
Babu took possession ef the land and so 
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_ Then with regard to thequestion of title, 
The learned District. Judge has found that 
the Thak Map which shows that the lands 
in suit were not included in Estate, No. 3842 
but were: part of the ‘Remainder’ is not in 
the circumstances of the present case cor- 
rect. Both the Courts have relied upon the 
Record of Rights and the documents put in 
by the defendants themselves showing that 
the Jands in suit weré included in Estate 
No. 3842 and also. upon the admission by 
the defendants that since the Thak Map 
the proprietor of Estate No. 3842 was in 
possession of all the disputed lands as part 
of that estate. On a consideration of the 
entire evidence the Courts below are of 
opinion that the Thak Map cannot be con- 
sidered to be correct in the face of the 
other évidence on the record. The proce. 
dure apd the law adopted by them in con- 
sidering the value’ of the Thak. Map are 


quite consistent with, those laid down. in. 


missed with costs, 


a Fo x 


the case of Jagadindra Nath Roy. v, Secte 
tary of. State far India (I) where theis 
Lordships of the. Judicial Committee. say. 
that. Thak. Maps are not conclusive. and: 
may .be.shown, to. be wrong, Their Lorde 
ships further obseryed that. in, every. casé, | 
the, question what lands are included: in 
the Permanent, Settlement of 1793- is. 4 
question of fact and not. of law. The. 
Courts below as. Courts of, fact are, ens 
titled, from the.evidence. en, the record- ta, 
draw, the inference, that .these, lands form. 
part ofthe Estate No. 3842.at the. time of 
the Permanent Settlement.” This is a find- 


-ing of fact with. which we cannot interfere, 


“This appeal, acco 


x 2 ng 


‘dingly. fails and, is dis- 


Be K, Appeal dismissed. 
(D 30. G, 291: 7.0. W. N, 193; 30 L Al 44; 5 
Bom, LR, 102, Ch. Aa j 
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ALLAHABAD HIGH, COURT, 
First Orvit AprraL No. 109 op. 1923; 
October 26,1926, 
Present:—Mr, Justica Lindsay. and, _ 
Mr. Justice Sulaiman. 
MAKHAN DAS-—PLAINTIFE-—APPELLANÉ. 
: tEersus 
Tas SECRETARY or STATE vor 
INDIA in COUNCIL—Daraenpayt—~ 
4 RESPONDENT. 

Land acquisition—Valuation of land—Existing ad- 
vantages and possibilities, whether to be taken into 
account—Land used in part for residential purposes— 
Valuation of remaining portion—Cawnpore, value of 
land in—20 years’ purchase. j 

Tn valuing land for. thé purpose of awarding com- 


pensation Tor acquisition undér the Land Acquisition Sd 


Act, the existing advantaged and the possibilities o 
the land must be taken into- account. [p. 509, col, 2.) 
Narsingh Das v. Secretary of State. for India (1) ` 
and Fraser v. City of Fraserville (2), followed. 
Where a substantial portion of an area acquired has 
been, let ‘out for industrial and residential ‘purposes, 


on also ought, to be 
fit for industrial and sakinah, 
merely as agrivulturg 

Having regard to 
proper compensaticg 
limits would be ad 
the rents. [ibid] 

Lachman Pers 
(3), followed, 
: First ap 
nal of 1 
dated the 
“Dar K. 

Mr. G, 
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“ JUDGMENT.—This is an appeal 
under s.18 of the Land Acquisition Act 
in ‘which the property in dispute has 
been acquired by the Improvement Trust 
of Cawnpore. ; 

The appellant before us, Makhan Das, 
Glaimed compensation at the rate of 
Rs. 5,000 a bigha. He is dissatisfied with 
the compensation awarded by the Collector. 
The Tribunal which sat for the determina- 
tion of his claim affirmed the awardof the 
Collector. The appellant in his appeal 
before us complains’ that a proper method 
of calculation has not been observed in 


awarding him compensation, and he objects , 


in particular to his being awarded com- 
pensation for a portion of the land in 
question asif it were merely agricultural 
land. So far as this portion of the land 
is concerned, the award is valued at 
Rs. 150 a bigha. The evidence is very 
_ scanty, but the following facts are estab- 
lished... uae 
The total area in dispute is 5 bighas 
Il biswas 1 biswansi, , This land is situat- 
ed close ‘to a main road from Oawnpore 
apparently the Kalpiroad. There can, we 
think, be no doubt that the land lies with- 
in what may, be described as the indus- 
trial ‘area of Cawnpore. According to'the 
¢laimant’s' evidence which is not rebutted 
‘thee ig àn ‘oil‘thill close ‘by and two 
tanneriés; there “is also, cotton mill 
close to the land,’ and ‘further Anwarganj 
‘Railway ‘Station is only two furlongs from 
the “site, The ‘appellant “acquired ‘this 
property “many yars ago and we “may 
baya once that there is nothing here.to 
Suggest that Makhan ‘Das ‘bought this 
propérty ‘ds “a speculation salut hg that 
some day lateron an Improvement Trust 
would ‘be constituted which he might 
éonstrain to ‘award hima fancy ‘price for 
his property. : 3 ~ 
The évidénce of one Abdul Majid, who 
is a Surveyor of the Cawnpore Improve- 
ment Truét, shows that out of this 5 
bighds and odda ‘portion measuring 1 
digha 1 biswa and 13 dbiswansis is‘occupied 
by ‘an oil-mill'owned by one Binda “Pra- 
sad, ‘This ‘area has been'leased by Makhan 
“Das to the owner of the oil-mill at the rate 
‘of Rs. 132a year. Thén we have another 
ortion of this land which measurés 2 
bighas 10 biswas ‘and 17 biswansis. Obvious- 
ly this land at the time of its acquisition 
Was covered with “small huts and sheds, 
Abdul Majid who measured it for pur- 
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poses of acquisition states that when he 
surveyed in the beginning of 1921, there 
were 93 huts on it. Makhan Das’s story 
was that he was able to let out small 
sites on this land to pocr people who 
erected huts and paid him petty rents, 
amounting altogether to some Rs, 700 a 
year. The rest of the area is described as 
“ uncultiyated on account of trees,” but 
the compensation officer treated it for the 
purpose of the award as agricultural land 
for which he awarded compensation at the 
rate of Rs.150a bigha. We do not know 
how this rate has actually been obtained, 
but we are informed that it is prescribed 
by the Board of Revenue in circulars 
issued many years ago. We think that 
there is force in the argument which has 
been placed before us on behalf of the 
appellant. There can be no doubt that 
a substantial portion, more than half the 
area in dispute has not been used for 
agricultural purposes at all but has been 
used for industrial and residential pur- 
poses, and so it is fair, we think, to argue 
that the rest of the site ought to be treate 
ed as being of the same character. We 
may state at onée that the principle laid 
‘down by the learned President of the Tri- 
bunal in his judgment ‘does not appear 
tobe correct. Dealing with the case put 
forward by Makhan Das the learned Pre- 
ident of the Tribunal says: “His main 
@ontention is that the land is well within 
‘Municipal limits and that it has residen- 
tial areas close to it. This contention 
fails to help him because the land must 
be valued as it was used.” The correct 
principle to be applied for the assessment 
of ‘compensation for land acquired com: 
pulsorily is to be found in the case of 
Narsingh Dasv. Secretary of State for India 
(1). There their Lordships cited with ap- 
proval a decision in Fraser v. City of 
Fraserville (2). The relevant passage is ag 
follows :— 


“The seller is entitled tothe value to 
him of the property in its actual condition 
at the time of expropriation with all its 
existing advantages and with all its pos- 


“sibilities, excluding any advantage due 


to the carrying out of the scheme for the 


(1) 86 Ind. Cas. 556; 52 I. A. 133; 23 A L. J, 113; 
20. W.N. 137;48 M. L. J. 388; A. I. R. 1995 P. C 
91; L. R. 6A. (P. 0) 64; 27 Bom. L. R. 783; 6 Lah, 
69: 29 O. W. N. 822 (P. C). 

(2) (1917) A. O. 187 at p. 194; 86 I,J. P. 0,91; 116 
L. T. 258; 33 T. L, R, 179. ! 
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purpose for which the property is compul- 
sorily acquired.” 

It is rightly argued, therefore, that the 
existing advantages and the possibilities 
of the land must be taken into account 
in awarding compensation. That has not 
been done in this case. We may point 
out too that the land which has been 
assessed as agricultural land, was not, as 
a matter of fact, used as agricultural land 
at all. We think we ought to treat all 
the land as being of the same character, 
It is clear that the claimant has been able 
to let a considerable portion of this land 
to advantage, and there is no reason why 
the rest of the land might not have 
been in the course of time let in a similar 
way. 

For the portion other than that treated 
as agricultural the Tribunal awarded com- 
pensation at the rate of 162 years’ pur- 
chase of the rental value. This works out 
at the rate of Rs. 120-9 per annum per 
bigha. With regard to the valuation of 
the land at the rate of 162 years’ pur- 
chase of the rental, Dr. Katju claims that 
this is too little, regard being had to the 
value of the land at Cawnpore, and he 
has referred us to a decision of this Court 
reported as Lachman Prasad v. Secretary 
of State for India (3) to which one member 
of the present Bench was a party. It was 
there pointed out that the rate of 163 
years’ purchase of the rental is too low 
and in that case a rate of 20 years’ purchase 
of the rental was allowed. Mr. Justice 
Tudball who was a party to this decision 
was District Judge of Cawnpore for many 
years and has a wide knowledge of the 
local conditions. We have decided, there- 
fore, that a proper compensation would 
be at the rate of 20 years’ purchase of the 
rents. We applied the rate of Rs, 123-9 to 
the entire area and working out the account 
on this basis we get a total sum of 
Rs. 13,881-4. That is the compensation 
which, in our opinion, should be allowed 
to the appellant for his land and to this 
has to be added the usual 15 per cent. for 
compulsory acquisition. Some other small 
items have also been awarded by the 
Court below in respect of houses, trees 
and other matters. The amounts so award- 
ed will stand. 


We, therefore, allow this appeal and 
vary the decree of the Court below in 


2) 68 Ind, Cas, 682; 19 A, L. J. 672; 43 A, 652, 


DWIJAPADA DAS Y. KALIPADA DË < .. 6: 


(100 I. O. 1927] 


the manner indicated, that is to say, the 
sum awarded to Makhan Das is declared 
to be Rs. 13,881!-4 plus 15 per cent. for 
compulsory acquisition, he is also to get 
the other smaller amounts allowed to him 
by the Court below as compensation in 
respect of the houses, trees etc. Makhan, 
Das will get his costs of this suit both here 
and in the Court below. 


A. NLA, f Appeal allowed. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Drcrup No, 248 
oF 1924. 

November 29, 1526. 
Present:—Mr. Justice B. B. Ghose and 

Mr. Justice Panton, ` 
DWIJAPADA DAS AND oTHERS— 
DEFENDANTS— APPELLANTS 


versus 
KALIPADA DE AND OTAERS—PLAINTIFFS— 


DEFENDANTS—RESPONDENTS. ; 

Civil Procedure Code (Act V of 1908),s. 11—Res 
judicata, doctrine of, applicability of—Finding arriv- 
ed at in proceeding for Letters of Administration, 
whether res judicata in subsequent civil suit—Failure 
to put forward evidence in previous suit, effect of. 

The doctrine of res judicata is not a rule of techni- 
cality but is based upon general principles of law. 
which must be given effect to for the purpose of 
giving finality to judicial decisions. The real prin-, 
ciple is that if a matter has been fought out in a 
Court having jurisdiction to decide that matter, the 
decision on that matter would operate as res judicata 
although the Courts might not be the samo. [p. 513, 
cols. 1 & 2.] 

A finding with regard to the relationship of the 
parties to a proceeding for the grant of Letters of 
Administration would operate as res judicata ~in a 
subsequent suit between thé parties in which the 
question of relationship arises. [p. 515, col. 2.] 

If a man fighting a case fights it on false statea 
ments and does not call necessary evidence in supa 
port of his statements, he cannot afterwards gain 
any advantage for those omissions of his. He must 
be considered to be as much bound by the decision 
given in the case as he would have been if he had 
put forward a true case and called all the evidence 
in support of it that was available. [p. 515, col. 1.] . 

Appeal against the decree of the Sub- 
ordinate Judge, Burdwan, dated the 19th 
of June, 1924. 

Babu Panchanon Chaudhury, for the Ape 
pellants, l l 

Babus Brojo Lal Chakravarti and Susit 
Kumar Bose, for the Respondents, 


Qer 
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i JUDGMENT. 

B. B. Ghose, J.—This is an appeal by 
defendants Nos. 1,2 and 3 against the judg- 
ment and decree of the Subordinate Judge 
of Burdwan, datéd ‘the 19th June, 1924. 
The suit was instituted by three persons 
for possession of 8-annas share of certain 
properties which originally belonged to one 
Durga Charan Baral. The plaintiffs Nos. 2 
and 3 claimed as heirs of one of the 
daughters of Durga Charan named Nis- 
tarini Dasi and plaintiff-No. 1 claimed on 
the strength of purchase of the share of 
another heir named Jogesh Chandra Dhar, 
and a portion of the shares of plaintiffs 
Nos. 2 and 3. Durga Charan had two 
daughters, Nistariniand Gokul Sundari. He 
died in 1872 after having executed a Will. 
Letters of Administration with the Will 
annexed were obtained by Nistarini and 
Gokul-Sundari the two daughters of Durga 
Charan. After that this property was the 
subject of various legal proceedings. Two 
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attempts were made during the lifetime of 
those ladies for revocation of the Probateon 
various grounds which it is unnecessary to 
mention now. Gokul Sundari died in1313 B. 
S. Nistarini died in 1316 B. S. Tne exact date 
of Nistarini’s death is not mentioned, butit 
waa sometime in November 1909. After the 
death of Nistarini various persons claimed 
the properties left by her and applied for 
Letters of Administration of herestate as her 
heir, as under the Will of Durga Charan 
the heirs of Nistarini were entitled to suc- 
ceed to the property before other persons. 
The question as to who was entitled to 
the Letters of Administration was raised 
in the proceedings in 1910 and the matter, 
was decided by the Subordinate Judge on 
the £0th ‘August, 1912. The Letters of 
Administration were issued in favour of 
the defendant No, 1 as the nearest heir 
of Nistarini. It will be necessary here to 
give the genealogy under which the plaint- 
iffs based their title. 



















KASHI NATH DHAR 


PORE EN a z 


3. Ramdhan 


1, Krishna basa | 


2, Gopal Chandra 
alias Ram 
Gopal. 
Daman. 
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Radhika, Banwari- 
| Musammat 
Japendra. Nistarini 
Jogesh (sold 
his share to 
plaintiff No. 1). 
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5. Ram Prosad- 
Musammat Mon 
Mohini 


|| 
4. Daughter. 
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D. Bhubaneswari 


Dwijapada Das 
defendant No. 1. A 
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Gokul Hari-Musammat 
Jajneswari. 
s ene 
Dwijendra, Gopesh, plaintiff 
plaintiff No. 2. No. 3. 





ees 
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(7 | E 
1, Dolmadhab. 2. Nilmadhab 3. Benimadhab. 4 Nitai . 
f Madhab. 


(Musammat 
Nistarini). 





Govindamani 
dlias Govinda Sundari 
(Musammat testator’s 

brother’s son): 


Jogendra. 


7 
6. Radha 7. Manik 8. Hist sete 
Madhab, | 


| 
5. Hari 
Madhab Madhab. 
Defendant 


h No. 1. 
(according to defendant No, 1), 


— 


According to defendant No.1 Krishna Prosad had a daughter named Bhubaneswari besides his seveil 


sons. Defendant No, 1 Dwijapada Das was the son of the said daughter . Bhubaneswari, 


| 
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The defendant No. 1 admits the genealogy 
except that he says that Bhubaneswari 
his mother was the daughter of 
~ Krishna Prosad and that he is the nearest 
their of Nistarini’s stridhan properties be- 
(ing her husband's sister's son. His oppo- 
inent in the. Letters of Administration 
‘proceedings was Gokul, whose case was 
‘that Dwijapada, defendant No. 1 had 
“no connection with the family. The other 
brother of Gokul who was then alive does 
nòt appear to have made any application 
for Letters of Administration, and it isa 
question whether he was a party to those 
proceedings in the Court of first instance. 
The defendant No. 1 has been in posses- 
gion of the.properties since the grant of 
Letters of Administration and defendants 
Nos. 2 and 3 are purchasers of certain lands. 
from defendant No. 1. 

The present suit was instituted on the 
3rd November, 1921. The Subordinate 
Judge has found that it was brought-on 
the last date on which the suit might 
have been instituted according tothe Law 
of Limitation, that is, on the very last day 
of the expiry of 12 years from the death 
of Nistarini. The plea of the plaintiffs 
is that the defendant No. 1 was really. 
the son of a.daughter of Ramdhan; in 
other words ‘Bhubaneswari his mother was 
the daughter of Ramdhan; therefore, the. 
defendant No.1 would not be the heir of 
.Nistarini as regards her stridhan property, 
but the heirs at the time of her death 
would be Banwari and'Gokul. The plaint- 
iffs Nos. 2 and 3 claim these. properties by 
virtue of inheritance from Gokul and plaint- 
iff No 1 by purchase from the son of 
! Banwari and also from plaintiffs Nos. 2 and 
| 3. The defendant No. 1's case, on the other 
, hand, is that he is really the nearest heir 
‘of Nistarini’s stridhan and the question as 
| regards the relationship is barred by the 
‘rule of res judicata. | 
' The Subordinate Judge has put the 
(Question in a short way: If defendant 
'No. 1 is the sister's son of Hari Madhab, 
i then the plaintiffs are not entitled to suc- 
iceed, but if he is found to be the con of 
la female cousin of Hari Madhab then 
\the -plaintifis are entitled to succeed, 
‘Several issues were raised in the Court 


| 
| 


below. Some of the issues were taken up © 


first for decision by the Subordinate Judge 
who was .a different Judge from the one 
‘who decided the tase finally. The import- 
ant question that he decided was the. 
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question of res judicata and, in his opinion, 
the question as to the relationship was not 
res judicata, because he thought that the 
decision of the Subordinate Judge of 1912 
was the decision of a Court acting under 
Act V of 1881 (the Probate and Administra- 
-tion Act) and cannot, therefore, operate as 
res judicata inthe present suit. The judg- 
ment with regard to this issue was deliver- 
ed in April, 1923, The case then came 
on for trial on the other issues and the final 
judgment, was delivered in June, 1924. 
The Subordinate Judge, who finally tried 
the case rightly considered that he was 
bound by the decision on the issue on res 
judicata by his predecessor, and upon that 
finding he proceeded to decide the ques- 
tion on the evidence as regards the fact 
of the relationship of the parties to Nis- 
tarini Dasi and her husband. He came to 
the- conclusion upon the evidence that the 
plaintiffs have succeeded in proving that 
Dwijapada the defendant No. 1 was not 
Nistarini’s husband's sister's son, but he 
was the son of the daughter of Ramdhan, 
and, therefore, the plaintiffs were entitl- 


‘ed to’succeed in their suit. 


The question of res judicata is of great 
importance in this case. The first-case that 
was cited on behalf of the appellants was 
that of Ramnandan Prosad v. Sheo Parson 
Singh (1). The Subordinate Judge in his 
judgment of April, 1923, referred to that 
case. But he was of opinion that on ac- 
count of the judgment of the Judicial 
Committee in Sheoparsan Singh v. Ram- 
nandan Parshad Narayan Singh (2) 
in that very case which was carried 
up to the Privy Oouncil, the opinion 
of the learned Judges was. reduced to a 
mere obiter dictum. That suit was brought 
for a declaration that a certain person 
was the next reversionary heir with regard 
to certain properties, and it was pleaded 
-by his opponent that the question was 
res judicata. The High Oourt held that 
maintainable, but the 
question was decided in a previous Pro- 
bate proceeding and’ was, ‘therefore, res 
judicata and dismissed the suit. On 
appeal to the Privy Council their Lord- 
ships held thata suit such as that was 
not maintainable under the provisions 


(1) 6 Ind. Cas. 301;'11 ©. L. J..623 at p. 630, 
(2) 33 Ind. Cas. 914: 43 T. A. Slat pp 98, 99: 43 
O. 694; 14 A. L. J. 466; 20 C. W. N. 738; 18 Bom. 
L. R. 397;.23 O. L. J: 621; (1916) 1M. W. N. 419; 20, 
ULT HSL W. 544; 81 MT. J TTP. C) 
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‘Of s. 42 of the Specific Relief Act. But 
with regard to the question of res judicata 
the pronouncement of their Lordships is 
very important. They pointed out that 
the question of res judicata was not a rule 
of technicality but was based upon general 
principles of law which must be given 
effect to for the purpose of giving finality to 
judicial decisions. If that principle is given 


effect to there cannot be any doubt that the 


question now debated in this appeal is 

. res judicata by reason of the decision of the 
Subordinate Judge of the 20th August, 
1912, in the Probate proceedings, 

It is contended, however, on behalf of 
the respondents that the Subordinate 
Judge was acting in the previous matter 

. asa Courtof Special Jurisdiction, there- 
fore, the judgment delivered in that case 
cannot operate as res judicata in the present 
case. This argument is based upon the 

. decision of this Court in Lalit Mohan Dasv. 
Radha Raman Saha (3). That case certainly 
supports the contention of the respondents, 
but the authority of that case has been 
undermined by the decisions of the Privy 
Council and particularly the decision in 
the case of Rama Chandra Rao v. Rama- 
chandra Rao (4). Their Lordships at page 
137 of the Indian Appeals stated: “How the 
proceedings were commenced is a matter 
that is not material provided that they were 

. instituted in the manner that gave the 
Court jurisdiction, for they ended in a 
decree made by the High Court and appeal- 
able to this Board.” Inthe present case it 
cannot be disputed that the Probate pro- 
ceédings were tried in the Court of the Sub- 
ordinate Judge who had jurisdiction to 
decide that matter. There was an appeal 
to this Court which affirmed the decision of 
the Subordinate Judge, and the matter 
might have been carried to a higher Court 
had the conditions satisfied the provisions 

„of the Civil Procedure Code for its being 

. carried to’ the Judicial Committee. The 


case reported in Lalit Mohan Das v. Radha’ 


Raman Saha (3) cannot now, therefore, be 
treated as an authority which we are bound 
to follow. Thesame may be said of an- 
other case on which the respondents rely, 


Pie 10 Ind. Cas, 434; 15 O. W. N. 1021; 13 C.L. J. 


“(4) 67 Ind. Cas. 408; 49 I. A. 129; 45 M. 320; 30 M. 
"L. T. 154; 26 O. W. N. 713: 35 C. D. J. 545; 16 L. W. 
1; (1922) M. W. N. 359; 20 A. L. J. 684: 43 M. L. J, 78; 
24 Bom, L, R. 963; A. I R, 1922P, Ò. 80 (P. 0). 


BX 


DIWJAPADA bas v. KALIPADA DÈ. 


‘the previous proceedings 





513 


Arunmoyi Dasi v. Mohendra Nath Wadadar 
(5). In addition to the decisions of the Privy 


‘Council already cited .the following cases 


decided by their Lordships may also be 
referred to on the question of res judicata. 
Badar Bee v. Habib Merican Noordin (6), 
George Henry Hook v. Administrator- Gener- 
al of Bengal (7), Ram Kirpal v. Rup 
Kuari (8), Beni Ram v. Nanhu Mal (9), 
Rameshwar Singh v. Hitendra Singh (10) 
and the principles laid down in all these 
cases have been followed by the Full Bench 
decision of the Bombay High Court in 
Kalyanchand Lalchand v. Sitbat Dhanasa 
(11) and Maung Hmat v. Ma Htay (12). It 
appears from all these cases that the real 
principle is that if a matter has been fought 
out in a Court having jurisdiction to decide 
that matter, the decision on that matter 
would operate as res judicata although the 
Courts might not be the same, Butin the 
persent case it is very difficult to say that 
the Subordinate Judge was not acting as a 
Civil Court in deciding the previous case. 
Under the provisions of the Bengal, 
North-Western Provinces and Assam Civil 
Courts Act, s. 23, sub-s. 2-(d) the District 
Judge may in certain circumstances transfer 
this class of cases to the Subordinate Judge, 
and when the Subordinate Judge is in 
seisin of a case of this class he does not 
cease to be a Subordinate Judge who exer- 
cises his ordinary jurisdiction. In my 
opinion, therefore, the previous decision of 
the Subordinate Judge of 1912 on the quess 
tion of the relationship of the defendant 
No 1 with reference to the parties to this 
suit should be held to operate as res judi- 
cata, a8 the issue was distinctly raised in 
as to whether 


(5) 20 CO. 888; 10 Ind. Dec. (N. s.) 596. 

(6) (1909) A. O. 615 at p. 623; 78 L. J. P. C. 18i, 
101 L. T: 161. 

(7) 60 Ind. Cas. 631; 48 I. A. 187; 19 A. L. J. 366; 
40 M. L. J. 423; 29 M. L. T. 336; (1921) M. W. N. 
313; 33 O. L. J. 405; 3 U. P. L. R. (P. C.) 17; 23 Bom, 


L. R. 648; 25 O. W.N. 915; 14 L. W. 221; 43 C. 499 


(P. C.). 

(8) 11 I. A. 37; 6 A. 269; 4 Sar. P. O. J. 489; 3 Ind. 
Dec. (N. s.) 718 (P. C.). 

(9) LET. A. 181; 7 A. 102; 4 Sar. P. C.J. 561; 4 
Ind. Dec. (x. s.) 138 (P. C.). 

(10) 81 Ind. Cas. 576; 40 C. L. J. 431; 5 P. L. T. 
491; 47 M. L. J. 286; A.I. R. 1924 P. C. 202; £0 L. 
W. 456; 35 M. L. T. 182; 26 Bom. L. 1153; 22 A, L. Ju 
958; L. R. 5 A. (P. C.) 175; 29 ©. W. N. 413; 1 Lah, Cas. 
457; 3 Pat. L. R. 120 (P. C). 

(11) pa Ind, Cas. 325; 38 B. 309 atp. 330; 16 Bont, 


. RS. 
2) 76 Ind. Cas, 494:1 R. 258 A. I, R. 1923 Rang, 
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Dwijapada the son of Bhubaneswari was the 
sister's son of Nistarini's husband. 

It is, however, said that if it was res judi- 


(cata, that would bar the suit of plaintiffs Nos. 
2 and 3, but it does not debar the plaintiff 


No. 1 who derived title from Jogesh theson . 


of Banwari from raising the same question 
| as Banwari was no party in the previous 
' litigation and that is what the Subordinate 
; Judge has said in his judgment. The ap- 
' pallants, however, point out that Banwari 
was a party as will appear from the decree 
of the High Court to which. Gokul carried 
his appeal. It is argued on: behalf of the 
appellants that if Banwari wasno party to 
| the suit either as applicant or as objector 
it is difficult to imagine how he could have 
been made a party in the appeal in this 
< Court where he was described as one of the 
| objectors. The decree of the High Court 
“ will be found at page 82 of the 2nd part of 
the paper-book, The point that the re- 
spondents raise is that you do not find the 
name of Banwari in the decree prepared by 
“the trial Court. As there is nothing to 
show how Banwari was made a party in the 
appeal this matter seems to have been left 
' in some obscurity. From the order of the 
| Subordinate Judge in those proceedings (at 
page 50 of the paper-book, part II) it appears 
' that there were two petitioners and nine 
objectors, which number does not appear 
in the decree. But at the sametime we 
find that Banwari filed two petitions in the 
Probate case, one has been printed at page 
40 in which he describes himself as the 
petitioner and his brother Gokul as the op- 
posite party, and there is another petition 
printed at page 42 in which the cause title 
has been given as Gokul petitioner and 
Banwari opposite party. From this it 
would appear that Banwari was the op- 
posite party tothe petition presented by 
Gokul for Letters of Administration. If 
that isso Banwari aud his heirs would be 
as much bound by the decisionin the pre- 
vious case asthe heirs of Gokul. But as- 
suming that Banwari was no party, it is 
` quite clear that Banwari never disputed the 
relationship of defendant No. 1 to Nistarini 
asclaimed by him. There is a kabuliyat 
executed by Banwari in favour of defendant 
No, 1 which is marked Ex. A (3) in January 
1¥12, i. e, during the pendency of the pro- 
ceedings for Letters of Administration. By 
that kabultyat Banwari purported to take 
A lease of certain property from the de- 
fendant No, 1 admitting the relationship ag 
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claimed by the defendant No. 1. The Sub- 
ordinate Judge seems to have held that 
this admission was made by Banwari for the 
purpose of defeating the claim of his 
brother Gokul because he was in dispute 
with his brother. The Subordinate Judge 
further seems to hold that the kabuliyat was 
not abona fide and valid transaction and 
the recital in the lease cannot operate as 
an admission of the defendant's right. The 
kabuliyat was obtained by undue influence 
and so forth. No evidence of undue in- 
fluence has been adduced in this case and 
the Subordinate Judge does not give any 
sufficient reason why this admission by 
Banwari should not be taken as against 
him and his heir, 

The next thing that’ requires considera- 
tion in this case is whether the Subordinate 
Judge is right in holding upon the evidence 
that the plaintiffs have succeeded in prov- 
ing their title. The Subordinate Judge 
starts hig decision with regard to that 
question by reference to the statements made 
by one Shyama Charan Nath who brought a 
suit in 1913 against defendant No, 1 for 
possession of these very properties. In - 
that suit Shyama Charan was defeated and 
because Shyama Charan stated in that suit 


‘that the maternal grandfather of defendant 


No. 1 was Ramdhan Dhar that statement 


‘seems to have been taken as evidence 


against the defendant No.1. In this there 
cannot be any doubt that the Subordinate 
Judge is clearly wrong. The next two - 
documents which the Subordinate Judge 
has taken into consideration again are two 
genealogical tables filed by Gokul Sundari 
and Nistarini in-1849 and in 1907. Two 
different persons applied for revocation of 
the Letters of Administration granted to 
the ladies. In those proceedings those two 
ladies filed genealogical tables in support 
of their petition that the applicants for 
revocation of Probate were not entitled to 
come into possession of the properties under 
the terms of Will as the ladies had nearer 
heirs surviving. In those documents the 
name of Dwijapada as husband's sister's 
son of Nistarini does not appear. In the 
petition filed by those ladies they do not 
profess to give an exhaustive list of the 
heirs of Nistarini, but what they said was 
that they gave certain names as nearer 
heirs than the petitioners in those cases 
aod they said that there wera other heirs 
too. The omission of the name of Dwija- 
pada cannot ke decisive of the question of 
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his not being related as he claims. The 
absence of his name may be explained in 
many ways. It may be that the ladies 
thought that the husband’s sister's son 
was not an heir of stridhan property and 
they thought it was only necessary to give 
the names of: Nistarini's husband's agnates, 
or it might possibly be due to forgetfulness 
as Dwijapada was not a member of the 
family living in the village. The Subordi- 
nate Judge also relied upon certain rent 
decrees and proceedings which do not 
appear to be at all relevant to this enquiry 
or evidence against the defendant. 

The next question is with regard to the 
oral evidence. The Subordinate Judge 
states in his judgment in more than one 
place that the decision of the Subordinate 
Judge in the Probate proceedings was 
based upon insufficient evidence. He seems 
to have been of opinion that Gokul was a 
very poor man and for that reason he was 
unable to cite any number of witnesses to 
prove that he was the nearest heir and not 
Dwijapada. The Subordinate Judge also 
comments on the fact that Gokul stupidly 
pleaded in the previous proceedings that 
Dwijapada was a person who was not 
known tohim and had no connection with 
the family, and this plea enabled Dwija- 
pada to establish the fact of his relation- 
ship with the family very easily. These 
are matters, however, which the Subordi- 
nate Judge ought not to have taken into 
consideration. If a man fighting a case 
fights it on false statements and does not 
call necessary evidence to support his own 
statements, he cannot afterwards gain any 
advantage for those omissions of his. He 
must be considered to be as much bound 
by the decision as he would have been if 
he put forward a true case and called all 
the evidence that was available. It does 
not also appear that Gokul was so very 
eas because he fought the case up to the 

igh Court. As to the oral evidence which 
has been adduced in this case the Subordi- 
nate Judge has relied upon the evidence of 
Mon Mohini the mother of Gokul who 
gave her evidence in the previous pro- 
ceedings. The Subordinate Judge says 
that the lady was a very pious lady and 
her evidence that Krishna Prosad has no 
daughter should be accepted. The Sub- 
‘ordinate Judge somehow or other explain- 
ed away the fact that that lady swore that 
she did not know who Dwijapada was. 
Tho evidence was not believed by the Sub- 
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ordinate Judge in whose Court it was first 
produced, andI am unableto believe that 
she was telling a true story when she said 
that she did not know who Dwijapada wes. 
She being a member of the family was 
expected to know the son of a daughter of 
the family, and whether Bhubaneswari was 
the. daughter of Krishna Prosad or of Ram- 
dhan there cannot be anv doubt that she 
was telling a false story when she said that 
she did not know Dwijapada, and the only 
explanation of telling this false story ap- 
pears to be that Bhubaneswari was the 
daughter of Krishna Prosad and not of 
Ramdhan. That circumstance can only 
explain the reason why she said that she 
did not know Dwijapada at all. The Sub- 
ordinate Judge next relies very strongly on 
the evidence of certain other witnesses 
who were examined before him or by Com- 
mission. The first class of witnesses is said 
to be the neighbours. Those were witness- 
es Nos. 9 and 10, With regard to those 
neighbours the only thing that can be said 
is that they were cited as a matter of 
emergency. Witness No. 9 Kudiram 
Samanta got summons only the day before 


‘he was examined that is in April 1924, 


although the case had been pending for 
nearly, three years. The other witness Hem 
Chandra Sarkar also got his summons only 
6 or 8 days before he was examined. This 
does not show thatthe plaintiffsever thought 
that those: were necessary witnesses who 
would prove their case. Again their evi- 
dence also is of no value whatsoever, The 
witness No. 9 saw the lady Bhubaneswari 
many years ago and there is no reason 
whatsoever for his knowing anything 
about the genealogy of the family. Tha 
other witness Hem Chandra also says that 
Bhubaneswari was the daughter of Ram- 
dhan, but'he says that he had no occasion 
to enquire of the relationship of Ramdhan 
with Bhubaneswari. This is the class of 
witnesses who are said to be neighbours 
and who knew about the relationship, 
There is another neighbour Hara Sundari 
Dasi who proved the relationship as alleged 
by the plaintiffs but who says that she 
never had been to their house and only 
heard the story of the relationship at the 
time of taking a bath many years ago. The 
other class of witnesses who are said to be 
relations are also relied on. They are 
plaintiffs’ witnesses Nos. 11 and 13. The 
relationship of witness No. 11 is rather 
flimsy, Hse says that 2 lady named Nitip 
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Shashi was the wife of an agnatic relative 
of his. From her he learnt the name of 
the father of Bhubaneswari. This man 
does not know the name of any other 
daughter of the Dhar family except Bhuba- 
neswari, and he does not tell on what occa- 
sion he learnt the name of the father of 
Bhubaneswari. Witness No. 13 Debendra 
Krishna Chandra who is said to be. a sub- 
stantial man heard that defendant No. 1 
was not Hari Madhab’s sisters son from 
one Lakshimoni, who is said to be Dwija- 
padas aunt. This man also. cannot tell 
under what circumstances he came to hear 
of the relationship between Dwijapada and 
Hlarimadhab. Hesays he did not make any 
enquiry on the point; she, that is Lakshi- 
moni of her own accord said that Dwija- 
pada was not Harimadhab’s, Bhagina, that 
is sister's son. The mere statement of the 
evidence of these witnesses shows that they 
are hardly entitled to any credence. The 
other witnesses who have been examined 
to prove the relationship are men of no 
substance whatsoever. £ 

It appears in tbis case that the real per- 
son who fights for the plaintiffs is one 
Sudhansu. Bhusan Pal. 
that the plaintiff No. 1 is his benamdar. 
The purchasemoney which is alleged to 
have been paid by plaintiff No. 1 was not 
actually paid, but the money was to be 
spent for the purpose of this litigation. 
This case has been instituted on the last 
day of limitation as already stated. There 
is little reason for holding that it is not 
entirely a speculative litigation. If the 
witnesses who have been examined in this 
case to prove the relationship know nothing 
about the relationship there is no reason 
why Gokul would not have called them 
when he fought out the case 12 years ago. 
The reason given for not doing so that is 
his poverty-.is not at all convincing. I 
have forgotten to mention two other persons 
whom the Subordinate Judge has believed, 
that is, Nistarini and another lady Joges- 
wari. This Nistarini is the mother of 
Jogesh the vendor of plaintiff No. 1 and 
Jogeswari is the widow of Hari, a deceased 
brother of Gekul. These ladies would 
naturally support the story of the plaintiffs. 
In one case if Jogesh had received any con- 
sideration’ from the plaintiff No. 1 he would 
have to refund it and Nistarini certainly 
would support the case of Jogesh in any 
circumstance. Jogeswari also says that 
by tbis Litigation the children of her family 
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would succeed in getting the property. 
That may be the motive why these two 
ladies would support the case of the plaint- 
iffs. It is difficult,no doubt, to prove 
the genealogy of persons who have died 
more than 50 years ago, and the defend- 
ant No. 1, therefore, probably has not been 
able to give such satisfactory evidence as 
might have been expected. - But defend- 
ant No.1 has been in possession of this 
property as the nearest heir of Nistarini 
for nearly 12 years. The burden on the 
plaintiffs must be very heavy to displace 
that title, and they have certainly not suc- 
ceeded in doing it. 

On these grounds this appeal must be 
allowed and the suit dismissed with costs 


in both Courts. : 
Panton, J.—I agree. 
Z.K. Appeal allowed, 


ALLAHABAD HIGH COURT. 
First Orvit APPEAL No. 44 or 1324. 
January 5, 1927. 
Present:—Mr. Justice Lindsay and 
Mr. Justice Sulaiman. 
BALBHADAR SINGH AND OTHERS — 
DEFENDANTS—APPELLANTS 
versus 
UDAI NARAIN SINGH AND oTHERS— . 

PLAINTIFFS AND ANOTHER— DgEFENDANT— 

RESPONDENTS. 

Hindu Law—Settlement—Estate granted to widow— 
Life-estate or widow's estate—Construction—Power to 
alienate for necessity. 

The sole surviving member of a Hindu family who 
had to provide for a brother's widow, a daughter's 
son, and the widows of two predeceased sons, under 
a settlement of his properties during his, lifetime 
made a grant of a share in some villages to his 
daughter's son and brother’s widow and granted the 
shares in all other villages to his sons’ wives in 
the following terms: “The rest of the shares and 
the house l have given to my sons’ wives on this 
condition that the said widows should remain in pos- 
session of the properties given to them and should 
maintain themselves with the profits thercof..... 
My sons’ wives and my brother's.wife should remain 
in possession of their shares, which I have given 
them, for their whole life..... .On the death of 


-one of the sons’ wives the other shall get her share 


also. In short, so long as the three Musammats are, 
or any of them is, alive none of my reversioners 
shall have a claim to their shares:” 

Ileld, that the grant to the sons’ widows was a, 
grant of a lige-estate with remainder.to the settler 
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and his heirs and not of a widow's estate as racog- 
nized by Hindu Law. [p. 517, col. 2; p. 518, col. 1.] 
One of the necessary incidents of a Hindu widow's 
estate is the power to transfer the properties. abso- 
lutely in case of legal necessity. [p. 517, col. 2.] 
First appeal from the decree of the Sub- 
ordinate Judge of Basti, dated the 22nd of 
December, 1923. 
Dr S. N. Sen and Mr. Kumuda Prasad, 
for the Appellants. 
Messrs. Hazari Lal Kapur, S. K. Dar and 
N. Upadhiya, for the Respondents. 
JUDGMENT.—This is a defendants’ 
appeal arising out of a suit for recovery of 
possession of certain, properties. The 
plaintiffs are the sons and grandson of one 
Nakchhed Singh and claimed to have in- 
herited these properties through Nakchhed 
Singh by virtue of a deed of settlement 
dated the 5th of December, 1888, executed 
by Gopal’ Singh. It appears that in that 
year Gopal Singh was the sole surviving. 


- male member of his family and had depend- 


eot on him his deceased brother’s widow 
Musammat Rahsa, a daughter’s son Nak- 
chhed Singh, and the widows of two pre-- 
deceased sons of his own. He wauted to 
make provision in his lifetime for these 
people and executed the deed in question 
under which he made grants of various 
items of property ‘to these people in 
succession, The plaintiffs’ interpretation 
of this document is that the grants made 
to the three ladies were grants to them for 
their lifetime and the remainder belonged 
to Gopal Singh which was inherited on his 
death by his daughter's son Nakchhed 
Singh from whom it has devolved on the- 
present plaintiffs. On the other hand, the 
defendants contended, that the deed had the 
effect of creating’ Hindu female's estates in 
favour of these ladies and that no undispos- 
ed of interest remained with Gopal Singh so 
that when the last of these ladies died and 
Gopal Singh .also was dead the estate 
devolved not on Gopal Singh’s daughter's 
son Nakchhed Singh buton his collaterals 
whom the defendants represented. 

A translation of the deed of settlement is 


; fully set forth in the judgment of the Court 


below and it is not necessary torepeat it. 
Briefly speaking, Gopal Singh made a grant 
of a share in one village to Nakchhed 
Singh and shares in two other villages to 
his deceased’ brother's - widow. He then 
granted the shares in all the other villages 
together with a house to his sons’ wives in 
the following words:— 

“The rest of the shares and the house I 
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have given to my sons’ wives on thin 
condition that the said widows shoud 
remain ia possession of the properties given 
to them and should maintain themselves 
with the profit thereof. None of my heira 
or reversioners shall,in my lifetime or afier 
my death, have any right to the property 


‘which I have given to my. daughter's son. 


My sons’ wives and my younger brother's 
wife should remain in possession of their 


- shares which I have given them for their 


whole life. After the death of my younger 
brother’s wife her share also shall go to my 
both the sons’ wives; and on the death of 
one of the sons’ wives the other shall get 
her share also. In short, so long as the 
three Musammats are,or anyof them is, alive, 
none of my reversioners shall have aclaim 
to their shares.” 

. After this he provided that when all the 
three ladies were dead the house, grove and 
a plot_in village Mandra Par should pass to 
his daughter's son Nakchhed Singh and 


< neither he nor his heirs would have aright 


or claim to it. 

The question before us is whether the 
grant tothe widows of his sons was a 
grant of a life-estate only with remainder 
to Gopal Singh or whether it amounted to 
a creation of a Hindu female's estate as 
recognized by the Hindu Law. 


For the purposes of this appeal we may 
assume in favour of the appellants that a 
Hindu widow's estate can be created by a 
grant. This has been held to beso by the 
Madras High Court in Meda Vengamma v. 
Mitta Chelamiah (1) which we may assume 
to be correct without actually deciding it. 
The burden, however, lies upon the defend- 
ants to satisfy the Court that it was the 
intention of Gopal Singh to create a Hindu 
widow's estate with all its necessary inci- 
dente, One of the necessary incidents of a 


“ Hindu widow's estate is to give to the 


female power to transfer the property 
absolutely in case of legal necessity. The 
whole intention of Gopal Singh appears 
to have been to make sure that the property 
would remain in the possession of his 
relations for their maintenance and should 
pass on from one female to another in 
succession There is no power given toany 
of the females to dispose ofthe property 
in case of legal necessity. Indeed if they 
had been given such power very little 


(1) 15 Ind. Cas, 17; 36 M. 484: 12 M. L. T. 293; 23 
M. L. J. 168, 
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would have-been left for being inherited 
by -the surviving ladies. 

The next point is thatin the case of a 
Hindu widow's estate succession to the 
estate after the death of the female goes to 
the collaterals of .the deceased husband 
of the lady. There isnothing to show in 


the deed that Gopal Singh intended that . 


succession should open to the heirs of the 
husband of the various ladies. On the 
other hand that would be inconsistent with 
the right-of survivorship given to them 
in case oftheir respective deaths. 

It is strongly contended on behalf of 
the appellants that Gopal Singh did not 
reserve in himself any special right ‘or 
interest in these properties in express 
terms. Butifthe interest created by him 
amounted to no more than a life-interest 


then the remainder remained undisposed of, 


and must be deemed to have’ remained vested 
in him, as it cannot remain in abeyance. 
The strongest point in favour of the view 
of the Court below appears to be that the 
grant of the entire property to the sons’ 
widows is contained in one operative 
portion of the deed which we have quoted 
above. It is natural to suppose that the 


intention of Gopal Singh was to create an 


estate of the same character.in respect of 
all the property covered by that disposing 
clause. Later on, he made a special condi- 
tion that out of these properties three 
items would devolve on Nakchhed Singh 
after the death of all the three widows. 
With regard to these three items it cannot 
be disputed that only limited life-estates 
could have been created in favour of the 
ladies with a vested remainder in Nak- 
chhed Singh, which neither Gopal Singh 
nor his legal heirs could claim. It is, 
therefore, clearthat out of the properties 
covered by the disposing clause three items 
were, undoubtedly, given away as life in- 
terests to the ladies. There is, therefore, 
an firresistible presumption that the 
remainder of the property which was 
governed by the same clause had the same 
character. 

We may mention that the document was 
not of the nature of a bequest in which 
case the testator would have contemplated 
a state of things after his death. It was 
really atransfer inter vivos with a possibility 
of Gopal Singh himself getting back the 
property after the termination of the life- 
estates of the three females. There is, 
therefore, no reason to suppose that he 


BARAT CHANDRA HALDAR V. MITRA MUKERIBE & CO. 


(100 1. ©. 1987] 


intended that he and hisown heirs should 
not be entitled to the estate as soon as the 
life-estates of these Jadies terminated. 

Having regard to these circumstances We’ 
are of opinion that the view taken by the 
Court below as regards the interpretation of 
this document was correct. 

We dismiss the appeal with costs. 

ALN. A. Appeal dismissed, 


a 


CALCUTTA HIGH COURT. 
Civiu Rutz-No. 635 or 1926. 
` December 21, 1926. | 
Present:—Mr. Justice Mukerji and 
f Mr. Justice Graham. 
SARAT CHANDRA HALDAR— 
APPLICANT— PETITIONER 
versus : 
MITRA MUKERJEE AND Co, AND 
. ANOTHER— DECREE- HOLDERS— OPPOSITE 
ae PARTIES. i 
_Civil Procedure Code (Act V of 1908), s. 151, 0.IX 
—Inherent powers, nature of—Jurisdiction under s. 151 
not ‘extraordinary’ but ‘residuary' — Extraordinary 
circumstances whether necessary for invoking inherent 
powers—O. IX not applicable to execution proceedings. 

Order IX of the Civil Procedure Code is not appli- 
cable to cases where execution proceedings have been 
dismissed for default. [p.519, col. 1.1 

The power which a Court possesses under s. 151 of: 
the Civil Procedure Code cannot justly be eaid to 
be of an ‘extraordinary’ nature. The power is in- 
herent in every Court and if there are proper materials 
it has got to be exercised ex debito justitie. The 
provision in s. 151 has been made for the purpose of 
allowing a Court to do substantial justice for the 
administration of which alone the Court exists and 
in matters about which the Code is silent. libid.] 

A Court is not, therefore, justified in refusing to 
exercise its powers under s 15], Civil Procedure 
Code, on the ground that there are no extraordinary. 
circumstances justifying the exercise of such power. 
[p. 519 col. 2 | 

Rule against an order of the Munsif First’ 
Court, Diamond Harbour, 24 Pargannas, 
dated the 30th April, 1926, in Miscellaneous 
Judicial Case No. 335 of 1925. 

Babu Hira’ Lal Chakravarti, 
Petitioner. 

Mr. Gunada Charan Sen and Babu Kali 
Kinkar Chakravarti, for the Opposite Par- 
tles. i 

l JUDGMENT. 

Mukerji, J.—As regards the main con-. 
tention of the petitioner’ which is to the 
effect that 0. JX, r.9 applies to the case 
of dismissal of execution proceedings for 
default, we are completely in agreement 
with the yiew which the learned. Munsif ` 


for tke 
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has taken, Inan excellent judgment the 
learned Munsif has dealt with this question 
of law and has arrived at a conclusion 
which is to the effect that O. IX is not 
applicable to cases where execution pro- 
ceedings have been dismissed for default. 
He has also taken the correct view of the 
applicability of s. 151 of the Code of Civil 
Procedure. He, however, proceeds to ob- 
serve, when considering the question as to 
whether, in the “present case, he should 
exercise his powers under that section or 
not, that he has considered the allegations 
made in applicant's petition and has exa- 
mined the records of the case and that he 
-has come to the conclusion that the facts 
of the case are not such that he should 
exercise the ‘extraordinary power’ which 
the Court possesses under s. 151 of the 
Code. Iam somewhat doubtful as to the 
eerrectness of the view which the learned 
Munsif has taken, as regards the nature of 
the power which a Court possesses under 
8. 151 and Jam not at all sure that that 
power can justly be said to be ofan ‘ex- 
traordinary’ nature, If the learned Munsif 
was of opinion that the power is of an 
extraordinary nature, then, naturally, he 
would, before exercising that power, look 


for the presence of extraordinary circum-, 


stances which would justify its exercise; 
and that is really what he seems to have 
done. “The power is inherent in every 
Court and if there are proper materials it 
has got to be exercised ex debito justitie. 
It has been repeatedly laid down that the 
provision ings. 151 has been made for the 
purpose of allowing a Court to do that sub- 
Stantial justice for the administration of 
which alone the Court exists, and in matters 
about which the Code is silent. Of course, 
the power cannot be exercised to do some- 
thing which is prohibited by the Code or 
is repugnant either to the letter or the 
spirit of the Code. In the present case the 
learned Munsif took the view that the 
power was an extraordinary one, and that 
because he could not find any circum- 
stance-onan examination of the rezord of 
the case nor auy allegation in the appli- 
cant’s petition which would justify the 
exercise of that power he has refused to 
give relief to the applicant. An examina- 
tion of ths record, however, discloses very 
little that is relevant, and as regards the 
allegations ‘in the applicant’s petition there 
has been no enquiry asto their truth or 


otherwise, [ am of opinion that once it is’ 
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conceded that the Court may proceed under 
s. 151, the Court must, in order to arrive 
at a conclusion whether relief should or 
should not be granted, inquire into the i 
allegations unless the Courtis of opinion 
that the allegations even, if.true, would not 
justify the Court's interference, I have 
examined.the contents of the petition that 
was filed on behalf of the petitioner in the 
present case and I am of opinion that thosa 
allegations, if true, would certainly form 
a ground for the exercise of the Court’s 
power under s. 151. It appears also that 
four witnesses were present on behalf of 
the petitioner on the 20th of April, 1926, 
the day on which the matter was heard 
by the learned Munsif, but those witnesses 
were not examined. I am fof opinion that 
the allegations contained in that petition 
should be properly inquired into and that 
on the conclusions at which the Court will 
arrive as to the truth or otherwise of those 
allegations will depend the determination 
of the question whetherit will exercise the 
inherent power which the law provides for. 
In my judgment, therefore, the order pass- 
ed bythe Munsifas complained of in this 
Rule should be set aside and the case sent 
back to his Court so that a proper inquiry 
may be made with regard to the allegations 
contained in the petitioners petition to 
which I have referred and then after hear- 
ing the parties the case will be dealt with 
and disposed ofin accordance with law. 

The Rule should thus be made absolute. 
We make no order as to costs. 

Graham, J.—I agree and have only a 
few words to add. The exercise of the 
Court’s jurisdiction under s. 151 of the 
Oode of Civil Procedure is purely a matter 
of discretion, and speaking for myself I 
should not ordinarily be in favour of in- 
terfering with theexercise of that di-cre- 
tion unless a strong case has been made 
out. When, however, it has once been re- 
cognized, as it has been in the Court below, 
that the case is one for the exercise of the 
residuary powers of the Court under that 
section, I think that the learnei Munsif 
should have inquired into the allezations 
which were made on behalf of the petitioner, 
and should have examined the witnesses 
who were present in Court. 

I accordingly concur in the order which 
my learned brother has made. 

A. N.A Rule made absolute. 
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ALLAHABAD HIGH COURT. 
Srcoxp Civin APPEaL No. 1216 oF 1924. 
January 25, 1927. ; 
Present:—. Mr. Justice Iqbal Abmad. 
Musammat DHIRAJI AND OTHERS 

h — Ds&FENDANTS— APPELLANTS 

Ei ` versus 
Musammat OHANDRA KALI—PLAINTIFF— 

st Ne RESPONDENT. 

“Agra Tenancy Act (II of 1901), 8. 199 (1) (a)— 
Fjectment: suit— Question of title—Order of Revenue 
Court to file civil suit—Omission to implead all plaint- 
iffs as parties to civil suit, effect of. ' 

“The mere fact of the institution of a declaratory 
; suit in the Civil Court is not a compliance with the 
direction of the Revenue Court under s, 199 (1) (a) of 
the Agra Tenancy Act, unless all the plaintifis to the 
ejectment suit are made defendants in the civil suit. 
[p. 520, col. 2.] 

Second appeal from the decree of the Dis- 
trict Judge of Gorakhpur, dated the 2nd 
of April, 1924. 

Dr. M. L. Agarwala, for the Appellants. 

Mr. K.Verma, !for the Respondent. 

JUDGMENT.—1his is a defendants’ 
appeal and arises out of a suit for ejectment 
filedin the Revenue Court under s. 58 (a) of 
the Tenancy Act by three plaintifis, Nath 
Prasad, Lalta Prasad and the latter’s wife 
Musammat Chandra Kali. The defence to. 
the suit was that the. defendants were in 
possession of the plots infdispute not as a 
tenant but as a proprietor. In view of the 
defendants’ plea that they were not tenants 
of the plaintiffs but had a proprietary right 
in theland, the Revenue Court in accordance 
with the provisions ofs, 199 (1) (a) of the 
Tenancy Act required the defendants to: 
institute a suit in the Civil Court for the 
determination of the question of title raised 
` by them. . 

The defendants did, in pursuance of the 
order ofthe Revenue Court, file a suit in the 
Civil Court within the time allowed by the 
Revenue Court, but they arrayed as defend- 
ants to the suit only two out of the three 
plaintiffs, viz, Nath Prasad and Lalta 
Prasad and omitted to implead Musammat 
Chandra Kalias a defendant tothe suit. It 
appears that Musammat Chandra Kali 
actually applied to the Civil Court to be 
made a party to thesuit, but her application 
was rejected. The suit filed by the defend- 
ants in the Civil Court was decreed. 

“When after the decision of the civil suit, 
the Revenue Court proceeded to decide the 
ejéctment suit, Musammat Chandra Kali one 
of the plaintifis maintained that the deferd- 
ants had not ecmplied with the order of the 
Revenue Court inasmuch as, that though the 
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defendants had instituted a suit in the Civil 
Court for the declaration of their proprietary 
title, they had omitted toimplead herin 
that suit, and as such the Revenue Court was 
bound in view of the provisions of s: 199 (2) 
of the Tenancy Act (Act II of 1$01) to 
decide that question of title against the 
defendants. This contention of Musammat 
Chandra Kali did not find favour with the 
learned Assistant Collector, and he held 
that the defendants had complied with bis 
order and as such he was bound to decide 
the ejectment casein accordance with the 
decision of the Civil Court. On there 
grounds the learned Assistant Collector 
dismissed the plaintiffs’ suit, On appeal by 
the plaintiffs the lower Appellate Court has 
reversed the decree of the learned Assist- 
ant Collector and has decreed the suit for 
ejectment. The lower Appellate Court hes 
held that the omission of the defendants to . 
the ejectment suit to implead all the plaint- 
iffé of that suit as defendants in the civil 
suit constituted non-compliance with the. 
order of the Revenue Court passed under 
s. 199 (1) (a) of the Tenancy Act. In my 
judgment, the lower Appellate Court was 
perfectly right in coming to this conclu- 
sion. The suit contemplated bys. 199 (1) 
(a) of the Tenancy Act is a suit filed by the 
defendant to an ejectment suit against all 
the plaintiffs of such a suit. If the defend- 
ant omits to implead some of the plaintifis 
to an ejectment suit, he does not comply . 
with the order of the Revenue Court. The. 
issue as to proprietary title of the plots in 
dispute in an ejectment suit is an issue 
between all the parties to that suit, and 


‘unless all the parties to that suit are 


actually parties to the civil suit that is filed 
in pursuance of the direction of the Revenue 
Court, there cannot be a complete and final 
adjudication of that issue of proprietary 
title. The mere fact of the institution of a 
declaratory suit in the Civil Court cannot 
be a compliauce with the direction of the 
Revenue Court under s. 199 (1) (a) of the © 
Tenancy Act, unless all the plaintiffs to the 
ejectment suit are made defendants in the 
civil suit. i | 

Then itis argued by Dr. Agarwala that 
the question of proprietary title having 
been determined by the Civil Court in 
favour of the defendants-appellants, there 
was no decision of the Revenue Court onthe - 
question of proprietary title and as such no | 
appeal lay to the District Judge against 
the decree of the learned Assistant Collec- | 
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tor. . 1am unable to agree with this conten- 
tion. As Musammat Ohandra Kali was not 
a party to the ‘civil suit she did urge in the 
trial Court that the plea of proprietary title 
raised by the defendants must be decided 
against them, and as such a question of pro- 
prietary title was clearly in issue in the 
Court of first instance and that question was 
also in issue in the lower Appellate Court. 
Therefore an appeal lay to the lower Appel- 
late Court in accordance with the provi- 
gions of s. 177 (e) of.the Tenancy Act. 

For the reasons given above, I dismiss 
the appeal with costs. : 

ALN, A, Appeal dismissed, 


pa 


~ CALCUTTA HIGH COURT. 
APPEAL From APPELLATE DEOREE No. 2300 
oF 1924, 
November 17, 1926. - 

. Present: —Mr. Justice Cammiade. 
OHANDI CHARAN ROY ann OTHERS— 
DEFENDaN‘TS---A PPELLANTS 

, VETSUS 

SIRAJ MIA—Puatnt:FF—REsPONDENT. 

- Mortgage—Redemption—Co-owner, whether can re- 
deem—Other co-owners, whether necessary parties— 
Tender—Usufruct, account of. 

A person who owns a fractional interest in the 
equity of redemption is entitled to redeem the whole 
mortgage. [p. 522; col. 1.] h 

In a suit for redemption by a person who owns 
only a fractional interest in the equity of redemp- 
tion it isnot necessary to join the other owners of 
the equity of redemption as parties to the suit. 
[ibid.] : 

In sucha suit, however, if the Court directs an 
account to be taken of the usufruct of the mortgaged 
property: enjoyed by the mortgagee ‘after the date 
of the tender of the mortgage-money by the plaint- 
iff, the plaintiff should be given credit only for so 
much of the usufruct as relates to his share of the 
. mortgaged property. [p. 522, cols. 1 & 2.] 

Appeal against the decree of the Subordi- 
nate Judge, First Court, Sylhet, dated the 
7th of July, 1924, reversing that of the 
Munsif, Fourth Court at Habigunge, dated 
the 19th of December, 1923. 

Mr, Gopal Chandra Das and Babu Sat- 
yendra Kishore Ghose, for thé Appellants. 

` Mr. Gunada Chandra Sen and Babu 
Bhuban Mohan Saha, for the Respondent. | 


JUDGMENT.—This is an appeal hy 
the mortgagees-defendants in a suit for 
redemption of the mortgage. At the trial 
the. defendants had alleged that there had 
been a sale to them and not a mortgage 
but that contention of theirs has been 
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given up. The suit was dismissed in the 
first Court, which found that there had 
been a sale, The Court of Appeal found 
that the transaction was a usufructuary 
mortgage the principal amount borrowec 
being Rs. 25 and the intention being that 
the usufruct of the land should be enjoyed 
in lieu of interest. That Court further 
found that the plaintiff had tendered the 
amount of the mortgage-debt to the de- 
fendant in Pous 1329, and that tender had 
been refused by the defendants. It accord: 
ingly gave a decree for redemption of 
the mortgage on deposit of Rs. 25 by the 
plaintiff within two months of the date of 
the decree and ordered that an account 
be taken of the usufruct enjoyed by the 
defendants from the date of the tender up 
to the date of recovery of possession by the 
plaintiff. 

In appeal before me various objections 
have been taken to the decree of the Sub- 
ordinate Judge. The first is that only one of 
the mortgagors has appealed and, therefore, 
it is contended that, he is only entitled to 
redeem his share of the mortgaged pro- 
perty. The second objection taken to the 
decree is that the appeal should have fail- 
ed bécause the other mortgagors were not 
brought on the record either as co-appel- 
lants or as respondents and lastly an ob- 
jection has been taken to the order for 
taking accounts on the ground that tha 
person who was the appellant before the 
Subordinaté Judge was not entitled to the 
whole of the usufruct derived from the 
property, 

The first objection is supported by the 
case of Nawab Azimut Ali Khan v. Jowahir 
Singh (1), That decision does not help 
the appellants. In that case the mortgagee 
had acquired a fractional interest in the 
equity of redemption and what their Lord- 
ships of.the Privy Council held was that 
the mortgagee could not be compelled to 
permit redemption of the portion acquired 
by him. A case decided in this Court, 
namely, Girish Chunder Dey v. Juramont 
De (2) has also been cited. In that caso 
the ruling in Nawab Azimut Ali Khan's 
case (1) "was construed as prohibiting a 
joint mortgagor from claiming to redeem 
an entire mortgage. That ruling, however, 
has been dissented ‘rom in two subsequent 
rulings of this Court, namely, Baikantha 

(1) 13 M. IA. 404; 14 W. R. P.C. 17:2 Suth. P, Q. 


J. 346: 2 Sar. P. C. J. 573; 20 BR. 602 
(2) 50. W. N. 83. 


593. 
Nath Dey v. Mohesh Chandra Dey (3) and Pro- 


- tap Chandra Dhar v. Peary Mohun Dhar (4) - 


where it is pointed out that in Azimat Ali 
Khan's case (1) the mortgagee had acquired 
an interest in the equity of redemption and 
it was only in respect of that interest that. 
the mortgagors’ prayer for redemption 
“would be refused. In asubsequent Privy 
Council decision Norender Narain Singh 
v. Dwarka Lal Munder (5) it has also been 
ruled thata person who has a fractional 
interest in the equity of redemption is 
entitled to redeem the whole mortgage, 
So the first objection fails. 

The second objection is based on the 
ruling in Ragho Salvi v. Balkrishna Saka- 
ram (6). In that case the mortgagee had per- 
mitted the mortgagors to redeem the mort- 
gage according to their respective interest 
in the equity of redemption, and, after 
several such partial redemptions, one of 
the mortgagors claimed to redeem the re- 
maining portion of the mortgage. In those 
circumstances it. was ruled that, if that 
mortgagor wished to redeem the whole of 
the remaining portion of the mortgage, it 
was necessary for him to bring all the 
persons interested in that portion on the 
record or otherwise he only be entitled to 
redeem his particular interest. That case, 
therefore, does not assist the appellants. 
I fail to ses why the appellant should 
raise this objection about non-joinder of 
the other mortgagors in the appeal before 
the Subordinate Judge. His interest pre- 
sumably isto recover the money lent by 
him; and, as long as he recovers that, it 
is immaterial to him’what happens to the 
property. If the other mortgagors have 
any grievance against the person who has 
obtained the decree for redemption it 
would be for them to seek their proper 
remedy. 


The third objection, however, isa good 
one. The respondent before this Court is 
only entitled to a fractional share of the 
mortgaged property and, therefore, he 
would only be entitled to a fraction of the 
usufruct. Accordingly when a decree is 
made, for the amount which will be payable 
to him on account: of the usufruct enjoyed 
by the plaintiffs- subsequent to the date 


(3) 44 Ind. Cas. Hie C. W, N. 128. 

6 48 Ind. Cas. 669; 22 O. W. N. 800.” 

5) 5 L A. 18 at p. 27;.3 C. 397; 1 C..L.uRi 369; :3 
Suth. P.-C. J. 480; 3 Sar. P. C. J.- 771; 2-Ind. Jur.” 
117; 1 Ind. Dee: (N. 8.) 839 (P. 0). Sie : 
k (6) 9 B, 128; 5 Ind, Dec. (N. s.) 85. 
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of the tender, he should be given credit 
only for so much of the usufruct-as fell 
to his share. 

The appeal is allowed to this extent, the 
decree of the Subordinate Judge will’ bé 
modified in the manner above mentioned- 
and it is affirmed as regards the rest Par- 
ties should have their costs in all Courts 
in proportion to their success. : 

Z. Ke Appeal allowed, 


MADRAS HIGH COURT. 
Civit MisogLLaNeous SECOND APPHAL 
No. 94 oF 1924 

AND 

Cavru Revision Petition No. 803 or 1924, 
September 29, 1926. 
Present:—Mr. Justice Wallace and 
Mr. Justice Madhavan Nair. 
MUTHUKUMARASAMIA. PILLAI-- 
PerITIONER—APPELLANT 

versus 

MUTHUSAMI THEVAN — RESPONDENT, 

Civil Procedure Code (Act V of 1908), O. XXI, rr. 
91, 92—Limitation Act (IX of 1908), Sch. I, Art. 166 
—Hxecution of decree—Sale of property not belong- 
ing to judgment-debtor—Purchase by decree-holder— 
Application to cancel sale and issue fresh execution 
of decree—Limitation. 

Under s, 51 (b) of. the Civil Provedure Code an 
execution Court has authority and jurisdiction ta 
attach and sell in execution any property which 
decree-holder puts forward as the-property 
of his judgment-debtor for attachment and sale. [p. 
523, col. 2.] f 

A Court sale carries no guarantee that the property 
sold is the property of the judgment-debtor and the 
auction-purchaser takes the risk and bears the loss 
if it is subsequently discovered that the property is 
not the property of the judgment-debtor. Therefore, 
an auction-sale of property which subsequently turns 
out notto belong to the judgment-debtor cannot be 
said to be void. [ibid.] i 

Where in such a case the decree-holder himself is 
the auction-purchaser and the decree is satisfied by 
the proceeds of the sale and the decree-holder sub- 
sequently discovers that the judgment-debtor was 
not the owner of the property and makes an applica- 
tion for cancellation of the sale and fresh execution 
of the decree, the application falls within the purview 
of r. 91 of .O. XXI ofthe Civil Procedure Code and 
cannot be entertained if it is made more than thirty , 
days after the sale. [p. 524, cols. 1 & 2.] 

Appeal against the order of the ‘Court 
of the Second Additional Subordinate 
Judge, Tinnevelly, dated the 8th of No- 
vember, 1923, and made in A, S.No 52 of 
1923:(A.«8, No,.318 of 1923 on the file of the 
District.Court, | Tinnevelly),' ‘preferred 
against that of the Court.of.:the District, 
Munsif, Tenkasi, dated the 14th February, 


| 
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1923 and made in E. P. No. 536 of 1922 (in S. 
©, S. No. 619 of 1915 on the file of the Court 


`- of tne Subordinate Judge, Tinnevelly). 


_ Petition, under s. 115 of Act V of 1908 and 
s. 107 of the Government of India Act, 
praying the: High Court to revise the order 
of the Court of the Second Additional Sub- 
ordinate Judge, Tinnevelly, dated the 8th 
of November, 1923, and made in A. 8. 
No. 52 of 1923 (A. S. No. 318 of 1923 on the 


4 Ne of the District Court, Tinnevelly), pre- 


) 


' Sed against that of the Court of the 
District Munsif, Tenkasi, dated the 14th 
February, 1923 and made in E P. No. 536 of 
1922 (in S.C. S. No. 619 of 1915 on the file 
ofthe Court of the Subordinate Judge, 
Tinnevelly. . | i 
- Mr. P. N. Marthandam Pillai, for the 
Appellant. >- An ee be ee Na 
. Mr. R. Krishnaswami Iyengar, for the 
Respondent. . eo? 

. SUDGMENT.—This Oivil Miscel- 
laneous Second Appeal is against the order 
of the lower Appellate Court declining to 
grant an execution application of the ap- 
pellantunder the following circumstances:— 
. The appellant obtained a decree against 
one Muthusami Thevan. In execution of 
that decree he attached certain property, 
brought it to sale and purchased-it in 

Oourt-auction himself on 6th October, 1922. 
He was under the bona fide impression 
that the property -belonged to his judg- 
ment-debtor, whereas it has now turnéd 
out that it really belonged to a dayudi of 
the judgment-debtor of the same name, 


When the Court sale was confirmed, satis- 


faction of the decree was recorded on 
8th ‘November, 1922, 
discovered his mistake on 18th December, 
1922, applied to the executing Court to 
have the sale and the proceedings-of the 
Court in satisfaction set aside, and applied: 
for further execution by way of attachment 


and sale of the real property of the judg- 


ment-debtor. Both the lower Courts have 
held that the application is out of time, 
-holding that the appellant cannot succeed 
unless he has the sale set aside under O 
XXI, r. 91, Civil Procedure Code, the 
limitation for which application is 30 days 
from the date of sale under Art. 166 of 
the Limitation Act. 

The appellant’s main contention is that 
the execution sale being ex hypothesi a 
sale of pronerty which-was not the jndg- 
ment-debtor’s property. is void and without 


jurisdiction, and, therefore, it is not neces. 
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sary for him to set it aside atall, If this 
view is negatived, then he falls back on 
the argument that, as his present applica- 
tion is an ordinary execution application, 
the time limit for which is three years, it 
isnot governed by the thirty days’ limita- 
tion prescribed for the application under 
O. XXI; r. 91, Civil Procedure Code. 

“As to the first contention, we are clear 
that the sale is not a void one. The argu- 
inent put forward is that the Court has no 
jurisdiction to sell in execution any pro- 
perty which is not the property of the 
judgment-debtor and s. 60, Civil Pro- 
cedure Code, is called inaid. We do 
not think that is the proper section which 
gives the Court power to attach and sell 
property in execution of a decree. That 
is- merely a section which distinguishes 


‘which species of a judgment-debtor's pro- 


perty may be sold in execution of a decree. 
The more proper section is s. 51 (b), which 
is general in its terms and empowers the 
Court on the application of the decree- 
holder, to attach and sell in execution any 
property. This section, of course, has to be 
interpreted with some common sense and 
does not mean that the Court is empowered 
to attach and sell property which it and all 
the parties know before the attáchment to 
be not-the property of the judgment- debtor. 
The co:nmon sense interpretation is that the 
Court has authority and jurisdiction to 
attach and sell in execution any property 
which the decree-holder puts forward as 
the property of his judgment-debtor, for 
attachment and sale. If the contention of 
the appellant were accepted, it would mean 
that a Court in selling property in execu- 
tion gives a guarantee that the property 
sold is the property of the judgment-debtor, 
which is opposed to one of the fundamental 
principles ‘of Court sale. It has been in- 
variably laid down in this country and else- 
where that a Court sale carries no guarantee 
that the property is the property of the 
judgment-debtor, and that the auction-pur- 
chaser takes the risk and bears the loss if 
it is subsequently discovered not to be the 
property of the judgment-debtor. There 
ja, therefore, no warrant for the proposition 
that a sale by the Court of property which 
subsequently turns out not to belong to the 
judgment-debtor is void, and, in this view, 
it makes no difference that the auction-pur- 
chaser is the decree holder. The principle 
of caveat emptor will'apply to the decree- 
holder auction-purchaser. equally as to any, 
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other auction- purchaser. The appellant cites 
-a ruling in Radha Kishun Lal v. K ashi Lal (1) 

for the proposition that a decree-holder is 
ina more favourable position than astranger 
auction-purchaser. But, if the decree is 
satisfied, the decree‘holder isno longer in 
the position of a. decree-holder, his status 
has altered into that of auction-purchaser, 
Suppose, for example, that he had to 
pay more for the property than the decree 
amount. He is not the decree-holder in 
-respect of that sum and in the matter of any 
‘claim to refund of that amount on the sale 
‘being set aside, he is only in the position 
‘of an auction-purchaser and could not under 
‘the. present law recover it unless he had 
applied within thirty days of the sale. We 
are not able to accept the distinction drawn 
in Radha Kishun Lal v. Kashi Lal (1). 
In fact,.it is one of the decree-holder's 
duties to see that the property sold was 
the property of his judgment-debtor, and 
if he makes a mistake he must take the 
consequence. The law does not: permit 
him to treat his saleas a void sale and 
ignore.it and put in a. further execution 
application as ifithad never taken place. 
Tt cannot be reasonably contended that 


the question whether a Court has jurisdic- | 


tion ornot to sell the property rests on the 
problematic decision of a problematic 


claim, and that a Court which allows a. 


claim to property sold theréby declares its 
own lack of jurisdiction in the proceedings 
of attachment and sale which led up to 
the claim proceeding. The logical result 
of that would be that the Court had no 
jurisdiction to decide the claim and, there- 
fore, no jurisdiction to decide that it had no 
jurisdiction, a topsy-turvy result. 

Tt. follows then that, before appellant can 
again apply to execute the decree, which 
has been recorded as satisfied by the pre- 
vious Court sale, he must have the sale 
aet aside, the ground forthe application 
being naturally that his judgment- debtor 
had no saleable interest in the property 
sold. To such an’ application O. XXI, 
r. 91 in terms applies and it must be 
.put in within thirty days of the sale. 
Admittedly, appellant's application was 
not put in within that time. He says, 
however, that because his main relief 
sought for is further execution, he is entitl- 
ed to a larger period of limitation for such 


Ind. Oas. 927; 2 Pat. 829; 1 Pat. L. R. .358; 


(1) 76 
342; 5 P. L, T. 345; A. L R. 1924 Pat. 


(1923) Pat, 
273. 
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a further execution application, and puts 
forward the analogy of a suit for posses- 
sion by a person who cannot geb posses- 
sion unless he sets aside an adoption, in 
which cass it has been held by the Privy 
Council that the limitation for the suit is 
not the lesser period for the suit for a 
declaratory decree that the adoption is in- 
valid but the larger period of twelve years~= 
Thakur Tirbhuwan Bahadur Singh v. Raja 
Rameshar Bakhsh (2) and Valaga Mangam~- 
ma v. Bandlamudi Verayya (3). i 
.We can see no analogy between that case 
and the present. In the present case we are 
concerned with the processual law which 
obvioùsly prohibits execution being taken 
out for a satisfied decree unless the proceed- 
ings which resulted in the record of satis- 
faction are set aside, and the same law says 
that such proceedings can only be set aside 
by an application within thirty days of the 


sale. Appellant cannot get round this 


limitation period by merely putting in a 
fresh execution application. The whole 
purpose of Art. 166 will be defeated if such 
a contention is upheld. When no applica- 
tion has been put in within the time fixed 
in r. 91, the sale is confirmed and be- 
comes absolute under r. 92, and no one 
can disturb iton the grounds mentioned 
in r. 91. - : 

The appellant relies strongly on a passage. 
in a decision of the Privy Council in Raja 
Thakur Barmha v. Jiban Ram Marwari (4). 
In that case ashareof a mahal had been 
proclaimed for sale subject toa mortgage 
and it was pleaded that, notwithstanding 
the words of the proclamation, the sale was 
not subject to the mortgage, since a cor- 
rection had been published before the sale 
in: the local Gazette. The Privy Oouncil 
held that what was sold was what was 
proclaimed, and then-remarked: “If by a 
mistake the wrong property was attached 
and sold, the only course was for the 
decree-holder to commence the execution 
proceedings over again.” No question of 
the period of limitation within which this 
could be done, and no question whether the 
sale was a void sale and could be ignored, 
was raised in that, case, and we do not, 

(2) 331. A. 156; 28 A. 727; 10 C. W. N. 1065; 8 
Bom. L. R. 722;3 A. L. J. 695; 4 O. L. J. 405; 9 O. 
C. 377; 16 M. L. J. 440; 1 M. L. T. 265 (P. C.). 

(3) 30 M. 308; 2 M. L. T. 178717 M. L. J. 182. 

(4) 21 Ind. Cas. 936; 41 0. 590 at p. 600; 18 C. W. 
N. 313; 15 M. L. T. 137; 12 A. L. J. 156; 19 C. L. J. 
161; 26 M. L. J. 89; 16 Bom. L. R, 156; (1914) M. W. 
N. 118 (P.O). ug Eg 
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therefore, find it of any assistance. Nor 
does the case in Sivarama v. Rama (5): help. 
That’ turned on the language of s.315 of the 
old Civil Procedure Code, which gave an 


auction-purchaser two chances of recover-- 


ing his money if the judgment-debtor 
had nosaleable interest in the property 
sold, viz, a chance under s. 313 within 
thirty days before the confirmation of the 
sale, and another unders.315 by applica- 
tion after the confirmation of the sale. 
. But the latter remedy has been omitted in 
the present Code and, therefore, is no 


longer available. This is clearly pointed out- 


in Tirumalaisami Naidu v. Subramaniam 

Chettiar (6), Ram Saroop v. Dalpet Rat 

(7) and Habib-ud:din v. Hatim Mirza (8). 

The ruling in Ramineedi Venkata Appa 

-Rao v. Lakkoju China: Ayyanna (9) was 

also governed by the provisions and princi- 

ples of: the old Civil Procedure Code. 
. The other cases cited by the appellant 
seem to us to have no useful bearing on the 
matter. 

Respondent contended before us that no 
ivil Miscellaneous Second Appeal lies. 
Even if it does, we consider that the lower 
Appellate Court was right and dismiss this 
appeal with costs. The Civil Revision Peti- 
tion is also dismissed. 

Y, N. V. Appeal and Petition dismissed. 
Z. K. | 
(5) 8 M. 99; 3 Ind. Dec.4(n. s.) 70. 

*(6) 45 Ind. Cas. 109: 40 M. 1009. 

(7) 58 Ind. Cas. 105; 43 A. 60; 18 A. L. J. 905; 2 
U. P. L. R. (AJ) 318. 

(8) 86 Ind. Cas. 622; 6 Lah. 283; 1 Lah. Cas. 552; 
A, I. R. 1925 Lah: 467. 

(9) 30 M. 209; 17 M. L. J. 194. 





CALCUTTA HIGH COURT. 
ÀPPEAL FROM APPELLATE Decaxe No. 2178 
oF 1924, 

November 18, 1526. 
Present :—Mr. Jastice Cammiade. 


JATINDRA NATH ROY AND anotaER— f 


PLAINTIFES—ÅPPELLANTS 
versus 
INDU BHUSHAN BASU—DEFENDANT 


— RESPONDENT. 

Lendlord and tenant—Rent, suit for—Tenancy and 
rute of rent, admission of—Procedure—Question of 
title, decision of—Appeal, whether lies. 

here in a suit for‘ rent the tenancy and the rate 

: of rent are admitted and there is no plea of pay- 
ment, the Court has no option in the matter except 
_ to decree the suit. It is not necessary for the 
Court in sucha case to. enter into the question ag 
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to what lands are comprised in the tenancy. Where, 
however, an Appellate Court does enter into that 
question in a suitfor rent and dismisses the suit 
on the ground that the lands described in the plaint 
as comprised within the tenancy are not the pro- 
perties of the plaintiff but the properties of the de- 
fendant, the decision of such question, although un- 
necessary’ for the purpose of deciding the suit, gives 
the plaintiff a right of appeal. 7 

Appeal against the decree of the Officiat- 
ing Subordinate Judge, Jessore, dated the 
27th August, 1924, reversing that:of the 
Munsif, First Court at Magwra, dated the 
25th April, 1923. 

Dr. Radhabinode Pal, for Babu Prafulla 
Kamal Das, for the Appellants. 

Babu Hemendra Chandra Sen, for the 
Respondent. 


JUDGMENT.—This is an appeal by 
the plaintiffs against the dismissal of a suit 
by the Court of Appeal below. The suit 
was for rent of a holding bearing an 
annual rental of Rs. 8-4-0 for the years 1325 
to 1328. The total amount claimed exclud- 
ing cess and damages comes to Rs. 34-0-6, 
The suit was decreed in the first Court but 
it was dismissed on appeal. 

A preliminary objection has been taken 
to the hearing of this appeal on the ground 
that none of the questions which make the 
decision appealable have been decided by 
the Court of Appeal below. When we turn 
to the judgment of the lower Court we find 
that although the defendant admitted the 
tenancy and although he admitted the 
annual rental and there was no plea of 
payment by him, the learned Subordinate 
Judge dismissed the suit on the ground 


. thatthe lands described in the’ plaint as 


comprised within the tenancy are not the 
properties of the plaintiff butare the pro- 
perties ofthe defendant, As there is no 
dispute regarding the existence of the 
relationship of landlord and tenant or with 
regard to the amount of rent due, which are 
ordinarily the only two matters to. be con- 
sidered in a suit for rent, the Subordinate 
Judge went out of his way unnecessarily in 
considering whatlands were or were not 
comprised inthe tenancy. It is useless to 
contend that because the Subordinate 
Judge has decided this question unneces- 
sarily, therefore, his judgment cannot be 
made appealable on account of the irrele- 
vancy of the decision on the question of 
what lands are comprised in the tenancy, 
If he had not decided the question he must; 
have necessarily decreed the suit and dis- 
missed the appeal, Therefore, his decision 
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that the lands which are described in the 
plaint are the properties of the defendant 
and not the properties of the plaintiff gives 
the plaintiff the right of appeal. I, there- 
fore, overrule the preliminary objaction. 

As regards the point of law arising in 
the case, as I have already said the rent 
being admitted, the tenancy being admitted 
and there being no plea of payment, the 
Court had no option in the matter and was 
- bound to give adecree. It is not necessary 

for the Court to enter into the question of 
“what lands are comprised in the tenancy. 
The appeal is allowed. The decree of- 
“the Court below is set aside and the suit 
will be decreed with costs in all Courts with 
interest at per 6 cent. per annum until 
realization. 
_ Asthe Courts below have disagreed on 
the subject of what lands are comprised in 
the tenancy that question willbe left open 
“between the parties. 


Z. K. Appeal allowed. 


OUDE CHIEF COURT. 
Srconp RENT APPEAL No. 21 or 1926. 
January 12, 1927. | 
Present :—Sir Louis Stuart, Krt., Chief 
Judge, and Mr. Justice Hasan. 
DAL CHAND—DerenDant—APPBLLANT 
i VETSUS . 
Musammat RAM PIARI AND ANOTHER 
-—PLAINTIFFS— RESPONDENTS. 
Co-sharers—Suit against Jambardar—Decree 
“basis of actual collection, legality of. : ; 
< It isopen to the Courts in awarding a share of-the 
, profits of an estate in favour ofa sharer as against a 
‘Lambardar to arrive at a conclusion upon the facts, 
that the Lambardar has collected more than he admits 
. ‘that he has collected and to give a share of the 
‘profits based upon the demands and not upon the 
basis of the collections recorded in the village papers. 
Fateh Narain Das v. Abdul Rahman (1), followed. 
Appeal against the decision of the 
Officiating District Judge, Hardoi, dated the 
24th February, 1926, modifying that of the 
Honorary Assistant Collector, First Class, 


“Hardoi, dated the 18th May, 1926. 


on 


ĎAL CHAND Ù. RAM PTARI. 
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Mr. Tulsi Prasad, for the Appellant. 
. Mr. J. K. Tondon, for the Respondents. 
JUDGMENT.—This: second appeal 
arises out of a suit for profits brought by 
two ladies plaintiffs-respondents, who are 
sharers in the village, against the defend- 
ant-appellant, who is Lambardar of the 
village. The suit was brought in a Revenue 
Court undér the provisions of s. 103, cl. 15, 
Act XXII of 1886. The defence set up by 
the defendant appellant was in the main 
that the plaintiffs had collected their full 
share of the profits, The trial Court found 
upon the evidence that the plaintiffs had 
collected nothing, that the defendant- 
appellant had collected the rents in respect 
of the plaintiffs’ share, that he had deliber- 
ately recorded in the village papers 
collections less than the collections. which 


‘he had actually made, that he was in the 
‘habit of recording in the village papers 


collections less than he had actually made, 
that he kept books of account which he had 
not produced and that he had had full op- 
portunity of collecting the rents in full, 


‘The trial Court, therefore, gave the plaint- 


iffs-respondents a decree upon the basis of 
demands and not upon: the basis of the 


‘gollections recorded in the village . papers. 


The learned District Judge, while disturb- 
ing-the decree upon a minor point, accept- 
ed all these findings as correct, 

The maia point which we have to decide 
in the appeal before us is whether in second 
appeal we should disturb the decree on the 


-ground that under the law the Courts 


below had no right to pass a decrees upon 
the basis of demands in any circumstances 
or at any rate on the facts before them. 
The law upon the subject will be found in 
a large number of decisions of the late 
Judicial Commissioner’s Court, ~These 
decisions have been re-considered to & 
certain extent by a Bench of this Court in 
Fateh Narain Das v. Abdul Rahman (1), 
At page 778* this decision laid down the 
following principle: “It is certainly open 
tothe Courts in awarding a share of the 
profits of an estate in favour of a sharer as 
against a Lambardar to arrive at a conclu- 
sion upon the facts, that the Lambardar has 
collected more than he admits that he has 
collected, and to give a share of profits 
based upon such a finding.” This is what 


(1) 99 Ind. Cas. 217;3 O. W. N. 775; A.I. R. 1926 
Oudh 593; L. R. 8 A. (0.) 35. 
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the! Courts below havə done here. They 
‘have found on the facts that the Lambardar 
‘has collected more than he admits that he 
‘has collected and have found further upon 
the facts that he has collected the full de- 
mand. These findings-are legal findings 
“based upon admissible evidence. i 

` We do not find that the Honorary Assistant 
Collector, who tried the original suit, com- 
mitted any error of procedure and we con- 
sider that ‘he neither excluded any evidence 
improperly or admitted any evidence that 
he should not have admitted. We find 
- that the decree has not awarded the plaint- 
iff-respondents anything more than the 
amount which they claimed in their plaint. 
We, therefore, dismiss this appeal with 
costs: = i 


A. N. A. . Appeal dismissed. 


r- ALLAHABAD HIGH COURT. 
< Sgoonp OIvIL APPBAL No. 1174 or-1924. 
a January 20, 1927. 
Present:—Mr. Justice Iqbal Ahmad. 
. KAMTA PRASAD MISIR—Derenpant— 
En . APPELLANT 5 
i . a.. Versus ' 
BHULAI MISIR—PLAINTIFF— 

X _. | RESPONDENT. ; 

Civil Procedure Code (Act V of 1908), s. 1i—Evi- 
dence Act (I of 1872), s. 115—Res judicata between co- 
defendants—Estoppel—Prejudice, . absence of, effect 


In order that a decision on a certain issue as be- 
tween co-defendants may operate as res judicata in 
a subsequent suit in which those co-defendants are 
arrayed on opposite sides, it is necessary that there 
should be a conflict of interest between the two de- 
fendants, and a determination of the issue arising 
because of such conflict of interest should be neces- 
‘sary for awarding proper relief to the plaintiff in the 
suit, [p. 527, col. 1.] 

Plaintiff made a gift of certain property in favour 
‘of the defendant. A suit was brought by a daughter 
‘and a daughter's son of the plaintiff for cancellation 
. of the gift on the ground that the plaintiff was insane 
at the time when he made the gift. Both the plaintiff 
and the defendant weré impleaded as defendants to 
that suit and successfully.contested the suit. Subse- 
quently a suit was instituted on behalf of the plaintiff 
by his wife to cancel the deed of gift on the same 
ground, namely, that the plaintiff was a lunatic: 


“KAMA, PRASAD MISER 0, BHULAL MISIR. 


` 
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Held, that the decision in the prior suit did not 
operate as res judicata in the subsequent suit in favour 
of the defendant and that the plaintiff was not es- 
topped from proving his insanity in the subsequent 
suit. [p. 528, col. 2.] h 

Second appeal against the decree of thè 
Subordinate Judge, Basti, dated the 7th of 
May, 1924. . 


Mr. A. P. Pandey, for the Appellant, 
Mr. Sankar Saran, for the Respondent, 


JUDGMENT.—This is a defendant's 


appeal and arises out of a suit brought by 


the plaintiff-respondent for recovery of 
possession of certain zemindari property 
by cancellation of a deed of gift dated the 
15th of July, 1920, executed by the plaintiff 
in favour of the defendant. The plaintiff's 
case was that before, at the time, and ever 
since the date of the execution of the deed 
of gift the plaintiff was of unsound mind 
and the defendant taking advantage of the 
plaintiff's unsoundness of mind fraudu« 
lently got the deed executed in his favour, 
The suit was brought by the Plaintiff 
through his wife Musammat Pato as next 
friend of the plaintiff, 

The defence to the suit was that the 
plaintiff was not of ungound mind and that 
the deed of gift was executed by the plaint+ 
iff while he wasin full possession of his 
faculties and that the claim was barred by 
s. llof the Oivil Procedure Qode, The 
trial Oourt did not believe the allegation 
as to the plaintiff's unsoundness of mind 
and further. held that the suit was barred 
by the principle of res judicata and dismiss- 
ed the suit. i ' 

On appeal by the plaintiff the lower Ap- 
pellate Court has held that the plaintiff 
was, at the time of the execution of 
the.deed in question, of unsound mind 
and incapable of understanding its 
effect, and that the suit is not barred by 
the . principle of res judicata, and on 
these findings has reversed the decree of 
the trial Court and has decreed the plaint- 
iff's suit. ‘Obviously the finding of the 
lower, Appellate Court on the question of 
fact cannot be challengedin second appeal 
and has not been challenged by the learned 
Counsel. But the learned Counsel argues 
that the plaintiff . was equitably estopped 
from maintaining the present suit. Thig 
argument is based-on the following facts, 
Prior to the suit giving rise to the present 


. appeal a suit was filed by Musammat Gaja 


raji, daughter of,and-by Mahabir, daughter’ 
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san of, the presént plaintiff-respondent, 
for cancellation of this very deed of gift 
against the defendant-appellant on the very 
ground on which the validity of the deed 
has been challenged by the plaintiff-re- 
spondent inthe present suit. In that suit 
Musammat Pato was the next friend of the 
two plaintiffs named above. Both the 
plaintiff respondent and the defendant- 
appellant of the present appeal were array- 
ed as co-defendants in that suit. That 
suit was numbered as Suit No. 874 of 1920. 
In that suitno guardian ad litem of the 
present plaintiff-respondent (Bhulai Misir) 
was appointed. Both the donor and the 
donee, that is the plaintiff-respondent and 
the defendant-appellant successfully con- 
tested that suitand that suit was dismissed. 
It is urged by the appellant’s Counsel that, 
because the plea that is now being put 
forward by the plaintiff-respondent, was 
not put forward by him in the earlier suit 
in which he was aco-defendant with the 
donee, viz., the present defendant-appel- 
lant, the plaintiff-respondent is not entitled 
to assail the validity of the deed of gift 
on the ground that he was of unsound 
mind at the time of the execution of that 
deed and in support of this contention 


yveliance has been placed on the case of- 


Nallappa Reddi v. Vridhachala Reddi (1). I 
am unable to agree with the contention 
of the learned Counsel -for the defendant- 
appellant. The learned Counsel for the 
defendant-appellant admits that the facts 
stated above do not invite the application 
of s. 11, Civil Procedure Code. It is further 
admitted by him that. in order that a 
decision on acertain issue as between co- 
defendants may operate as res judicata in 
a subsequent suit in which those co-defend- 
ants are arrayed on opposite sides, it is 
necessary that there should be a conflict 
of interest between the two defendants, and 
a determination of the issue arising be- 
cause of such conflict of interest should be 
necessary for awarding proper relief to the 
plaintiff in the suit, and that on the facts 
of the present case itis not open to him 
to argue that there was any such decision 
as between the co-defendants (donor and 
donee) of the former suit as to operate as 
yes judicata in the present case. But as 
stated above he says that the plaintiff is 
equitably estopped from’ now alleging that 


(1) 95 End. Cas, 883; 37 M 279 
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he was of unsound mind at the time of 
the execution of the deed of gift. It is 
not said that because of any act, declara- 
tion or omission of the plaintiff-respond- 
ent, the defendant was prevented from 
putting forward any plea in the former 
suit that was open io him or that he 
was in any other way prejudiced. Indeed, 
the decision in the former case was in 
favour of the defendant appellant. The 
fact that the decision inthe former case 
was in favour of the defendant-appellant 
is one of the facts that constitutes a dis- 
tinguishing feature between the present case 
and the Madras case noted above. More- 
Over, the decision in the Madras case 


_turned on the peculiar incidence of the 


relationship of the parties to a contract 

of indemnity, and no such relationship did 

exist between the present plaintiff-respond- 

ent and the defendant-appellant.. As I 

have stated above, there is nothing to 

show that the defendart appellant in any 

way was led to change his position by the . 
omission of the plaintiff-respondent inthe 

former suit to attack the validity of the 

gift on the groundof his insanity and as 

such, in my judgment, the plaintiff was: 
not estopped from maintaining the present , 
suit. 

It is needless to point out that on the 
findings arrived at by the lower Appellate 
Court there are no equities in favour of the 
defendant-appellant. l 

For the reasons given above, ia my judg- 
ment, the decision of the lower Appellate 
Court is perfectly correct and I dismiss 
the appeal with costs. 


Z. K. Appeal dismissed. 
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LAHORE HIGH COURT. 
CRIMINAL Revision No. 1774 or 1926. 
January 28, 1927. 
Present:—Sir Shadi Lal, Kr., 
Chief Justice. 
EMPEROR-—Paritioner 
Versus 
SARDARA SINGH—Accoszp— 
RESPONDENT. 
Penal Code (Act XLV of 1860), s. 
feiting of coins—Sentence. 
A deterrent sentence should be passed for an 
offence connected with counterfeiting of coins. 


Case reported by the Sessions Judge, 
Montgomery at Lahore. 

REPORT.—The accused Sardara Singh 
has been convicted under s. 235, Indian 
Penal Code, of the offence of being in posses- 
sion of instruments and material for the 
purpose of using the same for counterfeit- 
ing the King’s coin, or knowing that it was 


235—Counter- 


‘intended to be used for that purpose. This . 


conviction has been uphed by meon appeal, 
the other accused being acquitted. 

The sentence awarded by the trial Court 

-is one of one year’s simple imprisonment, 


with a fine of Rs. 50. The reason given . 
for awarding simple imprisonment is the - 


youth ofthe accused. The prisoner's: age 
is stated to be 23. This mightbe a reason 
‘for reducing the term of imprisonment, 
but is wholly inadequate for awarding 
simple imprisonment in place of rigorous 
‘imprisonment as punishment for such a 
. Serious offence. 


Grounps, — Offences connected with 

` counterfeit coins are detected with great 
difficulty and call fora deterrent sentence, 

the maximum provided in the section being 

ten years. I, therefore, recommend that the 

sentence be enhanced, at any rate to the 

extent of imposing rigorous imprisonment 

in place of simple imprisonment for the 

same term. 


‘ORDER.—The prisoner Sardara Singh 
has been convicted under s. 235 of the 
Indian Penal Code of the offence of being 
in possession of instruments and material 
for the purpose of using the same for 
counterfeiting King’s coin and has been 
sentenced to simple imprisonment for one 
year and a fine of Rs;50.° I have carefully 
considered the judgment of the trial 
Magistrate as.well as that of the learned 
Sessions Judge, and I have no hesitation 
in holding that the conviction is fully 
. justified. 

34 
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As . regards the punishment, I am of 
opinion that in view of the serious nature 
of the offence committed by the prisoner, 
the sentence imposed by the trial Magistrate 
is wholly inadequate, Accordingly I accept 
the recommendation made by the learred 
Sessions Judge and sentence the convict 
to rigorous imprisonment for one year in 
addition to the simple imprisonment already 
undergone. The sentence of fine and im- 
prisonment in default of payment thereof 
shall stand. 


R. L. Sentence enhanced. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL Revision No. 162-B or 1925. 

| October 14, 19:6. . 
_Present:—Mr. Kotval, O. J.C. and Mr. 
Prideaux, A.J.O. 
JOSABALLI—Appuicant 
versus 
AYUB KARIM KACHHI—Non- 
APPLICANT, 

Criminal Procedure Code (Act V of 1898), s8. 198, 
476—Forgery committed by person not party to pros 
ceedings —Court, whether can proceed under s. 476— 
Penal Code (Act XLV of 1860), 8. 198. 

Per Prideaua A. J. G—A Court has power to 
sanction the prosecution of a person for forgery 
committed with respect to proceedings in Court, 
whether that person isa party to those proceedinga 
or not. [p 53], col. 1. : 

[Case-law discussed. 

An offence like forgery, committed in referenca 
to and to support any party in civil or criminal 
proceedings, is really an offence against public 
justice; It is fabricating false evidence and would 
n any case be punishable under s. 193, Penal Code, 
and the Court can proceed against the person res- 
ponsible under s. 476. [p. 530 col. 2.] , 

Criminal revision from an order of the 


‘Sessions Judge, West Berar, Akola, dated 


29th August 1925,.in Criminal Appeal No. 1 
of 1924, 


ORDER. 

Prideaux, A. J.C.—(February Sth, 
1926.)--There is a question in this case 
which, it seems to me, should be decided by 
a Bench of this Court. It is: “Whethers 195 
(c) of the Criminal Procedure Code controls 
8. 476 of the same Code; or whetherthe two 


-areto be read as sections independent of 


or merely supplementary of each other." 
The question is one of great importance and 
often arises. i 

The High Courts in India hold widely 
divergent views on this question, Allel 
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“abad, Patna and Bombay in one case hold 
one view. I may mention Emperor v. 
` Khushali Ram (1), Dwarka Prasad v. Ma- 
. kund Sarup (2), In re Bhau Vyankatesh 
"“Chakorkar (3) and I. L. R. 1 Patna 298 
aie, And in the case reported as Narayan 
Shaligram v. Emperor (4) 1 have follow- 
“ed Allahabad and Patna (sic). On the 
~ other side, I may quote Jadunandan 
- Singh <. Emperor (5), In re Kallaru 
?:Ramalingam (6), Govinda Iyer v. 
(7), In re Lakshmidas Lalji (8) and Guru- 
swamy v. Ibrahim (9). 


There is also a question here as regards - 


s. 193 (perjury)~ arising from the alleged 
forgery, which might well be decided 
by the Bench. 
- Forwarded to the Judicial Gommisaionde 
for favour of orders. 

‘Messrs. G. G. Hatwalne and J. R. Chan- 
durkar, for the. Applicant. 

Mr, SD. Cama, for the Non-Applicant. 

Mr, G. P. Dick, forthe Crown.. - 

— OPINION. 
Prideaux, A.J.C.—The question which 


I submitted fer decision by a Bench is “whe- - 


ther s. 195 (0) of the Oriminal Proce- 
“dure Code controls s. 476 of the same 
‘Goede; or whether the two are to be read 
as sectionsindependent, of or merely supple- 
" mentary of each other.” 


The learned Counsel for. the Crown sup- ` 


ports the applicant in the present case, and 
contends that s. 476, Oriminal Procedure 
Code, does not exclude cases in which wit- 
“nesses are concerned. Section 476 of the 
. Oriminal Procedure Code was substituted 
by Act XVIII of 1923: Before the amend- 
-ment I held: in Narayan Shaligram v. Em- 
` petor (4) decided on 16th November, 1918, 


_ that,.in a case of forgery there was nothing f 


-to preclude a Judge from proceeding 


a) 43 Ind. Cas, “436; 40 A, 116; 15 A. L. J. 912; 19 
“Or. L J. 148. 

(2) 90 Ind. Oas. 290; A. I. R. 1926 Al. 21; L. R.6 
T T Civ. and 213 Or; 26 Or. L, J. 1506; 4A, L. 


SO at Ind, Cas. 245; 49 B. 608; 27 Bom. L. R. 607; 
R, 1925 Bom. 433; 27 Cr. L. J. 69. - 
2 (8) 51 Ind. Gas, 202, 20 Or. L. J. 426 

{59-4 Ind. Cas. 710; 37 O. 250; 10 ©. L. 3.564; 14 
O. W.N: 380; 11 Or. L. J. 37. 

(6).31 Ind. Oas. 653; 40 M. 100; 18 M. L. T. 488; 
3 L.W. 1185; 16 Cr. L. J. 797. 

'(7) 50 Ind. ‘Cas. 824; 42 M. 540; D L. W. 422: 36 
M.I. 448; 20 Or. L. J.344; (1919) M. W. N. 459; 
22M L T. 92 (F. B.). 
oe 32 B. 186; 1 10 Bom. L.R. 28; 7 Cr. L. J. 35; 3 
-79) i Ind. Cds. 439; 2R. 374; A. I R. 1925 Rang. 
BB: 26 Or, Ld, 298 ¢. : 
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against the persons concerned with regard 
to forgery itself when'the forgery has come 
to its notice in the course of a judicial 
proceeding. I further held that proceed- 
ings under s, 476 were not invalidated by 
the mere fact that the accused was neither 
a party nor a witaess in the original suit. 
As far as perjury is, concerned, s. 195, 


‘Criminal Procedure Code, makes it clear 


that when this offence is committed in, or 
in relation to, any proceeding in any. Court, 
the person cannot be proceeded against 
except on the complaint in writing of such 
Court or of some other Court to which such 
Court is subordinate. 

The difficulty is as regards cases of for- 
gery committed by.a person not a party 
to proceedings in the Court. In a case 
after the amendment of 1923, In re Bhau 
Vyankatesh Chakorkar (3) it was held 
that “in s. 195 (c) of the Criminal Pro- 
cedure Code, the phrase ‘a document 
produced.or given in’ evidence; means 
a document produced or given in evi- 


‘dence either by the party who is alleged 
‘to have committed the offence or by any one 


else.” And it was held by the Allahabad 
High:Court in Dwarka Prasad v. Makund 


' Sarup (2) that there is nothing to prevent a 
` Court from making’ a complaint under the 
. ordinary law in respect of the offence-under 


s. 471, Indian Penal Code, which is found 
to be committed either by a party or'a 
witness. This case was also decided after 
the amendment. The Madras: High Court 
held different views at different times. 


‘The Rangoon High Court in. Guruswamy , v. 
Abrahim (9) holds that it is not open to 


a Court to make a complaint under s. 476 
of the Code of Criminal Procedure in res- 
pect of any person other than persons who 
are parties to the proceedings before it. 

It seems to me.that. an offence like 
forgery, committed in reference to and to 
support any party in civil or criminal pro- 
ceedings, is really’ an offence against public 
It is fabricating false evidence 
and would, in any case, be punishable 
under s. 193, Indian Penal Oode; and the 


‘Court can proceed against the person res- 
‘ponsibleunder s: 476. But Ido not think 


that the Legislature can have intended to 
preventa Court from proceeding foran offence 
of forgery against the person committing 
it merely because he ‘is not a party to the 


“proceeding. ` It seems to me undesirable 
‘that proceedings’ for this class of offence 


should be restricted to those started by 


ya ih 
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private persons. I would hold that a 
Court has power to sanction the prosecution 
of a person for forgery committed with 
raspect to proceedings in Court, whether 
that person is a party to those proceedings 
or not. Looking to the length of time that 


has lapssd and to the present application . 


being to satisfy a private grudge and not 
to farther the ends of justice and to the 
improbability of establishing the case, if 
true, I think the Sessions Judge was right 
in dirscting the withdrawal of the com- 
plaint and I would not iaterfere with that 
order. 


‘Kotval, O. J. C.—In -view of the 
conclusion of my learned colleague, with 


‘which I respectfully agree, thatit is not 


desirable to make the complaint, it seems 
únnecessary to enter into a discussion of 
the question of law involved. , 

G. R. D. Order accordingly. 


MADRAS HIGA COURT. 
CRIMINAL APPEAL No. 333 or 1926. 
September 15, 1926. 
Present :—Mr. Justice Wallace and 
Mr. Justice Madhavan Nair. 

In re MUTHAYA TAEVAN alias 
RAMASAMI THEVANAND ANOTHER — 
| PRISONERS—Å?PELLANTS. 

Criminal trial—Duty of prosecution—Prosecution, 
ibhether bound to examine all witnesses alleged to 
know about offence—Omission to examine in Ses- 
sions witnesses examined before Committing Court 
—Trial by Jury— Misdirection—Omission to mention 
vital points affecting credibility of prosecution wit- 
nesses, effect of. 


‘It is not the duty of a prosecution to adopt an’ 


attitude of non-committal to any version of the case 
and to examine all witnesses alleged to have known 
something about the offence, whether or not they 
will support the prosecution case and whether or 
not the prosecution regards them as true or false. 
The prosecution ought to put forward a definite case 
and refrain from calling witnesses whom it regards 
as false or unnecessary. [p. 532, cols. 1 & 2.] 

Emperor v. Reed (2), Queen-Empress v. Durga (3), 
Doraiswami Udayan v. Emperor (4), followed. 

If witnesses have been examined in the committing 
Court who have not given what the prosecution 
regards as true evidence, it isnot the duty of the 
prosecution to examine them in the Sessions Court. 
ibid. : z 
i Wiere in a trial by Jury a point has not been put 
in evidence before the Jury it is not the duty of the 
Sessions Judge to comment upon it in his charge, [p. 
33, col. 2.] 3 
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Tt is the duty of the prosecution to put forward 
the earliest information in the case, and if it does 
not do so the defence is entitled to ask the Jury to 


. draw adverse inference. |p. 533,col. 2.| 


Omission to draw the attention of the Jury to 
matters which vitally affect the trustworthiness of. 
some of the important witnesses amounts to a mis- 
direction of the Jury. [p. 534, col. 1.] 


Oriminal appeal against an order of the 
Court of the Session of the Tinnevelly 
Division, in Case No. 35 of the Calendar for 
1926 (before the Assistant Sessions Judge. 

Mr. K. S. Jayarama Iyer, for the Appel- 
lants. 

The Public Prosecutor, for the Crown. 


JUDGMENT.—This appeal is by two 
persons convicted by a Jury by a majority 
of 4 to 1 of offences of house-breaking 
by night, robbery with hurt, and against 
one ofthem grievous hurt in committing 
robbery. The learned Vakil for the appel- 
lants is satisfied with the major portion 
of the charge to the Jury, which in fact 
was evidently a summing up for an acquit- 
tal, He, however, put forward three points 
for the consideration of this Court which 
will be better understood ifa slight con- 
sideration of the details of the case is set 
out. 

The general prosecution case was that 
on the night of 7th January, 1926, P. W. 
No. 1 and his family were attacked by 
robbers, of whom the appellants were 
two, wha inflicted hurt on them and car- 
ried off a large wooden box belonging to 
P. W. No. l's wife. In the committing 
Court it was sought to connect the appel- 
lants with the crime by evidence that in 
the box stolen were certain jewels which 
had been pledged with P. W. No. 1 and 
which had been recovered from the appel- 
lants, and witnesses to identify the jewels 
were called and examined. They, however, 
did not in that Court support the pro- 
secution, but stated that they could not 
identify the jewels. When the case cama 
up to the Sessions Court, these witnesses 
were dispensed with by the Public Pro- 
secutor and not examined, and one other 
witness, who had been put forward inthe 
committing Court as an eye-witness but 
had deposed that he had not heard about 
the robbery, was also dispensed with and 
not examined. Further, in the Sessions 
Court the first complaint of P. W. No, 1 
made -tò the Village Munsif through P, 
W. No. 5, was not filed, and in it we 
understand that the names of certain wit« 
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nesses as eye-witnesses.to the robbery 
are given, of whom one has not been 
‘examined at all even in the committing 
Court, and one, whom we have mentioned 
above, was examined in the committing 
* Court, but dispensed with in the Sessions 
Court. The contentions for the appellant 
are, first, that itis a misdirection by the 
‘lower Court in that it did not insist on 
the prosecution examining all the wit- 
nesses who could have given information 
on the subject of the robbery, secondly, 
‘that it isa misdirection in that it did not 
tell the Jury that a number of witnesses 
examined in the committing Uourt for the 
prosecution had -not given their support 
‘to the prosecution, and, thirdly, thatit is 
a misdirection not to have told the Jury 
that the failure of the prosecution to file 
the original complaint justified them in 
inferring that that complaint, if filed, 
would not support the prosecution case. 

A few general remarks on points Nos., 1 
and2 may be made. . An extreme position 
has no, doubt, been taken up by some 
Courts that itis the duty of a prosecu- 
tion to adopt an attitude of non-committal 
to any version of the case and to examine 
all witnesses alleged to have known some- 
thing about the offence; whether or not 
they will support the prosecution case and 
whether or not the ‘prosecution regards 
them as true or false. This position we 
are not prepared to adopt. For one 
thing, we regard it as unfair to the ac- 
cused that the. prosecution -should be 
allowed to put forward a nabulous . case 
which can beshaped as the trial goes on. 
Again, the result would be in our view 
to place the case wholly in a false light. 
It would compel the prosecution to put 
into the witness-box witnesses whom it 
regards as false and as prepared to mislead 
the Oourt as to the real truth, which 
witnesses it hag no chanceof cross-examin- 
ing and, therefore, no chance of discredit- 
ing. We say this because it is. clear that, 
if the prosecution attitude is non-commit- 
tal, the Court could not treat such wit- 
nesses as “hostile” to the prosecution. The 
evidence of such witnesses, therefore, 
would stand untested, unshaken, and the 
result would be that the prosecution would 
become a farce, since the true evidence 
if it survived the test of cross-examination 
would be negatived by the false evidence 
which would not have been. tested at all. 
Hf, therefore, witnesses have been examined 
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in the committing Court who have not 
given what the prosecution regards as 
true evidence, we do not consider it the 
duty of the prosecution to examine them 
in the Sessions Court. It is always open 
in this country to the Court itself to call 
and examine any of them and always 


"open to the defence to move the Court 


to do so, so that there is no fear.of a 
failure of justice because the prosecution 
does not examine them. If we pursue the 
contention to its logical conclusion, it will 
follow that, when an accused has examin- 
ed defence witnesses in the committing 
Court, who profess some knowledge of 
the matter under trial, it is the duty of 


‘the prosecution to examine these in the 


Sessions Court, -as witnesses knowing 
something about the case. The Court 
would probably allow these to be treated 
as “hostile” to the prosecution. We should 
then have the spectacle of the prosecution 
examining and cross-examining in order 
to discredit in advance witnesses whom . 
the defence wishes to examine in its favour, 
a procedure which this Bench has con- 
demned in strong terms in In re Biswa- 
nath Das (1). The only procedure ,which 
is fair to both parties is for the prosecu- 
tion to put forward a definite case and to 
refrain from calling witnesses whom it re- 
gards asfalse or unnecessary. 

This view is supported by the rulings 
reported in Emperor v. Reed (2), and the 
Full Bench in Queen-Empress v. Durga (3) 
and in a ruling of this Court reported in 
Doraiswami Udayan v, Emperor (4). We 
are not prepared to accept the view taken 
in Queen-Empress v. Ram Sahai Lall (5). 
The ruling in Ram Ranjan Roy v. Empe- 
ror (6) isnot strictly in point. There, there 
were two admitted eye-witnesses who had 
not been called and they had not even 
been examined in the committing Court, 
so that the Public Prosecutor could not 
say that they would not give true evi- 
dence. That case only lays down that 
the Public Prosecutor is bound to put 
before the Court the testimony of “all 

(1) 100 Ind. Cas. 365. 

(2) 69 Ind. Oas. 630; 49 O. 277; A. I, R. 1922 Cal, 
461; 23 Or. L. J. 742. 

(3) 16 A. 84; A. W. N., (1894) 7; 8 Ind. Dee. (x. 8.) 
55 (F. B.). 

(4) 75 Ind. Cas. 987; (1923) M. W. N, 782; 45 M. La 
J. 846; 33 M. L. T. 213; 25 Cr. L. J. 75; A. 1. R, 1924 
Mad. 239. . 

2) 10 C. 1070; 5 Ind. Dec, (w.-8.) 715, 
(6) 27 Ind. Cas, 554; 42 O, 492; 19 O. W:N, 28; 14 
Or. L. J, 170, 
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the available eye- -witnesses”, But the 
witnesses dispensed with in the present 
case are not eye-witnesses, but witnesses 
who say they know nothing about the 
robbery. It is obviously not the duty of 
the Public Prosecutor to put before the 
Court a lot of witnesses who say they 
know nothing about the offence, If the 
complainant says that these were eye- 


witnesses, that no doubt would re-act on’ 


the complainant's evidence, but not on 
the case as a whole, and ‘this aspect of 
the case will be dealt with later. There 
is another ruling in the same Volume of 
the Calcutta High Court Reports Amrita- 
lal Hazra v. Emperor (7) which simply 
repeats that ruling laid down in the 
earlier case. In the case reported in 
Tenaram Mondal v. Emperor (8) the learned 
Judges held that where witnesses named 
as eye- witnesses in the original complaint 
were not examined it was a misdirection 
not to tell the Jury. that they could pre- 
sume that the evidence of these witnesses 
would be unfavourable to the prosecution. 
With due respect we are not prepared to 
goso far unless it has been elicited in evi- 
dence that these persons were cited as ac- 
tual and undoubted eye witnesses, and 
reasons were elicited in the evidence why 
they had not been called and these reasons 
were not satisfactory reasons. Unless rea- 
sons are elicited, it may be that there are 
perfectly good reasons for not examining 
these persons,. they may be dead or ill or 
absent. It would in our view, therefore, be 
improper totell the Jury that they were 
entitled to draw inferences adverse to the 
prosecution unless in evidence it appears 
that no satisfactory reasons for not exa- 
mining them are forthcoming. 

As to the firat contention for the appel- 
lants then, we hold that itis not part of 
the duty of the prosecution to examine 
witnesses whom it regards as false or un- 
necessary. It is always open to the de- 
fence to-elicit in evidence why witnesses 
alleged to have some knowledge of the 
offence have not been examined and to 
comment unfavourably on the reasons ad- 
vanced if they are not satisfactory. On 
point one, therefore, we hold there was no 
misdirection. 


Or. L: J. 497; 
(8) 61 Ind. ions. 1003; 25 C. W. N. 142; 33-0. L. J: 
180; 22 Or. L. J. -475 
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As to. point 2 we cannot say that it 
is the duty of the Court to inform the 
Jury that several witnesses in the commit- 
ting Court examined for the prosecution, 
did not support the prosecution case, 
These witnesses were not before the Jury 


‘go that the Jury could decide for them- 


selves: whether their evidence was true on 
false, and to ask the Jury to assume that 
their evidence in the committing Court 
was true, which is what the contention 
amounts to, would bs very improper. Fur- 
ther, the defence did not choose to elicit 
this point from any witness and, therefore, 
it is not in evidence, We conceive it to 
be no part of the Judge's duty to put to 
the Jury mattera which are not in evidence. 
It wasa simple thing for the defence to 
have elicited the fact from P. W. No. Lor 
any other witness, and, if the defence in 
the Sessions Court, which was in the hands 
of a competent Vakil, did not think it 
advisable to elicit his fact, the Judge 
would certainly be going out of his way 
to elicit: it unless he himself thought that 
it was a matter ofimportance for the Jury 
to know, and, if he did not think, then he 
would have elicited it in the evidence. It 
‘was, therefore, a matter purely for the Judge's 
discretion whether he allowed such a 
matter to be put in evidence or not, and 
the fundamental principle must be that 
where a point has not been put in evidence 
before the Jury itis not the duty of the 
learned Judge to comment upon it in his 
charge. We hold there is, therefore, no 
misdirection on this point. 

As to the third point we think it is more 
important. It is the obvious duty of the 
prosecution to put forward the earliest 
information in the case, and if it does not 
do so the defence is entitled to ask the 
Jury to draw adverse inference. In this 
ease a curious procedure has been adopted. 
The person who made the earliest com- 
plaint P. W. No. 5 was only tendered for 
cross-examination and the Village Munsif 
to whom the complaint was made was not 
examined at all, Oertainly here was a 
matter for adverse comment, but the Judge 
has merely passed over the matter with a 
casual remark thatthe complaint has not 
been filed. We think this point should 
have been put to the Jury in much stronger 
fashion. Whenthe prosecution does not 
choose to file P. W. No. Is complaint that 
omission will re act strongly on the credibil- 
ity of his present story and that should 
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have been pointed out tothe Jury. Had 
the complaint been filed, the Judge should 
have gone onto say that P., W. No. lcited 
in it as eye-witnessess several persons who 
have not been examined, and that that was 
another point for the Jury to consider in 
deciding on the credibility of P. W. No.1. 

The fact that witnesses cited in the charge- 

sheet as eye-witnesses were not examined 
is to our minds unimportant, and the 
defence could not claim that the Judge 
must put the charge-sheet tothe Jury as 
if it was evidence. If the defence wanted 
to comment on statements in the charge- 
sheet it should have elicited appropriate 
facts from the investigating. officer when 
he was in the witness-box and thus secured 
that these facts were put in evidence. 
. Another point of some importance which 
the Judge has not put to the Jury is that 
P. W. No.4 who deposed that he saw the 
thieves escaping with the box and knew 
them, did-not mention their names to the 
Sub-Inspector when examined the next day. 
On this point and the omission to file the 
complaint, points which vitally affect the 
trustworthiness of two out of four direct 
eye-witnesses to the crime, we think there 
has been a serious omission of important 
matters which amounts tos misdirection, 
and. that the Jury was, therefore, not pro- 
perly charged. We must, therefore, allow 
this appeal. 

In the circumstances of the cases consider- 
ing that the learned Judge was evidently 
summing up for an acquittal we do not 
think that this is a case for ordering a 
re-trial. The conviction of appellants and 
the sentence passed on them are cancelled. 
The appellants will be set at liberty. 

V.N. V. Conviction set aside. 


l MADRAS HIGH COURT. 
CRIMINAL Revision Case No. 649 oF 1926, 
ORIMINaL Revision Prtirion No.-649 or 1926. 
October 7, 1926. 

Present :—Mr. Justice OCurgenven. 
In re MENNAKANTI ROSAYYA AND 
OTHERS— A CcUSED— PETITIONERS. 
Criminal Procedure Code (Act V of 1898), s. 16— 
Bench of Magistrates— President voting against finding 
of guilt, whether incompetent to give casting vote on 
question of sentence a ae poe 


MONOHAR ALI v..BMPEROR. 
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The fact that the President ofa Bench of Magis 
trates was among those who thought the accused 
were not guilty, does not render him incompetent to 
vote on the question of sentence, on the accused 
being found guilty by a majority of the Bench. 

Petition, under ss. 435 and 439 of the Code 
of Criminal Procedure, praying the High 
Court to revise the judgment of the Court 
of the First Class Bench of Magistrates of 
Narasaraopet in Summary Trial No. 671 of 


"1925. 


Messrs, V. L. Hthiraj and A.S. Sivakami- 
nathan, for the Petitioners. yess 

The Public Prosecutor, for the Crown. 

ORDER.—The fact that the President 
of the Bench was among those who thought 
the accused weré not guilty was no reason 
why on their being found guilty by a 
majority of the Bench, he should not vote 
on the question of senterce. That being 
so, his casting vote settled the sentence 
at Rs. 25 instead of Rs. 10 and so far as 
I can seethe procedure in doing so was 
perfectly legal. The criminal revision case 
is dismissed. 


v. N. V. Revision dismissed. 


CALCUTTA HIGH COURT. 
CRIMINAL APPEAL No. 445 or 1926, 
December 8, 1926. 
Present:—Mr. Justice Cuming and 
Mr. Justice Gregory. 
MONOHAR ALI—AccoUsED— APPELLANT 
: VETSUS 
l EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 476— 
‘False evidence— Evidence quite immaterial—Com- 
plaint not advisable. 

When a false statement made by a witness is clearly 
immaterial and nothing hinges on it, the case is not 
a fit one for making a complaint under s. 476, Ori- 
minal Procedure Code. [p. 535, col. 1.] 

Babus Jitendra Kumar Sen Gupta and 
Raj Kumar Chakravarti, for the Accused. 

Mr. Khundkar, for the Respondent. 

JUDGMENT.—This isa complaint 
made by the Sessions Judge of Noakhali 
under s, 476, Criminal Procedure Code, 
against one Monohar Ali on the ground 
that this person gave false evidence in his 
Court. In bis complaint the learned Judge 
states that Monohar appears to have given 
false evidence before him in the Sessions 
Case No.1 of April, 1926, having made 
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the following statement, “I know Golam 
Rahaman, son” of Idris ‘constable's sister. 
Ha ‘married P.W; Monu Chowkidar's sistér 
now dead”. The learned Judge is of opinion 
that this statement that “Monu Chowkidar's 


sister now dead” is false because if was ' 


contradicted by Manu Chowkidar ‘himself. 
He states that his sister is not dead but has 
been divorced and is still living. It may 


here be stated that the case in which this- 


false evidence isalleged to have been given 
was a case of theft 
Noab Ali by one Nazir Ahmed. It 
was alleged in that case that Noab 
Ali had entered Nazir Ahmed’s house 
and stolen a number of articles. Mr. 
Khundkar, the Counsel for the Crown, 
admits that whether Monu Chowkidar's 
sister was alive or whether she was dead 
had nothing whatever to do with the case 
and nothing in the case turned upon it. 
Obviously, therefore, whether she was alive 


or dead made no difference whatever in the 


case. If the false statement made is clearly 


immaterial and if nothing hinges on it then” 


clearly this is not a fit case for making 
a’ complaint for ‘the prosecution of the wit- 
eee E ee NENG 


The result is we must order that this’ 


complaint should be withdrawn. 
ALN. AL Order accordingly. 


OUDH CHIEF COURT. 
Criminat Revision No. i2 or 1927. 
January 26, 1927. 
Present:—Sir Louis Stuart Kr., 

Chief Judge. 
RAGHUPAT SINGH—AccosEp— 
APPLICANT 
VETSUS 
EMPEROR rtaroven MATHURA 
SINGH— Opposite PARTY. 

Penal Code (Act XLV of 1860), ss. 497,498—Entic- 
ing married woman—Marriage, nature of evidence 
necessary to prove—Precedents as to sufficiency of 
evidence, value of—Evidence Act (I of 1872), s. 50... 

A Court, under the provisions of s. 50 of the 
Evidence Act, while not directed to exclude evidence 
of opinion as expressed by conduct to prove a legal 
marriage is directed not to base a finding that such 
a marriage has taken place upon the evidence of 
opinion alone. Outside that, a Court is at perfect 
liberty to arrive at adecision as to whether a legal 
marriage‘is in existence upon all relevant and ad- 
missible evidence, which is placed before it in the 
due course of law, and will decide upon such 
evidence whether such a marriage is or is not proved, 
when after considering the matter before it, it either 
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believes it to exist or considers existence so prov. 
bable that a prudent mam ought, in the circumstantes’. 


. of a particular case, to act upon:-the supposition: 
[p. 535, col, 2; p.536, col. J z 


that it does exist. [p 
It is not usually profitable for a Court in deal- 


ing with evidence in one case to endeavour to ob-, 
tain much in the way of guidance front the way’ 


in which another Court dealt with ‘different evidence 
in another case. [p. 535, col 2.] . a 


Application for revision against an ‘order 


of the Sessions Judge, Fyzabad, dated 12th 
January, 1927, upholding that of the Magis- 
trate First ‘Class, 
January 1926. 

Mr. Niamat Ullah, for the Applicant. 


JUDGMENT.-—In this application for 
revision it is urged that Raghupat Singh, 
who has been convicted of enticing away 
a married woman and sentenced under the 
provision of s. 498 Indian Penal Code, has 
been wrongly convicted hecause there is 
not sufficient evidence in law to prove 
the marriage of the woman. The evidence 
to prove the marriage of the woman is the 
evidence of her father-in-law, the evidence 
of herself and the evidence of the Headman 
of the village. Boththe father-in-law and 
the Headman were present at the ceremony 
of marriage. It is urged by the learned 
Counsel, who presents the application, that 
in view of the decisions in Hmpress v. 


` Pitambur Singh (1),: Empress of India v. 


Kallu (2), Queen-Empress v. Pirthi (3) and 


` Emperor v. Phikku (4), thisevidence is not 


sufficient to support in a criminal case the 
fact that the marriage took place. Refer- 
ence has been madeto the provisions of 


“8.50 of the Indian Evidence Act. In my 


opinion itis not usually profitable for a 
Court in dealing with evidence in one case 


` to endeavour to obtain much in the way 


of guidance from the way in which another 
Court dealt with different evidence in 
another case. It is, of course, perfectly clear 
that in a prosecution under s.497 or s. 498 of 
the Indian Penal Code it must be proved 
to the satisfaction of the Court that there 
is in existence a legal marriage before con- 
viction can take place and a Court, under 
the provisions of s. 50of the Indian Evidence 
Act, while not directed to exclude evidence 
of opinion as expressed by conduct to 


(1) 5 O. 566;5 O. L. R. 597; 3 Shome L. R. Cr. R 
13; 2 Ind. Dec. (x. 8.) 968. 

(2) 5 A. 233; A. W. N. (1883) 1; 3 Ind, Dec. (s. 8.) 
205. 

(3) 3 O. 0. 342. 

(4) 89 Ind. Oas 464; 2 O. W. N. 586; 26 Cr. L. J. 
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Fyzabad, dated 22nd: 
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base.a finding that such a marriage has 
taken place upon the evidence of opinion 
aloe, Outside that, a Court is at perfect 
Jiberty to arrive at a decision as to whether 
a legal marriage isin existence upon all 
relevant and admissible” evidence, which is 
placed before in the due course of law, 
and. will decide upon such evidence whether 
such a marriage is or is not proved, when 
' after - considering the matter before it, 
it either believesit to exist or considers 
existence so probable that a prudent man 
ought, in the circumstances ofa particular 
case, to act upon the supposition that it 
does exist. Evidence which will satisfy one 
Ootirt may not: satisfy another, and any 
attempt to lay down a provision that such 
evidence as does not satisfy a particular 
Court shall be insufficientin the future to 
prove asimilar fact before anyother Courtis 
to my mindan attempt to make law rather 
than interpret it. Here there is evidence of 
two eye-witnesses and the woman herself 
to the effect that she married the com- 
plainant, and that the marriage is still 
in existence, and; furthermore, there is the 


somewhat striking point that the applicant © C 


himself admits that sheis a married woman; 
but in spite of these facts it is suggested 
that in view of the opinions of the learned 
Judges, who were parties to the previous 
decisions ‘the conviction should be set 
aside. I am unable to consider that their 
views are in any waya guide in this case, I 
see no reason to interfere either upon the 
ground of sentence or upon any other 
point. I, therefore, reject this application, - 
G. H. Application rejected., 





LAHORE HIGH COURT. 
CRIMINAL APPEaL No, 1212 oF 1926. 
January 24, 1927. 

Present :—Mr. Justice Addison, 
QAIMI—Convict—APPELLANT 

i VETSUS 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), ss. 75, 879, 419— 
Previous conviction for theft—Subsequent conviction 
for false personation—Enhancement of sentence. 

Previous convictions for theft and burglary can- 
not be taxen into account for enhancing the sentence, 
under s. 75, Penal Code, where the subsequent offence 


committed by the accused is cheating by personation 
falling undei s. 419, Penal Gode, . 


“ QATMY D. BMPHROR, 
prove such a marriage, is directed not to’ 
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Appeal from an order of the Sessions. 
Judge, Shahpur at Sargodha, dated the 3rd 
September, 1926. 

Mr. Din Diayal Kapur, for the Govern- 
ment Advocate, for the Crown, 

JUDGMENT.—The appellant pleaded 
guilty to a charge under s. 419, Indian 
Penal Code, and was sentenced to seyen 
years’ rigorous imprisonment under that 
section, read with s. 75 of the Indian Penal 
Code. His grounds of appeal, which were 
sent from Jail, are to the effect that he was 
drunk when he represented as a witness 
for the defence in a particular case that 
he was another person. It has been clearly 
established that he did falsely represent 
himself to be another person when giving 
evidence for an accuséd in a particular 
case, and he was properly convicted under 
8, 419, Indian Penal Code, an offence to 
which he pleaded guilty. I maintain his 
conviction. 

He has been previously convicted as 
follows: 

(1) he was sentenced to six months’ 
rigorous imprisonment on the 17th of 
DE 1915, under s. 457, Indian Penal 
ode, $ 
(2) he was sentenced to two years’ rigo- 
rous imprisonment on the 9th of Decem- 
n 1918, under s. 380, Indian Penal Code, 
an 

(3) he was sentenced to two years’ rigo- 
rous imprisonment anda fine of Rs. 300 on 
the 3lst January, 1921, under s. 429, Indian 
Penal Code. 

It seems somewhat anomalous that pre- 
vious convictions for theft and burglary 
should be taken into account in increas- 
ing his sentence in the present case where 
what he did was to appear in Court and 
falsely represent himself to be another 
person when he was giving evidence on 
behalf of a particular accused, The maxi- 
mum sentence under s, 419, Indian Penal 
Code, standing by itself, is three years’ 
rigorous imprisonment. In the circum- 
stances I accept the appeal to the extent of 
reducing the sentence unders, 419/75, Indian 
Penal Oode, to four years’ rigorousimprison- 
ment, 


R. L. Sentence reduced.: 


. 
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ALLAHABAD HIGH COURT. 
CriminaL Raviston No. 635 oF 1926. 
‘November: 10, 1926, : 
Present: —Mr. Justice Iqbal Ahmad. 
NAZIR AHMAD—AcousEp—APPLIOANT . 
pi versus 
EMPEROR—OprosiTs PARTY. 
Penal Code (Act XLV of: 1860), s. 114, 830—Stimu- 
lating commission of offence by remarks and sugges- 
tions—Abetment—‘Instigation’. 


While some persons were voluntarily causing hurt: 


to another, the accused who was standing by expressed 
his approval of the conduct of the assailants and 
suggested that the victim should be given a sound 
beating. It was found that blows were inflicted after 
the accused's remarks: 3 

Held, that the accused stimulated the commission 
of the offence and, therefore, was guilty of abetment. 

Instigation necessarily connotes some active sugges- 
tion or support or stimulation to the commission of 
the act itself. vA 

Appeal from an order of the Sessions 
Judge, Kumaon. 

Mr. L. M. Roy, for the Applicant. 

The Assistant Government Advocate, for 
the Crown.. ` 


JUDGMENT.—The applicant, Nazir, 


Ahmad, was convicted under s. 330 read 
with section 114 of the Indian Penal Code 
by the Assistant Sessions Judge of Pilibbit 
and was sentenced to six months’ rigorous 
imprisonment and was further ordered to 
pay a fine of Rs. 500. 

The case against him was that when 
Nisar Husain,’ Rahim Baksh and Nishana 
were maltreating the complainant Dori for 
the purpose of committing extortion, he 
tacitly, if not actively instigated the com- 
mission of the offence by those persons, 
by expressing approval of their conduct in 
maltreating a tenant and by suggesting that 


the tenants having lost their heads, they’ 


should: be given a sound beating, - The 
point argued before me by the learned 
Counsel for the applicant is that the facts 
disclosed by the evidence of the prosecu- 
tion witnesses with regard to the part taken 
by Nazir Ahmad do not constitute the 
offence of which he has been convicted. It 
is argued that the remark of Nazir Ahmad 
“to the effect, that tenants ought to be beaten, 
was a mere expression of an opinion ap- 
proving the actions of the persons who 
were actually engaged in beating Dori and 
did not in any sense amount to an instiga- 
tion by him for the commission of the 
offence of extortion. I find myself unable 
to agree with this contention. It has been 


found by the learned Sessions Judge that ` 


kicws were inflicted after Nazir Ahmad 
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made the remarks noted above. As was 
observed in the case of Raghunath Dass v. 
Emperor (1), “instigation necessarily con- 
notes some active suggestion, or support 
or stimulation to the commission of the act 
itself", Iam-not, after hearing the evi- 
dence of the prosecution witness, relating 
to the part played by Nazir Ahmad, and 
after going through the observations of the 
learned Sessions Judge on this point, pre- 
pared to hold that the learned Sessions 
Judge was wrong incoming to the con- 
clusion that by the remarks that Nazir 
Ahmad made on that particular occasion 


. be did not stimulate the commission of 


the offence by the applicants in the con- 
nected case, and as such the conviction of 
Nazir Ahmad must stand. 

But at the same time I cannot overlook 
the fact that it is only technically that Nazir 
Ahmad. is being held guilty of the offence 
for which he has been convicted. There 
is nothing to show, that when he uttered the 
remarks noted in the judgment of the Court 
below, he ever intended thereby to induce 
Nisar Husain and other to further beat 
the complainant. In this view, I think that 
a sentence of one month’s rigorous impri- 
sonment would meet the ends of justice in 
this case. Accordingly I reduce the sen- 
tence passed on Nazir Ahmadfrom six 
months’ rigorous imprisonment to one 
month's rigorous imprisonment. The fine 
imposed on Nazir Ahmad, if paid, will be 
refunded to him. 


A. N. A, , Eentence reduced. 
(1) 54 Ind. Cas. 997; 5P. L.J. 129; 1 P. L. T. 60; 
(1920) Pat. 76; 21 Cr, L. J. 213. , 


MADRAS HIGH COURT. 
CrimINAL Revision CasE Nos. 615 AND 
700 or 1926. 

CriminaL Revision Petition Nos, 5(8 
AND 589 oF 1926. 
December 2, 1926. 
Present:—Mr. Justice Wallace. 
Dr. Mir ANWARUDDIN—Comptatnant 
— PETITIONER 
Versus 
FATHIM BAI ABIDIN AND ANOTRER— 
RESPONDENT, 

Penal Code (Act XLV of 1860), s. 499, Excep. 9— 
Defamation—Privilege of Advocate—Presumption of 
good faith—Malice, effect of. 

When a lawyer is acting in the course of his pro- 
fessional duties and ` is thus compelled, subject to 
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the diselplinary action of the Court, to put-forward 
everything which may assist his client, good faith. 
is to be presumed; bad faith is not to be assumed 
merely because a statement by him is prima facie 
defamatory, “but. there must be some independent 
‘allegation and proof of private-malice from. which 
in the circumstances of the case the Court considers, 
itself justified in inferring that the statement was 
not made because it was necessary in the interests 
of the client- but that the occasion was wantonly 
seized as an opportunity to vent private malice. 
[p..539, col. 1.] ie . ees 

Even in cases where some private malice is grati- 


` fed by the publication of the’ statement, if such 


publication was imperatively called for in the inter- 
ests of his duty to his -client, the presence of such 
malice will not negative the presumption of good 
faith. [p. 539, col. 2.] | 
“A Vakil appearing for the defence inan action 
for defamation, in the course of his argument made 
statements in. Court, oral and written, to the effect 
that the defamatory statement was in substance 
true and had been set out as a fact in a reported 
judgment of the High Court in certain proceedings 
for professional misconduct against the Advocate. On 
2 charge of defamation against the Vakil and his. 
client: f 

Held (1) that, in the absence of anything to show 
that the client’ instructed the Vakil in the definite 
terms used by him inhis argument, the client was 
not guilty of any offence; {tbid.] . 

(2) that the Vakil made the statement in good faith. 
and came within the 9th Exception to s. 499, Penal 
Code, inasmuch as the.truth of the statement was an 
essential element of the defence and the Vakil would- 
have .been gravely lacking in his duty to his client. 
if, when he had its truth definitely set out in a 
public law report, he omitted to bring that to the 


Abe} the Court” before whom he was arguing. 
ibid. : i = 
- Petitions, under ss. 435 and 439 of the- 
Code- of. Criminal- Procedure, 1888, praying- 


the High Court to revise the order of the: 
Court of the Chief Presidency Magistrate, 
Egmore,-dated-22nd July, 1926, and-29th 
July, 1926, and passedin Application No. 2618, 
of 1926 and the order of the said Court, 
dated 30th July, 1926, 12th August, 1926, 
18th August, 1926, and 24th August, 1926, 
and passed in Application No. 1770 of 1926. 

Mr. V. L Ethiraj, for the Petitioner. 

Mr. K. P.. Krishnan Menon, for the 
Crown. — 

ORDER.—These are two petitions to 
revise the orders of the Chief Presidency 
Magistrate dismissing under s. 203 of the 
Criminal Procedure Code two complaints 
bythe petitioner for defamation. The 
counter-petitioner in Criminal Revision 
Oase No. 700 is a Vakil of this Court. 
The petitioner, who is an Advocate of 
this Court, was prosecuting in his own 
name two cases of defamation, one agairst 
Murad Ali and one against Fathim Bai 
Abidin, the statements complained of be- 
ing both of the same nature, to the effect 
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that the complainant had infected his wife 
with venereal disease. In the coursée.of his 
argument for. the:defence in. Murad. Ali's 
case his Vakil, the-.countey-petitioner in 
Case No. 700, made an -oral statement that 
thé defamatory statement was in substance 
true and had been set out asafactina 
judgment of this Court reported in. In the 
matter of an Advocate of the High Court (1).. 
In the course of his argument for thé- 
defence ‘in the other case, the same Vakil 
putin to the Magistrate written notes of: 
defence arguments which contained the. 
same statement. The petitioner charged the. 
Vakil for defamation on the footing of this 
oral statement and these written notes of 
argument, and charged also the accused in- 
the ‘notes of argument’ case for defama- 
tion in that she had instructed her Vakil’ 
to publish in his argument for defence the 
defamatory matter. These complaints have, 
been dismissed and the petitioner comes 
up in revision. BA Lha Tadi 
The second Case No. 615 of 1926 may be 


-shortly disposed of. There is no evidence 


to show what the instructions of the lady to 
her Vakil were and this Court cannot assume ` 
against her that.she instructed him in the 
definite terms used by the Vakil in his 
argument, That complaint was, therefore, 
rightly dismissed and I dismiss Criminal’ 
Revision Case No. 615. i : 


Asto case No. 700, the Magistrate has 
dismissed that -complaint mainly on his 
view of the law as itstands at present that 
a complaint for defamation against a lawyer 
for matters uttered in Court in the course 
of his professional duties cannot be enter- 
tained. In an early Full Bench case in 
this: Court Sullivan v. Norton (2), it was 
laid- down that such utterances by a lawyer 
in the course of: his professional duties and 
required by his duty to his client are ab-- 
solutely privileged. This. Full Bench. 
tuling has not been overruled but un-. 
doubtedly another Full Bench decision. 
in Tiruvengada Mudalt v. Tripurasun- 
dari Ammal (3), though not referring 
to this Full Bench case, has doubted 
the correctness of the application to’ 
criminal law in India of the English 


4 


(1) 76 Ind. Cas. 873; 18 L. W. 823; 45 M. D. J.. ` 


639; 46 M. 903: 25 Cr. L. J. 281; A. I. R. 1924 Mad: 
265: 33 M. L. T. 110 (F. B.). ue 
(3) 10 M. 28: 3 Ind. Dec. (x. s.) 770 (F. B.). 
(3) 96 Ind. Cas. 978; 51.M. L. J. 112; (1926) M. W.- 
N. 606: 49 M. 728; 27 Cr. L: J: 1026; A. I, R. 1926 
Mad. 906; °25 L. W. 207; M i 


^a 


S 


(i00 1; 0, 1997] 
Common Law doctrine of absolute privilege. 
If I may say so with respect, I share that 
doubt and am of opinion that the Indian 
Jaw on the subject is to be found within 
the four corners of the Indian Penal 
Code. I am, however, sitting as a Single 
Judge, bound by the Sullivan v. Norton (2), 
case which has not been overruled and have 
two alternative courses open to. me, either 
to dismiss the petition on the ground that it 
js covered by the Full Bench case or to 
refer the Full Bench case for re-considera- 
tion. The latter Iam not prepared to do 
in this case because it appears to me that, 
even on the interpretation of the Indian law 
of defamation as set out by various High 
Courts in reported rulings, the present com- 
plaint is not maintainable. There is a course 
of such decisions which interpreting the 
9th Exception to s. 499, Indian Penal Code, 
definitely lays down that, when a lawyer is 
acting in the course of his professional 
duties and is thus compelled, subject to the 
disciplinary action of the Court, to put for- 
ward everything which may assist his client, 
good faith is to be presumed, and bad faithis 
not to be assumed merely because the state- 
ment is prima facie defamatory, but that 
there must be some independent allegation 
and proof of private malice from which in 
the circumstances of the case the Court con- 
siders itself justified in inferring that the 
statement was not made because it was neces- 

„Bary in the interests of the client but that the 
occasion was wantonly seized as an oppor- 
tunity to vent private malice. This is the 
general principle tobe gathered from the 
decisions of the High Court of Bombay, 


In re Nagarji Trikamji (4), of Calcutta: 


Nikunja Behari Sen v. Harendra Chandra 
Sinha (5), of Patna Nirsu Narain Singh v. 
Emperor (6) and McDonnell v. Emperor (7) 
of Rangoon. Ientirely agree with this ex- 
position of the law. 

T take it that this principle implies and 
carries with it this other principle 
that even the presence of malice will 
not override the presumption of good 
faith where the statement which was 
made obviously necessary in the interests 
of the client, and where the lawyer 
could not omit to make it without gravely 

(4) 19 B. 340; 10 Ind. Dee. (x. 3.) 230. 

(5) 20 Ind. Cas. 1008; 41 C. 514; 14 Cr. L. J. 528; 18 
GC. W. N. 424. 

. (6) 97 Ind. Gas. 354; 27 Cr. L. J. 1090; 7 P. L.T. 
608; (1926) Pat. 314; A. I. R. 1926 Pat. 499. 

(7) 92 Ind. Cas. 737; 27 Cr, L. J. 321; A. I. R. 1925 

Rang. 345; 4: Bun L, J. 147; 3 R. 524. 
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imperilling the interests of his client and 
would in fact not be discharging his duty 
to his client unless he made it; that is, that, 
even though some private malice is gratified 
by the publication of the statement, if such: 
publication was imperatively called for in 
the interests of his duty to his client, the 
presence of such malice will not negative the 
presumption of good faith. That principle- 
seems to me to apply directly to the present 
case. The petitioner complains that the 
Magistrate has not heard all the evidence 
that ‘he was prepared to adduce on the 
matter of independent malice due to per- 
sonal enmity. I am prepared to assume 
that to be so. Even so, if the counter- 
petitioner's duty to his client imperatively 
demanded that the statement should be 
made, good faith is present, sufficient gocd 
faith to remove the offence out ofthe cate- 
gory of defamation. That the counter- 
petitioner's duty to his client imparatively 
demanded that the statement should be 
made, seems to me unquestionable. The 
truth of the statement complained of in the 
cases in which he was appearing for the 
defence was an essential element of the 
defence and the Vakil would have been 
gravely lacking in his duty to his client if, 
when he had the truth of that statement 
definitely set out ina public Law Report he 
omitted to bring that to the notice of the 
Court before whom he was arguing. It hae, 
of course, been pointed out that the Law 
Report merely deals with the “matter of 
Mr. A” without setting out the present peti- 
tioner’s name in full. But the petitioner 
has never argued that the report does not 
refer to him, nor in the circumstances of the 
case was such an argument possible. The 
case was fully reported in the newspapers 
at the time and no Court could or would 
have listened to an argument that the Law 
Report did not refer to the present petition- 
er. Iam clearly of opinion, therefore, that 
the publications complained of were im- 
peratively necessary for the conduct of the 
defence in the cases in which the counter- 
petitioner was appearing professionally and 
that, therefore, they were made in good faith 
and cannot be made the subject of a charge 
for defamation. I am, therefore, not prepar- 
ed to interfere, and dismiss this petition 
also. 


VIN. V. Petitions dismissed. 
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CALCUTTA HIGH COURT. 
ORIMINAL Revision Cass No. 907 oF 1926. 

December 8, 1926. _ 
Present ;—Mr. Justice Cuming and 
f Mr. Justice Gregory. 
RADHIKA MOHAN DA8—PETITIONER 
versus 
HAMID ALI—Oppostrs- Parry. 

„Criminal Procedure Code (Act V of 1898), ss. 4 (b), 
7L (4), 190, 250—False report by Excise Oficer—-Order 
for compensation—'Complaint'—‘Police report.’ 

An order for compensation may be made under 
s. 250, Criminal Procedure Code, against an: Excise 
Officer who makes a false and frivolous report to a 
Magistrate. i 

The report of an Excise Officer isa complaint within 
s. 4 (h), Criminal Procedure Code; and is a Police 
report only for the purposes of s. 190 of the Code. 


Mr. Heramba Chandra Guha and Babu 
Surendra Mohan Ghose, for the Petitioner. 

Mr. Kundkar, Deputy Legal Remem- 
brancer, for the Crown. : 

JUDGMENT.—The facts of the case 
are as follows: The petitioner is a Sub- 
Inspector of Salt and Excise. On receipt 
of certain information he prosecuted the 
opposite party for selling liquor without 
@ license. On trial the opposite party was 
acquitted, The Court held that the case 
was false and ordered the Sub-Inspector 
to pay Rs. 51 as compensation to the 
opposite party unders. 250. Against this 
order the petitioner has moved this Court 
and was granted a Rule on the ground that 
the case not having been instituted on 
complaint or information to a Police Officer 
or Magistrate as contemplated under s. 250 
of the Criminat Procedure Code the order 
directing payment of compensation is ultra 
vires, Í 

The argument put forward by the peti- 
tioner is this. The Excise Officer acted 
upon the information ofan informer. He 
then under s. 73 and s. 74 of the Excise 
Act investigated the matter and under 
s. 74 (4) submitted a report to the 
Magistrate, that under s. 74 (4) the report 
is: a Police report and so he is in the 
same position as a Police Officer making 
a report to the Magistrate. Section 250 
contemplates that it is the person who 
made the complaint to the Magistrate or 
the person giving information tothe Police 
who is to be held liable under s. 250 and 
hence that in tha case of an Excise Sub- 
Inspector it is the informer who is liable 
to pay the compensation. His contention 
really amounts to this. That in a case 
like this the Sub-Inspector -is in the posi- 
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tion of a Police Officer who makes a report 
to the Magistrate after investigating an 
information made to him by some person 
or other, The simple answer to this argu- 
ment is that this report of the Sub-Inspec- 
tor of Excise to the Magistrate is a Police 
report only for the purpose of s. 190 of the 
Criminal Procedure Code. Section 74 (4) 
saysit shall be deemed to be a Police report 
for the purposes of s. 190. The logical de- 
duction from this is that for other purposes 
the report is not a Police report. It is 
quite clear that it falls within the defini- 
tion of complaint in s. 4 (h), Criminal Pro- 
cedure Oode, for it is obviously an allega- 
tion made to the Magistrate in writing 
with a view to his taking action under the 
Code, that some person known or unknown 
has committed an offence. It is,no doubt, 
added that this does not include the 
report of a Police Officer.. But the report 
of the Excise Sub-Inspector is only deemed 
to be a Police report for the purpose of 
s. 190, Criminal Precedure Code, and not 
for the purpose of s. 4 (h). So far as s. 250, 
Criminal Procedure Code, is concerned 
s. 74 (4) has no application, and the informa- 
tion given to an Excise Officer is not for 
the purpose of s. 250 information given to 
a Police Officer. 

Even if the report tothe Magistrate by 
the Excise Officer be not a complaint, itis 
information given toa Magistrate and the 
Excise Oficer is the person on whose 
complaint or information the accusation 
was made. 

The result is the Rule must be discharg-. 
ed. 

A Rule discharged. 


N. A. 


LAHORE HIGH COURT. 
CriminaL Revision No. 640 or 1926. 
July 14, 1926. 

Present:—Mr. Justice Fforde and 
Mr. Justice Addison. 
EMPEROR-—PETITIONER 

x VETSUS 
BAKHSHAN—RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 562— 
First offender—Power of Second Class Magistrates 
— Punjab Government Notification No. 481 of 1910. 

By virtue of the Punjab Government Notification 
No. 431 of 1910 Magistrates of the Second Class in 
the Punjab are competent to exercise the powers con- 

~ ferred by s. 562 of the Criminal Procedure Code. [p. 
541, col. 2.} 
Emperor v, Jawali (1), dissented from, 
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Oase reported by the District Magistrate, 
Multan, with his No. 1637 of 20th April, 
1926. 

FACTS.—tThe case was reported on the 
following grounds:—“ That the Magistrate, 
Second Ulass, was not competent to award 
a sentence under s. 562, Criminal Procedure 
Code, On the analogy of Emperor v. Jawali 
(1), I submit the file to the High Court 
with the recommendation that the order 
of the Magistrate be set aside and the 
case remanded for a fresh order to be 
passed in accordance with law.” 

' Mr. R. C. Soni, for the Government Advo- 
cate, for the Petitioner. ae 
ORDER. 

Fforde, J.—The facts out of ‘which 
this revision has arisen may be stated 
shortly :— 


One Bakhshan was on the 25th of Febru-: 


ary, 1926, convicted of theft under the pro- 
visions of s. 379 of the Indian Penal Code 
by a Magistrate invested with Second Class 
powers. The Magistrate applying the pro- 
visions of s. 562 of the Code of Criminal 
Procedure directed that the offender be 
released on his entering into a bond with 
surety in the sum of Rs. 200,.to appear 
and receive sentence when called upon 
during a périod of six months, and in the 
meantime to keep the peace and be of 
good behaviour. 

The District Magistrate has, under the 
provisions of s. 438 of the Code of Criminal 
Procedure, reported the matter to this 
Court, with a recommendation that the 
order of the trial Magistrate be set aside, 
andthe case remanded for a fresh order 
to be passed in accordance with law. The 
learned District Magistrate has adopted 
this course by reason of a judgment of 
Moti Sagar, J., ia Emperor v. Jawali (1). 
The learned Judge in that case held that 
a Second Class Magistrate was not compe- 
tent to act under the provisions of s. 562, 
and that his proper course would have 
been to have submitted the case to a First 
Olass Magistrate, or a Sub-Divisional Magis- 
trate, for orders with his report, if he was 
of the opinion that the case wasa fit one 
for the exercise of powers under that sec- 
tion.and he accordingly remanded the 
Case to the trial Magistrate to take 
the proper steps, The learned Judge in 
coming to this conclusion was not inform- 
ed that Magistrates of the Second Class 


(1) 81 Ind. Oas. 948; 5 Loh, 36; A. I, R. 1924 Lah. 
. 454; 25 Or, L, J, 1194, 
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have been specially empowered by the 
Local Government to exercise the powers 
conferred by s. 562 of the Code of Criminal 
Procedure. Thisis a matter upon which 
the District Magistrate in that case should 
have satisfied himself before taking steps 
under s. 438 of the Criminal Procedure 
Code. The notification in question is con- 
tained in Part I of the Punjab Government 
Gazette of April 22nd, 1910, at page 303. 
The notification itself which is dated the 
18th of April, 1910, and numbered 431 
(Home) reads as follows:— | 

“The Lieutenant- Governor of the Punjab 
is hereby pleased to invest all Magistrates 
of the Second Class in the Punjab with the 
power to exercise all or any of the powers 
conferred upon a Court by the provisions of 
s. £62 of the Code of Criminal: Procedure, 
1888,” , 

As itis perfectly clear from this notifi- 
cation that Magistrates of the Second Class 
are competent to invoke the provisions of 
s. 562 of the Code of 3 Criminals Procedure, 
it follows that in the present case the 
trial Magistrate has acted with perfect pro- 
priety and in accordance with law. His 
order, therefore, must stand, and the re- 
commendation of the District Magistrate 
be refused. 


- Addison, J.—I agree. | we 
aN. A. Revision dismissed, 


PATNA HIGH COURT. 
CRIMINAL Revisions Nos. 534 AND 550 
oF 1924, 

p” January 28, 1925. 
Present:—Justice Sir B. K. Mullick, Kr, 
and Justice Sir John Bucknill Kr. 
DESHI SUGAR MILL—PETITIONER 
versus 
TUPSI KAHAR AND GTHERS— OPPOSITE 
Party. 

Criminal Procedure Code (Act V of 1898), 8. 183-= 
Public nuisance—Contamination of river water by 
industrial concern—Hvidence of contamination— 
Complaint against several persons—Evidence against 
particular wrong-doers, necessity of~-Order prohibita 
ing discharge, whether can be passed. 

An order prohibiting the discharge into a river-of 


549 
“an effluent which might be injurious to the health 
of the community which has rights to the use of the 
water in such stream, can be made under the second 
paragraph of s. 133 (1), Criminal Procedure Code. [p. 
, 542. col. 2 

It is not admissible for a tribunal to assume that, 
even if a nuisance is proved but not as against any 
particular party complained of as causing it, an order 
prohibiting such nuisance can be issued against all 
bans against whom complaints are made. [p. 543, 
col. 1. 

Where nuisance is complained of against two per- 
sons it is necessary to prove substantially, before an 
order could be made against either or both of them, 
that either or both caused the nuisance. [ibid ] 

Although it is of the utmost importance that sources 
of public watersupply must be maintained pure 
and free from pollution by industrial factories, yet 
such pollution must be convincingly proved against 
a wrong-doer before any order can be passed against 
him. [bid.] 

The question whether the water of a river has been 
contaminated by the effluents-of an industrial concern 
is one which calls for scientific enquiry and cannot 
be decided merely upon the opinion of the neigh- 
pouring villagers. ` [p. 543, col. 2.} 

Criminal revisions from an order of the 
Second Class Sub-Deputy Magistrate, 
Siwan, dated the 25th July, 1924. 

Messrs, S. Hasan Imam Akbari and Sul- 
tanuddin Husain, for the Petitioner. 

' Messrs. S. P, Varmaand Hareshwar Pra- 
sad Sinha, for the Opposite Party. 


JUDGMENT. 

Bucknill, J.—In this matter there were 
two applications in criminal revisional 
jurisdiction. They have been substantially 
heard together; they both raise substan- 
tially the same point. Application No. 534 
of 1924 is made by the Manager of New 
Sugar Mill, Siwan; Application No. 550 
of 1924 is made by the Manager of Deshi 
Sugar Factory, Siwan. Both these sugar 
factories or mills are situated on the bank 
of the river Daha; the New Sugar Mill is 
a good deal (some few miles) lower down 
the river than the Deshi Sugar Factory 
and the former has only been in existence 
some four years; the latter is an older 
institution. In April of last year a peti- 
tion was filed before the Sub-Divisional 
Officer of Siwan which is in the Sarna 
District by nearly a hundred persons liv- 
ing in the neighbourhood of the river 
complaining that the river had been pol- 
luted by the Mills’ effluents; they alleged 
that some cattle had died as a result, so 
they thought, of drinking the river water; 
they stated that they were afraid that 
there might be an outbreak of disease 
and they prayed that action might be taken 
against the two Mills under the provisions 
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of s. 133 of the Criminal Procedure Code. 
The Sub-Divisional Officer thought fit to 
refer the matter to an Honorary Magis- 
trate for a report and this gentleman re- 
ported that he thought that there had 
been some contamination of the river by 


refuse matter which had been allowed to 
be discharged from the Mills, but that it 


was difficult to say from which, The Sub- 


Divisional Officer ordered on the 10th of 
May that notice should be issued on the 
Managers of both Mills to appear before 
him to show cause why they should not 
be prohibited under s. 133 of the Crimi- 
nal Procedure Code from polluting the 
water of the river by discharging into 
it noxious and dirty water: from their 
factories. Both parties eventually appear- 
ed and an order was passed directing the 
Managers under what purported to be sub- 
s. (1) of s. 133 of the Oriminal Procedure 
Code to discontinue, prior to the 28th of 
May last, draining into the river dirty or 
noxious water and to abate the nuisance 
thus caused on that account. It was fur- 
ther ordered in the alternative that the 
applicants should move the Sub-Deputy 
Magistrate of Siwan to have the order set 
aside or modified. The applicants did 
appear before the Sub-Deputy Magistrate 
and evidence was heard on both sides, 
As a result the Sub-Deputy Magistrate. 
made the orders absolute. The applicants 
then moved the Sessions Judge against this 
order but the Sessions Judge refused to 
refer the matter to the High Court and re- 
jected the application. 

Now, it is true that certain small legal 
points were raised before the Sessions 
Judge, but they have not been seriously 
pressed before this Court, the applicants 
preferring to rely upon a more. cogent 
argument. It was, however, pointed out 
that under the provisions of s. 133 (1) of 
the Criminal Procedure Code the first 
paragraph regarding the removal of a 
nuisance from a river was, perhaps, hardly 
applicable to the case of the pollution of 
a river by an effluent from a factory. It is 
not now very material whether that is so or 
not ; for it is quite clear that the second 
paragraph of the sub-section in question 
gives ample power to make an order pro- 
hibiting the discharge intoa river of an 
effluent which might be injurious to the 
health of the community which has rights 
to the use of the water in such stream, 
What, however, is now urged on behalf: 


al 


“-f10d £ 6.1927) 
--in- particular of the New Sager Mill is 
| that there was no evidence whatever of 

any real value that there had in fact 
- been any contamination of the water of 

the river by any effluent from the factory; 
~ but that, on the other hand, there was 
overwhelming and scientific evidence on 
the. part: of.the New Sugar Mill to show 
that that Mill discharged nothing noxious 

into the stream. . 

The Deshi Sugar -Factory, which ob- 
serving that no complaint had ever been 
taken against their factory, or as to the 
condition of the stream prior to the 
appearance on the bank of the New 
Sugar Mill, pointed out that no attempt 
had been made to prove that any dis- 
charge from their (the Deshi) Factory, was 
-hoxious. 


The conclusions are clear: firstly, that 


if examination of the waters of the river .. 


below the New Sugar Mill showed no 
“contamination, the Deshi Factory, which 
is rather higher upstream, was not a 
- culprit any more than the new Sugar 
“Mill. Secondly,.that in law it is not 
“admissible for a tribunal to assume, the 
attitude that, even if a. nuisance is 
proved but not as against: any particular 
‘party complained of as causing it, an 
corder prohibiting -such nuisance can be 
‘issued against all parties against whom 
-complaints are made, To - illustrate this 
“principle in this case: even if it had been 
shown wen incidentally on the evi- 
“dence does not appear to have been the 
case) that a nuisance existed due to 
contamination of the water of the river 
-by what was a noxious effluent from the 
‘Sugar Mills, it would be necessary to prove 
-Substautially, before an order could be 
made against eithér or both of the Mills, 
that the effluent from either or both was 
‘noxious. Unless this is done it is obvious 
that a totally. illegal and unjust order 
might bs made against one or other ‘of 
the Mills which may have. done absolutely 
nothing wrong...” - 


It need hardly be said that it must be 
recognized by every one that it is of the 
utmost importance that sources of public 
water supply must be maintained pure 
and free from pollution by industrial 
factories ; but such pollution must be 
convincingly proved against a wrong-doer 
o any order can be passed against 

im, 
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There is no evidence which Mill con- 
taminated the water and the evidence of 
contamination by effluent from Sugar 
Factories at all was, in my opinion, not 
supported by any adequate testimony. . 

[His Lordship then discussed the evi- 
dence and continued:—] 


The Civil Surgeon and the Chemist think 
pollution of the river (if there is any deteri- 
oration) is due to vegetable . growth, 
little flow at certain seasons and other 
incidental causes, Whilst, as I have 
occasion to repeat, it is most important 
to preserve sources of water supply pure, 
it-is necessary, if charges of pollution 
are to be successfully prosecuted against 
parties alleged to be contaminating such 
sources, that convincing proof of such 
pollution be brought home to their doors. 

This has certainly not been done here ; 
the complaints and evidence in support 
thereof do not even purport to do so 


‘against either Mill individually, nor in my 


opinion on the evidence do they in fact do 
so against either or. both, 


But there is nothing to prevent further 
steps being taken but the evidence should 


“be properly.prepared ; samples of the efflu- 


ents actually flowing from any industrial 


„concern suspected of contaminating the 


river should be taken and analysed and, 
if it then be found that these samples 


contain matter which (taking into per- 
Bpective the volume of the effluent and 


the volume of the river) would be de- 
leterious to the water of the river when 


utilized for domestic purposes, the case ig 


clear. , é 

But the matter is, it must -be em- 
phasized, one which calls for scientific 
enquiry and cannot be decided merely 
because a number of persons, in April or 
May when the river is very low and 


hardly flowing, think that the stagnation 


and impurity of the water, an outbreak 
of illness or the loss of some cattle may 
be due tothe presence near of two sugar 
mills, 

I have no hesitation in coming to the 
conclusion that the orders must in both 
these eases be quashed, firstly, because it 
is not competent to make orders of the 
kind made against two parties simply 
because it is thought that either (or per- 
haps both) may be in fault: and, secondly, 
because the scientific evidence (which ig 
all that matters in these cases) in my 
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view is at present overwhelmingly in favour 
of the applicants. ‘ 


Mullick, J.—I agree. 


A.N. A. -Order quashed. 


LAHORE HIGH COURT. : 
ORIMINAL Revision No, 1528 or 1926. 
‘January 21, 1927. 

Present :—Mr. Justice Campbell. | 
SHRERA—ACOUSED— PETITIONER 
VETSUS 
EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V_of 1898), s. 522— 
Trespass not attended by force—Restoration of pos- 
session, legality of. | 

When an act of criminal trespass was not attended 
by criminal force, or show of force or by criminal 
intimidation, possession of thé property trespassed 
upon cannot be restored to the complainant under 
s. 522, Criminal Procedure Code. 

Hari Chand v. Emperor (1), followed. | 

Oase reported by the District Magistrate, 
Hoshiarpur, with his No: 3987 of Septem- 
ber, 1926, aa 

REPORT.—One Bulaqi instituted a 
complaint on the 13th of July, 1925. against 
one Shera in the Court of the Naib Tahsil- 
dar of Dasuya, exercising powers of a Magis- 
trate of the Third Class, under s. 447 of the 
Indian Penal Code. The allegation was 


the complainant who is blind, obtained. 


possession of a certain area of land under 
the decree of a Civil Court, and that sub- 
‘sequently the accused cultivated this land 
without his permission. It was not alleged 
that the act of trespass was attended by 
criminal force, or show of force .or by 
criminal intimidation. In convicting the 


accused and fining him Rs. 5 only, the 


Magistrate ordered that possession should | 


be restored to the complainant under 
s. 522 of the Code of Criminal Procedure, 

GROUNDS.—lIn view of the facts as 
explained above it is quite evident that the 
Magistrate's order passed under 8.822 of the 
Code of Criminal Procedure was without 
jurisdiction, Hari Chand v.Emperor (1) is in 
point. It is accordingly recommended that 
the order in question may beset aside. The 


w 51 Ind. Oes. 472; 16 P. R. 1919 Or; 20 Or, L. J, 
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Magistrate admits that he made a mis-. 
take and a copy of his report in Urdu is 
appended. l 
ORDER.—There is no appearance. For 
the reasons stated by the learned District 
Magistrate the order under s. 522, Code of 


Oriminal Procedure, is set aside. __ ; 
R. L. Oraer set aside. 


MADRAS HIGH COURT. 
CRIMINAL Revision Case No. 426 or 1926. 
CriMINAL REVISION Petition No. 348 

oF 1926. is g 
October 24, 1926. 
Present:—Mr. Justice Jackson. 
Inre PERIA PONNUSWAMI GOUNDAN 


AND ANOTHER—ACCUSED—PETITIONERS. 
Penal Code (Act XLV of 1860), s. 3889— Restraining 
horse on which person is riding—Wrongful restraint. 
Restraining a horse on which a person is riding so 
as to preventhim from proceeding at the moment of 
restraint is wrongful restraint within the meaning 

of s. 339 of the Penal Code. ` | 


Petition, under ss. 435 and 439 of the Code 
of Criminal Procedure, 1898, praying the 
High Court to revise the judgment of the 
Court of the First Class Bench of Magis- 
trates, Pollachi Taluk in Summary Trial 
No. 20 of 1926. 

Messrs, V.L. Ethiraj.and A. S. Sivakami-« 
nathan, for the Petitioners. ` 

The Public Prosecutor, for the Orown. 

ORDER.—It is argued that restraining - 
a horse on which a person is riding is not 
wrongful restraint as defined by s. 339, 
Indian Penal Code. If the person is prevented 
from proceeding at the moment of restraint’ 
the terms of the section are satisfied. It is 
no defence that he might have got off-the 
horse, and walked in the same direction, ` 

The petition is dismissed, 


Ve N.Y. Petition dismissed, 
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LAT ORE HIGH COURT, 
ALISCELLAN! 1.8 First Civic APPHAL No. 1213 
oF 1325. 

July 12, 1.26. 

Presen’: - Mr. Justice Campbell and 
‘ly, Justice Addison. 
QGURDIAL SINGH—APPELLANT 


TCTSUS 
GURDAKHSH SINGH AND OTHERS 
—RESPONDENTS. 
Ciril Preci ire Code (Act V of 1908), O. XXI,r. 


10 - -Assigam e uf decree—Benami assignggent—Bene- 
jielary’s rigat to execute. 

Where a decre> has been transferred 
person under au instrament in wr 
person elam u r that he was the re; 
the transfer a.l that the transfere 
was a mere’ «„midar for him, c; 
tion of the uw ree under O, XX 
Procedure Cork. _ 






























ANNUREDDI PICHIREDDI. 


It is doubtful whethe 
of Gurdial Singh fulfilled i| 
of O. XXI,r.16 as an appl 
cution of the decree but, as 
it did so, it was nevertheless 
since there was no transfer by 
in writing in favour of Gurdial 
has been ruled recently by the 
High Court in Palaniappa Chettiar v. 
maniki Chettiar (1) that, where a a 
has bken transferred to a particular pers 
under an instrument in writing, no othe 
person claiming that he was the real 
owne der the transfer and that the 
named therein was a mere benamt- 
, can apply for execution of 
under the terms of O. XXI, 
Civil Procedure. We agree 
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ty under s. 53 of the ‘Madras thereof.” The further words need not 
‘t in respect of property attached be quoted. Here the security-bond was 
urety undertakes to return or to pay = d à 

ey on a certain cvent, does not executed for property received and which 
rt. 6 of Sch. II to the Court (Fees Act the executors undertook to return or to pay 
bang from pa a Sete Rs. 40 instead. Under Art. 46 this docu- 

n om unaer a . 

4 SaD AA a en sad bud bean ment should have borne the same duty 
duty as a bottomry bond for thle amount 28a bottomry bond for the amount secured 
4 and the proper stamp seems tobe t-annas. 
e stated under s. 60 of the|Indian This is ouranswer to the reference. The 
p Act of 1849 by the District IMunsif, document would be admissible- in evidence 
Kavali and submitted through the Dis- all the same if the stamp duty and the 
trict Judge of Nellore, in Suit No. 359 of penaly is paid. Apparently when ex- 
1923, on the file of the Panchayat; Court, om Court-fees all documents filed 
Kavali (O. P. No. 19 of 1925 on thej file of ge Courts an omission was made 
the Court of the District Mu ali this particular document. If 
against the order of the sai will always be apen to the 
Court, Kavali, in execution p put it right by the necessary 
said Suit No. 359 of 1923 on s the law at present stands 
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` filed in the Court of the Munsif. 


[200 1. O. 1927) 
sion ofa certain village that was alleged 
to have been leased by the defendant to 
the plaintiffs for a period of nine years on 
the 3rd of February, 1920. The annual 
rent reserved by, the lease was Rs. 400. 
The suit was valued at Rs. 400 and was 
One of 
the pleas taken in defence was that the 
village in dispute was. worth about 
Rs. 20,000 and that the suit was not cogniz- 
able by the Munsif. This plea was 
overruled by the learned Munsif and even- 
tually he passed a decree in the plaintiffs’ 
favour. The defendant filed’ an appeal 
against the decree of the trial Court in the 
Court of the District Judge. One of the 
pleas urged-in the lower Appellate Court 
was that the learned Munsif had no juris- 
diction to try the suit and as such, the 
decree passed by him was a nullity. This 
plea was overruled by the lower Appellate 
Court and the appeal was dismissed. In 


- second appeal before me the decree of the 
- lower Appellate Court has been assailed 


by the learned Counsel for the appellant 
on two grounds. In the first place he has 
urged that the lower Appellate Court has 
erred in' law in overruling the point of 
jurisdiction urged before it without assign- 
ing any reason for holding that the under- 
valuation of the suit by the plaintifis-re- 
spondents did not prejudicially affect the 
disposal of the suit on its merits. The 
second point urged by the learned Counsel 
is that the value of the subject-matter of 
the suit being Rs. 20,000 if the suit had 


` ‘been properly valued, it would have been 


tried by a Subordinate Judge and an ap- 
peal against his decision could lie only in 
the High Oourt and as, because of the 
under-valuation of the suit, the case was 
tried by a Oourt inferior in grade to the 
Court of the Subordinate Judge and the 
appeal was heard not by the High Court 
but by the District Judge, it was clear that 
the under-valuation did prejudicially affect 
the disposal of the suit. 

In my opinion, there is no force in either 


_ of the contentions advanced on behalf of 


the appellant. Section 11 ofthe Suits 
Valuation Act prohibits an Appellate Court 
from entertaining an objection, that by 
reason of the under-valuation of a suit, a 
Court not having jurisdiction to try the 
same exercised jurisdiction with respect 
thereto, unless'the objection was taken in 
the Court of first instance at or before the 
date on which the issues were framed, or 


mg 
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the Appellate UU.rt is satisfied, for reasons 
to be recorded by it in writing, that the 
suit was under-valuéd and that the under- 
valuation thereof has prejudicially affected 
the disposal of the suit on the merits If 
the objection as to jurisdiction was taken 


‘in the Court of first instance before the 


framing of the issues, and the Appellate 
Court is not satisfied either that the suit 
was under-valued or the under-valuation 
has prejudicially affected the disposal of 
the suit, and has before it the materials 
necessary for the decision of the appeal, it 
is authorised by cl. (2) of s.11 of the Suits 
Valuation Act to dispose of the appeal as 
if there had been no defect of jurisdiction 
in the Court of first instance. The Appel- 
late Court is only required to record reasons, 
if-it holds that the suit was over-valued, or 
under-valued, and that the over-valuation 
or under-valuation has prejudicially affect- 
ed the disposal of the suit, but it is 
not required to record reasons in writ- 
ing for holding, as the lower Appellate 
Court has done in the present case, that 
the under-valuation had not prejudicially 
affected the disposal of the suit. The 
lower Appellate Court having held 
that the decision of the suit was not alfect- 
ed by the under-valuation it rightly adopt- 
ed the procedure enjoined by cl. (2) of s. 11 
of the Suits Valuation Act and, in my 
opinion, the first ground argued by the 
learned Counsel is untenable. The second 
ground urged by the learned Counsel is con- 
cluded by authorities. 1t has been held in 
Narayant Ammal v. Secretary of State for 
India (1) that “the mere change of forum 
consequent on the under-valuation cannot 
of itself be treated as prejudicially affecting 
it.” To the same effect is the decision in 
Naduvil Edom Karnavan v, Cheriya Para 
vatht Nethiyar (2). In the last mentioned 
case it has also been held that “the dia- 
posal ofa suit cannot be deemed to have 
been prejudicially affected on the merits, 
merely because of a change of the forum 
of appeal consequent upon the under-valua- 
tion.” A similar view was taken in the 
case of Raghava Chariar v. Raghava Cha- 
riar (3) : 
The learned Counsel for the appeilant 
has relied on a decision of the Punjab 
9 a joe g: 161: 5 
nd. Cas. 87; 18 L. W. 1; 45 M. L. J. 245: 
1923) M. W. N. 499; ; ed 
a 23) M. Y NG 480; 46 M. 431; A. 1 R. 1901 Mad, 
ue 8 Ind. Oas. 545; 20 M, L.J. 726:8 M, L I 
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Chief Court reported as Cheloo v. Kali Das 
(4). In that case it was held that “when 
an inferior Court disposes of a case which 
should have been heard by a superior 
Court, there is ground for thinking that 
the parties are prejudiced.” If it was in- 
tended to lay by that decision that, the 
mere fact that a suit that ought to have 
been tried by a Court of a superior grade 
was tried by a Court of inferior grade 
because of an under-valuation, is enough 
to lead ‘to the conclusion. that the under- 
valuation has prejudicially affected the 
disposal of the suit. I am, with all respect, 
unable to agree with that decision. Bec- 
tion :11 of the Suits Valuation Act con- 
templates cases which because of an under- 
valuation have been decided by a Court of 
an inferior jurisdiction to the one which 
would have decided the suit, if it had been 
rightly valued. If the mere fact of the 
trial of the suit by an ‘inferior Court was 
enough to lead to the conclusion that the 
disposal of the suit has been prejudicially 
affected, sub-cl. (b) of cl. (1) of s. 11 would 
not have been worded as it is. worded. In 
my judgment, the decision of the lower 
Appellate Court is perfectly. correct and-I 
rie the ‘appeal with costs. 
Appeal dismissed. 
a 5 id Ind, Cas, 816; 21 P. R. 1918 


LAHORE HIGH COURT. 

First Givin APPEAL No, 1351 or 1922. ` 
January 18, 1927. 
I resent:—Mr. Justice Fforde and 
Mr. Justice Campbell. 
Messrs, ISHAR DAS-DHARAM CHAND 
- DEFENDANTS— APPELLANTS 
versus 
essere, KANNU MAL-GHAMANDI LAL- 


— PLAINTIFFS — RESPONDENTS. 

Sale of goods—Acceptance of goods by purchaser— 
Goods not according to coniract—Suit for refund of 
sale price, maintainability of—Ccnditions precedent 
Purchaser, when entitled to reject gcods. 

Where a purchaser has accepted delivery of goods 
he cannot sue for the recovery of the sale price on 
the ground that the gocds do not answer the de- 
scription contracted for, his only remedy being a suit 
for emages for breach of the contract. [p. 549, cols. 
li& 

he mere fact that the numbers on the bales of 
the goods supplied do not correspond to the numbers 
giyen in the invoice or that the goods were not 
‘ghipped direct to a particular port, but ‘only ria en- 


“paid the agreed price. 


(100 L. ©. 1927] 


other port, does not entitle a buyer to reject the goods 
where these terms are ng expressly made conditions 
precedent. |p. 548, col. 2. 

First appeal from the decree of the Sub- 
Judge, First Class, Delhi, dated the 6th 
May, 1992. ` 

Lala Moti Sagar, R. B, and Mr. 
Chand Mahajan, for the Appellants. 

Lala Sardha Ram Kapur, R. S., and Lala 
Balwant Rai, for the Respondents. i 


l JUDGMENT. 

Fforde, J:—By a contract in writ- 
ing dated the 27th of August, 1919, the 
defendants agreed to sell and the plaintiffs 
agreed to buy 15 bales of unbleached 
Japanese long cloth, 44 inches in width and 
38 yards in length, described as quality 
No. ‘5151 at Rs. 28, goods to be shipped in 
3 lots ‘with 60 days’ grace by February 1919 
shipment. It is conceded on both sides 
that by “February 1¥1y shipment in 3 lots" 
is meant that the goods were to be shipped 
in the months of February, March and April 
respectively in lots of five bales in each 
shipment. 

On the arrival of the first two lots the 
plaintifis refused to accept them upon 
various grounds. The defendants then 
brought a suit for non-acceptance and got 
a decree in respect of these two consign- 
ments. The remaining five bales arrived 
ou the 8th July, 1919, an appropriate date 
under the contract,—and notice of arrival 
‘was duly sent to the plaintiffs upon that 
date. Some correspondence ensued and 
ultimately the: plaintiffs took delivery of 
these five bales on the 3rd September, 1919. 
On delivery of these five bales the plaintiffs 
No further steps, so 
far as the. evidence before us goes, were 
taken by either party to this contract until 


` the 2nd of January, 1920, when the present 


suit was brought by the buyers for the 
recovery of the purchase price. 

The case was tried by a Sub-Judge of 
the First Class, Delhi, who found in favour 
of the plaintiffs. The learned trial Judge 
took the view that the goods were not of 
the description contracted for inasmuch as 
the bale numbers, when the bales were 
produced in Court, did not correspond to 
the numbers placed upon the bales by the 
shippers, and on the further ground that 
the gcods had been shipped via Bombay to 
Karachi instead of direct to Karachi. 

Mr. Moti Sagar’s’first objection to the 
decree of the lcarned trial Judge is that a 
suit for the reccvery of the price of gooda 


Mehr - 
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sold and delivered does not lie, inasmuch 
as the plaintiffs had aceepted delivery, and, 
accordingly, could only sus for damages for 
breach of contract in the: event of their 
baing able to satisfy the Court that they 
had, in fact, sustained damages by reason 


` of the goods not answering the description 


Contracted for. Mr. Sardha Ram, who 


- appears for the plaintiffs contends that the 


goods. were not finally accepted as his 
clients after examination definitely rejected 
them, But in support of this contention 
there is. no evidence whatsoever. Mr, 
Sardha Ram relies upon some remarks made 
by Sundar Lal, P. W. No. 16, in the: course 
of his--cross-examination, The statement 
in question is as follows:— 

“When the goods were delivered, the 
‘purchasers complained that. the goods 
were late-‘and were purchased in the market 
in Bombay. Several settled and there is 
litigation going on with others. Gordhan, 
Makhan settled but cannot say how. Plaint- 
iff also brought the same.complaints. | I did 
not write to the proprietors regarding these 
complaints. Seth Ram Richpal came to 
Delhi and [informed him of the complaint 
and he said that he would himself see to 


` it,” 


There is thus no evidence that, beyond 
making certain. complaints about the mode 
in which these goods had been shipped, 
there was any rejection of the goods by the 
plaintifis after they had been’ delivered: 
Though they were.delivered on the 3rd of 
September, 1919, nothing was: done by the 
plaintiffs, no-letter was written, no notice 
sent—uatil the action was brought on the 
2nd of January 1920, The goods, therefore, 
remained in the plaintiffs’ possession for 
four months-during which time they had 
every opportunity to examine them and as- 
cartain whether or not they corresponded to 
the contract. They also had ample time 
in which to, write a simple letter definitely 
stating that having examined the goods 
they ‘refused . 
absence of any notice of such refusal the 


plaintiffs must be deemed to have accepted 


the goods. 

I may further add, that even if it had 
been established that the numbers on the 
bales did not correspond to the numbers 
given in the invoice this in itself would not 
entitle the buyers to reject the goods. 
There is no term in the contract between 
the parties making it a condition precedent 
to the contract that the bales should bear 
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any particular number. Similarly the 
plaintiffs’ contention that the goods were 


` shipped first to Bombay, even if establish- 


ed by evidence, would not give them a 
right of rejection provided the goods were 
of February shipment and corresponded in 
quality, nature and description to the goods 
contracted for. The contract merely pro- 
vided that the goods should be available to 
the plaintiffs at the Karachi Godown and 
they were so available. | It follows that even 
on the plaintiffs’ own case they had no Tight 
to reject the goods and their only remedy 
was to sue for damages for breach of con- 
tract if they considered themselves to be in 
a. position to prove that the goods were 
not in fact those which they agreed to buy, 

Mr. Sardha Ram has argued in the alter- 
native. that this action should now be treat- 
edas one for damages for breach of con- 
tract. 

The objection to this suggestion is that 
there is no evidence whatsoever of any 
damages sustained by the plaintiffs. There 
is no evidence that the goods were not of 
the nature and quality and description con- 
tracted for. The plaintiffs did not even 
open the bales to see if they were the goods 
which. they had bought. Their only con- 
tention is a purely technical one that the 
numbers of the bales were not those sup- 
plied to them in the invoice, and secondly, 
that they were booked to Bombay instead 
of Karachi. The only evidence on the ques- 
tion of these bale numbers is that at the 
time, when they were produced in Court 
four months after they had been in posses- 
sion of the plaintiffs, the bale numbers had 
been altered; and so far as shipment to 
Bombay is-concerned, it is conclusively 
proved that these goods were sentto Karachi 
and unloaded there. 

Under these circumstances it seems to 
me that the plaintiffs must wholly fail, and 
I-would accordingly accept the appeal, set 
aside the judgment and decree of the lower 
Court, and enter judgment for the defend- 
ants dismissing the plaintiffs’ suit with costs 


throughout. ` 
Campbell, J.—I agree. 
R. L. Appeal allowed. 
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ALLAHABAD HIGH COURT. 
it FIRST . APPRAL PROM Oxver No, 211 
Mos oF 1926, 
ee «af January 3. 1927, 
< Present;—Sir Cecil Henry Walsh, Kr., 
Acting Chief Justice, and Mr. Justice 
- Banerji, . 
GANGA PRASAD AND ANOTERÊ— 
ACCUSED— A PPELLANTS 


versus . 
MADHURI SARAN AND ANOTHER— 


- RECEIVER — RESPONDENTS. ; 

Provincial Insolvency Act (V of 1920), ss. 42, 69— 
‘Prosecution for offences under the Act—Procedure— 
Framing of charge—Fraudulent concealment—False 
accounts—Liability of partner for acts of other part- 
ners—S, 69 wider than English Law—Sentence— 
Quasi penalty under s. 42. ` 

„Partners are often responsible in law under the 
Insolvency Act, for acts of other members of the 
partnership. It may be proved that, in spite of the 
fact that business is carried on by the head of a 
firm and that he is dead, nonetheless, the other part- 
ners were so deeply involved, that they must be held 
equally responsible for his acts, even though he was 
the moving spirit. [p., 551, col. 2; p. 552, col. 2.] 

Although circumstances could be proved in a busi- 
ness concern, where the method of keeping books is 
such that even though the absence of the principal 
person is shown, the subordinate might be equally 
guilty, yet, where it is sought to establish the charge 
of keeping false accounts against any particular 
partners ofa firm, it must be proved as a fact who 
were the persons actually responsible for keeping such 
books. [p. 552, col. 2.] 

Some of the offences under the Insolvency Act are 
in their nature special, and directed against offences 
specially committed with a view to defeat the objects 
of the Act, and require to be dealt with some care. 
[p. 550, col. 2.) 

It is desirable in a prosecution for an offence under 
the Insolvency Acts to frame the charges strictly in 
the language of the section which defines the offence, 
together with the particulars of the conduct of the 
insolvent relied upon to establish the charges, just as 
is done ina formal charge of an offence, particularly 
an offence of embezzlement or falsification of books 
under the Penal Code. [ibid.] 

Section 69 of the Provincial Insolvency Act, which 
deals with penalties, is peculiar to India inasmuch 
as if embraces acts ‘whether before or after making 
an order of adjudication.’ Under English Law these 
penalties are confined to conduct after presentation 
of the petition. [p. 555, col. 2.] ` 

It must be borne in mind in a prosecution under 
the Insolvency Act for falsification of accounts, even 

- where they are false, or so badly kept, as to amount 
not merely to negligence, but to a suggestion of 
dishonesty, that s. 42 itself provides and defines a 
quasi offence, with regard to the keeping of books, 
which if established, is a ground for a kind of penal 
order, postponing the absolute discharge of the in- 
solvent when he applies for it. [p. 553, col. 1] 


First appeal from the order of the Dis- 


trict Judge, Budaun, dated the 20th Decem-. 


ber, 1926. 
Mr. Nihal Chand and Dr, N. C, Vaish 
for the Appellants, 
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Mr. Mushtaq Ahmad, for the Respond- 
ents, 

SUDGMENT.—This is an application 
against the conviction and sentence under 
the Insolvency Act by the District Judge 
of Budaun for offences committed under 
s. 6J of that Act. Itis really a criminal 
case, pure and simple, relating to special 
offences created by special legislation, and - 
it has been quite rightly expedited on 
that ground by an order of a Judge of this 
Court. The charges were of three kinds, 
but also included general conduct, in- 
dicating a fraudulent attempt by a father, 
now deceased, and his two sons, who 
carried on business together, to defeat and 
delay their creditors. The District Judge 
was obviously very angry with them, and 
discussed their conduct as having been 
scandalous. We agree with that descrip- 
tion. 

But some of these offences under the 
Insolvency Act are in their nature special, 
and directed against offences specially com- 
mitted with a view to defeat the objects 
of the Act,and require to be dealt with 
some care. 

The first charge is that these insolvente, 
in December, 1921, removed cloth worth 
Rs. 20,000 to their relations in Bisauli, 
with a view to take it out of the reach of 
their creditors. 

The second charge is that, on the 8th 
of January, 1922, they wilfully withheld 
production of their accounts, 

The third charge is that generally, dur- 
ing the conduct of their business, they 
wilfully kept false accounts. 

If we may say so, it would be an as- 
sistance to Judges, who have to deal with 
these matters, if they were to frame the 
charges strictly in the language of the 
section, which defines the offence, together 
with the particulars of the conduct of the 
insolvent relied upon to establish the 
charges, just as is done in a formal charge 
of an offence, particularly -an offence of 
embezzlement or falsification of books 
under the Penal Code. 

The petition in this case was filed by 
creditors, That is not only unusual but 
makes a slight difference where conduct 
has to be investigated earlier in date than 
the petition, because where the insolvent 
himself files his petition it is not difficult 
to attribute to him an intention to go 
through the Insolvency Court, and, there- 
fore, to imply, from his compromising 
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Bets, a desire to defeat his craditors when 
he chooses to create his own insolvency. 
But the special cireumstances in this case 
show that although it was a creditor's 
petition, the debtors had every reason to 
expect, indeed to anticipate that such 
would bs the inevitable result of the pro- 
cesdings, which were pending against 
themin 1921. It is clearly shown that 
they were in serious trouble as far back 
as in 1919. It has been decided against 
them that, just about the same time as 
the act complained of in charge (1), they 
“ executed a mortgage, which has been held 
by the Insolvency Court and the High 
Court to have been void under s. 53 of 
the Insolvency Act. A suit had been 
started against them in Bombay on the 8th 
of December for Rs, 14,000. An attach- 


ment was obtained before judgment oo 
the 23rd of December, 1921, and was 
communicated to them some time in 


January. The charge is that they removed 
a very valuable quantity of cloth in 5 or 
6 cartson the 22nd of December, the day 
before the attachment was obtained, and 
the day before they entered into a fraudu- 
lent transaction in respect of the mortgage 
in question. Conduct of this kind leads 
to only one inference. They had every 
reason to anticipate that proceedings would 
be taken against them to realise their asset 
and distribute it amongst their creditors. 
At this point Mr. Nihal Chand has rightly 
drawn attention to the fact that evidence 
depends upon the testimony of one witness. 
In the case of an honest trader, who is 
able to give aclear answer, and who is 
charged with wicked concealment of this 
kind, the evidence of one witness might 
naturally be considered wholly insuffici- 
ent, But the evidence of the witness de- 
rives corroboration from the circumstances 
which have been relied upon in the other 
charges, with which we will deal in a 
moment, and from their contemporaneous 
conduct in regard t^ the execution of the 
mortgage. For example, before the peti- 
tion, namely in January, 1922, a decree 
had been obtained against them in the 
Court of the Munsif, and a Vakil, as an 
officer of the Court, was sent down to take 
possession of certain account-books, This 
incident is the subject of charge (2). Whe- 
ther their conduct amounted to an offence, 
or not, itis clear from the findings of 
the District Judge that it reflects very 
gravely upon their credibility and throws 
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a light upon their general conduct. It 
also appears from the judgment of the 
High Court, delivered in October, 1925, 
that an interim Receiver was appointed 
after the presentation of the petition, and ° 
that he went down and found the insolvent 
absent and their house locked, that he 
failed to obtain their books, and that 
Ganga Prasad, one of the partners, said 
that his father had gone on a pilgrimage. 
Mr. Nihal Chand also contended that very 
observation, to which we have just re- 
ferred, indicates that the conduct of the 
father in keeping back the books, and the 
conduct of the insolvents in removing the 
cloth, was really the act of the father, who 
is now dead. He died during these in- 
solvency proceedings, We are not going to 


‘say that that would not be a good defence 


on the merits. Sons are sometimes res- 
ponsible for the acts oftheir fathers, and 
partners are often responsible in law—and 
even on the criminal side, and certainly 
under the Insolvency Act, for acts of other 
members of the partnership. But as Mr 
Justice Banerji pointed out during the 
argument, the real answer to this point 
is that it was not the defence raised by 
the insolvents, who preferred to deny the 
whole transaction and claimed that their 
conduct throughout had been honest. We 
hold with regard to this charge that it is 
established, and that the learned Judge 
was right and that the sentence of six 
months awarded by him must be upheld. 
So far as we know this is the first case 
which has come before this Court, where 
the conduct, amounting to an offence under 
s 69, has been conduct hefore the Insol- 
vency proceedings have commenced. Sec- 
tion 69, which deals with penalties, is 
peculiar to India, inasmuch as it embraces 
acts “whether before or after making an 
order of adjudication.” Under the Eng- 
lish legislation, from which much of this 
legislation is derived, these penalties are 
confined to conduct after the presentation 
of the petition. But a comparison of the 
language of the two sections shows that 
the provision in the Indian Act.is a special 
provision for cases in this country. If it 
were intended to confine the conduct en- 
tirely to conduct in the insolvency pro- 
ceedings, the Legislature must have said 
‘after the presentation of the petition. 
But, while the general language, namely, 
“before the making olan order", is suffici- 
ently wide to cover almost any distance of 
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tims, the definition of the specific acts 
complained of narrows down the generality 
of the foregoing provision, so as to con- 
fine the offences strictly to matters affect- 
‘ing the 
affairs under the Act, the duties to ba per- 
formed by him under the Act, the dis- 
tribution of his property, or money, be- 
tween the creditors, and the concealment 
or making away with property, or falsifica- 
tion of his books, with the intention of 
defeating the objects of the Act. Weare 
quits satisfied that the making away with 
the cloth before the order of adjudication, 
was in this case done fraudulently with 
intent to diminish the sums to be divided 
amongst the general body of creditors. 

With regard to the other charges, we 
are of opinion that they do not come 
within s. 69 at all. The second charge is 
réally one of disobedience, or resistance to 
the enforcement of a decree in the Munsit's 
Court. This was before the adjudication, 
but, in our opinion, it had nothing to do 
with the investigation of their affairs, or 
with defeating the objects of the Insol- 
vency Act. Even if they had produced their 
accounts in consequence of that order, 
there is nothing to show that the investiga- 

. tion of their affairs would have been any 
more complete, or simpler than it has 
been, and there is no finding, and no evi- 
dence to justify the inference that that 
refusal had any effect upon the investiga- 
tion of their affairs which has taken place 
during the insolvency proceedings. 

The third charge is even more difficult 
to sustain under the circumstances, as we 
understand, it relates to conduct with re- 
ference toa bale of English cloth on the 
2\st of May, 1921, and to the allegation 
that in reference to this bale, they kept 
false accounts, It might be true that some 
body in this firm did. We do not decide 
it. We assume it for the purpose of our 


decision. It was a very long time before. 


the creditors began exercising ‘pressure 
which resulted in the insolvency petition, 
and we are unable to infer, and we ‘do 


not think the Judge himself inferred, or: 


had any evidence from which he could 


infer a knowledge in May, 1921, by the: 


debtors that they were going to be insol- 
vent within a short time, or that they had 
any intention, whatever else their intention 
was, to defeat, delay, or obstruct the in- 
solvency proceedings. 


The same difficulty arises over a transac- - 


investigation of the insolvent’s: 
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tion of one thousand rupee hundi. That 
transaction does not strike us as necessarily 
fraudulent, or indeed as particularly un- 
usual. No doubt, the learned Judge did 
not believe the story of the re-sale. He 
obviously thought that, if there had been 
a: re-sale, there ought to have veen entries 
in the ledger, but that omission would be 
mere negligence, and if there was a re- 
sale the failure to enter either debit cr 
credit entry would not in the esst render 
the investigation of their affairs more 
difficult. Whereas the failure to enter the 
Rs. 1,000, even if there was no re sale accord- 
ing to the experience of one member of the 


Bench, at any rate would be nething very’ 


much out of the common, I: is possible 
that too much has been made-of_ this 
incident; but there is another > swer to it, 
which the learned Judge overlooked. 

You may prove, as we think it was 
proved, that in spite of the fact that busi- 


ness . is carried on by the head of the- 


firm, and that he is dead, nonetheless the 
other partners were so deeply involved, 
that they must be held equally responsi- 
ble for his acts, even though he was the 
moving spirit. That isour view of the 
removal of the cloth covered by the first 
charge, and it may be that circumstances 


could be proved in a business concern, 


where the method of keeping the books 
was such that even though tie absence cf 
the principal person was shorn, the sub- 


ordinate might be equally guilty—but in - 
this case there is no evidence as to who - 


in fact kept the books, what actual system 
was adopted of making entries, and who 
was actually responsible, whether individual- 


ly or collectively, according tu the ordi-- 


nary course of business. It is suggested that 
it was the father. 
ponsible, it would be cleail: wrong to 
punish the sons criminally fer his fault 


All we can say is that, where there are. 
and it is sonzht to es-.- 


three partners, 
tablish this charge against any ^ne -or two 


of them, it must be proved ża a fact who - 


were the person, or persons, actually res- 
ponsible for keeping: such hocs. On this 
ground we think this charge also breaks 
down, and that with reference to charges 2 
and 8 we must allow the apreal, set aside 
the convictions and cancel the sentences. 
We cannot interfere with ihe sentence 
but we will make tbis exceptional direction 
that, if the accused feel di...csed, they 


may, .in spite of the District Judge's pre- , 


If he was solely res- - 


@ 
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vious order, and our present order, apply 
to tha learned Judge to ameliorate the sen- 
tence by reducing it to simple imprison- 
ment. Weleaveitto him, because he is 
more familiar with ths conditions of the 
people and the two forms of imprisonment 
than we are. At any rate the learned 
Judge may consider himself free to con- 
sider any application of that sort, if made to 
him, on the merits. 

It is to be borne in mind, and must 
always be borne in mind, in dealing with 
these questions of books, even where they 
are false, orso badly kept, as to amount 
not merely to negligence, buttoa sugges- 
tion of dishonesty, that s. 42 itself provides 
and defines a quasi offence, with regard to 
the keeping of books, which, if established, 
is a.ground fora kind of penal order, 
postponing the absolute discharge of the 
insolvent when he applies for it.. 

TAN, A, Appeal allowed in part. 


MADRAS HIGH COURT. 
Srconp Orvit Appait No. 1761 oF 1923. 
July 30, 1926. 
Present:—Mr. Justice Devadoss. 
LAKSHMI AMMAL—Derenpant No. 5. 
—APPELLANT 

- versus 
DEVADASI NAYADU AND OTHERS 


— PLAIN TIFFs — RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 105, O. 
IX, 7. 13—Application to set aside ex parte decree, 
dismissal of—Final appeal against decree—Right to 
raise same points, |, : é . 

Where a defendant against whom an ex parte 
decree has been’ passed applies to.set it aside on 
grounds mentioned in O. IX, r. 13 ofthe Civil. Pro- 
cedure Code and fails to get relief but does not 


contest the order by way of appeal, he is not entitl-. 


elto raise the same point in the final appeal against 
the decree. Nor can he, in such appeal, object to 


ths evidence on which the lower Court has relied” 


in support of its finding. 
Badvel Chinna Asethu v.iVattipalli Kesavayya (1) 
aad Bava Levvai Sahib v. Ammeenammal (2) followed. 


‘Second appeal against the decree of the 
District Court. Ramnad at Madura, in A. 
S. No. 23 of 1423, preferred against that of 
the Court of the Principal District Munsif, 
Srivalliputtur, in O S. No. 772 of 1921. 

i Mr. Venkatarama Iyer, for the Appel- 
ant. 


Mr. Watrap S. Subramanier, for the Re- 
spondents. ' 


_ JUDGMENT.—The first point urged 
in this second appeal is that the defendant 
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against whom an eg parte decree had been 
passed and who had applied to set aside 
the decree and failed in getting relief, is 
entitled: to raise the same point in the 
appeal against the decree. This point is 
covered by authority. Vide, Badvel Chinna 
Asethu v. Vattipallt Kesavayya(1). Mr. Ven- 
katarama Iyer for the appellant disputes 
the correctness of this position and wants 
this point. to be argued before a Bench of 
two Judges. This decision was followed by 
me and Oldfield, J , in Bava Levvai Sahib 
v. Ammeenammal (2) and the only decision 
which he says supports him is that report- 
ed in Nand Ram v. Bhupal Singh (3). In 
that case the point did not directly arise. 
There the application was under s. 115. 
In the course of thejudgment the learned 
Judges remark that itis open to the de- 
fendant to raise the same question in ap- 
peal against the decree. With great res- 
pect, I am unable to agree with them and 
seeing that the point is covered by the 
decisions of this Court, I do not think I 
shall be justified in placing his case before 
a Bench of two Judges. 

» The next point urged is, thatthere is no 
evidence to support the finding on the 
point as to the priority of the sale-deed. 
There is the evidence of the plaintiff, P. 
W. No. 1. to the effect that his sale deed 


. was executed before the sale-deed in favour 


ofthe 5th defendant. When there is evi- 
dence to support the findings and when 
the 5th defendant did not appear to con- 
test the suit inthe lower Court, it is not 
open to him to object to the evidence on 
which the lower Courts have relied. 

In the result the second appeal fails and 
is dismissed with costs. 


vV. N. V. Appeal dismissed. 

(1) 60 Ind. Cas 215: 39 M. L. J. 697; 12 L. W. 507; 
(1920) M. W. N.780; 29 M. L. T. 63. 

(2) 79 Ind. Cas. 968; 45 M. L. J. 805; A. I.R 1924 
Mad. 107. 

(3) 16 Ind. Cas. 1; 3Ł A. 592; 10 A. L. J. 130. 


ALLAHABAD HIGH COURT. 
SEGOND CIVIL APPELL No. 1213 of 1924. 
January 17, 1927. 
Present:—Mr. Justice Boys and 
Mr. Justice Kendall. 
Haji IDRIS— PLAINTIFR— APPELLANT 
versus 
EAST INDIAN RAILWAY Co.-— 
DEFENDAN r3— RESPONDEN rg, 
Railways Act (EX of 1890), s.72—fise Note B-- 
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Theft of heavy merchandise~-Want of efficient patrol 
—Wilful neglect.’ 

Three bales of piece-goods weighing five maunds 
each were stolen from asealed wagon in the Howrah 
goods yard between dark and 11 o'clock ofa par- 


* ticular night. Nothing further was known about the 


cn a 


circumstances under which the theft took place, except 
that the goods yard was large in extent and that 
the public was not ordinarily allowed free access 


thereto : 

Held, that it was impossible to conceive that -if 
there had been anything approaching an efficient 
patrol of the yard, a theft of such bulky merchandise 
could have been carried through successfully, and 
that the Company could, therefore, be held guilty of 
wilful neglect within the meaning of Risk Note B. 


Second appeal from the decree of the 
District Judge, Allahabad, dated the 19th 
May, 1924, 


Mr. Mushtaq Ahmad, for the Appellant. 
Mr. L.-P. Zutshi, for the Respondents. 


J UDGMENT.—In this case three bales 
of piece-goods weighing five maunds each 
were stolen from a sealed wagon in the 
Howrah goods yard. The theft was dis- 
covered at 11 o’clock on the night of the 6th 
of April, 1921. It presumably, therefore, 
took place between dark and that hour. 
The goods had been entrusted to the Rail- 
way by the plaintiff under the Risk Note 
Form B and in this particular case it was 
necessary for the plaintiff to show either 
wilful neglect by the Railway Co.,or that 
there was theft, or connivance at theft by 
a Railway servant or servants. Nothing is 
known, other than those facts which we 
have stated, of the circumstances under 
which the bales disappeared, except that 
it must be a matter of common knowledge 
that the goods yard is large inits extent, 
being the goods yard at Howrah; also, of 
course, there is evidence and it must bea 
matter of common knowledge that the 


‘public is not ordinarily allowed free access 


thereto. The Court of first instance, for 
reasons which it gave, came to the conclu- 
sion that there was wilful neglect by the 
Railway Co., and decreed the plaintiff's suit. 
The lower Appellate Court has reversed this 
decree, The real-important fact in this 
case is that the three bales, two of which 
only were the property of the plaintiff, 
were as the learned Judge of the Appellate 
Court says:—* Bulky and heavy articles and 
it is said they would weigh about five 
maunds each, that is to say, it would re- 
quire two or three mento remove each 
bale.” This consideration weighed very 
powerfully with the trial Court, and very 
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properly so. The learned Appellate Court 
brushes this argument aside in the follow- 
ing passage:—“Much is made ofthe fact 
that the bales removed were heavy and 
would have required two or three men to 
carry them and could not have been carried 
very quickly, and that in the process of 
carrying them the people carrying them 
would expose a good deal to view. But I 
do not think that this shows either gross neg- 
ligence or connivance on the part of those 
whoare put to guard the.yards, for the 
yards must cover a very large area and asa 
general rule such places are not very well 
lighted; and although, of course, the thieves 
take certain amount of risk is inevitable in 
a thief's calling; and in this particular 
branch of stealing Ido not think that the 
risk at detection is really very great, for 
the thieves can always drop their burden 
and run. In thatcase, of course, that par- 
ticular theft is frustrated, but the thieves 
are by no means necessarily caught, and 
can easily proceed to business again the 
next night, probably with better fortune.” 

We think that the whole of this passage 
suggests an entire misconception of the 
real consideration to be weighed. The 


question is not whether a thief who was | 


disturbed in the act of his offence could 
easily escape, but whether he could easily 
carry through his enterprise and get away 
with the property. The fact then that he 
could easily escape is no reason for reject- 
ing the argument deduced from the ex- 
tremely bulky and heavy nature of the 
property stolen. It is impossible to conceive 
that if there had been anything approach- 
ing an efficient patrol of the yard, a theft 
of such bulky merchandise could have been 
carried through successfully. Puttiag aside, 
therefore, the facility with which the thief 
could escape if disturbed in his act as 
being no reason for rebutting the other 
evidence of wilful neglect, we find that 
there is no sufficient reason for the lower 
Appellate Court having disturbed the find- 
ing of the trial Court. 

We think, therefore, that this appeal 
must be allowed. It is allowed according- 
ly. We-set aside the decree of the lower 
Appellate Court and restore that of the 
Court of first instance and the appellant 
will have his costs all through, including 
costs in the lower Appellate Court and in 
this Court. 


ALN. A, Appeal allowed, 
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MADRAS HIGH COURT. 
FULL BENCH. 

CIVIL APPEAL No. 61 oF 1924. 
September 1, 1926. 
Present:—Sir Victor Murray Ooutts Trotter, 
Kr., Chief Justice, Mr. Justice Krishnan 

` and Mr. Justice Curgenven. 
R. E. MAHOMED KASIM & Oo. Tarovex 

R. A. ABDUL KADIR, TAR aUTHORIZED 

AGENT OF ITs PROPRISTOR —PLAINTIRE 
—APPELLANT ` 
VeETSUS 
SEENI PAKIR bin AHMED AND oTHERS— 
i DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 18 (b)— 
Foreign judgment—Ex parte judgment without trial 
on evidence—Suit on judgment, maintainability of— 
«Judgment on the merits.’ 

A. suit.does not lie in British India on a foreign 
judgment given on default of appearance of the de- 
fendant on the plaint allegations without any trial 
on evidence. Such a judgment is not one on the 
merits of the case within the meaning of s. 13 (b) of 
the Civil Procedure Code. |p. 560, col. 2; p. 461, col. 1.] 

Keymer v. Viswanatham Reddi 1) and Oppenheim 
-v. Mahomed Haneef (3), followed. 


Janoothassan Sait v. Mahomed Ohuthu (4), over- 
ruled. 


Appeal against the decree of the Court 
of the Additional Subordinate Judge of 
Ramnad at Madura, dated the 8th November, 
1923, in Original Suit No. 21 of 1923 (O. BS. 
No. 20 of 1922 on the file of the Court of the 
Subordinate Judge, Ramnad), 


This appeal coming on for hearing on 
- the lst and 2nd March, 1926, before Krishnan 
and Venkatasubba Rao, JJ., upon perusing 
the grounds of appeal, the judgment and 
. decree of the lower Court and the material 
papers in the case and upon hearing the 


arguments of Messrs. A. Krishnaswami > 


` Ayyarand E. Vinayaka Rao, for the Appel- 
ladt, and Mr. K. V., Krishnaswami Ayyar, for 
Respondent No, 1 and, Mr. N. Kunjithapa- 
tham Ayyar, for Respondents Nos. 1 and 3 to 
6 and the Respondent No. 2 not appearing 
“in person or by Pleader and the case hav- 
ing stood over for consideration till llth 
March, 1926, the Court made the following 


ORDER OF REFERENCE TOA 
©- FULL BENCH. 

Krishnan; J.—The suit from which 
this appeal has arisen was brought: by the 
plaintiff on a judgment of the Supreme 
Court of Penang obtained by him against 
lst and 2nd defendants and one Pichai 
Haji, deceased, whose legal representatives 
are defendants Nos.3 to 6 That suit was 
on a deed of composition Ex. F executed by 
the said three persons for money due on 
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dealings in Penang. Though they were 
British Indian subjects, they were at the 
time of the suit in Penang, resident within 
the jurisdiction of the Penang Court. 
At the hearing of that suit they did not 
appear in Court to contest it. They were 
declared to have been properly served, the 
present lst defendant having been served 
personally and the two others by substitut- 
ed service. In accordance with a rule of 
procedure of that Court by which, in suits 
in which defendants, being properly served, 
do not appear and contest, judgment is 
given for the plaint—claim without any 
trial, judgment was entered up in favour 
of the plaintiff as a matter of course. It is 
on that judgment the present suit is 
brought. 

The Subordinate Judge dismissed the 
suit holding that judgment was obtained 
against the defendantsin Penang Court “by 
procuring a false and fraudulent return of 
service of the writs of summonses obtained 
against them” and that in fact the defend- 
ants had not been served at all and that it 
was against natural justice to recognize 
such ajudgmentinour Courts. Iam unable 
to agree that there was any real defect in 
the service of summons. The issue raised 
in the present suit, Issue No. 1, hasreference 
only to service on the lst defendant. That 
issue is “Has the decreein O. S. No. 714 
of 1921: on the file of the Supreme Court of 
Penang been obtained against the Ist de- 
fendant by procuring a false and fraudulent 
return of service of the writ of summons on 
him?” The verified report of the process- 
server to the Penang Court was that he was 
personally served, Ex. D. The only evi- 
dence we have now, viz., that of P. W. No. 1 
i that he was personally served. The Ist 
defendant did not go into the box and 
deny it. I think that on this evidence it 
must be held that the lst defendant was 
personally served. As regards the other 
two defendants who were served by sub- 
stituted service, no issue was raised, but the 
Subordinate Judge has held that substitut- 
ed service was bad. What appears from 
the affidavits of the process-server which 
have been admitted in evidence without 
objection and the evidence of P. W. No. 1, 
is that the Ist and 3rd defendants in that 
suit had moved away from Queen Street 
where they usually lived to a street quite 
close by, called King Street, after their 
shop was attached and sealed up and that 
they were living in 71, King Street, at the 
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time the summonses were; taken out. Though 
the summonses were addressed to 70, 
Queen Street, the-process-server took. them 
to the place in King Street where they were 
reported to be and not finding them return- 
ed the summonses unserved, It was on this 
that substituted service was applied-for and 
granted. There is nothing fraudulent -in 
the application. It. was entirely. for that 
Court to.decide whether substituted service 
should have been granted. Substituted 


service was effected by affixing in 71, King 


Street and on the Court notice board, I 
can see no fraud or mistake in these pro- 
ceedings. If there was any error, the de- 
fendants in the suit being resident foreign- 


ers, should have applied: to the Penang. 


Court to set the matter right, but nothing 
of that sort was ever done. Against the 
evidence on the plaintifi’s side there is no 
counter-evidence ofany value. Second de- 
fendant also did not go into the box or con- 
tradict plaintiff's evidence. The evidence 
of D, Ws. Nos. 2 and 3 does not seem to me-to 
be.of any value. There is no ‘justification in 
my opinion, for’ the Subordinate Judge's 
finding: that the- defendants. had not been 
served at all. 

It has, however, been broadly. argued by 
the learned Vakil for the. respondents that 
the judgment of the Penang Court being a 
judgment by default cannot form the basis 
ofa suitin this country. He relies upon 
s. 13 of the Civil Procedure Code, cl. (bi and 
contends that the judgment not having 
been given on the merits of the case, is not 
binding on the defendants. He concedes 
that an ex parte decree given by a Court 
after taking evidence and finding that the 
plaintiff's claim is proved on such evidence, 
may be a decree on the merits, but he urges, 
that, as in the present case, no such evidence 
was taken, but the Penang Court-under its 
rules of procedure entered up judgment for 
plaintiffon the defendants’ default of ap- 
pearance, such a judgment could not: be 
treated as one on the merits of the case. 
He has relied on Keymer's case, Keymer v. 
Viswanatham Reddi (1), in support of his 

, contention. In that case the Privy Council 
in agreement with this Court’s judgment in 
Peruri Visvanatha Reddi v. Keymer (2) 
held that a judgment in England obtained 


D 38 Ind. Cas. 683; 40 M.112; 15 A. L. J. 92; 21 
5 T. 78: 32M. L.J. 35: 5 L. W. 342: 19 Bom, 
L. R. 206; Tec a 95 ©. L. J. 233; 10 Bur. 
R. T. 175; 44 I. A. 6 (P. 

B 27 Ind. Cas. 386; 39 10 95; 27 M. L. J. 670, 
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after the defence was-struck.off for default in 
not answering-interrogatories.and after the 
suit had thus become an undefended one, 
was not a judgment on the merits and a suit 
founded. on: it- in: this country must fail, 
There was also another case reported as 
Oppenheim v. Mahomed Haneef (3) where a 
suit had been:brought in Madras. on an ex 
parte. judgment in England, giyen on an 
award passed there; the suit was also. based 
on the award itself as well as on the original 
cause of action. The- main point decided 


in that case: was: that the English. award: 
could not be impugned | here-on the ground ` 


of irregularity, but it-was-taken for granted 
init that the suit so far as- it was based’ on 
the English judgment ‘that followed’on_ the 
award could not be. maintained, as it. waa 
a-jJudgment-by default. 

On, the other hand; there- is'asrecent deci- 
sion of’ a. Beneh:of: this Court: in Janoo- 
hassan*Sait-v, Mahamad: Ohuthu (4) - which 
held thata judgment though passed’ in'an 


ex,parte proceeding was-one: on.the- merits- 


and formed a proper basis for a suit here, 
That was-a Ceylon case where also a.similar 
rule prevails as in Penang, entitlingtheCourt 
togiveadecree without any trial whenthede- 
fendants being served do not appear; though 
the Ceylon rule. gives power to the Judge 


to take evidence -if he-thinks fit; there is- 


nothing to show that in the particular case 
any evidence. was: taken. It is. difficult to 
reconcile this view with the.view expressed 
in the cases in Keymer v: Viswanatham 
Reddi (1) and Oppenheim v. Mahomed 
Haneef (3). The Keymer’s case. (1) 
has been. sought to. be distinguished 


in Janoothassan Sait v. Mahomad Ohuthu . 


(4) on, the.ground that in the former 
case, defendant had filed a.defence which 
was subsequently struck: off, whereas, in 


‘@-case where defendant does not appear, 


there isno defence raised, and itis suggest- 


ed that in-such cases there is.a-presumption ' 


that the defendant admits.the.claim. I.am 
not satisfied that this isa proper distinction. 
Their Lordships do not put the case on any 
such narrow basis in Kéymer v. Viswana- 
tham Reddi (1). Itis difficult to say that 


there is‘any decision on the merits. when a | 


(3) 74 Ind. Cas. 616; 45 M. 496; 26 OC. W. N. 642; 


16 L. W. 33:30 M. L. 7.291: 4 U. P. L. R. (P.O) 
36; A. I. R. 1922 P. C. 120; (1922) M. W. .N. 396; 43 
M. LJ. 422; ey 1245; 36 O. L. J. 444: 49 
LA. 174 (P. 0). 

(4 82 Ind. Cas. 425; 47 M. 877; 47 M. L. J. 35g: 


) 
20 L. W. 677; A. I. R. 1925 Mad. 155.. 
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decree is given mechanically in accordance 
with a prescribed rule. 

A number of English decisions were 
cited to us wherefrom it would appear that 
suits oa foreign judgments are allowed in 
‘England though they are judgments by 
default. My learned brother has referred 
to them and I need not do so again. It 
does not seem, however, to be necessary to 
refer to them in detail as we are governed 
by the language of 8.13 of the Civil Pro- 
cedure Code in dealing: with the binding 
character of foreign judgments in this 
country. Whatever the English view might 
be, the question ‘what the Indian Law is, 
though not of frequent occurrence, is of 
much importance, and in view of the deci- 
‘sion in Janoothassan Sait v. -Mahomad 
Ohuthu (4) I think itis desirable that it 
should be settled by a Full Bench. -I would, 
therefore, ‘refer:to the ‘Full Bench ' the 
following question: — , 

“Does a suit lie in this country on a foreign 
judgment given on défault of appearance 
of the defendant on the -plaint allegations 
without any trial on evidence ?” 

The other points in the case-are reserved 
for further disposal after the Full Beneh 
‘have given their opinion, ` | 

Venkatasubba Rao, J.—I ‘agree 
that the judgment cannot. be supported'on 
the ground on which:it is based. As my 
learned brother has fully dealt with that 
point, I'do not propose’ to’ cover: the ‘same 
ground. If the ground on which’ the'judg- 
ment is founded, is the only. ground avail- 
able to’ the defendant, I should, without 
‘hesitation, reverse the decision ‘and allow 
the appeal; -but the defendant's learned 
Vakil seeks to support the judgment on 
another ground, namely, that a foreign 
judgment by default of appearance cannot 
be the foundation of an action inan Indian 
Court. The question is—does a foreign 
judgment given in default of appearance, 
operate as res judicata under s. 13 of the 
‘Civil Procedure-Code ? The answer to this 
question depends, in my opinion, upon the 
view to be taken as to whether the law 
as contained in this section is or is not 
identical with the English Law on the point. 

I cannot accede’ to the argument ‘that 
under the English Law a foreign judgment 
obtained by -default of appearance cannot 
be pleaded in Bar. In Douglas v. Forrest 
<5) an action was brought inthe English 

(5) (1828) 4 Bing. 686; 130 E. R. 936; 1- Moo.-& P, 
83; 6 Lı J, O. P, (o. e) 157; 29 R, R, 695, 
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Courts upon a Scotch judgment obtained 
in default of appearance. The clefendant 
was a native of Scotland and the debt was 
contracted in that country. The debtor 
was out of Scotland at the time, had not ° 
been personally served and had no notice 
of the proceedings, By the Scotch Lawa 
person -against whom such a decree -was 
pronounced might at any time wi:hin forty 
years dispute the merits of such decree. 
Best, C. J., held that the decree was con- 
sistent with principles of justice aad would, 
therefore, support an action in aa English 
Court. 

To the same effect is the decision in 
Vanquelin v. Bouard (6). Tho French 
Court ofthe Tribunal de Commerce pros 
nounced judgment against defendant for 
default of appearance and it was con- 
tended. that this foreign judgment was not 
binding uponan English Court, as under 
the Law of France, it would become void 
and of no-effect, as a matter of course, 
upon the defendant merely entering an 
opposition toit. Erle, C. J., overruled this 
contention observing that the mere fact 
thata judgmentis in a certain event liable 
to be set ‘aside, does not prevent its being 
the foundation of an action in the English 
Courts. Afurther plea was taken in that 
case (the 13th plea) that the French Court 
had no jurisdiction, Keating, J., while 
disallowing the plea, observed that the 
defendant ought not to be allowed to deny 
facts which it was competent to the foreign 
Court to try and must be assumed to have 
been tried. 

In Pemberton v. Hughes (7) the Vanquelin 
case (6) was referred to with approval by the 
Court of. Appeal. This was not a suit on 
a foreign judgment but its validity was 
put in issue. The plaintiff claimed to be 
the widow of Pemberton allegirg that a 
decree for divorce with her former husband 
Erwin had been pronounced by the proper 
Court in Florida in an undefended action 
by the husband against the wife. The de- 
fendant inthe English Court pleaded that 
at the time when the plaintiff wert through 
the form of marriage with Pemberton, she 
was still the wife of Erwin and that con: 
sequently she wasnot the widow of Pem- 
berton: and was not entitled to the relief 


(6) (1863) 15 C. B. (N. s.) 341; 143 B. R. 817; 33 L, 
J.C.. 78; 9 L. T. 582; 10 Jur. (x. s.) 566; 12 W. R 
198; 3 N. R. 122: 137 R. R. 540. ; 

(7) (1899) 1 Gh. 781; 68 L. J, Ch. 281; 47 W. R, 
354; S0 L. T, 369; 15 T, L, R, 211, 
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claimed. Lindley, M. R., after referring to 
the fact that in Vanquelin v. Bouard (6) the 
defendant allowed judgment to go by default, 
observed, that the Court of Common Pleas 
‘rightly overruled the plea of want of juris- 
diction based on the ground that the French 
action had been brought in a wrong Court 
in France. In regard to foreign judgments, 
it was held thatthe only jurisdiction which 
matters, is the competence of the Court 
from an international as distinguished 
from a purely Municipal point of view. 
Rigby, L. J., and Vaughan Williams, L. 
J., also approved of the decision in the 
Vanquelin case (6). À 

That a suit lies in an English Court upon 
a foreign judgment obtained by default, is 
assumed in Nouvion v. Freeman (8). The 
point there decided was, that a judgment 
known as “Remate Judgment” in a Spanish 
Court cannot be the foundation of an action. 
The proceedings in the foreign Court are 
‘merely in the nature of.“Executive” pro- 
ceedings in which the defendant can plead 
only certain limited defences and under 


the Spanish Law, in respect of the same 


subject-matter, either party can take or- 
dinary proceedings in which the whole 
merits may be gone into and the “Remate 
Judgment” may be superseded by the final 
“Plenary Judgment.” Itison account of 
the nature of the “Remate Judgment” that 
the House of Lords held that the foreign 
judgment there in question could not be 
the basis of an action in an English Court. 
There are observations in the judgments 
of Lord Herschell and Lord Watson, which 
clearly imply, that the mere fact that a 
foreign judgment was given in default of 
appearance does not render it any-the-less 
binding upon the parties to that judgment. 
Stating the principle on which the enforce- 
ment of foreign judgments proceeds, Lord 
Herschell declares that the foundation of 
the rule is that a final adjudication has 
been given where “the whole merits of the 
case are open, at all events to the parties, 
however much they may have failed to take 
advantage of them.” Lord Watson observes 
to the same effect that the reason for 
making aforeign judgment conclusive, is 
either because there had already been an 
investigation by the foreign Tribunal “or 
because the defendant had due opportunity 
of submitting for decision all the pleas 
which he desired to state in defence,” If 
` 48) (1890) 15 A. ©. 1; 59 L, J. Ob, 337; 62 LT, 
289; 38 W.R, J81, ; 
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the defendant, therefore, had the opportuni- 
ty of defending the action, the fact that. 
he did not actually defend it, is immaterial. 
I have not the slightest doubt that under 
the English Law a suit lies upon a foreign 
judgment given in default. On behalf of 
the defendant two cases have been strong- 
ly relied on. The Delta (9) and The Chal- 
lenge and the Due d Aumale (10). These 
cases are distinguishable and, at any rate, 
I am satisfied that on the point in question 
they cannot, at the present day, be regard- 
ed as authoritative. In the 4rst of the two 
cases, The Delta- (¥), the judgment was 
based upon the ground that “the suit in 
the Court of Commerce had not passed 
into a res judicata but was only a lis 
alibi pendens.” The learned Judge says 
expressly that itis upon this ground that 
his judgment is principally founded, al- 
though, he adds that there is a second 
reason, namely, that the foreign judgment 
was not given on the merits of the case 
but on matters of form only. In regard to 
The Challenge and the Due d’ Aumale. (10), 
the basis of the judgment was, that the 
defendants were not. bound to submit to 
the jurisdiction of the Court in France 
and that they did not in fact submit to 
that jurisdiction. The plea of res judicata 
based on such ajudgment by default was 
disallowed. The Challenge and the Dued’ 


Aumale (10), therefore, only applies to a case ` 


where the defendant was not a subject of 
or resident of'the country in which the 
foreign judgment was obtained. 

As I have said, the weight of authority 
in England is clearly in favour of holding 
that a foreign judgment by default operates 
as res judicata. 

The question then arises, is the law in 
India different? Under s. 13 of the Civil Pro- 
cedure Code, aforeign judgment is declared 
to be conclusive except in certain cases 
specified in six clauses. For the present pur- 
pose the relevant clauses are cls. (b) and 
(d). Clause (b) says that a foreign judg- 
ment shall not be conclusive where it has 
not been given on the merits of the case. 
Olause (d) says that it shall not be con- 
clusive where the proceedings in which 
the judgment was obtained are opposed to 
natural justice. There can be. no doubt 
that the exception relating to natural jus- 


(9) (1876) 1 P. D. 393; 45 L. J. P. 111; 35 L. T. 376; 
26 W. R. 46. 


(10) (1904) P. D, 41; 73 L. J. P. 8; 894. T. 481; 
9 Asp, M Q, 497, i 


~ 
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tice is recognized in the English cases. 
The decisions to which I have referred 
fully bear this out; but it seems to me, 
however, that the further limitation in s. 13 
that the foreign judgment should have 
been given on the merits of the case, is a 
departure from the English rule. The 
only English cases where there was any 
reference to the merits of the ease, are The 
Delta (9) and The Challenge and Due d 
Aumale (10) and it was assumed in these 
two cases that if the validity of the foreign 
.jJudgment is to be judged by its being on 
the merits, a judgment by default does 
not satisfy that test and cannot, therefore, 
be the foundation ofan action in an English 
Court. 

In Keymer v. Viswanatham Reddi (1) 
the defendant was originally sued in an 
English Court. His defence was struck 
out as he refused to answer interrogatories 
and judgment was given against him. 
Their Lordships of the Judicial Committee 


held that a suit did not lie in an Indian ` 


Court upon the English judgment so given. 
Their Lordships say :— 


"> “He (the defendant) was treated as though 


he had not defended, and judgment was 
given upon that footing. It appears to 
their Lordships that no such decision as 
that can be regarded as a decision given on 
the merits of the case within the meaning 
of s. 18, sub-s. (b).” 

The implication in’ this passage that the 
foreign judgment would be inconclusive 
had the suit been never defended at all is, 
as I have pointed out, not in consonance 
with the English Law on the point and -I 
must, therefore, take it that in their Lord- 
ships’ opinion the reference to merits in 
8. 13 (6) makes the Indian Law -more 
stringent in this respect. When the same 
case was before the Madras High Court 
Sir John Wallis, C. J., and Seshagiri Ayyar, 
3J., expressed also the opinion that under 
the Code an ex parte judgment is not con- 
clusive for the reason that there has been 
no trial on the merits. They indicate that 
that this view may not be in accordance 
with the more recent English cases but as 
they are construing a section of the Code 
they are bound to give full effect to it, 

‘In Oppenheim v. Mahomed Haneef (3) the 
point came up for decision but was not 
decided. The plaintiff based his suit upon 
a foreign judgment as well as on the 
antecedent cause of action. Coutts Trotter, 
J., a3.be then was, sitting on the Original 
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Side, assumed on the authority of The 
Keymer case (1), that a suit did not lie in an 
Indian Court on a foreign judgment by 
default but held that on the alternative 
cause of action the plaintiff was entitled 
to a decree Before the Judicial Committe 


‘the view of Coutts-Trotter, J.,on the first 


point was not challenged and their Lord- 
ships were invited to deal only with the 
second point. 

Thus we have that in the first of the 
Privy Council cases the observation is in 
the nature of an obiter dictum and in the 
second Privy Council case the point was 
assumed and not challenged. 

Notwithstanding this, I should be pre- 
pared to hold (agreeing with my learned 
brother) that s. 13, cl. (b), enacts a rule 
different from that which obtains in Eng- 
land and that an ex parte foreign judg- 
ment does not operate as res judicata; but 
I find that a different view has been taken 
by Phillips, J., in a considered judgment 
(Madhavan Nair, J., concurring) Janoothas- 
san Sait v. Mahomad Ohuthu (4) and that 
another Bench consisting of Phillips and 
Ramesam, JJ., have, without discussion, fol- 
lowed this case (see Appeals Nos. 144 and 
145 of 1922 unreported). In view of what I 
have said, I think thatthe question as framed 
by my learned brother should be referred 
to a Full Bench for its opinion. 

In making this reference I must advert 
to an argument advanced by the defend- 
ants’ learned Vakil. He sought to make 
a distinction between two classes of ex parta 
decrees, (1) where by the procedure of 
the Court the plaintiff must adduce some 
evidence, generally oral, although there is 
default of appearance by the defendant ; 
(2) where upon a special form of writ, 
formal proof is dispensed with and judg- 
ment is givenas a matter of course. It 
is contended that in the first case the 
judgment can be said to be on the merits 
whereas it is different in the second case, 
I must say that I cannot follow this dis- 
tinction. In the one case the plaintiff 
proves his claim by adducing formal evi- 
dence; in the other case there is the im- 
plied admission of the claim by the defend- 
ant who while it is open to him to con- 
test it allows judgment to go by default, 
I cannot accept this intermediate position; 
it may be that either of the two views is 
correct, butI find nothing in principle to 
justify the distinction sought to be made. 

This appeal coming on for hearing, upon 
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—— 1909—III. See Presinency Towns INSOLVENCY 


Act, 

—— 1911—XII. See FACTORIES ACT. 
—— 1912—IV. See Lunacy ACT. 
—— 1913— VII. See Companies Act. 
——'1914—VIII. See Motor- VEHICLES Act. 
—— 1920--V. See PROVINCIAL INSOLVENCY Act. 
—— 1922—XT. See INCONME Tax Act. 
—— 1923— VIII. See Workmen's COMPENSATION ACT. 
—— 1924—VI. See CRIMINAL PRIBES ACT. 
—— 1926—XXVII. See TRANSFER or 

. (AMENDMENT) ACT. 
Aots—Bengal. 


—— 1880—IX. See Cress Act. 

— 1835—VIII. See BENGAL Tenanoy Act. 

—— 1918—111. See Bereau PuBLIO Demanps Rg- 
COVERY Aor. 

—~ 1920—III. See CALCUTTA RENT ACT. 


Acts—Binar and Orissa. i 
1913—11, See Orissa TENANCY Act.] 
` e Acts—Bombay. . 


1862—V. See BoMBAY BHAGDARI AND NARWADARI 
TENURES ACT. 

1863—VI. See Bowsay PUBLIC CONVEYANOES Act, 

1901—-111. See BomBay DISTRICT MUNIGIPAL ACT, 


Acts—c, P. 
1917— II. See ©. P. LAND Revenur ACT. 
1920—I. See C. P. TENANCY Act. 
Acts—Madras. 


—— 1884—V. See Madras DISTRICT MUNICIPALITIES 
Act. 

—— 18S6—I. See Mapras ABKARI ACT. 

—— 1889—I. See MADRAS VILLAGE COURTS ACT. 

—— 1908—I. See MADRAS ESTATES LAND Act. 


Property 


1920—V. See Mapras District MUNICIPALITIES 
Act. 

1922—V. See MADRAS Court Frees (AMENDMENT) 
: ACT. 

1922—VI. See MADRAS Stamp (AMENDMENT) ACT, 


Acis—PunjJab. 


—— 1887—XVI. See PUNJAB Texancy Act. 
1911—@IF, See Puneas MUNICIPAL ACT. 6 
— 1918—I. See PUNJAB PRE-EMPTION ACT, 
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Acts—Punjab—concld. 
Act 1918—VI. See PUNJAB CourtseAct. 





.1920—I. See PUNJAB LIMITATION (Customs) Act. 
1925-—VIII. See SIKH GURDWARAS ACT. 


“Acts—U. P. 


—— 1866—XXVI. See Oupn SUB-SETTLEMENT Act. 

-— 1869—I. See OUDH [STATES Act. 

1876—XVIII. See Oupn Laws Act. 

——- 1886—X XII. See OupH Rent Act. 

— 1901—II. See Acra TENANCY ACT. 

— ]901—1II. See U. P. Lanp REVENUE Acr. 

1910—IV. See U. P. Exotse Act. 

1919— VI. See U. P. Tows Improvement Act. 
922—XT. See AGRA PRE-EMPTION ACT. 
925—1V. See Oupn Courts Act. 

1926—-111. Sea Agra Tenanoy Act. 

e 


è Regulations. 


Reg, 1806—XVII. See BENGAL LAND REDEMPTION AND 
FORECLOSURE REGULATION 
—— 1825—XI. 


See BENGAL ALLUVION AND DILUVION 
REGULATION, 


Actio personalis moritur cum persona. See 

© PROBATE AND ADMINISTRATION Act, 1881, s. 89 286 

Admission of documents -—-Duty to comply with 
0. KILI, T. 4. 

In admitting documents in evidence, a Court should 

| strictly comply with the provisions of O. XIII, r. 4 of 

the Oivil Procedure Code. L Harr SINGH v Karam 

Cranp Kansut Ram, 8 Lah. 1; A. I. R.1927 Lah. 115 


721 
Admissions. See Evipence Aor, 1872, ss. 17,115 |, 
1037 


Advarse possession. See. LIMITATION Aor, 1908, 
Sou, T, Arts. 142, 144, 


~—-—— Landlord and tenant. See LANDLORD AND 
TENANT ; 7 

Advocate—Miscellaneous appeal-—-Scale of fees. 
See MORTGAGE 


261 
Agra Pre-emption Act,(XI of 1922), s. 12 (1)— 
Pre-emption—Plot 
interest'—Right of pre-emption, whether 

Wajib-ul-arz—Custom of pre-emption, 

extends io petty proprietary interests. 

A co-sharer in a patti is entitled to enforce his 
right of pre-emption regarding a plot forming part 
of the patti so long as it has not been execluded from 
the patti even though it has become a.‘petty pro- 
prietary interest’. 

If there is a record of custom in a wajib-ul-arz 
providing for pre-emption, whatevér the extent of the 
custom may be and in whatever way it may be ex- 
pressed there is a right of pre-emption under the 
Agra Pre-emption Act which can be exercised in res- 
pect ofa petty proprietary interest. A Yasras Bano 
v, LAHUR HUSAIN, A. L R. 1927 All. 320; 25 A.L. J. 

487 704 
Agra Tenancy Act (110f1901), $s. 22--Succession 

to tenancy—‘Male lineal descendant, whether includes 

illegitimate son of jat—Jats, whether Sudras, . 

An illegitimate son of one belonging to a Sudra 
caste by a kept woman ig entitled to suceeed to the 
holding of his father as*a “male lineal descendant’ 
avithin the meaning of s. 22 of the Agra Tenancy Act. 
A Mbwa Raw v. Par Sanat, A. I. R.1927 All410 650 
——— $s. 79, 196—Occupancy tenant—Forcible 

dispossession by stranger-—jectment suit—Juris- 

diction of Civil and Revenue Ccurts—Appeal— 

Objection to jurissliction, “whether sin Ge taken — 

Procedure. 


lost—- 
whether 


INDIAN CASES. 


` Agra Tenancy Act—1901—coneld, 


becoming ‘petty proprietary’ 


(1937 


Defendant took forcible possession of a certain 
occupancy holding, without the consent of the occu- 
pancy tenant and the latter instituted a suit in the 


| 


Revenue Court to eject the defendant on the allegation. 


that he was his sub-tenant. The trial Court decreed 
the suit buton appeal the District Judge came to 
the conclusion that the defendant was not.a sub- 
tenant but a trespasser and dismissed the suit. 
second appeal: í 

Held, (1) that s. 79 of the Agra Tenancy Act was 
not applicable to the case but that it was open to 
the plaintiff to sue for the ejectment of, the trespasser 
in the Civil Court ; 

(2) that having regard, however, to the provisions 


regard to the jurisdiction of the trial Court could be 


On. 


. ofs. 196 of the Agra Tenancy Act. no objection with ` 


entertained in appeal and that the decree of the trial.. 


therefore, be restored. A GANGA v. JAI 
352 


S. 164 —Suit for projfits—Failure to collect 
rents—Negligence of Lambardar—Presumption— 
Suit relating to several years—Accounts how to be 
taken. A 
In a suit for profits instituted against a Lambardcr 
the mere fact that a large proportion of the rents 
remains uncollected does not by itself necessarily lead 
to the inference that the Lambardar was negligent. 

Where a suit is brought to recover’ profits for 
several years the accounts’ for all the years in suit 
must be gone into in order to decide whether or not 
any amount is due to the plaintiff. A BADRI PRASAD 


Court must, 
KUMAR 


v. GIRDHAR, L. R. 8 A. 92 Rev.; A. LR. 1927 All. 405 ` 


743 
———— $, 196, See Acra Tenancy Act, 1901, ss. 
79, 196 352 


———— 8,199 (1) (a)—Eyjeciment suit— Question of 
title—Order of Revenue Court to file civil suit— 
Omission to implead all plaintiffs as parties to ‘civil 
suit, effect of. 

The mere fact of the institution of a declaratory 
suit in the Civil Court is not a,compliance with/ the 
direction of the Revenue Court under s. 199 (1) (a) of 
the Agra Tenancy Act, unless all the plaintifis to-the 


ejectment suit are made defendants in the civil suit. 


A. I. 
520 


1926, 5. 44 
471 


Agra Tenancy Act (|| of 1926), ss. “44, 273 
—-Ejectment suit—Pléa of tenancy—Procedure— 
Jurisdiction of Civil and Revenue Courts. 

The only possible way to so interpret the provi- 
sions of s. 44 of the Agra Tenancy Act as not to be 
inconsistent with the provisions of s. 273 of the Act 
is to hold that all that is intended by s. 44 of the 
Act is to give an option to a land-holder to file a 
suit for ejectment against a trespasser either in the 
Civil or in the Revenue Court. Where sucha suit is 
filed in the Civil Court and the defendant sets up a 
plea of tenancy the Court must follow the procedure 
laid down by s. 273 of the Act. 

Defendant was a tenant of the plaintiff and was 
ejected by him through the Revenue Court. Plaintiff 
subsequently instituted a suit in the Civil Ccurt 
for ejectment of the defendant on the ground that 


A DHIRAJI Vv. Cxanpra KALI, L. R. 8 
R. 1927 All. 398 


S. 273. See AGRA TENANCY ACT, 


A. 108 Rev.; 


notwithstanding his ejectment by the Revenue Court . 


the defendant had forcibly taken possession of the 
land in dispute. The plea of the defendant was that 


\ 
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after his ejectment by the Revenue,Court he was 
again re-admitted asa tenant of the holding in dis- 
pute by the plaintiffand was not in possession as a 
trespasser: 

Held, that the suit was maintainable in the Civil 
Court but that in view of the plea ofthe defendant 
the procedure laiddown in s. 273 of the Agra 
Tenancy Actmust be followed. A DEBI BAHAI v. 
Davtat, L. R. 8 A. 10t Rev; A. 1. R. 1927 All. 346 

471 
Agriculturist—Burden of proof. See O. P. ©., 1908, 
s. 60 (c) -104 


Alluvion and diluvion 


See BENGAL ALLUVION AND Dituvion REGULATION, 
1823 


See LANDLORD AND TENAXT 687 
Amendment of pleadings—Principles. See C. P. 
0., 1903, O. VI, r. 17 56 
Appeal—Decree, effect of—Time of redemption 


under preliminary decree whether extended. See 
O. P. U., 1908, O. XXXIV, Rr. 4, 5 22 


Bffect of preferring appeal. See LIMITATION 
Aor, 1908, Art. 116 19 
— New case. See Practice 446 
New case. See PUNJAB PRE-RUPTION ACT, 
1913, 5, 19 f 168 


Order appointing Receiver in execution-~ 
Appeal by objector, See ©. P. U., 1908, s. 51 d) =. 
29 
— Order dismissing application to set aside 
execution sale for default. see Q. P. O., 1993, ae 

















R 9 
Order refusing stay of execution—Appeal. 
See C. P. C , 1908, s. 47, O. XLI, 2.5 76 
———— Order remanding suit directing Amendment 
of plaint, whether appealable. See U P.C, 1908, 
O. XLI, R. 23 49 
___ —— Order staying execution, whether appealable, 
See O. P. O 1908, s. 47 23 


Appropriation of payments—Burden of proof. 
See DEBTOR AND CREDITOR 668 


Arbitration, See O.P. C., 1908, Sca. IL 

——— Award not signed by Arbitrator—Decren— 
Revision—Interference. See O. P. O., 1908, s. a. 
7 





Bengal’ Chamber of Commerce Rules, rv. 
18, 1,—Reference to Chamber—Arbitrator's duty to 
afford opportunity to adduce evidence of market rate. 
Although there may be occasions in which itis in- 

cumbent on the ‘Bengal Chamber of Commerce to 

give parties suitable opportunities of adducing evi- 
dence, yet each case has to be judged on the merits 
of its particular facts. Prima facie, it is nob neces- 
sary for the arbitrators to hear oral evidence about 
market rates which are as a rule well within their 
own knowledge and within the special experience for 
which arbitrators are selected. C BHICAN CHAND 
CHARORIA v. G. ann M. Foer, 44 O, L. J. 422; A.I. R. 
1927 Cal, 227 299 


——-—— Court, inherent power of, to revoke arbitra- 
tion, 

A Court has inherent power to revoke the appoint- 
ment of an arbitrator before the making of an award 
tin a proper case. But this power should always be 
exercised with thg greatest caution. L AMIN OHAND 


e 
. . . 
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Arbitration—concld. . 


Kaxsar Raw v. KANSHI RAM-MITTAR Sain, A. IR. 1927 
Lah. 187 46 
—_——— Order setting aside award— Revision. Ste C. 

P. C., 1908, s. 115 429 
———- Reference without intervention of Court— 

Remission of awardto Umpire, legality of--Um- 

pire deciding case on notes of arbitrators without 

notice to parties—-Legal misconduct. 

Where an award is made by an Umpire on a re- 
ference without the intervention of the Court, the 
Court has no power to remit the award to the Umpire. 

An Umpire is guilty of legal misconduct where 
he holds no enquiry and decides the case on the 
notes of the arbitrators without giving notice toghe 
parties to adduce evidence or state their case on the 
evidence produced. L Karm Cuanp v. JASODHAN 896 


Arbitration Act (IX of 1899), ss, 8, 9—-Appoint- 
ment of arvitrators—Vacancy, mode of filling - 
Award on time-barred claim, validity of. 

The question whether in filling a vacancy s. 8 or 
s. 9 ofthe Arbitration Act applies depends not upon 
whether one arbitrator ultimately acts or two but 
whether the submission provides for the appoint- 
ment of one arbitrator by concurrence vi both 
parties or of two arbitrators one by each party inde- 
pendently of the other. 

When a submission provides that the reference 
shall be to two arbitrators and an arbitrator ap- 
pointed by one of the parties is duly declared to ve 
the sole arbitrator and he thereafter refuses to act, 
the vacancy isto besupplied by the partizs under 
the provision of s. 9 of the Arbitration Act. 

A claim which at the time of reference to arbitra- 
tion is time-barred under the provisions of the 
Limitation Act can validly form the subject-matter 
of a reference. SS. L. Batmoxanp V, UTTAMCHAND 
BRIJLAL 890 


Arms Act (Xl of 1878), 8.19 (7) ~Discovery of arms 
on information from accused—Convietion, legality 


of. 

Where an article, the possession of which is for- 
bidden by the rms Act, has been digtovered by 
reason of information given by an accused person, the 
conviction based upon that evidence is legally sound. 
L NAURANG SINGH v. EMPEROR, 28 Cr. L. J. 250; 9 Lah. 
L. J. 211 ' 122 


G 
—— $, 19 (f)—Regovery of cartridges from house 
occupied by accused but previously occupied by him 
and his brother—Offence.} 

During the investigation of a certain theft case the 
house of the accused was searched by the Police and 
asa result of this investigation two cartidges of a 
rifle were discovered from an earthen pitcher placed 
in hishouss. The accused admitted the recovery of 
cartridges but stated that it was not within his know- 
ledge and that his brother who was an ex-military 
employee might have placed themin thg house which 
was jointly occupied by the accused and his brother. 
The Magistrate believed the story of the aceusad to 
be true: 

Held, that no offence under s. 19 (f). Arms Act, had 
been established, L MANIGIR v, EMPEROR, 21 Cr, le. J. 


339 819 
~-——— + $$, 19 (f), 22. See PENAL Conr, 1860, s. 129B 
. 13 


a 
Award—Dissenting arbitrators-—Intentional absonce 
— Validity of award. See LIMITATION Act, 1908, 
Sou, I ART. 158 ° 634 
. ° 
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——— Suit to ket aside decree based on award— 
Limitation. See LIMITATION Act, 1908, Scu I, Arr, 
91 : 596 


Banker and customer. See Conrracr Act, 1872, 

ss. 7, 8,9 1023 

Money deposited with Bank to be lent out on 
security—Depositor, whether secured creditor. 

J. having some money to spare for investing in loans 
handed over the money to a Bank and received a note- 
book in which it was stated that the money was for 
safe custody. Asa matter of agreement and practice, 
however, J. used to secure borrowers who would 
agree to pledge ctnaments by way of security. The 
borrowgr was taken by J. to the manager of the Bank, 
the ornaments were kept by way of security, and 
money was advanced on interest out of which a certain 
share was paid tod. No money of J. used to be lent 
out by the Bank without the security of ornaments. 
Whenaman came to redeem his ornaments J. used 
to go to the Bank with him and the ornaments were 
released on payment : 

Held, that J. occupied the position of a secured 
creditor of the Bank. A In the matter of. ALLAHABAD 
Union Bang, LTD,, 25 A. L. J. 320; 49 A. 376 62 


Benami—Benami assignment of decree. See C.P. 
C., 1908, O. XXI, r. 16 545 


Benami transaction. See Conrracr Acr, 1872, s 3 
42 





Practice of benami among Burmans— 
Gift, presumption of benami character of —Proof of 
benami character. . 

Among Burmans the practice of benami is not in- 
digenous and though it has to some considerable 
extent taken root, it is yet not so common as among 
the Natives of India proper. The device is very sel- 
dom employed except as a means of defeating or 
delaying the immedidtely impending claims of some 
creditor or other person. 4 

In fact more proof is needed of the benami nature of 
a transaction where parties to it are Burmans than 
is necessary” where the parties conce®ned are Hindus 
or Muhammadans. R Ma Gyr v. Ma Mr, 4 R. 522; A. 
I. R. 1927 Rang. 102 250 
Benamidar—Pro note, suit on, by benamidar, whe- 

ther mainiainable. : 

Per Ramesam, J.—A person whose nême does not 
appear in a promissory note a® payee cannot sue on 
it alleging that the payee was a benamidar for him- 
self. M Swasrt NATHA ODAYAR v. BUBBARAMA Iver, 51 
M. L. J. 856; A. I. R. 1927 Mad. 219; 25 L. W. 411 10 


Bengal Alluvion and Diluvton Regulation (XI of 
1825), S. 4—Gradual and sudden aceretion, rules 
applicable to. 

Under the terms of the Bengal Alluvion and Dilu- 
vion Regulation, 1825, land which gradually accedes to 
another estate becomes annexed to it. Where, how- 
ever, a river by a sudden change of its course breaks 

ethrough and interseots an estate without any gradual 
encroachment and adds it to another estate without 
destroyingdts identity, the land on being clearly re- 
cogrized becomes the property of the original owner 

“and, the same rule applies where land is taken away 
by a river gradually but is restored suddenly. A 
Sry THAKURII V. JAIKAL KUNWAR, zd A. L. J.222; A, I. 

-R IBT Al 243; 49 A, 328 ° 9 

Bengal Gess Act. See Cres Act, 

Bengal Chemborcf Commerce Rules, rr, 18, 

NG Ece ARBITRATION 299 


INDIAN GASES, 


[1927 


Bengal Land Redemption and Foreclosure 
Regulation (XVII of 1806), ss, 7, 8—Mortgage— 
Foreclosure pfoceedings—Presentation by special 
Mukhtar—Validity of  presentation—Notice of 
forectosure—Absence of reference to s. ?—Error as 
to amount—Proceedings, validity of—Power-of- 
attorney —Construction—General clause, ejfect of. 


The presentation of an application under s. 8 of 
the Bengal Land Redemption and Foreclosure Regu- 
lation XVII of 1806 by a special mukhtar on the 
strength ofa special power-of-attorney is not defective 
inasmuch as the word ‘himself’ in the said section is 
merely another way of putting ‘in person’ and .by 
virtue of the provisions of O. IJI, r.3 of the Code of 
Civil Procedure, acts which can be done in person 
can be done by an attorney. 

In a notice for foreclosure proceedings under 
Bengal Land Redemption and foreclosure Regu- 
lation XVIL of 1806, the mortgagee has the option 
either of giving the actual contents of s. 7 and specify- 
ing the three methods in which foreclosure may be 
avoided, or of quoting the actual section and referring 
the mortgagor to its contents. A notice is not invalid 
merely because words ‘s. 7’ do not occur init provided 
the contents of the section are embodied in it. 

An error in the amount shown in such notice does 
not render the notice invalid provided the claim is 
made quite clear, it being for the mortgagor to deposit 
or tender the amount which he believes to be due on 
the mortgage. 

A power-of-attorney authorising a person to conduct ` 
foreclosure proceedings which states that all the steps 
taken by him shall be accepted as done by’ the exe- 
cutant, empowers the holder of the power to present 
the application for foreclosure even though such power 
isnot expressly conferred. L Gopinp Mau v, Raw 
Cranp, 9 Lah. L. J. 14; 28 P, L. R..153; A. 1. R. 1927 
Lah 141 i 329 


Bengal Public Demands Recovery Act {Ill B. C. - 
of 1913), ss. 7, 23, 37—Sale—Omission to. fill up 
certificate, to serve notice of proclamation of sale, 
etc, effect of—Signing of notice with stamped 
signaiure—Death of debtor after attachment and 
before sale—Suit to set aside sale on ground of 
fraud and irregularities——Fraud not proved— 
Failure of entire suit—Limitation Act (IX of 1908), 
Sch. I, Art. 12—Time when beginsto run—'Final 
confirmation.’ i A f 
The omission to fill up the blanks in the certificate 

portion of form No. 1 of the Appendix to the Bengal 

Public Demands Recovery Act is fot a material 

omission invalidating the certificate where the tabular 

statement in the form has been duly filled_up. 

A notice under s. 7 ofthe Bengal Public Demands 
Recovery Act may be signed by the Oertiñcate Officer 
with a lithographie signature. : 

Failure to give notice to the certificate debtor be- 
fore drawing up the proclamation of sale is a mere: 
irregularity. f 

It is not open to the debtor or his legal representa- 
tive to take exception to the validity of a sale 
on the ground that the statement that the holding 
should be sold with power to annul all encumbrances, 
was wanting in the sale proclamation. 

Under the tenancy law, the purchaser of an occu- 
pancy holding sold for arrears of rent takes it with 
certain defined rights and the cmission to mention 
such rights cannot invalidate the sale. 8 

Omiseion to publish a sale proclamaticn at the 
local Thana ag required by the rules isnot fatal tg 
the sale, i . - < 


\ 
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Beral Public Damands Resovery Aat-—coneld. 


1 viswof the provisions of s. 23 of the Bengal Publie 
Də iagds Recovery Acta sale cannot be set aside 
by 1 Certificata Officer without proof of material irre- 
gal rity and consequent substantial injury, and it 
aaa 105 bs set aside without such proof even in a 
gapi vate suit. 

T!2 death of a debtorafter attachment of his pro- 
part: and before sale does not necessarily invalidate 
the sale; such a sale holds good until appropriate 
steps are taken to set it aside. 

A suit by a debtor to set aside a sale under the Bengal 
Public Demands Recovery Act on the ground of fraud 
and material irregularity in the conduct of the sale 
must fail where the debtor fails to prove fraud inas- 
much as inthe absence of fraud the questions tan 
only be determined by the Certificate Officer. 

Limitation for a suit to set aside a sale under the 

° Bengal Public Demands Recovery Act runs under Art. 
12 of Sch. I of the Limitation Act only from the date 
ofthe final confirmation of the sale, and so long as the 
sale is under the consideration of the Revenue Au- 
thorities it cannot be said to have been confirmed 
and become final. G Hara Prasap GAIN v. GOPAL 
OHANDRA Gary, 45 C. L. J. 73; 31 O. W. N. 299; A.I. 
R. 1927 Cal. 315 : 997 


ss. 23, 37. See BENGAL PUBLIC DEMANDS RE: 
covery Act, 1913, ss. 7, 23, 37 997 


Bengal Tenancy Act (VII of 1885), s. 5—Con- 
struction of dosument—Document purporting to 
create tenancy containing clauses more appropriate 
to raiyati interest—Interest created, nature of— 
Transfer of Property Act (IV of 1882), ss. 6, 41 
—-Non-permanent tenure created before Bengal 
Tenancy Act but after Transfer of Property Act 
cane into force, transferability of-—Acquiescence 
and estoppel, doctrine of—Transfer of tenancy— 
Transferor's name allowed to continue in landlord's 
sherista—Acguiescence. 


Where a-document purports to create a tenancy in 
respect of certain land, there isa presumption that the 
interest created is that of a tenure-holder even 
though the document contains some clauses which 
are more consistent with the creation of a raiyati 
interest than with the creation of a tenure and that 
presumption continues until it is rebutted by evidence 
to the contrary. 

A tenancy created after the passing of the Trans- 
fer of Property Act and before the Bengal Tenancy 
Act came info force is transferable even if it be a 
non-permanent tenancy by virtue of the provisions of 
s. Gof ths Transfer of Property Act. 

The principle laid down in s. 41, Transfer of Pro- 

. porty Act, relates to a case where one stands by and 
acquiesces in something that is being done by another 
and if in consequence of such acquiescznce some 
injury is caused to some third party, it is not open 
to the person so acquiescing to say that what was 
done by that other person was not authorised by 
him. | 

The mere faci thata transferee from a tenant re- 
frains from instituting a suit fora declaration to get 
his name recorded in the landlord's sherista cannot 
be taken as an acquiescence on his part or allowing 
ths transferor to represent him in the landlord's 
sherista. G BHAGABAN Dasv Bisweswar NATH SHAHA, 
44 O. L. J. 434; A. L R.1927 Cal. 220 302 


S. 5—Tenure-holder or raiyat ~Holding of 
over one hundred bighas—Presumption, rebuttal of—~ 


GENERAL INDEX, 
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LA 
“Cultivator,” “raiyat,” us3 of, effec! of —Acaretions 
—Datermination of fair rent-—Nabuliyat, expiry 
(i 


of, effect of. 


The question whether a person is a raiyat or a 
tenure-holder ultimatsly depends on questions of fact 
and in order to arrive ata decision the Court must 
look to the attendant circumstances also. 

In order to determine whether the presumption 
raised under s. 5 of the Bengal Tenancy Act has 
been rebutted, the true test is to see for what pur- 
pose the tenancy was created, and wher? th? lease 
is equivocal the attendant cirenmstanes; must be 
looked to in order to judge of the pirypo:efor 
which the tenancy was created. Where t':: original 
leass is in a printed form n> im@ortan>s cry bi 
attached to tha use in it of the word “ e Uktivato,” 
nor dos the use of the word “raiyat iia rent 
receipt carry the matter any further. 

Where a person has the status ofa tenure-holler 
with regard to a parant tenure, he will have the 
sam? status with ragard to any azeretions t) ths 
tenure. 

Where a tenant holds over after the expiry of the 
term of a kabuliyat, itis open to the Settlement Offieer 
to determine a fair rent after determining the true 
status of the tenant, irrespective of the stipulations 
contained in the time-expired kubuliyat. G KARUNA 
CHANDRA Das v. SECRETARY OF STATE FOR INDIAN, A. J. R. 
1927 Cal. 413 466 


——— 55. 23, 103, 105, 108, 178 —Reeorl of 
Righis—Presumption’as to correctness --lehuttal— 
Burden of proof 


When the Record of Rights hisonce been finally 
published it cannot be attacked on the ground that 
certain procedure adopted by the Revenue Authorities 
in arriving at the final conclusion does not support 
the entry as finally published. If the party aggrieved 
by that entry takes objection under the provisions of 
s. 105 or 106 of the Bengal Tenancy Act, the objec- 
tion might be considered by the Revenus Officer. 
But when a Record of Rights is challenged in a Civil 
Court the parjy challenging this record, must adduce 
in evidence, in order to rebut the presumption, matters 
other than what happened during the proceedings 
prior to the tinal publication before the Revenue 
Ojizer. It is well-known that the Settlement Author- 
ities may come to certain conclusions at one time of 
the proceeding which they may modify during the 
course of the prepfration of the record. But the 
record which is finally publishe.! is that with which 
the Civil Court is coasernel. C LAKU Nara Bera 
NABADWIP Cuanprs NANDI, 3L O. W. N. 1923 AVI. R. 
1927 Cal. 268 . 7 


——— $8. 27, 30 (b), 35—Fahineenent of rent 
—Tests of fairnesa of vent-—Ris:in priszof staple 
food crops—Neglect of gilandazi. 


Under s. 35 of tha Bengal Tenancy Act when a rise in 
the price of the staple food crons Ifa$ basa established, 
there ought, in the absence ef spesial circumstan?>s, 
to be a corresponding increfss in th? rent. Acin- 
parison of the incidenc? of the rent with the average ° 
outturon of ths land is not the only way of dptermia- 
ing fairness of rent, 5 

‘The fact that a landlord his neglected gilandazt 
is not, in itself. a ground for refusing enhancement 
of cash reù. Pat Savdbarubvissa v. AMRIH Manro. 
8 Pat. L. T. 117; A. I R. 1927 Pat 144 754 
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ss. 30 (b), 35. "See BENGAL TENANCY Act, 
1885, ss. 27 ETO. 754 


-s. 40—Commutation proceedings— Procedure 
—Non-appearance of guardian of minor— Absence 
of prejudice—Validity of proceedings—Civil Pro- 
cedure Code (Act V of 1908), O. XXXII, r. 8, 
whether applies to commutation proceedings. 


Proceedings under s. 40 of the Bengal Tenancy Act 
are miscellaneous proceedings by a Revenue Officer 
in regard to which there are no provisions as to pro- 
cedure either in the Act itself or in the rules framed 
under the Act. The only matter for a Court to con- 
sider, -where the legality of proceedings under the said 
section is impugpedon the ground that the guardian 
of # minor who was a party to the proceedings had 
not apyeared, is whether the minor -has been pre- 
judiced by the non-appearance of the guardian, and 
in the absence of such prejudice, a Civil Court cannot 
set aside the proceedings. . 

The provisions of O. XXXII, r.3 of the Code of 
Civil Procedure do not apply to such proceedings. 
C HARI CHARAN SIL v. BIPIN BEHARI MUKHOPADHYA, A. 
I. R. 1927 Cal. 374 146 
8.87. See Or. P. ©., 1898, s. 145 (4) - 117 


ss. 102, 106, scope of—Res judicata—Suit 
for correction of-entry—Subsequent suit for posses- 
sion in Civil Court. 


A decision in a suit under s. 106, Bengal Tenancy 








Act, for correction of the entry of names of owners of . 


a taluq does not operate as' res judicata in a subse- 
quent civil suit for possession between the same 
parties. CG ASRAFANNESSA KHATUN v Hem OHANDRA 
ONAUDHURY, 44 O. L. J. 467; A. I. R. 1927 Cal. 216; 54 
C. 114 ; 293 


~———-—— 8. 103—Conflicting entries in two Records 
of Rights—Presumption of correctness, whether 
rebutted—Orissa Tenancy Act (II of 1918), s. 117. 
Th» absence of a specific provision in the Bengal 
Tenancy Act corresponding to s. 117 of the Orissa 
Tenancy Act does not in any way affect the provisions 
contained in s. 103 of the Bengal Tenancy. Act. 
When ther® are two Records of Rigifts prepared at 
different times, entries in both of them will be pre- 


sumed to be correct entries of facts existing at the 


time the entries were made. There is nothing in 
‘the law which would entitle a party to say that the 
entry in the subsequent record is rebutted by the 
entry inthe previous record. Pat ARHIRAM BEDANTA 
v. CHINTAMANI BEDANTA, 8 Pat. L. T. 121; A.I. R.1927 
Pat. 164; 6 Pat. 342 : 701 
—-—— 8.103B. See GRANT ` 453 


—-—— sS. 149—Civil' Proçedwre Code (Act: V of 
1908),s. 11—-Landlord and tenant—Rent claimed by 
third party—Deposit in Court—Suit claiming rent 
—Title, question of, decision of-—Res judicata. 
Sub-s. (3) of s. 149 of the Bengal Tenancy Act con- 

templates a suit which culminates not in a decree 

but an order of*a limited kind, an order restraining 

payment out of the mopey deposited under sub-s. (1) 

of the section. It is,*therefore, an order not finally 

decisive ofthe substantive rights of the parties but 
providing a ‘machinery for the purpose of carrying 
out thè scheme whereby it is sought to relieve a ten- 
ant ffom harassment, 

Where in such a suit the Oourt incidentall¥ goes 
into the question of titleeas regards “he land the 
rent ef which is in dispute, auy finding of this kind 
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will not operate as res judicata on the question of 
_ title between the parties in any subsequent , litiga- 
tion. C KHETRA MOHAN SAHA SARDAR V. AKHIL OHANDRA 
Das BHOWMIK; A. 1. R. 1927 Cal. 431 427 


-—— s, 182—Homestead land—Occupation by 
person other than raiyat—Section 182, whether appli- 
cable—Permanent tenancy, proof of. : 


Section 182 of the Bengal Tenancy Act is not 
appli¢able where the person in possession of home- 
stead land is not a raiyat of the village. 

A permanent tenancy cannot be inferred from the 
mere fact that a person was in possession of a house 
in the homestead land ofa village for about ten or 
eleven years paying the same rent, and was residing 
in the village for a long time. PatMapxnu BUDAN 
SINGH v. JEOLAL, A. I. R. 1926 Pat. 606 5&4. 


Bombay Bhagdarl and Narwadarl Tenures 
Act (V 0f 1862), s. 3. See Evinence Act, 1872 
s. 116 1004 


Bombay District Municipal Act (lll of 1901), 55. 
58,178—Duty of Municipality to provide for public 
education—Governor-in-Council, power of, to frame - 
rules—Order directing Commissioner to prescribe 
date within which duty must be performed—Order 
of Commissioner directing payment of money to 
officer appointed to carry out duty, legality of. 


It is not essential under sub-s. (3) of s. 178 of the 
Bombay District Municipal Act that an order direct- 
ing that a certain sum of money out of Municipal 
funds be paid to an officer who has been appointed to 
carry out the, duties of the Municipality in a certain 
matter should be addressed to a Municipal servant. 
It isenough if the order is addressed to an officer 
who has custody of the Municipal funds on behalf of 
the Municipality. 

Under s. 58 of the Bombay District Municipal Act 
power is conferred upon the Governor in Council to 
prescribe the extent of the independent authority of 
any Municipality in respect of public education and 
the necessary implication is that the observance of 
that prescription is an obligation on the Municipality 
under the Act, even though it may not have been ex- 
pressly so laid down by the Act. 

Under s. 178 of the Act there is an obligation on a 
Municipality to observe the rules framed by the Gov- 
ernor-in-Council under s. 58 of the Act for the pur- 
pose of prescribing the extent- of the independent 
authority of the Municipality in respect of public 
education. 

Where a Municipality has made a default in per- 
forming any duty imposed on it by or under the 
Bombay District Municipal Act, the Governor in 
Council has power unders. 178 of the Act, to direct 
the Commissioner to fix a period for the performance 
of such duty and if the Municipality fails to perform 
the duty within that period,an order can be made 
by the Commissioner directing any officer who has 
custody of Municipal funds on behalf of the Munici- 
pality to place such funds as may be necessary at 
the disposal of such officer as may be appointed in 
order to perform the duty left unperformed by the 
Municipality. B MANIBHAI GOVINDEHAI PATEL V. 
NADIAD City MUNICIPALITY, 28 Bom. L. R. 1465; A. I. 
R. 1927 Bom. 55; 51 B. 105 98 


Bombay High Court Appellate Side Rules, rr. 
2,49, See OP. 1008; sR 148 BTO: 147 


Vol, 100] 


Bombay High Court, Original Side Rules, Nos. 
242, 243—Judgment of Chamber Judge, whether 
should state reasons—Letter to Prothonotary con- 
taining order and directing communication to parties, 
whether valid judgment—Adjournment, effect of— 
Civil Procedure Code (Act V of 1908), O. XXII, 
T. 2—Judgment of Original Side, requisites of. 

It is not necessary on the Original Side of the High 
Oourt for a Judge in Chambers to give his reasons 
for making any particular order on a summons or 
petition, and although the fact that a Judge may 
adjourn a petition or summons into Court would 
generally mean that the matter is of greater complex- 
ity or importance, and that, accordingly, as a matter 
of convenience, the learned Judge should give his 
reasons for his final decision, yet a mere ad- 
journment into Court does not necessarily involve 
that. 

The provision in the Civil Procedure Code that a 
judgment is to state the reasons and is to be signed 
by the Judge does not apply to the High Court on 
its Original Side. 

Rules 242 and 243 of the Bombay High Court Rules 
do not necessarily imply that a judgment of a Judge 
of the Original Side should contain the reasons for 
his decision. 

A letter addressed by a Judge of the Original 
Side of a High Court to the Prothonotary of the High 
Oourt specifying what his order on a particular 
petition is and containing directions to treat the con- 
tents as his order to be communicated to the parties 
isa valid judgment. B MATHERAN Stream LIGHT 
Tramway v. B. N, Lana, 29 Bom. L.R. 126; A. LR. 
1927 Bom. 113; 51 B, 267 941 


Bombay Public Conveyances Act VI of 1863, 
8.1. See Moror VruHlcLEs Act, 1914, s, 16 1053 

Buddhist Law— Partition—-Grandchildren's right to 
claim partition. 

Out-of-time grandchildren by an Orasa child can- 
not claim partition of the joint property of their grand- 
parents on grandfather's re-marriage after their grand- 
mother's death, R Ma Au Puv. U Po Lat, 5 Bur. L. 
J. 203; A. L R. 1927 Rang. 111 323 


Burlal grou nd—Dedication—Presumption against 
reservation in favour of grantor. 

It is reasonable to presume that where land is given 
for a cemetery there is no reservation by the grantor. 
A Kuopa BAx v. RAGHUNANDAN Lar, A. I. R. 1927 All. 
381 623 
Burmese Buddhist Law—Adoption—Right of 

adopted sort, whether lost by mere living apart. 

A kittima adopted son does not lose his right to 


inherit merely because he was living apart. The real - 


question to be decided in such a case is whether 
the filial relation has been maintained or severed. R 
Maune San U v. Ma Praw Gyr, 6 Bur. L. J.10 1007 


C. I. F. Contract. See CONTRACT Act, 1872, s. 107 
567 
Calcutta Rent Act (III of 1920), s. 15—Decision 
fixing standard rent—Judgment in rem—Subsequent 

tenants, whether can re-open—Certificate under s. 15, 

granting of. 

A decision fixing the standard rent attaches to the 
premises and not to the person or parties to the suit: 
itis ajudgment in rem and not in personam. An 
order passed by a Rent Controller cannot, therefore, 
be re-opened on the application of a subsequent 
tenant. . 

Where a Rent Controller refuses to re-open the 
question of standard rent on the ground that it has 
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oncs been decided, he is not bound to issue a certifi- 
cate to the applicant under s. 15 ofthe Caleutia Rent 
Act. C AHAMUDDIN v. BANKU BEHARY Deer, 31C W. 
N. 308: A. I. R. 1927 Cal. 305 781 
Carriers Act (ill Of 1865), ss. 9,10~ Notice under 

s. 10—Service on local agent, validity of- -Through 

booking, legal incidents of— Liability of carrier to 

whom goods are delivered. 

Where goods are addressed to a place beyend 
the scope of a carrier's business so that from one 
point he must forward ihem by another carrier, the 
carrier is responsible for the goods for the whole 
journey unless he limits his liability by agreement, 

(The nature of a through booking contract digetss- 
ed.) ` 

In view of the absence of any provision in the 
Carriers Act corresponding tos 140 of the Railways 
Act, a notice under s. 10 of the Carriers Act may he 
served on a local representative of the carrier © 
I. G. Navigation & Ry. Co. L,TD. v. GIRDHARILAL GOAR- 
DHONE Das, 31 C. W. N. 358; A. I. R. 1987 Cal 391 54 
©. 430 903 


Cattle Trespass Act (lof 1871),8. 20- Criminal 
Procedure Code (Act V of 1898), 85.4 (0', 29-- Offence 
under s. 20, Cattle Trespass Act-- Jurisdiction of 
Magistrate—Special authorisation, whether NECESSITY 
—Criminal trial—Joinder of charges under s. 20, 
Cattle Trespass Act, and s. 504, Penal Code, iegality 
of —‘Same transaction.’ 

The inclusion in 8. 4 (o) of the Criminal Proeedure 
Code in the definition of an offence of an “act in 
respect of which a complaint may he made under 
s. 29 of the Oattle Trespass Act" renders it unneses- 
sary for a Magistrate who is generally empowered 
under the Criminal Procedure Code to receive com- 
plaints of offences, to be specially authorised by the 
District Magistrate to receive complaints under that 
section of the Cattle Trespass Act. 

A joinder of charges for offences under s. £0 of the 
Cattle Trespass Act and s. 504 of the Penal Code is 
not illegal, where the acts constituting the offenres 
formed part og the same transaction. M Degyavayt LI 
Nainv v. RATNA Papayacut, 82M E J. 251; 25 L W. 
282; (1927) M. W. N. 167; 28 Cr. L. J. 201; ATR 


1927 Mad. 396 381 
C. P. Land Revenue Act (II of 1917), s. 80. xee 
LANDLORD AND TENANT . 438 


--—— 8. 107--Lease under s.  107-—Contract in 
name of one person—Consideration contributed by 
others—Rights and liabilities of latter ayainst 
former. 
When any person „takes in his own name a contract, 

with money belonging» to himself and others, tke 
rights of those others against him are not affected 
by his omission to gmention their names, whatever 
their rights and liabilities in respect of ‘the ether 
party to the contract may be. 

This principle is not inapplicable do leases granicd 
compulsorily under the provisions of s. 107 of the 
O. P. Land Revenue Act. N $CKHDEO v. UJAL 772 
--——— 8. 156--Suit for village profits -Setor 

claimed by co-share? —Agreement, whether necessury 

—Permission of Court -Sadar Lambar@ar, re- 

muneration of. * 

Ugder s.156 ofthe C P. Land Revenue Ax no 
agreement ig necessary ig order to entitle a cugshaier 
to claim a set-offina suit for village profits althoueh 
it cannot be claimed without the permission of the 
trial Court, . š 
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A Sadar Lambardar is not entitled to any remune- 
ration. N MANMOSANSINGH v. BISHALSINGH, A. LR. 
1927 Nag. 175 812 


G. P. Tenancy Act (1 of 1920), s. 4—Absolute 
occupancy holding Adverse possession against 
widow—Recognition by landlord—Reversionary 
rights, whether destroyed. 

If a woman entitled to maintenance is in adverse 
possession of an absolute occupancy holding of a 
widow inherited by her after the death of her hus- 
band, the recognition of her by the landlord, in the 
absence of any proof that he dealt with such person 
independently of her position as a dependent or re- 
presgntative of the family of last male-holder, 
cannot give her the status of an absolute occupancy 
tenant so as to work a forfeiture of the interest of the 
reversionerin the holding after the widow's death. 

The only effect of the recognition will be to raise 
a personal estoppel against the landlord in the 
matter of ejecting her as a trespasser. N DESERAXNI 
v. KisnorE SINGH, 22 N. L. R. 179; A. I. R. 1927 Nag. 
104 446 


~~——— $8.13, 89—Occupancy holding—Transfer in 
favour of Lambardar anda  co-sharer---Surrender 

—Consent of other co-sharers—ieceptance of debit 

of amount on account of holding-— Partition—-Trans- 

fer, whether can be seé aside and by whom—Suit 
for setting aside transfer, proper frame of— 

Transfer in favour of — co-sharer—Hjectment-- 

Remedy of proprietary body—Application under s. 

13—Contribution—Transferee, whether entitled to 

share—Remedy, nature of-~-Discretion of Court. 

A transfer by sale of an occupancy holding under 
a registered document to the Lambardar is a surrender 
to him as the landlord even though another co-sharer 
has been included in the sale-deed as a co-vendee 
with the Lambardar, 

If the holding transferred continues to be in the 
possession of the Lambardar and the co-sharer as their 
separate khudkasht land or their occupancy holding 
with the consent of the other co-sharers, it must be 
deemed that the whole proprietary bodg has agreed to 
the transfer through their agent the Lambardar and 
the agreement is not any-the-less binding by the mere 
fact of the Lambardar being one of the transferees, 

The agreement must be deemed to have been ratifi- 
ed by the other co-sharers, who are not the transferees 
by acceptance at the ond of each of the years the 
latter continue in occupation of the land, of some 
debit against each of the transferees, in respect of the 


land, in the village accounts, as also by doing nothing, 


in the matter ofclaiming possession against them for 
a length of time. . 

No member of the proprietary body can set aside 
this agreement except on tbe ground of fraud or 
under s. 215 or s, 216 of the Contract act or s. 90 of the 
Trusts Act, on the ground that the land has been 
allotted hy the Lambardar to himself. In either of 
the cases the whole proprietary body will have to 
gue except, of course, the transferee or transferees, 

If the transfer is in favour of a co-sharer who is 
not a Lambagdar, it is not in favour of ihe entire 
proprigtary body. The iransferee has purchased it 
for his own benefit and must be considered an out- 
sider for the purposes of ejectment as well ag ihe 
transfer; he is simply the transferee of an 
occupancy bolding and can*be ejected ofly on appli- 
cation to a Revenue Officer under s. 13 of the 0. P, 
Tenancy Act by the whole proprietary body. 
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The co-sharer-tyansferee though entitled to go into 
possession, as a co-sharer with others after his eject- 
ment as a result of the application under s. 13 of the 
Act by the whole proprietary body is not entitled to 
a contribution from the body of ashare in the cost of 
acquisition. 

The relief as to contribution is at the best an equit- 
able relief the grant of whichis purely discretionary 
with the Court. The discretion cannot be exercised 
in favour of a co-sharer who was not a transferee, if 
the claim for contribution is made after a considerable 
delay of four years. N Drvasr v. Govinp, A. LR. 
1927 Nag. 161 ; 27 
8. 89. SeeC. P. Tenancy Act, 1920, ss. 13, 

27 
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Cess Act (IX B. GC. of 1880), ss.15, 40, 182 
-—-Re-valuation under s, 15—Omission to serve 
notice on holder, effect of—Pericd from which re- 
valuation takes ejfect—Hules under s. 183, r. 80, 

- whether ultra vires. ' 

In order to levy cesses on any estate where the 





.matter falls within the provisions of s. 40 the pro- 


cedure laid down in that section is imperative and 
unless it is followed the taxing authority cannot 
impose any burden of taxation on any person. 
Section 40 is applicable only where there is any 
cess to be levied in the district as a whole, that is, 
if there is a district re-valuation; and where there is 
a _re-valuation only of an estate or a tenure in any 
district it is not imperative that notice should be 
served on the holder of that estate or tenure accord- 
ing to the provisions of the last paragraph of s. 40. 
The period from which a re-valuation unders. 15 
of the Cess Act takes effect is that prescribed in r. 30 
of the rules made by the Board of Revenue under 
s. 182 of the Act. The said rule is not ultra vires. G 
ABANI NATH MUKERJI V. SECRETARY OF STATE FOR INDIA 
IN CounorL, 31 C. W. N. 329; 54 C. 119; -A. I. R. 1927 
Cal. 322 887 
S. 40. See Cress Act, 1880, ss. l5xtc. 887 
——— s, 182, fr 30 whether ultra vires. See 
Cress Act, 1880, ss. 15 ETO. 887 


Charge—Partition—-Property made liable for pay- 
mentofdebt. See Trusts Act, 1882, 5.6 506 


Civll Procedure Code (Act V 0f 1908), ss. 3, 23 
—Suit pending on Original Side of High Couri— 
Division Bench, power of, to transfer—Judge of 
Original Side, whether ‘subordinate.to High Court 
— District Court, meaning of. 

A Judge of the Original Side of a High Court is not 
subordinate to the High Court and a Division Bench 
of the High Court has, therefore, no jurisdiction to 
transfer a case pending on the Original Side to an- 
other Court under s. 23 of the Code of Civil Procedure. 

Although the word ‘District’ in the Civil Prece- 
dure Code includes not merely the Iccal limits of 
what is ordinarily called a District Court, but includes 
the local limits of a High Court in its Ordinary Origi- 
nal Civil Jurisdiction, the words ‘District Court’ can- 
not, wherever they appear in the Civil Procedure Code, 
Le construed to include a High Court in the exercise 
of its Ordinary Original Civil Jurisdiction. C Hayat 





` MAEOMED v. MANNU, 45 C.L. J 71,4. I. R. 1927 Cal. 





290 331 

——~— S. 10. See INTERNATIONAL Law 951 
~S. 11.. f 

See BENGAL Tenancy Act, 188%, s. 149 427 

Ece TUNJAB TENANCY Act, 1887, s. 77 {) (2) 849 
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———— 8.11—Alienation by Hindu father—Decree 
setting aside alienation on conditioi? of deposit of 
part of consideration—Subsequent suit by vendee 
for balance of purchase-money—Res judicata— 
Limitation—Accrual of cause of action—Limitation 
Act (IX of 1908), Seh. I, Art. 97. 


The plaintiffs purchased a certain property from & 
Hindu father. The sons sued to set aside the 
sale and a decree was passed cancelling the sale and 
ordering delivery of possession of the property to 
the sons on their depositing a certain portion of the 
sale consideration in Court. In a suit by the 

. plaintifs against the sonsas legal representatives of 
. the vendor for refund of the balance of the purchase- 
money: 

Held, (1) that the suit was not barred by res 
judicata by the decision in the prior suit inasmuch as 
money paid to the father as consideration for the 
sale af the time of sale could not be regarded as a 
debt of the father until the sale had been set aside 
and the right of the vendees to get back the sale con- 
sideration had accrued; 

(2) that the decree in-the prior suit became ope- 
rative only on the deposit of the amount ordered 
to be deposited and the period of limitation for the 
suit began to run under Art. 97 of Sch. I of the 
Limitation Act only from that date and not from 
the date of the passing of the decree. A RAGHUNATH 
Prasad t. RAM BHAROSE 745 


——— s, 11—Evidence Act (I of 1872), s. 115—Res 
judicata between  co-defendants—Estoppel—Pre- 
judice, absence of, effect of. 


In order that a decision on a certain issue as bs- 
tween co-defendants may operate as res judicata in 
a subsequent suit in which those co-defendants are 
arrayed on opposite sides, it is necessary that there 
should be a conflict of interest between the two de- 
fendants, and a determination -of the issue arising 
because of such conflict of interest should be neces- 
sary for awarding proper relief to the plaintiff in the 
Buit. z 

Plaintiff made a gift of certain property in favour 
of the defendant. A suit was brought by a daughter 
and a daughter's son of the plaintiff for cancellation 
of the gift on the ground that the plaintiff was insane 
at the time when he made ths gift. Both the plaintiff 
and the defendant were impleaded as defendants to 
that suit and successfully contested the suit. Subse- 
quently a suit was instituted on behalf of the plaintifi 
by his wife to cancel the decd of gift on the same 
ground, namely, that the plaintiff was a lunatic: 

Held, that the decision in the prior suit did ‘not 
operate as res judicata in the subsequent suit in favour 
of the defendant ond that the plaintiff was not es- 
topped from proving his insanity in the subsequent 
suit. AKamTaPrasap Miserv BHULAI Misir, A. I. R. 
1927 All. 365 527 


s. 11—Res judicata, doctrine of, applicability 
of—Finding arrived at in proceeding for Letters 
of Administration, whether res judicata in subse- 
quent civil suit —F'ailure to put forward evidence in 
previous suit, effect of. 

The doctrine of res judicata is not a rule of techni- 
cality but is based upon general principles of law 
which must be given effect to for the purpose of 
giving finality to judicial decisions. The reai prin- 
ciple is that if a matter has been fought out in a 
Court having jurisdiction to decide that matter, the 
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decision on that matter would operate as res judicata 
although the Courts might not be the same. 

A finding with regard to the rel&tionship of the 
parties to a proceeding for the grant of Letters of 
Administration would operate as res judicata in a 
subsequent suit between the parties in which the 
question of relationship arises. 

If a man fighting a case fights it on false state- 
ments and does not call necessary evidence in sup- 
port of his statements, he cannot afterwards gain 
any advantage for those omissions of his. He must 
be considered to be as much bound by the decision 
given in the caseas he would have been if he had 
put forward a true case and called all the evidence 
in support of it that was available. C DWIJAPADA 
Das v. KALIPADA Dr, A. I. R. 1927 Cal. 421; 31 C.W. 
N. 898 * 510 


s. 11 —Res judicata, doctrine of, applicability 
of, to question of law—Court trying prior suit, 
whether must be competent to try subsequent suit 
There is nothing in the language of s. 11 of'the 

Civil Procedure Code to limit the operation of the 
section to en issue of fact. A decision on a question 
of law may, therefore, operate as res judicata, 

In order that a decision on an issue in a prior suit 
may operate as res judicata in a subsequent suit, 
the Court which tried the prior suit must have been 
competent to try the subsequent suit and not merely 
the issue in the subsequent suit with regard to 
which the plea of res judicata is advanced. A Hrs 
LAL v, GILZARI Lat, L. R.8 A. 101 Rev.; A. I. R 1997 
All. 297; 25 A. L. J. 564 601 


———— sS. 11—Res judicata—Landlord and tenant— 
Suitby landlord for possession and damages for 
cutting trees—Plea of permanent tenancy found 
against—Possession disallowed but damages decreed 
—Decision on permanent tenancy whether reg 
judicata—Permanent tenants right to cut trees— 
Mortgage—Mortgagee's. right to eject tenants of 
mortgayor. 

. A landlord sued his tenant for possession of land 
and also to recover a certain amount as damages for 
trees cut. Thé tenant pleaded that the frees belonged 
to him as he was.a permanent tenant and also on 
other grounds, The plea of permanent tenancy was 
found against and the claim for damages was decreed, 
but possession was disallowed on the ground that 
notice had not been given to the tenant to terminate 
his tenancy. The Ifhdlord gave notice to quit and 
sued for possession. The tenant set up permanent 
tenancy: 

Held, that the decision in the previous suit that 
the tenant had no permanent tenancy operated as 
res judicata inasmuch’as, although the prayer for 
possession was disallowed in the previous suit, the 
decision on the queion of permanent tenancy was 
necessary for deciding the question of damages. 

A permanent tenant is the owner of the trees grow- 
ing on the land. oe 

A mortgagee who is entitled to the possession of 
the mortgaged property cah determine the tenanty 
ofan annual tenant of land forming part of such pro- 
perty without the consent of the mortgagor. B 
BARJORJI SHAPURII V. SHRIPATPRASAPII VorARMaLc1, 9 
Bom. L. R. 215; A. L R. 1927 Bom. 145 ” e1039 


*— ss 11,100, O. I}, r. 2| Res judicata—Com- 
petency of Court to try suit—Value of all eduses of 
action, whether to be considered— Bar of O.1I, r 2 

+ ? 
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n . 
applicability of, to distinct causes of action—Suit 
for possession by vendee—Subsequent suit for 
damages forebreach of covenant for title, whether 
miintainable—Limitation Act (IX of 1908), Sch. I, 
Art. 116—Vendor and purchaser—Covenant for title 
—Vendor without title—Possession not delivered—- 
Suit for breach of covenant—Starting point of 
limitation. 


Although taking all the causes of action together, 
the second suit may be outside the jurisdiction of the 
Court which tried the first suit, still, if the specific 
question which forms the subject of res judicata be 
within the jurisdiction of the Court which tried the 


first suit and was determined by that Court, the rule | 


of res judicata will apply even though the whole suit 
as subsequently brought be beyond the jurisdiction of 
the Court which tried the first suit. 

Section 11 of the Civil Procedure Code only requires 
that the issue and not that the subject-matter of the 
suit should be common. ; 

Order II, r. 2, Civil Procedure Code, only requires 
that every part of the claim which the plaintiff is 
entitled to make “in respect of the cause of action” 
should be made. Where the causes of action for the 
remedies are quite distinct; O. II, r. 2 is not a bar 
for a fresh suit on the later cause of action. 

Where, from the inception the vendor has no title 
to convey and the vendee is not putin possession of 


the property sold, the starting point of limitation for, 


a suit for damages for breach of covenant for title, is 
the date of the sale and a suit brought more then six 
years thereafter is barred under Art, 116 of Sch. I to 
the Limitation Act. 

A phintiff, who upon failing to obtain one remedy 
sues for an alternative one, is not entitled to exclude 
the time taken up by the former proceedings. 

A joint Hindu father made a bequest of certain pro- 
perties to his daughter. Witha view to dispute the 
bequest, one of the sons sold the property to the plaint- 
iff who sued for posséssion impleading the sons and 
daughter as parties. Ths sons. however, contended 
that the sale was nominal and unsupported by con- 
sideration and the daughter contended that the bequest 
was valid. “The trial Court found &gainst both the 
pleas and gave the plaintiff a decree. On appeal by 
the daughter, the gift was upheld and the suit 
was dismissed. In a suit instituted by the plaint- 
iff more than six years from the date of denial of 
plaintiff's title by the defendant in his written state- 
ment, for damages for- breach of warranty of title 
against the heirs of the vendor : 

Held, (1) that the plaintiff's claim was-not barred 
by O.IL,r 2, Civil Prosedure Code; 

(2) that the plaintiff's cause pf action arose on the 
date of sale itself, or, at the*latest, when the vendor 
fileda written statement repudiating the plaintiff's 
title, and that the suit was, tleerefore, barred under 
Art. 116 of Sch. I to the Limitation Act. M Prrrara- 
OHARIAR V. ALAMELUMANGAIAMMAL, 25 L. W. 11; A. I. R. 
1927 Mad. 273 .. : 40 


——— 8. 13 (b)—Foreig judgment—Ex parte 

° judgment without’ trial on evidence—Suit on 

` gudgment, maintainability of—'Judgment on the 
merits.’ 

A suit,does not lie in British India on a foreign 
judgifent given on default of appearance of the de- 
fendant on the plaint allegations without any trial 
on evidence. Such a jud@yment is nå one on. the 
merits of the case within the meaning of e. 183 (b) of 


INDIAN CASES. 


> 
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the Oivil Procedure Code. M R. E. MAHOMED Kasim &- 
Co. v. Sent BAKIR, 52 M. L. J. 240; 25 L. W. 307; A.J, 
R. 1927 Mad. 265; 50 M. 261 | 555 


S. 20 (G)—Suit to set aside decree—Juris- 
diction of Court within whose limits decree is 
attemptzd to be executed. 

A Court has jurisdiction to entertain a suit to set 
. aside a decree, if the decree is attempted to be put 
into execution within the territorial limits of the juris- , 
diction of such Court. 
James Finury & Co. Lrp. 164. 


S$. 22—-Jurisdiction, question of, decided 
against defendant—Transfer application by defend- 
ant, whether barred—Plaintiff's right to choose: 
forum—Balance of convenience, meaning of. 
Section 22, Civil Procedure Code, does not absolute- 

ly bar an application for transfer by the defendant 
where he has objected to the jurisdiction of the Court 
and gone to trial on that issue alone and has finally 
failed. But, where the application is merely an attempt 
to get an order from the Court which would enable the_ 
petitioner to evade the question of jurisdiction decid- 


ed against him, the transfer of the case will not be . 


allowed. A f , 
It isthe right of the plaintiff to choose the Court in 
which to institute the suit and the Court should not 
interfere with this right except on very strong 
grounds. In considering the question of balance of 
convenience for purposes’ of transfer, it is not the con- 
venience of the defendant only that has to be con- 
sidered; but the convenience of-the plaintiff deserves 
primary consideration. L PAHLAD RAI v:.SHiv Ram, A. 
I. R. 1927 Lah. 183 67 


———— ss. 22, 23, 151—Swit instituted in one of 
two Courts having jurisdiction—Defendant desiring 
to obtain transfer of suit—Procedure—Inherent 
power of Court to direct transfer. 

Where a suit is instituted in one of two Courts béth 
of which would have jurisdiction to try the suit and 
the defendant desires to stop the trial of the suit 


‘inthe Court in which it is instituted, the proper course 


for him is to make an application to the High Court 
„under sub-s. (3) of s. 23 of the Civil Procedure Code 
for-an order that the suit should be transferred to the. 
other Court whicli has jurisdiction to try it. Where, 
however, this procedure is not availed of, there is no 
scope for passing an order under s. 151 of the Civil 
Procedure Code directing in the interests of justice, 
that the suit should be tried by the other Court which 
has jurisdiction to try it. B VALLABBHAI Narang v. 
CHHOTALAL Pursuortampas & Co., 28 Bom. L. R. 1442; 
A. I. R. 1927 Bom. 79; 51 B. 26 154 


s. 283. See O. P. O., 1908, ss. 3, 23 331 
S. 24. See Presipexcy Towns INSOLVENOY 
Act, 1909, ss. 3 ETo 265 


ss. 35, 100—Costs, award of—Appeal 
second, whether lies. 

The general principle to be followed is that costs 
should follow the event. 

A second appeal as to costs will lie from an appel- 
late decree when the lower Court has exercised its 
discretion as to costs arbitrarily and not according 
to general principles. L Narain Das v. KHUSHI RAW, 
2 Lah. Cas. 232; 27 P. L. R. 391 598 
-8.42—Preliminary decree set aside in appeal 
—Sale under first Court's decree, validity of -—Execut- 
ing Court's duty to see whether decree sought to be 
e 











L Touar Mau Urram CHANDY, . 
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executed subsists--Court to which decree is trans- 

ferred for execution, powers of. 

Though a Court executing a transferred decree has 
no power to entertain any objection regarding the 
legality or propriety of the order directing execution 
orthe right of the person shown in the order as the 
person entitled to execute the decree, yet it is the 
duty of the Court when facts are brought to its notice 
showing that the decree in respect of which execution 
is sought isno longer in existence, to ascertain whe- 
ther in fact that is so and refuse to allow an execution 
sale to proceed until itis satisfied that the decree is 
still in existence. 

Where an appeal is preferred the final decree is 
the decree of the Appellate Court of final jurisdiction. 
When that decree is passed it is that decree and only 
that which can be made final between the parties. 
Where the Appellate Court has modified a preliminary 
decree in various respects so as to obliterate both the 
preliminary and the final decree passed by the trial 
Court, execution cannot be proceeded with under the 
decree of the trial Oourt. R S. M. Hasu v. J. A. 
Martin, 4 R. 562; 5 Bur. L. J. 239; A. I. R.1927 Rang. 





104 285 
- S. 47. See Mapras Estates Lann Act, 1908, 
ss. 189, 192 678 





S.47—Mortgage suit—Exemption of party 
claiming adverse title—Suit by exempted party for 
declaration of title, maintainability of— “Questions 
relating tothe execution, discharge or satisfaction 
of the decree.” 

In a suit on a.mortgage one of the defendants 
pleaded that the mortgaged property had been sold 
to him by the mortgagor before the execution of the 
mortgage. This plea was found true. and he was 
exempted as a party from the suit which was decreed 
against the mortgagor: ` 

Held, that a suit for declaration of title and fo 
possession in the alternative by the party so exempted 
was not barred under s. 47, Civil Procedure Code, 
inasmuch asthe questions in the suit did not relate 
to the execution, discharge or satisfaction of the 
decree inthe mortgage suit A SHIBBI v. HARDAIAN 
SINGH, 25 A. L. J. 253; A. I R.1927 All. 378; 49 A. 379 
495 


8.47, O. XXI, r. 58—Decree against estate 
of deceased person—Person impleaded as having 
intermeddled with estate of deceased, whether ‘party’ 
to decree—Objection to attachment,whether falis 
within s. 4? or O. XXI, r.58— Appeal. 

A creditor sued the widow and the brothers of his 
deceased debtor on a bond executed by him. The 
widow was impleaded as the legal representative of 
the debtor and the brothers were impleaded on the 
ground that they had intermeddled with the deceased's 
estate. Though the brothers at first denied that they 
had in any way intermeddled with any property of 
the deceased, they joined the widow in consenting to 
the passing of a decree against the estate of the de- 
ceased. The creditor attached certain property in 
the.hands of one of the brothers as belonging to 
the deceased's estate. -The latter objected on the 
- ground that the property was his: 

Held, that the brothers having consented to the 
passing of a decree against the estate. were parties 
to the decree and the objection came within the pur- 


view of s. 47 of the Civil Procedure Code. L Nast 
BAKIISH v. WUDHO Ram; 28 P, Lı R 121 -786 
e 
. . 
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——— s. 47, 0. XXI, r. 58—Ezecution of decree— 
Attachment—Objection by judgment-debtor that 
property attached is in his possegsion as manager 
—Objection, nature of. 

Where a detree is passed against a judgment- 
debtor in his personal capacity and he takes an ob- 
jection to the attachment ò certain property in his 
possession in execution of such decree upon the 
ground that although the property isin his posses- 
sion it isnot in his possession in his personal capa- 
city but asa manager of endowed property, the ques- 
tion must be regarded as one arising between the 
parties to the suit in which the decree was passed 
and inasmuch as it is a question relating to ¢he 
execution, discharge or satisfaction of the decree, 
it must be decided under s 47 of the Civil Procegure 
Code. O Swan Naim ATA v. GIRDHARI LAL, 4,0 W. 
N. 102; A. I. R. 1927 Oudh 120; 2 Luck, 145 464 


—— s. 47, O. XXI, r. 7i—Hxecution sale—- 
Default of bidder—Re-sale— Order against default- 
ing bidder to pay excess to decree-holder, whether 
appealable—‘Decree’. . 

An order passed under O. XXI, r 71 of the Code 
of Civil Procedure that a defaulting bidder ata sale 
in execution shall pay to the decree-holder the excess 
of his bid over the highest bid at re-sale falls within 
5.47 of the Code and is appealable. N Nacappa v. 
BALKISAN Das, 23 N. L. R.14; A. I. R. 1927 Nag. ae 

6 

——— 8.47, 0. XXI, rr.85, 86, 92—Hxecuting 
Court, jurisdiction of, to set aside sale after confirma- 
tion—Order setting aside confirmation of sale, whe- 
ther appealable—Time for payment of balance of 
purchase-money—Court's power to extend time with 
consent of parties. 

The Executing Court has no jurisdiction to set 

aside a sale after it has been confirmed. 
_ An order setting side tho confirmation of a gale 
on the ground that the balance of the auction-money 
was not paid within 15 dayse and remitting to the 
tribunal constituted under the Sikh Gurdwaras Act 
au issue as to whether the property under attach- 
ment belongs to a particular (rurdwara, is not an 
order under s. d7, Civil Procedure Code, and is, thcre- 
fore, not open to appeal. 

The time prescribed by O. KAT, r. 89, Civil Pro- 
cedure Code, for payment of the balance of the pur- 
chase-money can be extended with the consent of all 
the parties concerned. L RADHA Kisnan v. HARI cone 

0 
e 

--5. 47, O. XLI, r. 5—Stay of execution--- 
Appeal, whether lies—Execution of decree—Order 
disposing of objection, finality of. — 

No appeal lies from an order staying execution of 
a decree. > “6 

Where an order passed in the course of execution 
proceedings has become final it is binding upon the 
parties in the subsequent stages of the execution. L 
Parma Nann v. Ras Devi, 9 Lah L. J. 193 23 


—-—— s. 47, O. XLI, r. 5-—Stay of execution, 
refusal of—Appeal, whether lies. : 

No appeal lies from an orte» refusing to stay exe- 
cution of a decree. L SANT SINGH v. Hari Dart, A I. 
R. 1927 Lah. 235 is _ 76 
——— s. 48,0. VI, r. 17—Ezxecution appPication 

against certain properties---Subsequent application 

for execution against other properties after period 
of limitation, whether maintainable—Amendment of 
petition ; 
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A decree-holder cannot file a complete application for 
execution against certain property before the expiry 
of the term of #welve years prescribed by s. 48, Civil 
“ Procedure Code, and then after the expiry of the 
period, apply for executiori against other items of 
property treating that application as one for amend- 
ment of the previous application. M ALAPATI SYAMA- 
LADOSS v. DORADLA SUBBAYYA, 52 M. L. J. 137; 38 M.L. 
T. 42; A I. R.1927 Mad. 347 ` 20 


5. 50—-Decree for injunction—Death of 
judgment-debtor—Hxecution against legal represen- 
tatives—-Transfer by legal representatives pending 
execution—Decree, whether canbe enforced against 
transferee —Lis pendens—-Transfer of Property Act 

V of 1882), a 52—'Rights, whether include right to 
anjunction. 

A decree granting a permanent injunction with 
respect to the use of immoveable property cari, on the 
death of the judgment-debtor, be enforced against 
his legal representatives, as well as against persons 
to whom the property is transferred by such legal 
representatives pending execution proceedings. 

The word ‘rights’ in s. 52 of the Transfer of Pro- 
perty Act is wide enough to cover the right to an 
injunction restraining another from causing acts 

_- interfering with rights of ownership and easement. 
_B KRISHNABAT PANDURANG SALAGARE vV. _SAvLARAM 


GANGARAM, 29 Bom. L. R. 60; 51 B.37; A.I. R. 1927 
Bom. 93 i 582 


s. 51 (d) O. XXI, r. 63, O. XL,r. 1,0. 
XLII, r. 1 (8)—Haecution proceedings—Attachment 
—Objection—Suit by objector successyul—Executing 
Court, duty of, to remove attachment —Receiver— 
Order appointing Receiver in execution proceedings 
—Appeal by objector, maintainability of. 

Order XL, r. 1 of the Civil Procedure Code is a 
general provision relating to appointment of Receivers 
and even if an order appointing a Receiver is 
made in execution proceedings it cannot be said that 
it does not fall within its purview. A person affected 
by such an order has a right of appeal under O. XLIT, 
r. 1 (s) of the Civil Procedure Code. 

Where an,objector to an attachment in execution 
proceedings succeeds in obtaining a decree declaring 
that the property attached is not liable to attachment, 
the executing Court cannot, on the application of 
the decree-holder, in view of the possibility of an 
appeal proving successful, order the objector to fur- 
nish security for keeping accounts of the income and for 
the restitution théreof or appoint a Receiver where he 
fails to furnish such security. L ATTA ULLAH KHAN 
v. BALA Mat A. I. R. 1927 Lah. 190 298 
———— S. 55 (4). See Contract Act, 1872, s. 135 

a 762 

——— sS. 60 (1), O. XXI, rr. 65, 76—Right to share 
in offerings to idol, whether can be attached and 
sold—Utpat Vritti’ of Pan@harpur temple, nature 
of—Execution sale—Power of Court to restrict 
bidders to particular class of people. 

The share of “a” priest of the temple of Shri Rukb- 
mini of Pandharpuy in the Utpat Vritii (right to 
feceive the net proceetis of the offerings of the temple) 
comes within s 60 (1) of the Code of Civil Procedure 
and can be attached and sold in execution. 

An executing Court may, for good cause, restrict 
biddérs at a Court sale to a particular class or classes 
of persons. B DIGAMBAR Tatya Uteat v. Hart Damo- 
par Wrrat, 29 Bom. L. R. 102; A. I. R. 1927 Bom. 143 
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~s. 60 (6)-—Fzecution of decree—Altachment, 
exemption fgom—IJouse of agricullurist--Lurden 
of proof. 

Where itisclaimed that a house is exempt from 
attachment in execution of a decree by virtue of the 
provisions of s. 60 (c) of the Civil Procedure Code, the 
burden of proof lies on the judgment-debtor to estab- 
lish that he is an agriculturist not merely in name but 
in the strict sense of the term and that the house is 
occupied by him as such agriculturist. L Burg 
SHAH v. GURANDITTA 104 


— — 8, 64, Expl, O. XXI, r. 89—Mortgagee from 
judgment-debtor after attachment and before sale, 
whether entitled to apply to set aside sale. 

A person who obtains a mortgage of a judgment- 
debtor's property after it is attached in execution but 
before the date of its sale, is entitled to apply 
under O. XXI, r. 89, Civil Procedure Code, for setting 
aside the sale. 

A transfer of interest in immoveable property after 
attachment and before sale is void only against the 
decree-holder who applies for attachment and if his 
decree amount is paid in full with costs and charges 
of attachment and sale, the transferee acquires a good 
title. The explanation to s. 64, Civil Procedure Code, 
does not control the clear provisions of O. XXI, r. 89 
of the Code. M PANDIRI Vrraxnav. GRANDHİ SATTI- 
RAJU, 52 M. L. J. 157; A. I. R. 1927 Mad. 445 82 


S. 92—Suit under s. 92—Power of Court to 
direct taking of accounts. ` 

The provisions of s. 92, Civil Procedure Code, are 
wide fenough to entitle the Court to direct an account 
against a trustee and to make an order on him to 
pay the amount found to be due on'the taking of 
those accounts. M THUSHTU BALAKRISHNA CHETTIAR 
v. V. KRISHNAMURTHI Tver, 52 M. L. J. 188; (1927) M. 
W. N. 202; 38 M. L. T, 143: A I. R. 1927 Mad. 416 841 
s. 92, O. ill, r. 4, O.. XLI, r. 4—Appeal by 

some of the plaintiffs authorised to file suit, legality 

of—Power of one appellant to sign power-of- 
attorney on behalf of the rest. 

In a suit under s. 92 of the Civil Procedure Code, 
all the persons authorised to institute the suit con- 
stitute one plaintif and all must combine to take 
any material step in the prosecution of the suit. An 
appeal filed by some of them only is incompetent. 

Provisions of O. XILI, r. 4, Civil Procedure Code, do 
not authorise the filing of an appeal from a suit under 
s. 92 of the Code by some only of the plaintiffs 
authorised to file the suit. 

In the absence of proof that one of the appellants is 
duly authorised by the others to sign the power-of- 
attorney of the Counsel on their behalf such power-of- 
attorney must be signed by all the appellants per- 
sonally. L Mosa{myap ISHAG v. MUHAMMAD HUSSAIN 
Kaan 838 


———s. 96. See Mapras Estates Laxp ACT, 
1908, ss. 189, 192 678 

—_—__-ss. 96,151,152, O. XLVH, r. 1—Decree— 
Amendment of decree in accordance with judgment 
—Procedure—Arithmetical or clerical error, how to 
be judged and corrected—Exatrinsic evidence, admis- 
sibility of. 

A decree which has been drawn up in accordance 
with the judgment, unless the judgment is amended 
or set aside, cannot be amended or set aside by an 
indirect attack. = 








H 
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ment can be corrected under s. 151 or s. 152 of the 
Civil Procedure Code. Any other error can be set 
right either by way of appeal or review. 

In order to consider whether there is any arith- 
matical or clerical error in the judgment, apart from 
what is emtiined in the judgment itself no other 
evidence should be taken as to the matter on which 
the Court based its judgment. G Alauomen MALIA V. 
Mauomen ISMAIL Kaay, 44 C. L. J. 441; A. 1. R. 1927 
Cal. 203 ‘ ‘ 309 
—_— s. 99, 0. XXXIV, r. 5 --Omission to draw 

up final uecree, effect of---Preliminary decree, 

whether can be executed—Suit against wrong legal 
representative-—No objection by true legal represen- 
tative--Deeree, binding nature of. 

Where a Court has omitted to draw up formally 
a final decree in a mortgage suit, if the preliminary 
decree has been made absolute, this decree coupled 
with the order making it absolute may be taken to 
be the final decree. 

An omission to draw up a formal tinal decree may 
be condoned where the terms of the decree sought 
to be executed are otherwise ascertained or clearly 
ascertainable. Section 99 of the Civil Procedure Code 
will cover such an error where it does not affect the 
merits of the case or the jurisdiction of the Court. 

A suit upon a mortgage executed on behalf of a minor 
was instituted after the minor's death against his 
step-mother as his heir. The minor's grandfather 
who was made a party to the suit contended that 
he was not a necessary party and his name was 
struck off. In execution of the decree passed against 
the step-mother, the person who claimed under a 
transfer-from the step-mother and the grandfather 
contended that the decree was invalid inasmuch as 
the grandfather and not the step-mother was the 
legal heir: 

Held, (1) that it must be taken to have heen decided 
for the purposes of the suit that the step-mother 
was the proper heir and thatthe decision was binding 
on the transferee; 

(2) that it was not open tothe transferce to object 
to the execution of the desree on the ground that he 
had obtained some interest from the grandfather 
independent of the minor's interests. 

[The necessity of following the rules of the Civil 
Procedure Code and the forms, relating to preliminary 
and final decrees pointed out.) B CuHaGANLAL DAKAR-, 
LAL VANI v. JAYARAM Deoras TIAKAR, 29 Bom. L. R 
107; 51 B.123; A.I R. 1927 Bom. 131 956 


5.100. i 

See C. P. C., 1903, ss. 11, 100; O IT, rR. 2 40 

See CUSTOM 605 
mraman 8, 100—Pleas recorded parties not properly 

examined with advertence to law—Decision, whether 

binding on second Appellute Court. 

lf there is no attempt by the Ccurt td focus the 
contention of the parties by proper examination with 
advertence to the law bearing on the point, and the 
real puints are missed, even though the bald pleas 
of the parties are on record, the trial is vitiated and 
the decision is liable to be ignored even in second 


“me 








appeal. N Geasia v. Rau SINGH, A. L R. 1927 Nag. 
100 855 
$,10)—Second appeal—Finling based upon 
constfuction of documentary evidence, whether 


decision of jart, 
A finding based upon 


the construction of or in- 
š . 
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ferences drawn from documentary evidence but in 
no sense based upon the legal ettect of the documents 
cannot be questioned in second appeal. 

The decision, therefore, in a pre-emption suit 
that a certain mahal is not a portion of or ident.cal 
with another mahal based upon the construction of 
certain documents isa decision of fact and cannct be 
disturbed in second appeal. O Baprisincy e. RAM 
BAHADUR SINGH, 4 O. W. N. 165 631 


—— 8.100- Second appeal -Finding of fact— 
Evidence not considered --Interference, on 
There is no jurisdiction to entertain a seccnd 
appeal on the ground of an erroneous finding of fact. 
The fact that evidence, including decumentary svi- 
dence, has not been properly considared is not, tle re- 
fore, a ground for second appeal. O Krswar Banabcr 
v. NAIB, 13 O. L. J. 590 792 
——_8.100—Seeond appeal ~Omission to netice 
material circumstances—Jlisdirection on important 
point—-Interference--Remand. - 
Where an Appellate Court has failed to mtice 
material circumstances and the evidence in the case 
and. has misdirected itself on an important point, the 
High Court can interfere in the second appeal and 
direct the case to be re-heard. M Vaysa Rayarv 
Supparayar, A I, R. 1927 Mad. 493 306 


ss. 100, 115—-Provincial Small Cause Cour 

Act IX of 1887), s. 16 -Jurisdiction, Hye a 

raised for first time in second appeal -Inter" rence. 

when justifiable— Test. 4 , 

When an objection to the jurisdiction of the trial 
Court is raised for the first time in second appeal 
parties must be deemed to have consented to the “CASE 
being tried originally in the Court in which it was ‘so 
tried and a discretion rests in the Second Appellate 
Court not to interfere with the devree of the Court 
below whether under s. 115 or s, 100 of the Civil Pro- 
cedure Code solely on the question of jurisdiction 
if the equities of the case do nut demand interfer. nce 
and the interests of justice do not justify such 
interference, especially when the interests of the parties 
have been more thoroughly safeguarded by the trial 
of the casein the ordinary Ccurt rather than in a 
Small Cause Court. N RAJARAM v. MUKUND Rav A l 
R. 1927 Nag. 164 "37 


s. 100, O, XVII, r. 1—'Su ficient reason’ tor 
not producing evidence, whether question o lau—- 

Second appeal. 5 

The question whețher or not a paity kaa suÑTcient 
cause for not producing its evidence on a particular 
date isa question of fact and cannot be agituted in 
second appeal. L NABI Bakusu v. Nererb-bix 301 
—— S. 105, O. IK, r. 13- Application to set aside 

ex parte decree, dfsmissal of--Final appeal agarast 

decree— Right to raise same points. 

Where a defendagt against whom an ex garte 
decree has been passed applies to set it asee on 
grounds mentioned in O. IN, r. 13 cfthe Ciil rro- 
cedure Code and fails to get relicf Tut cecs net 
contest the order by way of apytal, he is not o utl 
ed to raise the same point,imethe brel apy cal ag wget 
the decree. Nor can he, in “such ayy erl, obter to 
the evidence cn which the lower Cqurt kas relied ° 
in support of its finding. M LAKSHMI AGIMAL v 
DEVADARI NAYUDU . 553 
—»— 8, 109 (a)— Order refusing leare to swe in 

forma peuperis, wheigur “Tiara Ajal te 

Privy Council. 
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An order refusing leave to appeal in forma pauperis 
is not a final order within the meaning of s. 109 (a) of 
the Civil Procedure Code and is not, therefore, 
appealable to-the Privy Council., 

Per Dawson Miller, C. J.—Every order in one 
sense finally determines some right of the parties 
whether it be a right to appeal or whether it be a 
right to have an extension of time or whether it be 
any other kind of right; but before one can have 
a final decree or order there must be some final 
adjudication upon the subject-matter of the suit, 
that isto say the rights claimed by one party in the 
„Buit itself and denied by the other. Pat Ramu 
Pra8ap SAH v. FULPATI Kuer, 6 Pat. 67; A. I. R. 1927 





Pat. 175 $ 886 
6, 115. 
See ORP. C., 1898, ss. 476, 476B 376 
See LIMITATION Act, 1908,8 5 | 936 
See LIMITATION ACT, 1908, Ses. I, Art. 158 634 
a Failure: to exercise discretion—Revision 
whether lies. See LIMITATION Act, 1908, s.5 727 


3. 115—-Revision—Interference-—Error of 
law—Award not signed by one arbitrator—Referring 
Court, power of, to determine validity of award. : 
A High Court cannot, in revision, sat aside a decree 

of a lower Court passed in accordance with an award 
on the ground that the award was not signed by one 
of the punches, inasmuch: as the question whether an 
award is valid or not is- one especially reserved for 
the decision of the Court making the order of refer- 
ence and even if it has erred on a question of law in 
coming to a decision on that point, that, in itself, ds 
not a ground for the exercise of the revisional jurisdic- 
tion of the High Court. A PRABHU DAYAL v. MSS 


Lau 


a. 88. 115,151, O. IX, r. 13—Application to 
set aside ex parte decree—Dismissal for default— 
Restoration—‘Sufficient cause’'—Refusal to restore— 
Material irregularity—Revision, 
Anapplication.to set aside an order dismissing in de- 

fault an application for setting aside an ex parte decree 
is competent and a Court acts with material irregular; 
ity in the exercise of its jurisdiction if it Gismisses the 
application for restoration on the ground that such 
an application is not maintainable. MEN 

On the day fixed for the hearing of an application 
to set aside an ex parte decree the petitioner did not 
appear as it was not aday fixed for evidence and as he 
was living at a very distant plac® His Counsel had 
deputed his Munshi to watch and inform him when the 
case was called. The Counsel arrived two minutes 
after the application had been dismissed in default: 

Held, that there was sufficient cause for setting aside 
the order dismissing the restoration application in 
default and that an order refusing to set aside that 
order of dismissal was materially®irregular and could 
be set aside in revision. L Hukam OHAND v. JAWALA 
SINGH : , 313 

ss. 115,151, O. XLI, rr. 23, 25, 0. XLII, 
rel (a)—Order of rempnd--Fresh issues—Remand 
under inherent power—Appeal—Revision. 

An Appellate Court has an inherent power of remand 
under s. W51, Civil Procedure Code, apart from O. XLI, 
r. 23, Civil Procedure Code, and no appeal lies against 
an order made in exercise of this power. å 

Wherg in an appeal the Ap ellate Court found that 
the appeal could not be satisiactorily disposed of in 
the absence of certain findings and, therefore, reversed 
` e 

s 
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the decision of the first Court, settled fresh issues and 
remanded the suit for fresh disposal by the trial 
Court : 

Feld, (1) that no appeal lay against the order of 
remand; ` 

(2) that the Appellate Court acted within the limits 
of its jurisdiction and the order was not capable of 
being revised under s. 115, Civil Procedure Code. M 
Barta MALLAYYA v. PEDDI VEERAYYA, 52 M. L.J. 90; 


- 25 L. W. 198; 38 M. L. T. 15; A. I. R. 1927 Mad. 335 


: 7 135 
s. 115, O. IX, r. 4—Dismissal of suit in 
default—Restoration application, summary dismissal 
of—Material irregularity —Revision. 


Dismissal of an application for restoration summa- ` 


rily without recording evidence and going into its 
merits is a material irregularity justifying interfer- 


ence in revision. L KURA RAM-NGKI Rau v. JAIMAL, A | 


I. R.1927 Lah. 239 677 


s. 115, O. IX, r. 13—-Application to set aside 
ex parte decree—Order erroneously treating appli- 
cation as within limitation—Revision, whether 
competent. 

An erroneous decision that an application to set 
aside an ca parte decree is within limitation is not 
opon to revision under s. 115 ofthe Civil Procedure 
Code. 

Section 115 of the Oivil Procedure Code is not 
directed against conclusions of law or fact in which 
the question of jurisdiction is not involved. A Basu 
Rax v. Munna Lat, 25 A, L. J. 399; A. I. R.1927 All. 
358 638 


PENE, s. 115, O. XLVH, r. 1—Arbitration pending 
suit—Award—Order setting aside award—Revision 
—Review—Preliminary objection not raised tefore 
hearing, whether can be heard in review. 

An order setting aside an award of an arbitrator 
in a reference pending a suit is a final order so far 
as the parties are concerned even though the case 
has not been finally decided and can, therefore, be 
revised under s. 115 of the Civil Procedure Code. 

A preliminary objection as to the maintainability 
of a revision -petition should ba raised before the 
commencement of the hearing.- of the petition, and 
if no such objection is raised at that time it cannot 
be heard in an application for review of the order 
in revision O Sayam Lat v. Cuanprixa Dat RAM 
PANDIY, 13 O. L. J. 507 ' 429 


——— ss. 144,151, O. XXI,r. 92—Execution sale 
—Order for restitution under s. 151, whether 
appealable—Tenants of auction-purchaser, whether 
can be proceeded against in execution. 

An order for restitution, made under s.151 of the 
Qivil Procedure Code, but in fact, in exercise, by 
analogy, of the jurisdiction under s. 144 of the Code, 
is appealable. 

When an execution sale is set aside, the judgment- 
debtor is not entitled in execution proceedings to 
have an order for delivery of possession by way of 
restitution against a person who has been settled on 
the land by the auction-purchaser after his purchase. 
“The proper remedy of the judgment-debtor in 


such a case is either to treat him as a tenant or to. . 


sue to eject him as a trespasser. C GNANADA SUNDARI 
MAJUMDAR v. Cuanpra Kumar Dz, 31:0. W. N. 290; A. 
I. R. 1927 Oal. 285 > ‘735 
8. 145—Security ‘bon d executed by third 

party, whether enforceable under a, 148, Civil Pros 


4 
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cedure Code —Additional interest, provision for, in 
security bond whethev legal. 
Where during the pendency of an appeal against 
a decree in consideration of the decree-holder post 
poning execution, a third person executes a security 
bond for due satisfaction of the decree, the security 
bond is enforceable in proceedings under s. 145 and 
a separate suit therefor is not necessary. It makes 
no difference that the security is furnished by a third 
person nota party to the suit. 
Ifa surety offers security which is accepted and 
undertakes to pay additional interest on condition 
e that execution is stayed, the decree-holder is entitled 
to insist that that contract shall be carried out. M 
BALKRISHNA CHETTIAR V. KRISHNAMURTHI IYER, 52 M. L. 
J. 182: (1927) M. W. N. 202; 38 M. L. T. 143; A. LR. 
_ 1927 Mad. 416 841 


s. 145, O. XXII, rr. 4, 9—Death of party— 
Abatement—Order setting aside abatement—Pro- 
cedure—Decree passed against person not represent- 
ing estate of deceased, whether binding on estate — 
Surety, whether liable. : 


Where an application is made to set aside an 
abatement and to bring on record the legal repre- 
sentatives of a deceased party to the suit, the Court, 
if it grants the application, should not merely make 
an order setting aside the abatement but should also 
make an express order directing that the legal repre- 
sentatives of the deceased party should be impleaded 
as parties to the suit. 

- Where a defendant dies and a person -who is not 
his legal representative is brought onthe record ag 
such, a decree obtained against the latter cannot 
bind the estate of the deceased or the persons rightly 
entitled to that estate. Such a decree cannot, there- 
fore, be enforced against a person who had stood 
surety for the satisfaction of any decree that might 
be passed against the original defendant in the suit, 

It is essential that a person trying to make a surety 
liable should satisfy the conditions of the surety 
bond. 

Where a defendant dies and his legal representative 
is brought on the record and a decree is passed 
against him the Court cannot direct that the decretal 
amount should be paid out of the estate of the deceas- 
ed. The proper order in such a case is to pass a 
decree against the legal representative limiting his 
liability to the extent of the assets which have come 
to his hands ag represer.ting the estate of the de- 
ceased. B Puxuras JESHRAJ MARWADI v. JAMSETJI 





Rustum Irani, 28 Bom. L. R. 1382; 50 B. 802; A. I.R. - 


1927 Bom. 63 185 


——-— 8.146, O. XXI, r. 15, Sch. Ill; para. 11 (3) 
—Death of decree-holder—Application for execution 
by one of surviving co-parceners, validity of—Pro- 
ceedings before Collector—Subsequent application— 
Limitation—Haclusion of time. 

An application for execution presented by one only 
of the surviving co-parceners of a deceased judgment- 
debtor is not invalid in law so as to prevent the 
deduction of time mentioned in sub-para. (3) of para, 


ll of the Third Schedule of the Code, in computing’ 


the period of limitation of a subsequent application 
for execution for the benefit of all the co-parceners, 
B MADHAV PRABHAKAR OKA v. BALAJI Covinp JosH1, 29 
Bom. L. R. 75; 51 B. 143; A. I. R. 1927 Bom. 123 619 


———s. 148, See PROVINCIAL INSOLVENCY AOT, 
1920, 5. 27 134 
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——— 8.148, O. IX, r. 5—Bombay High Court 
Appellate Side Rules, rr. 2, 40 A ppeai- Notice to 
respondent, non-service of—Fresh mote, application 
for—Procedure—Delay— Order excusin g delay, whe- 
ther can be objected to. , 
Where a notice issued toa respondent is returned 

unserved, r.40 of the Appellate Side Rules of the 

Bombay High Court allows the appellant to make an 

application for fresh service within a month from the 

date on which the Sheristedar intimates to him the 
fact that the notice has failed to be served on the re- 
spondent. If he does not make such an application 
within the time allowed, then the Court can extend 
the time and excuse the delay under s. 148 of the® 

Civil Procedure Code. Under heads I] and VII of 

r. 2 of the Appellate Side Rules, this cn be done by 

a Single Judge and it may be done by an ex parte 

order. Once such an order has been obtained, the 

opposite party cannot subsequently object to it. B 

Bananna SANGAPPA v. PARAVA Ningpasappa, 28 Bom. L 


R. 1416; 50 ae A. I. R. 1927 Bom ¢8 147 
— 5. ; 
See C. P. C., 1908, ss. 22 ro 154 
“See O. P. C., 1908, s. 115 313 


See C. P. O, 1f08, s. 141 735 
———-sSsS. 151, 152, See C. P. C., 1908, ss. 96 ETC. 
151, O. IX as 
——— 8. 151, O. IX—Inherent powers, nai — 
Jurisdiction ‘under 8, 151 not ‘extraordinary: ir 
residuary —Extraordinary circumstances whether 
necessary for invoking inherent powers—O, IX not 
applicable to execution proceedings, 
oe IX of ae Civil Procedure Code is not appli- 
cable to cases where execution procecdi 
ip asea for default, Proceedings have been 
€ power which a Court possesses und 
the Civil Procedure Code cannot justly be ait te 5 
be of an ‘extraordinary’ nature. The power is He 
herent in every Court and if there are proper materials 
it has got to be exercised ex debito justitie, Th 
provision in s. 151 has been made for the purpose of 


A. I. R. 1927 Oal. 420, 


— $. 152—Suit for money—Compromi. ` 
viding for charge—Decree . deliberately malah oe 
provision for charge—Change of law —~Amendmens 
of decree, so as to inchude provision as to ch hi 
whether permissible. g #98; 

In a suit for money filed in 7 i 
entered into a compromi® by which the au gparties 
agreed to pay a certain sum of money to the plaj tif 
creating a charge therefor on certain immoveab] n 
perties. After deliberate and due cohgideratio rae 
the law as then understood, the Court, in drawing 
she decree, omitted the provision creating areke ig 
In 1922, when the law on the subject hag become 
solidified an application was made under s, 152 Opil 
Procedure Code, to amend the decree so as to ir ie 
ae provision for charge: l meluge 
eld, that the application could ` 
M DORADLA SUBBA YA SETTY v, Asaa ea 
I. R. 1927 Mad, 178 ar 
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——— 8, 297. See Or? P. C.,1898, ss. 161 eta, 353 
—— 0.1, Y. 9, Q. XXXIV, r. 1—Jortgage-suit—- 

Non-joinder of interested parties when fatal to suit 

—Dismissal by trial Court for non-joinder—A ppel- 

late Court when interferes—Impleading of parties 

in appeal. h 

The failure to join a person interested in a mort- 
gage, whether that failure be ina suit by the mort- 
gagor for redemption or in a suit by the mortgagce 
on the foot of the mortgage, will not be fatal to the 
suit if a decree can be passed that will not injuriously 
afiect the absent party. But failure to implead a 
real defendant with an interest to oppose the suit is 
fatal to the suit. i 

Order XXXIV, r. 1 of the Civil Procedure Ccde 
myst be read subject to O. I, r. 9. A KARRAR HUSAIN 
v. JATNARAIN Rar, A. I. R. 1927 All. 230 198 


————— 0.1, r. 10. See LIMITATION Act, 1908, s. 22 


680 

———— 0. Il, r. 2. See C.P. C., 1908, ss. 11, 100, 
O. IIR. 2 40 
a O0, Ill, r. 4. See C.P. O., 1908, s.92 838 





O. VI, r. 14, ©. XXIX, r. 1—Corporation, 
suit by --Attorney, whether can sign plaint—-Amend- 

.ment of plaint --Discretion of Court. 

In the case of a suit instituted by a Company, 
the plaint must be signed and verified either by the 
Secretary or by a Director or other principal officer of 
the Company able todepose tothe facts ofthe case 
as provided by O. XXIX, r. 1 of the Civil Procedure 
Code. An attorney appointed by the Company is in- 
competent to sign and verify a plaint on its behalf, 
but the Court may, ifthe plaint is not properly signed 
and verified, in its discretion, permit the plaint to 
be signed and verified as required by O. XXIX, r. 
1, of the Givil Procedure Code. S OSRORNE GARRETT 





& Co. v. RAISI JoTHABHOY 450 
O. VI, 1.17. See C.P. C., 1908, s. 48 20 
— 0. VI, r. 17—Amendment of  pleadings—- 





Agreement by Hindu father--Specific performance, 
suit for--Appeal—Claim to recover earnest money, 
whether can be enforced against sons. 

Plaintiff Mhstituted a suit for specifi: performance of 
an agreement to sell immoveable property against a 
Hindu father and his sons on the allegation that the 
father had entered into the agreement as the head 
of the joint family. In tke alternative, the plaintif 
asked for damages fer breach of contract. The suit 
was dismissed by the trial Couet and during the pen- 
dency of an appeal by the plaintiff to the High Court, 
the first defendant died and his sons and grandsons 
were substituted in his place as his legal represen- 
tatives. At the hearing of the appeal the claim for 
specific performance was ebandened and it was con- 
tended on behalf of the plaintiff that he was entitled 
to recover the earnest mongy paid by him with 

onable interest: 
"eld, that the abandonment of the claim for specific 
performance did not alter the suil as framed into an 
action for money had and received, or for the recovery 
eof a debt and thatthe relief claimed could not be 
granted iri the suit against the respondents who were 
the sons and grandsons of the original defendant 
Noes fiot permissible Ly cmendment to change the 
nature of the suit as framed. PC RAMSARAN MANDAR 
v MAHABIR Sanr, 25 A. lg J. 74: (1929) M. W. N. 69; 
A. L R. 1927 P. O. 18; 8 P, L, T, 98; 38 M. L. T. 74; 52 
e 


INDIAN OASES. 


’ TX, xr. 4. 
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M. L. J. 402; 31 O. W. N. 469; 25 L, W. 635; 45 C. L. J 
313; 29 Bom. L. R 796; 6 Pat. 323 56. 
—— O. VMI,er, 17, O. XXXIi, rr. 3, 12—Limitation 

Act (IX of 1908), s. 22—Suit instituted by next 

friend on behalf of adult plaintiff—-Procedure— 

aAmendment—Power of Court—Limitation, whether ` 
affected. 

Under O. VI, r. 17 of the Oivil Procedure Code, 
the powers given for amendment of pleadings are 
very wide and liberal and no amendment should be 
refused at any stage ofa suit unless it changes the 
character of the suit i 

Where a suit is instituted bona fide on behalf of a 
minor plaintiff by his next friend but it is discovered 
that before the institution of the suit the minor had 
attained his majority, the suit is not liable to be 
dismissed but can proceed after amendment of the 
title by striking out of the name of the next friend 
and describing the plaintiff as an adult. Such amend- 
ment does not amount to the addition ofa new partt 
within the meaning of s. 22 of the Limitation Acy 
and no question of limitation, therefore, arises by 
reason of the amendment. C NARAYAN CHANDRA Das 
v. Dunan Cuanpra Dutta, A. I. R. 1927 Oal.477 469 
—— O, IK, See O.P. O., 1908, s. 151 508 


———. 0. IX, rr’. 2, 4,0. XVII, r. 3—Failure to pay 
charges for service of summons on defendant— 
Dismissal in default—Restoration, legality of. 

A suit was dismissed on account of the plaintiff's 
failure to pay the charges for service of summons on 
some of the defendants as ordered by the Court. Sub- 
sequently, the plaintiff offered to pay the amount 
and the suit was restored: 

Held, that the order of dismissal was one passed 
under O. IX, 1. 2 of the Civil Procedure Code and 
not one under O. XVII, r.3 and that, therefore, the 
Court had jurisdiction to restore the suit under O. 
A Bagar Hussars v. TIRPATI Govinp NATH 
TEWARI 691 


-— -— O. IK, f. 3 —Dismissal for default on day 
fixed for judgment, legality of. 

There is no rule of procedure justifying the dis- 
missalofa suit for non-appearance of the parties on 
the day fixed for delivery of the judgment. L Bura 
v. TEJA SINGH, 9 Lah. L. J. 178; 28 P. L. R. 324 472 


——— 0.1X, r. 4. See O.P. C., 1908, s. 115 677 

-———— 0. IX, r. 5. See C. P. C., 1808, ss. 148 aay 47 

— 0. IX, tr. 9—Dismissal in default--Restora- 
tion—‘Sufficient cause —Misjudyment of Counsel as 
to when case will be taken up. 

Misjudgment on the part of a Counsel as to when 
his case was probably going to be taken up, where 
there is no statement that he was engaged in some 
other case, is not a sufficient ground for his absence 
when a case is taken up. L Birt Ram v. Ropa Mat, 
A. I. R. 1927 Lah. 224 793 


O. IX, r. 9, O. XXI, r. 90, O. XLII, r. 1, 
cls. (C) (J)—Applicaticn to set aside execution sale 
—Dismissal for default—A pplication for restoration, 
maintainability of—Appeal, whether lies. 

No appeal lies against an orcer refusing to set 
aside an order dismissing for default an applicaticn 
to set aside a sale under O. ANI, r. 90 of ‘the Civil 
Procedure Cede. 

Order IX, r. 9 of the Code of Civil Procedure is not 
applicable to an application for setting aside a sale 
in execution ofa decree under O, XXI, r. 90 of the 
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Code of Civil Procedure. C DASARATHY CHAKRAVARTY 
v. KHAUNISH OHANDRA Ray, 45 U. L. J. 60 343 
O.IK, r. 13. See C P. ©.,1908,8.115 638 
——— O. XVII, r.3. See O. P. C., 1908, O. IX, er. 
2,4 691 
O. XVII, r, 3—Commission, issue of —Court, 
whether can proceed to determine suit before return 
of Commission. 

Where a Commission is ordered to issue, the Court 
should wait for the return of the Commission before 
proceeding to hear and determine the case. A 
BINDHACHAL SINGH, NAND PRASAD 29 


——— O. XVIL, r. 3—Plaintiff ordered to appear 
as witness—Non-appearance—Dismissal of suit for 
default, legality of—Procedure. 

A Court cannot dismiss a suit under O. XVII, r, 3, 
-Oivil Procedure Code, merely because one of the 
plaintifis.;who has been ordered to appear as a witness 
-and to give evidence on a particular day fails to 
appear on that day; it should take the other evidence 
in the case and decide the suit on the merits. L 
: GULAB RAI-BHOLA RAM v. FARID 788 

O. XX, r. 1—Limitation Act (IX of 1908), 

Sch . I, Arts. 152, 156—Judgment pronounced with- 

out notice to parties—Appeal—Limitation, com- 

mencement of. ; 

Where a judgment is pronounced in the absence 
of the parties or their Pleaders on a day of which 
they had no notice, the judgment cannot be said to 
have been pronounced in accordance with law and 
limitation for appeal begins to run not from the day 
on which it is announced but from the date on which 
the party or his Pleader receives intimation of the 
‘decision of the case against him. L Sewa Ram v. 
Hassu,-28 P. L. R. 132 909 
———— O. XXI, r. 2. See LIMITATION Aor, 1908, 

Son. I, ART. 182 -574 


——— O. XXI, rr. 13, 66—Decree for rent—Sale 
proclamation—Omission to mention change for 
subsequent arrears of rent—Sale, whether free of 
encumbrance—Subsequent suit for rent against 

` purchaser—Estoppel—Evidence Act (I of 1872), 
v8. 115. 

Under O. XXI, rr. 13 and 66 of the Civil Procedure 
Code a decree-holder is bound to specify precisely 
what interest is being sold. 

The holder of a decree for rent who fails to dis- 
close in the sale proclamation the existence of 

-arrears of rent for subsequent years that have ac- 
.crued due at the time of the proclamation and 
thereby leads intending purchasers to believe that 
the property is sold free from incumbrances is 
estopped from claiming the arrears from the auction- 

purchaser in a subsequent suit. M GIRIYA SHETTI v. 

ANATHAMMA SHETTITHI, 38 M. L. T. 49; 52 M. L. J. 

222 . 493 

——— 0. XXI, r.15. See C. P. C., 1908, s. 146 
x 619 
0. XXI, r. 16—Assignment of decree—Benami 
assignment—Beneficiary's right to execute. 

Where a deoree has been transferred to a-particular 
person under an instrument in writing, no other 
-person claiming that he was the real owner under 
‘the transfer and thatthe transferee named therein 
was a mere benamidar for him, can apply for execu- 
tion of the decree under O. X%XI, r. 16 of the Civil 
Procedure Code. L GurpiaL SINGH V. GURBAKHSH 
Sınan, 8 Lah. 35; A. I. R, 1927' Lah. 110; 9 Lah. L. J. 





133; 28 P. L. R. 239 545 
68 
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——— O XXIfPr. 22: See LIMITATION Act, 1908, 
s. 15 475 

——— 0. XXI, r. 50, 0. XXX rr 1, 2, 3--Decree 
against firm—Partner, death of, before institution 
of suit—Legal representatives, whether liable in 
execution. 

Held, by the majority (Rupchand and Lodo, A. J. 
Cs., dissenting):—Where a suit is brought against a 
firm and a decree is obtained’ in such suit, the legal 
representatives ofa person who wasa partner in the 
firm at the time when the cause of action accrued but 
who was dead at the time when the suit was institut- 
ed, are liable to. be proceeded against in execution 
of the decree under O. ANI, r. 50 (2) of the Civil 
Procedure Code. 8 GoKALDAS Kuataoo v. Lacumanpas, 





A. I. R. 1927 Sind. 130 _ | e 204 
—- O. XXI, r. 58. . 
See O. P. O., 1908, s. 47, O. XXI, r.58 464,786 


——- O. XXI, rr. 58 to 63. See LIMITATION ACT, 
1908, Sca. I, ART. 11 763 
——— 0. XXI, r.63. See O. P. C., 1908, s. 51 (d) 
298 


ETC. 
——— 0.XXI, rr.65, 76. See O. P.C, 1908,9. 
60 (1) 1008 
——— 0, XX, 66. See O.P. C., 1903, O. XXI, 
R.13 493 


——-— O0. XXI, rr. 66, 9O—Sale proclamation— 
Omission to state place of sale—Delay in starting sale 
—Material irregularity. 

Omission to mention the place of sale in a sale 
proclamation is a serious flaw in publishing the sale 
and: constitutes a material irregularity. 

There is no hard and fast rule that an execution sale 
must start punctually atthe appointed time. R 
Mauna Po THA v. Nacappa Cuerryar, 5 Bur. L. J. 183, 
A.I. R. 1927 Rang. 84 74 


——-— 0. XXI, rr. 69, 9O—Evxecution sale— 
Adjournment-—Omission to issue fresh proclamation 
—Material irregularitys-Setting aside of sale, 
when justified. 

Where a sale held ona fixed date is not concluded 
on that day and the officer conducting the sale ad- 
journs itagd intends to hold it againon another date, 
the sale cannot be held and concluded without a 
fresh proclamation. An omission, however, tu issue 
a fresh proclamation, though a material irregularity 
is not a ground for setting aside the sale where sub- 
stantial injury has not been caused thereby, O Kasur, 
HUSAIN v. GANGA BAKSH Sincu, 4 O. W. N. 273 787 
———- 0. XXI, f. 71. See O.P. O., 1903, s. 47 691 
——— 0. XXI, rr. 85, 86. See C. P. C., 1908, s. 47 
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——— 0. XXI,r. 89. See O.P.G, 1003, s. 64, O. 
XXI r. 89 0° , | 82 


———. 0. XXI, r. 89-—Hxecution of decree—Sale of 
non-ancestral property by Collector—A pplication 
to set aside sale on payment—Court, proper. 

The Court mentioned in r. 89 of O. XXI of the 
Oivil Procedure Code is the gxecution Court and 
not the Oourt cf the Collector or the Sale Officer 
where the sale proceeding$ take place. In theecase 
of non-ancastral property, therefore, ‘an application, 
under r. 89 must be made to the execution Court 
and not to the Collector who has held thasale. A 





Bisuwanata SINGH v. Dasrata Dosa ` e 726 
O. XXI, r. 90. . 

See O. B. O., 1903, O.a! X, R. 9 343 

See O. P. O., 1903, O. XXI, rr, 69, 90 787 
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—— 0. XXI, rr, 91, 92"-Limifation Act (IK of 
1908), Sch. I, Art. 166—Execution oy decree—Sale 
of property nots belonging’ to judgment-debtor— 
Purchase by decree-holder—Application to cancel 
sale and issue fresh execution of decree—Limt- 


tation. 

Under s. 51(b) of the Oivil Provedure Code an 
execution Court 
attach and sell in execution any property which 
the  decree-holder puts forward as the property 
of his judgment-debtor for attachment and sale. 

A Court sale carries no guarantee that the property 
gold is the property of the judgmeént-debtor and the 
auctién-purchaser takes the risk and bears the loss 
if it is subsequently discovered that the property is 
not th property of the judgment-debtor. Therefore, 
an auction-sale of property which subsequently turns 
out not'to belong to the judgment-debtor cannot be 
said to be void. 

Where in such a case the decree-holder himself is 
the auction-purchaser and the decree is satisfied ‘by 
the proceeds of the sale and the decree-holder sub- 
sequently discovers that the judgment-debtor was 
not the owner of the property and makes an applica- 
tion for cancellation of the sale and fresh execution 
of the decree, the application falls within the purview 
of r.9lof O. XXLofthe Civil Procedure Code and 
cannot be entertained if it.is made more than thirty 
days after the sale. M MuTHUKUMARASAMIA PILLAI 2. 
MUTHUSAMI Tuevan, 52 M. L.J. 148; 25 L. W. 232; 38 





M. L. T.84; A. L R. 1927 Mad. 394 522 
~ O, XXI, r. 92. 
See O. P. O., 1908, s. 47 3800 
See O. P. C., 1908, s. 141 735 


O. XXI, r. 92-—Haecution of decree—Sale— 
Dismissal of execution before confirmation, effect 
of—Sale, whether can be confirmed. ` 
Where a decree-holder and a judgment-debtor come 

to a settlement and agree to a dismissal of the execu- 
tion case before an austion-sale is confirmed, there 
is no decree left capable of execution andthe Exe- 
cuting Court becomes functus officio and the sale 
cannot be confirmed. 

The positio? is different where the sade is confirm- 
ed and the parties to the decree come toa settle- 
ment while legal proceedings are pending for the 
yeversal of the order of confirmation. N MAROTI v. 
VITHOBA 565 


0. XXI, r. 92—Limitation Act (IX of 1908), 
Sch. I, Art. 166—Execution of fecree—Sale—Decree 
satisfied before confirmation—Application to set 
aside sale—Limitation. . 

Although after the confirmation of an auction-sale, 
the auction-purchaser's title dates back to the date 
of the sale, yet where the sale has not been confirmed 
he cannot be held to represent the interests of the 
parties to the suit. e 

Where before the confirmation of an auction-sale, 
the decree is admitted by the decree-holder to be 
satisfied, it ceases*t® exist as a decree capable of exe- 
cution, and the very foyndation of the powers of the 
Hixecution Court, namety, the existence of a decree 
capable of execution, having disappeared, the Court's 
powers JD execution also cease, and confirmation of 
the sale which is a proceeding in execution cannot 
pe ordered. 

Where in such a case the judgment-debtor makes 
an application that the sale Should be se aside, the 
gpplication does not fall within the purview of r, 92 
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of O. XXI of the Civil Procedure Code and is not 

governed by Art. 166 of Sch. Ito the Limitation Act. 

N RAMCHANDRA V. SADASHEO 561 

———— 0. XXI, r. 96—Purchaser of property subject 
to lease—No right to be put in actual possession. 

A purchaser in execution. sale of property subject 
to a lease is entitled only to be put in constructive 
or symbolical possession of the property. RS. R. 
M. M. R. M. OHETIYAR Fira v. U Ba Loy, 6 Bur. L. 
J.7; A.I. R 1927 Rang. 127 1014 


—— -— 0O. XXI, rr. 97, 98—Decree for possession of 
land—Executing Courts power to order demolition 
of house standing on land. 

The executing Court has: power to remove any 
person who refuses to vacate the land and to deliver 
actual possession to the decree-holder but where a 
decree for possession of land is silent as to the house 


standing on it, it cannot direct that the building should: 


be pulled down, that beinga matter for the decree- 
holder to consider, after he has obtained possession. 
R Kack SIKE?. One Hoox Ser, 5 Bur. L. J. 201; A. 
LR. 1927 Rang. 82 - 301 
——— OKAN, 7. 2—Judgment of Original Side, 

requisites of, See Bompay Hien Court ORIGINAL 

SIDE RULES 941 


O. XXII, rr. 3,11—Appeal—Death of appel- 
lant—Legal representutives, all, not brought on 
record, effect of—Abatement, 

When a party dies during the pendency of a suit 
or anappeal, then, in order that the suit or appeal 
may proceed it is necessary that his legal represen- 
tatives should be brought on the record within the 
prescribed period of limitation, and the expression 
‘legal representatives’, in such a case, means and 
includes all those persons whose presence on the 
record is necessary in order to completely represent 
the estate of the deceased. Where any of such per- 
sons is not brought on the record, the suit-or appeal 
as the case may be, remains imperfectly constituted. 
and cannot proceed. L Munammap Hassan v. Inayat 
Hussain, 28 P. L. R. 3; A.I. R. 1927 Lah. 94 418 
——— 0. XXII, r. 4—Death of defendant-respondent 

—A pplication to bring legal representatives on record 

made within time—Mistake as to names—-Failure 

to implead some of the heirs—Procedure—A batement 

There is nothing in the rules of procedure to 
compel a party to give exact information as to the 





-names, addresses and other particulars of the persons 


supposed to be the legal representatives of a de- 
ceased party within any prescribed limit of time 
All that the law requires is that he should make a 
bona fide reasonable application within the time allow- 
ed by law. O Au Nast v. HABIBUNNISA, 4 O. W N 
323; A. I. R. 1927 Oudh 170 802 


— 0. XXII, r. 4—Death of one of several res- 
pondents—Legal representatives not brought on record 
—Abatement, whether partial or in toto—Tests. 
i Whether a suit oran appeal abates in whole or 
in part depends on whether the interests cf the re- 
spondents are or are not separately defined. If they 
are separable, the suit or appeal will abate only as res 
gards the interest of the deceased. If they are joint 
the proceedings will abate as regards the whole of 
the joint interests. L Karam Kuan v. Mast ALI Kuan 
28 P. L. R. 148° 839 
O. XXIIT. 4—Suit for possession ggainst 
defendants claiming to be in possession Jointly 
dismissal of—Appeal—Death of one respondent m 
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Legal representatives not 
Abatement, extent of. 
Where a suit to recover possession of immovable 
property from two defendants, both of whom claim to 
be jointly in possession of the property, is dismissed 
by the trial Court and during the pendency of an 
appeal by the plaintiff one of the defendants-respond- 
ents dies and his legal representatives are not brought 
upon the record within the prescribed period, the 
appeal abates not only as against the legal represen- 
tatives of the deceased respondent, but also against 
the surviving respondents. A Sita Ram v. ROSHAN LAL 
563 
—-——— 0. XXII, rr. 4, 9. See C. P. C., 1908, s. ae 
8 
——— O, XXII, rr. 4, 10—Mortgage-suit—Pre- 
liminary decree—Death of judgment-debtor—Legal 
representatives not brought on record—Abatement. 
Where after the passing of a preliminary decree 
in a mortgage suit the judgment-debtor dies and his 
legal representatives are not brought upon the re- 
cord within the period prescribed, the suit abates 
under 'r. 4 of O. XXII of the Civil Procedure Code. 
Rule 10 of the order has no application in such a 
case. A ALI BAHADUR BEG v. RAFI-ULLAH, A. I. R. 1927 
All. 272; 49 A. 310 288 


——— O. XXII, rr. 4, 11—Abatement—Suit for 


brought on  record— 


redemption—Appeal—Death of one of joint mort-` 


gagee-respondents— Representatives not impleaded in 

time—Appeal abates as a whole—Ignorance of 

death, effect of. 

Where the legal representative of a respondent who 
dies during the pendency of an appeal is not brought 
upon the record within the period allowed by law, 


the appeal automatically abates as against him, even’ 


though the appellant was not aware of the death of 
the respondent. : 

The test to determine whether or not the failure 
to bring upon the record the heirs of one of several 
respondents, who has died, has the effect of causing 
an abatement of the entire appeal, or qua that 
particular respondent alone, is as to whether or not 
the appeal can be decided without, as a result of 
that decision, bringing into existence two decrees 
contrary to each other. If the result of hearing and 
deciding the appeal would be to bring into existence 
two decrees of Courts of competent jurisdiction 
contrary to each other the appeal must abate as a 
whole. 

Where during the pendency ofan appeal from a 
suit for redemption of a joint mortgage in favour 
of two persons, one of the mortgagees dies and his 
legal representatives are not impleaded as parties in 
time, the appeal abates as a whole. A SHEO CHAND 
Misra v. SITARAM Misra, A I. R. 1927 All. 331 482 


———— O. XXII, r. 8—Insolvency of plaintiff— 
Official assignee allowed to continue suit without 
furnishing security—Security, whether can be 
demanded at later stage. 

Where a plaintiff is adjudged an insolvent and 
the Official Assignee elects to proceed with the suit, 
the time for requiring him to furnish security for 
the costs of the defendant under r. 8 of O. XXII of 
the Civil Procedure Code is when he brings him- 
self on the record as plaintiff. 


Where without requiring any such security the 


option is given to the Official Assignee to continue 
the suit, itis not open tothe Court ata later stage 
to insist on his furnishing security for the defendant's 
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. . 
costs of suit. M VENUGSWAMI IYENGAR v, VARADARAJA 
Tver, A. I. R. 1927 Mad. 511 ° 440 


O. XXII, r. 11—Court, whether entitled to 
postpone payment under decree with consent of 
decree. 

Order XX, r.11 (2), Civil Procedure Code, empowers 
a Court in executing a decree to order, with the con- 
sent of the decree-holder, the payment of the decree 
amount to be postponed upon such terms as to taking 
of security as it thinks fit. M BALKRISHNA CHRTTIAR 
v. KRISHNAMURTHI IYER, 52 M. L. J. 182; (1927) M.W. 
N. 202; 38 M. L. T. 143; A. I. R. 1927 Mad. 416 841 


————— O. XXIII, r.1. 866 
O. XXII, r. 3. See REGISTRATION ACT, 1988, 


See PART PERFORMANCE 





s. 17 (2) 783 
0. XXIX, r. 1. See C. P. C., 2908, O. V1, Re l4 

450 

——— 0. XXX, r. 1. See Contract Act, 1879, s. 253 
616 

——— 0. XXX, rr. 1, 2,3. See C.P, C., 1908, O. 
XXI, r. 50 204 


——— 0. XXX, r. 4--Suit by surviving partner in 
his own name for partnership debt—-Maintainability 
of suit—-Contract Act (IX of 1872), s. 45—Joint 
promisees—Right to sue. 

Order XXX, r. 4 of the Code of Civil Procedure 
which permits a partner to sue in the firm name 
even though some of his co-partners may have died 
before the suit was instituted and permits it to be 
continued without the joinder of the legal represen- 
tatives of a partner who may have died during its 
pendency applies only when suits are brought in 
the name of the. firm. It does not enable one of 
several partners to sue alone in his own individual 
name for a partnership debt. L Harr SINGU v. FIRM 
Kara OHAND KANSHI Ram, 8 Lah. 1; A. I. R. 1927 Lah. 


115 721 
——— 0. XXXII, r. 3. 
See BENGAL TENANGY Act, 1885, s. 40 146 
See Succession Act, 1865, ss. 234, 250 177 





O. XXXII, rr. 3, 4—Guardian ad litem, 
appointment of—Person having interest in suit, 
whether propgr guardian—Formal ordeg of appoint- 
ment, absence of, effect of. 

In a suit for restitution of conjugal rights against 
a minor female, a person who is alleged to have had 
a hand in the marriage of the defendant with the 
plaintiff is not a proper person to be appointed guar- 
dian ad litem of the defendant. 

A trial Court rejected the application of a certain 
person to be appointed guardian ad litem of a minor 
defendant, but subsequently it acted upon the written 
statement filed by that person on behalf of the minor 
and framed. issues or its, basis and proceeded to try 
such issues with the result that the suit was finally 
dismissed: 

Held, that the Couf must be taken to have cancel- 
led its previous order rejecting the application for 
appointment of guardian ad litem and to have treated 
the applicant as such guardian amd@that the failure 
of the Court to make a formal order to that effect did 
not vitiate the proceedings.*L SARDARA v. HAYAT 
BıBı, 9 Lah. L. J. 206 468 
————-.0. XXXII, rr. 3, 12. See C. P. C., 1908, O. 

VI, R. 17 . ° 469 
——— 0. XXXIl, r. 7, O. XXXIV, r. 5—Trankfer of 
Property Act (IV of 1832), s.§2—Mortgage stit— 
Prelimina?y decree—Non-payment into Gourt— 
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Assignment of decree in faveur of purchaser of 
equity of redemption of one of mortgaged items— 
Decree, whether extinguished—Assignee’ brought on 
record—I*inab decree, whether can be passed—Pro- 
portionate abatement of mortgage amount— Transfer 
by next friend of minor plaintiff without sanction 
of Court, void or voidable—Execution by trans- 
feree —Proper procedure—Security against claims 
of minor: 


Where the amount due undera preliminary decree 
in a mortgage suit is not paid into Court before the 
appointed day, a decree for sale must be made under 
O. XXXIV,r. 5, cl. (2) of the Civil Procedure Code. 

eWhere after the preliminary decree, a defendant, 
purchaser of the equity of redemption of one of the 
mgrtgaged properties, obtains an assignment of the 
rights of the decree-holder in thename of a benamidar, 
the effect of the assignment is not to destroy the 
rights under the mortgage-decree and substitute there- 
for a mere right of contribution. The assignee-decree- 
holder if brought on record as party is entitled to 
obtain a final decree for sale. But, as a consequence 
of the assignment, the mortgage amount must be held 
to have been reduced by the proportionate part of it 
to which the property purchased by him was liable. 
Such, amount should, under s. 82 of the Transfer of 
Property Act, be ascertained by taking the proportion 
of its value to the total value of the mortgaged pro- 
perties. 

An assignment of the rights under a preliminary 
decree ina mortgage suit by the next friend of a 
minor decree-holder withsut the sanction of the Court 
under O. XXXII, r. 7 of the Civil Procedure Code 
is not void’ but merely voidable at the instance 
of the minor. 

Where objection is taken by the defendants to the 
validity of such an assignment when the assignee 
secks to execute the decree, the assignee-decree-holder 
should be directed to furnish security to the satisfac- 
tion of the executing Court for indemnifying the de- 
fendants against any possible claims by the minor 

Jaintiff on the ground that the assignment on his 
behalf was made without the sanction of the Court. 
M SUNDARAMMAL V. SUNDARA REDDI, 38 M. L. T, 148; 
A. L R. 192? Mad. 5€0 . 338 


—--—— 0. XXXIII, r. 1—Pauper, application for 
leave to sue as—Ornaments and dower-debt, whether 
property—Plaintiff suing in representative character 

™ — Personal property, whether can be considered for 
purposes of determining payperism. 

Ornaments which a woman ordinarily wears are of 
the same class of personal property as her wearing 
apparel for the purpose of determining whether she 
is or is not a pauper. Unless, therefore, it is shown 
that the ornaments which a” woman possesses are 
something beyond and more valuable than what a 
woman of her class ordinarily uses, it cannot be held 
that she is not a pauper merely by reason of the fact 
that she possesses such ornaments. 
` A dower-debt due to a wife from her huskand even 
where the husband has sufficient means to pay the 


¿lebt cannot be said $o be property or means of which - 


the wife is “possessed” within the meaning of r. 1 
of O. XXX of the Civil Procedure Code. 

, Weena plaintiff sues in a representative character, 
such ase a mutwailli, trustee or a shetait, unless it is 
shown that he has in his possession propesty kejonging 
to the wagf estate or trust or the idol for whem he 
pues, sufleient to enabl€ him to pay the requisite 


INDIAN GASEs: 


` =——— O., XXXIV, r. 4, See MORTGAGE 
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Court-fee prescribed by law, he may be allowed to 
gue as a pauper even if it is shown that he has suffi- 
cient personal property of his own. The capacity ofa ' 
person suing-in a representative character must be kept 
distinct from his personal capacity. C Masia KHATUN 
v. Sarxart, 45 O. L. J. 68; A. I. R. 1927 Cal. 309 264 


———— 0. XXXIII, rr. 6, 7—Application for leave 
to sue as pauper—Inguiry into pauperism—No 
objection from Government—Duty of Courtto take 
evidence adduced by opposite party. 

Having regard to the provisions of rr. 6 and 7 of 
O. XXXIIL of the Civil Procedure Code, a Court in- 
quiring into the pauperism of an applicant for leave 
to sueas a pauper,is bound to receive the evidence 
which the opposite-party may adduce in disproof of 
pauperism even though the application is not opposed 
by the Government. © Noxt Krisuxa Bosak v. 
NABAMONJURI Dassi, A. I. R.1927 Cal. 464 726 


—--—— O. XXXIV, O. XL—-Morigage-decree—-Execu-. 
tion—Appointment of Receiver, legality of— 
Equitable execution, exceptional remedy. 
Order XL of the Civil Procedure Code relating to 

the appointment of Recéivers has no application to 

the execution of mortgage-decrees. 
Appointment of a Receiver by way of execution is an 


. exceptional remedy derived from English practice. 





A MAKHAN Lat v. MUSHTAQ ALI 735 
- O. XXXIV, r. 1. 
See C. P. C., 1908, O. 1, R. 9 . 198 
See TRANSFER OF PROPERTY Acr, 1882, ss. 61,62 86 





~; O. XXXIV, r. 1—Mortgage, suit on—Person 
claiming adversely to mortgagor, whether necessary 
or proper party. 

A person claiming a title paramount to that of the 
mortgagor and the mortgagee is not a necessary or a 
proper party in a suit brought by the mortgagee to en- 
force the mortgage and the question of such paramount 
title cannot be litigated in such a suit. 8 PUNJAB 
NATIONAL Bank LTD. v. ADAMJI LOOKMANJI & Sons 


195 
577 


a O. XXXIV, rr. 4, 5— Limitation Act (IX of 
1908), Sch. I, Art. 181—Mortgage suit— Preliminary 
decree—Appeal—Final decree, application for— 
Limitation 
Where there has been an appeal from a preliminary 

mortgage-decree under O. XXXIV, r. 4, sub-r. (1) of 

the Civil Procedure Code and the Appellate Court has 
not extended the time for payment, the period of three 
years within which under Art 181 of Sch. I to the 

Limitation Act, an application for a final decree under 

O. XXXIV, r. 5, sub-r. (2) must be made, runs from 

the date of the decree of the Appellate Court and not 

from the expiry of the time for payment tixed by the 

preliminary decree. l . 
When an appellant appeals to the High Court, 

unless there issome rule dismissing the appeal for 

want of time or anorder is procured dismissing it, 
his appeal stands till it is heard and the final decree 
passed in the appeal by the High Court must be 
carried out. PG FITZHOLNES v. BANK or UPPER INDIA 

Lrp, 25 A. L. J. 18: A.I. R. 1927 P. C. 25; (1927) M. 

W. N.87; 38 M. L. T. 46; 4 O. W. N. 181; 28 P. L. R. 

117; 52 M. L. J. 266; 31 C. W. N. 444; 25 L. W.729;' 

45 C. L. J. 297; 29 Bom. L. R. 782; 8 Lah.. 253; 8 P.L. 

T, 377 i ° 22 

O. XXXIV, ir, 4, &~Mortgage-suit—Coma 
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e 

promise decree directing payment by instalments— 

Final decree, whether necessary. 

Where a compromise decree based on a mortgage 
Provides for the payment of the mortgage-money in 
instalments and does not provide for payment on & 
fixed date within six months from the date of declar- 
ing the amount due, O. XXXIV, r. 4 of the Civil Pro- 
cedure Code has no application to the case and conse- 
quently it is unnecessary to apply for a final decree 
in the terms of r. 5 of the Order. A ASKARI Hasan V. 
JAHANGIRI Mar, 25 A. L. J. 107; A. I. R. 1927 All. 167: 


49 A, 297 59 
——-—— 0. XXXIV, r. 5. 
See C. P, O., 1908, s. 99 956 
See O. P. O., 1908. O. XXXII, r. 7 338 


——— 0. XXXIV, r. 6—Limitation Act (IX of 
1908), , Sch. I, Art. 181—Mortgage-decree—Sale 
-subsequently set aside—Purchase-money, refund of 
—Personal decree, application for, whether main- 
tainable—Limitation. e 
Where a sale held undera mortgage-decree is set 
aside and the mortgagee is directed to return the 
purchase-money to the auction-purchaser, he is en- 
titled to maintain an application for a personal decree 
-under r.6 of O. XXXIV of the Civil Procedure Code 
and limitation for such an application begins to run 
from the date ‘on which the purchase-money is re- 
funded to the auction-purchaser. A BADAL SINGH v. 
Dent Saran Duar Dum, 25 A. L. J. 485; A. I. R. 1927 
All. 395 _ 775 
———— 0. XXXIV, r, 7—Redemption suit—Pre- 
liminary decree—Account, whether must be taken. 
‘EIn a suit for redemption it is usual to have an 
account taken, but if at the time of the passing of the 
preliminary decree the Court can arrive at {the exact 
sum payable by the plaintiff, it is not necessary to 
make a direction that an account should be taken, 
P C Parnumsa AMMAL v. RAJAGOPALA MUDALIYAR, A. I. 
R. 1927 P. O. 17; (1927) M. W. N. 147; 25 L. W. 346; 52 


M L. J. 407; 45 O. L. J. 300; 29 Bom. L. R. 777; 31 0. ` 


W. N. 804 ; 91 
——— 0O. ‘XXXIV, r. 8—Mortgage—Suit for 
redemption—-Preliminary decree—Second suit for 
redemption before passing of final decree, whether 
maintainable—Limitation Act (IX of 1908), Sch. I, 

Art. 181. 3 

A mortgagor who has failed to comply with the 
terms of a decree in a redemption suit filed by him, 
is not entitled during the continuance of that suit, or 
before the final decree in that suit has become incap- 
able of execution, to maintain a second suit for re- 
demption of the same mortgage. 

During the period of three years prescribed by Art, 
181 of Sch. I of the Limitation Act for applying for 8 
final decree, a suit for redemption continues and 
during that period the rights of the mortgagor and 
mortgagee are governed by the prèliminary decree. 


A ABDUL KARIM v. Durca Prasap, A. I. R. 1927 All. 
305 324 


——— 0, XL. See O.P C., 1908, O. XXXIV 735 
————O.XL. See Or. P. C., 1898, ss. 424 Eto. 351 
———— 0. XL,r.1. See C.P. C., 1908, s. 51 (d) ETO. 

298 
—— 0. XL, r. 1—Practice—Appointment of 

Receivers—Motion to be made in open Court. 

` Application for the appointment of Receivers should 
be made in the ordinary way by notice of motion in 
open Court and not in Chambers B MASHAM ISPAHANI 
v, Ammen ISPAHANI, 29 Bom. L, R. 214; A. I R. 1927 
Bom. 256 6. 1031 
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— O. XL, r. 1, O. XLII, 1.1 (8)4-Order appoint- 
ing Receiver conditional on furnishing security— 
Appeal, whether lies. , 

An order appointing a particular person a Receiver 
on condition of his furnishing security does not be- . 
come complete till the security is furnished and 
before the security is furnished the order is “not 
appealable under O. XLIII, r. 1 (s) of the Civil Pro- 
cedure Code. C Suyau LAL SINGH v. MADHUSUDAN 
Sinan, 31 O. W. N. 235; 45 O. L. J. 63; A, I, R. 1927 
Cal, 258 140 

e 

—— 0. XL, r. 4—Receiver's account—Objection by 
party—Procedure—Order directing party to file 
regular suit against Receiver, legality of. : 





Where after the submission of accounts by a 
Receiver a’ Commissioner appointed to ascertain the 
mesne profits gives a higher figure as mesne profits 
than that shown by the Receiver, the proper course to 
be adopted is to hold an enquiry to find out whether 
the Receiver has occasioned any loss by his wilful 
default or gross negligence and to pass an order under 
O. XL, r. 4, Civil Procedure Code, or if desired to 


-proceed against the sureties under s. 145. It is not 


proper to direct the parties to institute a regular 

suit against the Receiver and his sureties. RP. L.T. 

L. Cugttyar Frem v. Maune Tua Lo, 6 Bur. L. J. 15 
996 


-—— 0. XLI, f. 1, 0O. XLII, r. 1--Appeal, second 
—Decree of lower Appellate Court, necessity of 


filing. 

Order XLII, r. 1, Civil Procedure Code, read with 
O. XLI, r. 1 makes it imperative that in every second 
appeal the memorandum of appeal should be accom- 
panied by a copy of the decree of the lower Appellate 
Court. L HAKAM BEG v. RAHIM SHAH 810 
— O. XLI, r. 4., See O. P. C., 1903, s.92 838 


——— 0. XLI, rr. 4, 33—Appeal by some’ judgment- 
debtors—Others not made parties—Decree, wheiher 
can be reversed in respect of all. 

Where a decree appealed from proceeds gna ground 
common to all the plaintiffs or all the defendants 





-and only some of them appeal against the decree, the 


power vested in the Appellate Court byr. 4, of O. 
XLI, of the Civil Procedure Oodeto reverse or vary 
the decree appealed from in favour of all the plaint- 
iffs or all the defendanfs, is not restricted to cases 
in which the plaintiffs or defendants who have not 
appealed are made parties to the appeal. Such power 
can be exercised by the Appellate Court evenif the 
plaintiffs or the defendants who have not appealed 
are not made parties to" the appeal. A MAHA MANGAL 


Rar v. Kisnun Kanne, A. I. R. 1927 All. 311 346 
——— O. XLI, r. 5. 6 
See C. P. O., 1908, ss. 22 ETO 157 
See C. P. O., 1908, s. 47 23 


— — O. XLI, r. 23—-Court Fees Ate’(VIT of 1870), 
s. 18—Remand for amendment of plaint and re- 
trial—Court-fee, refund of—APpeal, whether lies 
An order of remand directing the amendment of the 

plaint and a trial of the suit falls within the puyiew 

of r. 23 of O. XLI of the Civil Procedure Code, 

An order refunding Court-fee when remand vis 
made can only be passed unders. 13-of the Court Fees 
Act, in a cas® where the*remand is made ufider 
O. XLI, r. 23 of the Civil Procedure Code. L Monay- 
MAD SHAFI V, PANOHAYAT Fatguears, A. Ñ. R, 1927 Lah. 


196 <4 : 49 
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——~-—— 0. XL4 rr. 23,25. See C. P. C., 1908, s. 
115 ETO. > > ; 135 

——— 0. XLI, rr. 23, 25—Decision not on pre- 
liminary point—Remand, legality of. 

Where the decision of a trial Court is not based 
on. preliminary point, an order of remand cannot 
properly be made ‘under O. XLI, r. 23° of the Civil 
Procedure Code. If an Appellate Court finds, in a 
case which has not heen disposed of by the trial Court 
on a preliminary point, that any particular issue has 
not been decided by the trial Court or that further 
evidence is necessary on the point it should act under 


-O. XÉI; r. 25 of the Code. A feversal of the decree ` 


afd, remand of the whole case with liberty to the 
panis tọ open up the whole case is illegal. . B Kanu 
ALPAT PATIL v, Narayan DAGADU SUTAR, 29 Bom. L. R. 


56; A. I. R. 1927 Bom. 111 . 578 
——— 0. XLI, r. 33. See C. P. O., 1908, O. XLI, 
RR. 4,33 + 346 
——— O, XLII, ra 1. See C. P C., 1908, O. XLI, 
R. 1l á 810 


O. XLII, r. 1—Review—Admission of review 
on particular ground—Decision on other grounds, 
legality of. i 
Even though a Court determining a review is not 

necessarily confined to the grounds upon which the 
review is granted, yet, where a review is granted upon 
one ground it cannot be argued and decided upon 
a totally distinct and unconnected ground in a case 
where the actual officer who hears the review would 
. have no authority toadmit the review upon the 
latter ground. O MOHAMMAD HADI v. SADIG HUSAIN, 13 
O. L. J. 544; A. I. R, 1927 Oudh 131 . 425 
———— 0. XLIH, r. 1 (a). See C.P. ©., 1908, s. 
115 Ero 5 -135 
= O. KLIH, r. 1, (c) (J). See C. P. C., 1908, 
0. IX, R. 9 4 343 
——— Q. XLIII, r, 1 (s). 
See O. P. O., 1908, s, 51 (d) Bro. 
See O. P. C., 1908, O. XL, R. 1 140 


——— O XLV, r. 4—Appeal toe Privy Council— 
Consolidation—‘Same judgment, meaning of. 
A sale-deed was executed by four persons each of 
whom took a separate document from the vendee by 
which he was given an option ofre-purchase. Plaint- 
iff, who was one of the four vendors, brought a suit for 
specific performance of the agreement evidenced by 
. the document passed in his favour. He also brought 
a separate suit as heir of one of the other vendors in 
whose favour a similar document had been passed. 
The trial Court dismissed the latter suit on the ground 
that the plaintiff had not proved his heirship but a 
decree was given in favour of the plairtif in the 
former suit. One of the main questions raised in the 
suits was whether the document sued on was inadmis- 
sible in evidence for want of registration and the 
trial Court decided that it was admissible in evidence. 
On appeal to fhe High Court it was held that the 
document was inadmissible in evidence, being com- 
pulsorily xegistrable and the decree of the trial Court 
in plaintiffs favour was reversed and that against the 
plaigtiff was confirmed. The High Court wrote’ its 
main ‘yadgmerit im one case and decided the other 
case by a reference to its judgment in the previous 
case. Plaintiff made an application for leave to appeal 
to the Privy Council båt inasmuch “is the value of 
each suit separately was below Rs. 10,000, he made 
_an application to have the two gnits consolidated for 

the purpose of the pecuniary va uation nvolved; 

e 
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Held, that having regard tothe fact that the only 
question which arose in the appeals to the Privy 
Gouncil was the question of admissibility of the docu- 
ment sued upon under the Registration Act, the suits 
must be deemed to have been decided by the “same 
judgment” within the meaning ofr. 4 of O. XLV of 
the Civil Procedure Code and should be consolidated. 
B Jiyancirr Guru CHAMALGIRI v. GAJANAN NARAYAN 
PETKAR, 50 B. 753; A. I. R. 1927 Bom. 19 143 


— 0. XLVII, r. 1: See O. P. C., 1908, s. 115 
429 








= 0. XLVII, r. 1—Review—Erroneous view of 
law, whether good ground for review—“Any other 
sufficient reason”, scope of. 

An erroneous view oma point of law cannot be 
deemed to fall within the provisions of r 1 (l) of 
O. XLVII of the Civil Procedure Code. |, : 

The words “any other sufficient reason” as used in. 
O. XLVII, r. 1, Civil Procedure Code, mean a reason 
sufficient on grounds at least analogous. to those 
specified immediately previously. N SADASHEO v. 
VITHOBA 30 


———.Sch, Il, Para. 14 (C). See LIMITATION Act, | 
1908, Sou. I, ART. 158 ’ 634 


—— Sch. Il, para, 20—Arbitration—Award, 
order refusing to file—Award, whether can be 
enforced independently. 

It is not necessary for the validity of an award 

that it should be filed in Court. The refusal of a 

Court to file an award does not vitiate it, but merely 


-Teaves it to have its ordinary legal effect. A SIWAN 


Rat, V. LAOHAMI SINGH ; 762 - 


.——— Sch. ill, para. 11—“‘Alienate", meaning of 


—Transfer in future, whether prohibited—Sale— 
Agreement to sell whether can be implied from 
void sale—Right in personam—Part performance, 
principle of, whether applicable to void sales— 
Mortgage—Mortgagee, when entitled to possession— 

Sale of village—House and kotha,,whether pass 

to purchaser—Presumption. ot 

The word “alienate” in para. 11 of the Sch. II of 
the Civil Procedure Code is used ejusdem generis 
with the preceding words “mortgage, charge and lease” 
and the provision does not prohibit the transfer in 
future of interest in property in respect of which 
proceedings before the Collector are pending. Agree- 
ments to sell such property are nof affected by the 
pendency of the Collector's proceedings. . 

A contract to convey immoveable property in future 
for a certain amount is only a personal contract and 
gives rice to a right in personam which may be satis- 
fed either by the performance of the specific act or 
by giving compensation. _ 

If the sale of property is statutorily void an agree- 
ment to sell enforceable in law cannot be implied to 
exist separately and independently of the sale itself 
and it cannot be given effect to because the sale no 
longer exists and the agreement is merged in the sale. 

The equitable doctrine of part performance cannot 
be applied tothe case ofa transaction which is void 
ab initio and not merely unenforceable in law owing 
to a mere defect of form or absence of formality 
normally necessary to make it legal. : 

A mortgagee has no right to the possession of 
property mortgaged unless and until he forecloses 
and he cannot, therefore, keep out of possession 4 
person to whom the property has been sold by the 


` mortgagor. 


. RANJAN BHATTACHARYA, 


Vol, 100] 
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A house and a kotha in a village are appurtenant 
to it and in the absence of any words excluding them 
from the operation of a sale of the village, they cannot 
be retained by the vendor. N Narayan v. VITHOBA, 
A. I. R.1927 Nag. 177 863 


———~ Sch. Ill, rr. 11 (3) See O. P. O., 1908, s. 146 
619 


Companles- Articles of Association — Borrowing 
powers—Construction—Borrowing in excess of 
powers—Duties of strangers— Presumption of 
regularity of internal affairs—Benefit to Company, 
effect of —Subrogation. 

Where the Articles of Association of a Company 
give borrowing powers in a certain manner, the 
share-holders and the Corporation itself are entitled 
to say that the safe-guards of the Articles should be 
observed. 

A person dealing with a Company must take the 
Articles to be such as appears at the office of the 
registrar of Companies to be in force. Ifthe Directors 
propose to do something in excess of their powers 
thereunder, he is not entitled to assume that their 
powers have been extended by a special resolution 
inasmuch as such a resolution, if passed, would be 
registered. 

The principle that a Company is liable in equity 
to refund money improperly borrowed by its Direc- 
tors on its behalf but in fact bona fide applied in 
discharging debts or liabilities of the Company can- 
not be applied where the debt or liability discharged 
is an item in unsettled accounts expressly challenged 
by the Company. G NATIONAL Coat, Co., Lrp. v. Gyan 
45 ©. L.J.96; A. I. R. 1927 

875 


Articles of Association—Share certificate 
| loss of—Issue of new certificate—Indemnity—Dis- 
cretion of Directors—Power of Court. 

One of the Articles of Association of a Company 
provided that if any certificate of shares was worn 
out or was defaced, then, upon the production thereof 
to the Directors, they may order the same to be 
cancelled and may issue a new certificate in lieu 
thereof and if any -certificate was lost or destroyed, 
then upon proof to the satisfaction of the Directors, 
or in default of proof, on such indemnity as the 
Directors deem adequate being given, a new certifi- 
cate in lieu thereof should be given to the party 
entitled to such lost or destroyed certificate: 

Held, that an absolute discretion was given to the 
Directors as tothe indemnity to be furnished in the 
case of a lost or destroyed certificate and that the 
Court would not interfere with the exercise of such 
discretion where there was no question of the mala 
fides of the Directors. G DULICHAND SAMSUKH v. 
DUNBAR Mitts Co., 31 O. W. N. 155 182 


Companies Act (VII of 1913), ss. 2 (3), 164, 


Cal, 299 





-. 199, 200—Payment order by one High Court— 


Contributories residing in mofussil centres within 
jurisdiction of another High Court—Enforcement 
of order—Procedure. - 


Where payment orders have been made by one: 


High Court in the matter of the winding-up of 8 Com- 
pany under the Companies Act for various amounts 
against contributories residing in certain mofussil 

arts within the jurisdiction of another High Court, 
such orders for purposes of enforcement of them in 
execution must, by the conjoint effect of ss. 2 (3), 199 
and 200f the Act, be treated in the same manner as 
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. A 
a decree passed by the latter High Court and may 
bə transferred: for execution to the various District 
Courts within whose respective jurisdictions the con- 
tributories reside. To such,acase s. 164 of the Act 
has no application whatever. M In the matter of 
Tye INDIAN Copaxtes Act, 25 L. W.113, A. I. R. 
1927 Mad. 271 744 
gg 164, See Compantes ACT, 1913, ss. 2 (3) ETO. 
° 744 


———— 55.199, 200. See COMPANIES Act, 1913, 
ss. 2 (3) ETC. 744 
——_—s, 235. See LIMITATION Act, 1868, Son. I 

ART. 36 907 
Conflict of laws—Migration—Law applic@ble to 

emigrant—Presumption—Persgnal law. 

When a person migrates from one countryeto an- 
other there isa presumption that he carries w ith him 
his personal law and unless there is something to 
show that he has adopted the law of his new domi- 
cile he must be deemed to be still governed by the 
old law. A SUKHBIR SINGH Y. MANGEISAR Rao, 25 A. 
L.J. 185: A. I. R. 1927 All. 252; 49 A. 302 778 
Consent—Acquiescence and consent distinguished. 

See LANDLORD AND TENANT 855 
Construction of document, whether question of 

law. See PRECEDENTS 413 
Contract—Agreement to lease shop—Possession not 

given to lessee—Damages, measure of—Profits deriv- 

able from business, whether recoverable— Contract 

Act (IX of 1872), s. 73. 

The plaintiff, a commission agent, took a shop on 
lease from the defendant after paying him a certain 
amount as advance. The defendant, did not give 
him possession. The defendant did no business for 
8 months although similar shops were available in 
the same locality, and sued the plaintiff for recovery 
of the advance amount and damages calculated on 
the basis of what he could have earned as a com- 
mission agent during those 8 months. His claim 
was allowed by the lower Courts. On Letters Patent 
Appeal: É 

Held, that the plaintiff was not entitled to the 
damages claimed. L NEKI RAM v. Prrouv DAYAL, 28 


P. L. R. 106; 9 Lah. L. J. 89 ° 662 
——— Oontract by correspondence—Construction. 
See Conrraor Act, 1872, s. 73 422 


Offer and acceptance— Acceptance not 
according to offer, effect of—‘Ensuing year.’ 

The defendant made an application to a Municj- 
pality on 17th November, 1925, offering Rs. 150 for 
the gab (silt) for the ‘ensuing year.’ The Muniri- 
_pality passed a resolution saving that the silt might 
be given upto 3lst March, 1926, to the defendant 
for Rs. 150 proyided he arranged to remove itim- 
mediately. This resolution was never sent to the 
defendant, but a letter was sent by the Secretary 
on 16th Decembar, 1925, in which it was stated that 
his offer was accepted with reference to the resolu- 
tion mentioned above. The defendant immediately 
began removing the silt. After, 31st March, 1926, he 
was not allowed to remove the silt. In a suit by 
the Municipality for recqvery of Rs. 100, being the 
balance due from the defendant: 

Held, that the words ‘ensuing year’ referred to®a 
period of one year and not the remaining part of 
the current year, that, therefore, there was either no 
econtract at all between the Municipality and-the de- 
fendan or a congräct in accordance with the 
Secretary's letter of acceptance and thft in either 
case the suit could not be maigtained. l MUHAMMAD 


1080 . 
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HUSSAIN v. MUNICIPAL COMMITTEE, GUJRANWALA, A. I. 
R. 1927 Lah. 240 573 


Sale of lan—Time not of the essence. 

Time is not of the essence of the contract in con- 
tracts relating to sales of immoveable property. B 
Karu DALPAT PATIL v. Narayan DAGADT SUTAR, 29 Bom 
L. R. 56; A. I. R. 1927 Bom. 111 


Contract Act (IX of 1872), ss. 7, 8, 9—Offer and 
acceptunce--sicceptance by conduct—Mere silence, 
effect of—-Bank giving intimation that higher 
interest will be charged—Taking further loan— 
Acceptance. ki 
It ws agreed between the plaintiff and'the defend- 

ant Bank that the plaintiff should deposit bales of 

cotton aad obtain loans re-payable on demand from 
the Bank. eThe loans were to bear a particular rate 
. of interest. Provision was also made for varia- 
tion of the rate of interest by agreement between 
the parties. The Bank subsequently informed the 
plaintiff that they intended to charge a higher rate 
of ‘interest. The plaintiff did not reply, but obtained 

a further loan from the Bank : 

Held, that though the plaintiff's failure to reply 
did not amount to an acceptance of the proposal of 
the Bank to continue the loan oaly on higher interest, 
his-taking a further loan subsequent to that offer 
amounted to an acceptance of the offer and the 
plaintiff was liable to pay the higher rate of interest. 

Per Ashworth, J-—A correct interpretation of ss. 7, 8 
and 9 of the Contract Act does not import into 
Indian Law the English Law as to acceptance by 
conduct. Ona proper interpretation of these sections 
there are only three cases in which acceptance can 
be made otherwise than in words. One is when 
the promisor has specified a manner in which his 
proposal is to be accepted and that manner is not 
acceptance in words but acceptance otherwise 
than in words. A second is when acceptance is 
by performance of a cordition of the proposal 
and the third is when acceptance of proposal is 
by the acceptance of any consideration offered for 

_ axeciprocal promise invited from the promises. There 
is, however, one further case in which here may 
be acceptance by conduct which is not covered by 
ss. 7,8 and 9. It is when trade or mercantile usage 
or local usage can be invoked to import into the 
transaction a promise by the promisce which is not 
made either expressly or impliedly. 

No duty is cast by the law upon g person to whom 
an offer is made to reply to that offer. A GADDAR 
Max v. TATA INDUSTRIAL BANK LTD., BOMBAY, 25 A. L. 
J. 372; A. I. R. 1927 All. 407 1023 
——_—— S. 11—Contract by minor—Ratification after 

attaining majority—Validity ‘pf contract. 

A minor is not competent on attaining majority to 
execute afresh bond ratifying as it were a bond 
executed by him during his minority. A BINDESHARI 
Bux SINGH v. CHANDIKA Prasap, 25 A. L. J. 132; 49 A. 
187; A. I. R. 1927 All. 242 ? < 748 


ss. 16, 74—Undue influence, what amounts 
to— Borrower in need of honey, effect of —Compound 
interest, whetiter penal. 

A stipulation as to the payment of compound in- 
terest can @e held to be penal only when the rate of 
interest increases in case of default of payment. 

To attzact the operation of the provisions of s.-16 
of the Contract Act, it is necesgary to provegthat.one 
of the parties to the transaction was in a position to 

‘dominate the will af the other. The.mere uncon- 
e. 
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scionableness of the bargain is not the first thing to 
be considered in this connection. The exaction -of 
excessive and usurious interest even though there 
may be ample security does not by itself raise 
any presumption of undue influence unless itis first 
established that the lender was in a position to do- 
minate the will of the borrower. The mere fact that 
the borrower was in great need of money at the time 
of taking the loan is not sufficient to give rise to a’ 
presumption of undue influence. A MUHAMMAD SAID 
Kuan v. INDARPATI SINGH, A. I. R. 1927 All. 315 679 


——— 85, 19, 19A, 37, 42, 45—Contract induced 
by undue influence—Death of party—Right of legal 
representatives to set aside document—Specific 
Relief Act (I of 1877), s 83—Trusts Act (II of 188%), 
3. 88. 

A suit to set aside a document for fraud or undue 
influence can be brought by the legal representatives 
of the party injured. 

Where a person of weak mind has been induced to 
make a nominal transfer of his properties in-favour of 
a near relation on the statement or representation 
that the latter would manage it for him and keep it 
out of harm's way, the transferee puts himself in a’ 
fiduciary position, and the legal representatives of the 
transferor are consequently entitled under s. 88 of the 
Trusts Act to sue for recovery of' the property from 
the transferee. B SHRAVAN GOBA MAHAJAN vV. KASHIRAM 
Devs, 29 Bom. L. R. 115;5LB: 133; A. I. R: 1927 Bom: 

4 
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— S. 20—Compromise of doubtful rights— 
Mistake as to fact not essential to agreement— 
Contract not void. 

Certain lands in the City of Lucknow wereheld by 
the defendants ‘as tenants under the Secretary of State. 
The latter sued for possession of the lands. The 
defendants denied his title, but the suit -was com- 
promised by the defendants. who acknowledged the 
Secretary of State’s title and executed a kabuliyat to 
him. It was subsequently decided by the Privy 
Council, in a suit not inter partes that the title ta 
lands occupied by houses in the City of Lueknow 
rested in the occupants of the houses and not in 
the Crown. In a suit for rent by the Secretary of 
State the defendants contended that the compromise 
was void as it was vitiated by a mistake of fact as 
to the title of the Crown : 

Held, that the essence of the compromise was the 
recognition of the antecedent title independently of 
whether it actually existed or not and the matter 
that the title lay actually in the Secretary of State, 
not being a fact essential to the agreement, the-com- 
promise was not void under s. 20 of the Contract Act. 
O SECRETARY OF STATE FOR INDIA v NABI Baxusu, A. I. 
R. 1927 Nag. 198 730 


——— 8. 20—Specijic Relief Act (I of 1877}, s. 14 
—Provincial Insolvency Act (IX of 1887), Seh. I, 
Art. 15—Civil Procedure Code (Act V of 1908), 
ss. 100, 115—Vendor and purchaser—Deficiency 
in area sold—Purchaser's right to compensaticn— 
Suit for compensation—Suit of Small Cause nature 
—Second appeal—Misapplication of law—Revisicn. 
Section 20 of the Contract Act is not applicable 

where the purchaser obtains substantially the thing 

which is the subject-matter of sale. 6 
Compensation can’, be awarded to a vendee for 

deficiency in the area of land purchased by him and it 

makes no manner of difference that the mistake ig 





` fling nature is one of the motives for 
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discovered only after the conveyance has been execut- 
ed and registered. 

A suit bya vendee for compensation for deficiency 
inthe area sold is asuitof a Small Cause nature. 
+ Misapplication of law by a Court is a material irre- 
gularity in the exercise of its jurisdiction justifying 
interference in revision. R U Pan v. Maune Po Tu, 5 
Bur. L J, 206; A. I. R. ‘1927 Rang. 90 327 


S. 23—Agreement to perform ‘puja’ for 
success in litigation, whether against public policy 
`.—Unrighteous object. 
° The plaintiff and the defendant entered into a con- 
tract under which the plaintiff undertook to performa 
kind of“puja’ or ‘anushthan’ in order to bring about 
the defendant’s success ‘in a pending litigation, and 
the defendant agreed to give, the plaintiff in re- 
turn one-tenth of the amount recovered by means of 
the litigation. It was found that the intention of the 
parties was that the plaintiff should exercise some 
influence unauthorised by law, whether righteous or 
the reverse, and whether through any particular deity 
or not with the object of bringing about the success 
of the defendant. The plaintiff carried out his part 
of the contract and the defendant was successful. 
The plaintiff sued to enforce payment of the one- 
tenth: - 

Held, that the contract was against public policy 
and, therefore, void and unenforceable. A BHAGWAN 
Dat SHASTRI v. RAJA Ram, 25 A. L.J.518; A. I. R. 1997 
All, 406 1040 


S. 23—Gambling, money advanced for— 

- Place of gambling not proved to be public or a 
gaming house— Loan, whether recoverable—Public 
policy. 

In the absence of evidence that the gambling for 
the purpose of carrying on which a loan is advanced, 
was going onin a public place or a gaming house, 
the amount of the loan is recoverable from the debtor 
inasmuch as the loan was not advanced for a purpose 
which was necessarily illegal. N DADU KHUSHIRAM v. 
HoRrILAL KASIRA, A. I. R. 1927 Nag. 155 345 





——— sS. 23—Monopoly to sell - vegetables—Public 


policy. 

Grant of a monopoly by a panchayat in favour of a 
person to sell vegetables ‘in a village is opposed to 
public policy under s. 23, Contract Act. L Devi DAYAL 
v. NARAIN SINGH 859 


——— sS, 23—-Public policy—Compromise of dispute 

—Withdrawal of prosecution, effect of. 

Where the withdrawal of a criminal case ofa tri- 
the compro- 
mise ofa real dispute, it would not follow that the 
ompromise is void as bejng against public policy. 

here an agreement’ is in itself a fair settlement 

of the dispute between the parties and would possi- 

bly have been arrived at even if there had been no 

criminal prosecution pending at the time, the agree- 

ment cannot be held to be void merely because the 

withdrawal of a criminal prosecution was also one 

of the motives for the compromise. A ONKAR MAL 
v. ASHIQ ALI, A I. R.1927 All. 318; 25 A. L. J. 495 

499 

§3.-23, 239—Contract forbidden by law— 

Forest contractor—Agreement to take shikmi partner, 

legality of —Partnership, defination of. 

An agreement between two or more persons to 
participate in the right to cut and remove the trees 
from a forest in.cartain shares irrespective of the 





GENERAL INDEX, ° 


1(8! 


. . 
Contract Act—contd. . . 
profit or loss that may acerue from the sale of the 
trees does not constitute a partnership inasntuch as 
under s. 239, Contract Act,an agreement to share 
profits is essential to the constitution of a partner- 
ship. 

Where conditions are prescribed by Statute for the 
conduct of any particular business or profession, and 
such conditions are not observed, agreements made 
in the course of such business or profession are yoid 
if it appears by the context that the object of the 
Legislature in imposing the conditions was the main- 
tenance of public order or safety or the protection of 
the persons dealing with those on whom the condi» 
tion is imposed, but they are valid if no specific 
penalty is attached to the specific trartaction and ig 
it appears that the condition was imposed for mgely 
administrative purposes, e. g., the convenient collec- 
tion of the revenue. Therefore, a contract by which 
a Forest Contractor from a State takes some persons 
as shikmi partners in violation of the rules of the 
State prohibiting him from doing so, not being for- 
bidden by law, is not void, L ABDULLAH V. ALLAH Diva, 
28 P. L. R. 161; 8 Lah. 310; A. 1. R. 1927 Lah. 333 
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——-—- S. 25. See Star Act, 1899, Scn, I, Arts. 1, 
5 (c) 593 
——— sS. 25 (1)—‘Pariies standing in a near 


relation’—‘Natural love and affection'—A greement 

by Muhammadan to pay maintenance to wife's 

father and mother—Validity of agreement. 

The meaning of the words “parties standing in a 
near relation” in s. 25 (1) of the Contract Act of 
1872 should not be narrowed down so as to mean 
‘near relatives.” 

The parents of a Muhammadan lady are relatives of 
her husband and they must be considered to be 
parties standing in a near relation to him. An agree- 


‘ment by a Muhammadan to pay certain maintenance 


to his wife's father and mother iss therefore, a valid 
disposition by virtue of s. 25 (1) of the Contract Act 
as having been made on account of natural love and 
affection between parties standing in anear relation 
to each other. Q Nisar AMAD Kuan @ RAHMAT 
Breum, 4 O. W. N. 195; A L R. 1927 Oudh 146 350 
-S. 30. See PexaL Cope, 1860, s.405 989 


8. 30—Wager—Collateral contract—Princi- 
pal depositing money with agent as security—Suit 
to recover deposit—Defence of illegality. 

A person employed afan agent in connection with 





‘a wager cannot be allowed to set up the illegality 


of the contract as a defence in an action brought by 
the principal to recover from the agent money de- 
posited by the principal with the agent by way of 
security. A HARDEO Das-Nanak CHAND v, RAM PRASAD- 
SHYAM SUNDER Lar, 25 A. L. J. 223; A. I. R. 1997 All. 
238; 49 A. 438 © 774 


- 8S, 30, 45-—-Pacca adatia business, nature 
of—Pacca adatia's right: lo demundeargin money 
—Principal and agent—Contract giving absolute 
discretion to agent— Duty to pradve existence of cir- 
cumstances for exercise of diseretion—Pattnership 
— Surviving partner's right to sue. . 
Although in accordance with the ordinary pra@tice 

in Bombay the pacca adatias are entitled to call for 

margin jf the rise or fallin the market justified such’ 

a demand for margin, yet, he onus lies clearly, on 

them to establish that circumstances had arigen 

which justified the exercise of their powers. 
Even where a contract purports to give an agent 
. 
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an absolute discretion as to calling for margin, it is 
yet incumbené on him to show that circumstances 
exist for the reasonable exercise of that discretion. 

The common type of business dealing between a 
pacca adatia in Bombay and his up-country consti- 
tuent may be speculative but is not necessarily a 
wager in the eyes of the law. 

“A partner may sue as such making his co-partners 
defendants where substantial grounds are shown for 
following sucha procedure.. 

Notwithstanding s. 45 of the Contract Act itis not 
imperative toadd the legal representatives ofa de- 
“ceased co-partner to an action for recovery of a debt 
by the surviving partners. B Devsar HARPAL v. 
@HIKAMCHAND Rawcuany, 29 Bom. L. R. 147; A. LR. 

1924 Bom. 125 4 993 
-~ $8.32,37. See TRANSFER OF PROPERTY Act, 
1882, ss 14.40 683 
ss, 37,42. See Contracr-Act, 1872, ss. 19, 











19A ETO. 932 
s. 45. 

See C. P. P., 1908, O. XXX, R. 4 721 

_ See CONTRACT Act, 1872, ss. 19, 12A ETO 932 

See Conrract Act, 1872, ss. 30, 45 993 





‘ss, 64, “65, 73, 74—Contract of sale— 

Rescission—Damages—Refund of earnest-money— 
_ Damages, whether can be set-off against earnest- 

money—Seller, when can claim damages—Vendor 

and purchaser—Duty of vendor to tender con- 
veyance. 

There is no special law in India with regard to 
the return of-earnest-money on the breach ofa con- 
tract for sale of land. Every case in which any 
question of earnesl-money arises can be decided on 
the provisions of ss. 64 or 65 and 73 or 74 of the 
Contract Act. ` 


When a contract to sell is rescinded, the seller 


must restore the benefit he has received under it, 
under 3.64 of thé Contract Act if he rescinds it 
himself, and under s. 65, if the purchaser res- 
cinds it. But, when he rescinds it himself, if 
he has suffered any actual damage he is entitled to 
| get compensation for it under s®73, and even if 
he has suffered none, he can be awarded a reasonable 
amount as compensation not exceeding the earnest- 
money, if there is the usual agreement of forfeiture 
in the contract under s 74. Hither sum awarded 
as damages can be set-off against the amount of the 
earnest-money he has to ref@nd. 

It is the duty ofa vendor of immoveable property 
to offer a proper conveyance to the purchaser and to 
call upon him to pay the purchase-money. 

The question of the payment of damages to the 
seller can arise only if tlte purchaser is responsible 
for the breach of contract. N BAJIRAG v. SHIVRAM, A. 
I. R. 1927 Nag. 168 e 860 
` S. 73. See CONTRAOT 662 


s. 73— Breach of. contract—Agreement to 
sell immovédble property—Benami transaction— 
Document, formal, te be drawn up, effect of—Com- 
pleted -contract—Further negotiations, effect of— 
Hindu [aw—Contract to sell by manager—Damages, 
ligbility for—Damages, measure of. 

It isa common practice in this country that people, 
while paying money from their‘own pockets, purchase 
property for various reasons, in the names of the 
mefnbers of their famflies. Such “ransactions are 
well-known as benami transactions and their validity 
is recognized’ by the» Courts., Where, therefore, a 
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person enterginto an agreement for the purchase of 


immoveable property in the name of his wife, he is . 


not debarred from -maintaining a suit for specific 
performance of the agreement or for damages for its 


breach by reasons of the fact that the. property was 


intended to be conveyed in the name of his ‘wife and 
not of himself. : 

A contract may be a completed and binding con~ 
tract although a document in which its terms are to 
be embodied is to be executed and registered later 


on. The real test in such cases is the intention of - 


the parties as to whether or not there is to be no 
binding contract till the document is executed or. 
whether the document is merely to commemorate in 
the. manner required by law the terms of a bargain 
already completed 

Where during the éourse of a correspondence which 
passes between the parties a certain stage is reached 
when they are ad idem, there is a completed contract 
between them and the mere fact that there are sub- 
sequent negotiations between them cannot be relied 
upon to defeat a claim for specific performance based 
upon the completed contract. In other words, when 
once it is shown that there- is a completed contract, 
it is impossible that further negotiations between 
the parties can, without the consent of both, get rid 
of what may be called the crystallised contract al- 
ready arrived at and contained in the letters which 
have passed between the parties. 

A manager ofa joint Hindu family who has agreed 
to sell immoveable property belonging to himself and 
the other members of the family is personally liable 
under s. 73 of the Contract Act, for damages for 
failure to perform the contract, when it is found that 
the contract is not binding upon the other members 
of the family. : 

The measure of damages in a case of a breach of 
a contract to sell immoveable property is the difference 
between the price agreed upon between the parties 
and the price at which the defendant actually sold 
the property to a third person instead of selling it to 
the plaintiff. L Ranga KISHAN KAUL v. SHANKAR Das, 9 





Lah. L. J. 199; A. I. R. 1927 Lah. 252 422 

“—-—— ss, 73, 74, See Contract Act, 1872, ss. 64, 

65 ETO 860 
— S. 74. 

See Contract Act, 1872, ss. 16, 74 679 

See CUSTOM - 269 


s. 107—C. i. f. contract—Property when 
passes—Tender of Bill of Lading—Re-sale by seller. 
In case of a c.i. f. contract before a seller can 


claim right of re-sale itis essential for him to prove ` 
that he has performed his part ofthe contract by de- . 


livery or tender of the Bill of Lading or other relative 
shipping document to the buyer. L PAHLAD Das- 
CHHOTELAL v. SOHAN LAL & Co, A. I. R. 1927 Lah. 223 


i 567 
———- s. 107—Right of 

through Railway—Property in goods, when passes 

to purchaser—-Re-sale, right of, how to be exercised 

—Reasonable notice to purchaser. 

It is settled law that goods cannot be re-sold at the 
risk of the purchaser under s. 107 of the Contract Act 
until the property in them has passed to hir. 

Where goods are sent through Railway and the Rail- 
way receipt is, addressed to the consignor himself, 
to be delivered to the purchaser only on tl'e receipt 
of the price for the goods, the property in the goods 


does not pass to the purchaser till the price is paid. 


re-sale-——Consignment ` 


Vol. 160} 
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A vendor who elects to exercise the right of re-sale ` — 


given to him by s. 107, Contract Act, is bound to 
wait for a reasonable time after giving notice to the 
vendee of his intention to re-sell before actually re- 
gelling. L SUNDAR SINGH-JIT SINGH v. GULAB SINGH- 
KWALYAN Singa, A. I. R.1927 Lah. 269 795 


s. 107—Right of re-sale—Passing of property 

—Contract denied from beginning—Damages. 

The right of re-sale may be the result either of a 
statutory provision or of agreement between the par- 
ties. The statutory right conferred by s. 107 of the 
Contract Act can only be exercised if the property in 
the goods has passed to the buyer. . 

Where a contract for sale of goods is repudiated 
by a party before the property in the goods sold has 
passed to the buyer, right of re-sale cannot be invoked 
by the other party and the measure of damages 
claimable is the difference between the market rate 
and the agreed rate. R Exe Ban Hwar & Co. 
LATIEF Hazt SHARIFF-HAJEE Noor Maucuep, 5 Bur. L. 
J. 198; A. I. R. 1927 Rang. 81 307 
ss. 134, 139—Omission to sue principal 

within limitation—Surety, whether discharged— 

Pursuing remedy against one of several debtors, 

effect of--Provincial Small Cause Courts Act (IX 

of 1887), s. 25— Limitation, wrong decision on 

point of—Revision, interference in—Accepting docu- 
ment, without formal proof, effect of. 

A creditor's omission to sue the principal within 
limitation is not an act or omission of the kind con- 
templated by s. 134 or 139, Contract Act, whereby the 
surety is discharged. 

It is always open to a creditor to pursue his re- 
medy against one of the debtors and forbearance to 
sue the others does not bring the case within ss. 134 
and 139, Contract Act. 








A wrong decision on a question of limitation is- 


not a valid ground for interference in revision under 
s. 25, Provincial Small Cause Courts Act, when sub- 
stantial justice has been done. 

Where party to a suit has accepted a certificate 
of an expert without formal proof thereof, he 
cannot be allowed later on to contend that it is 
inadmissible in evidence for want of proof. L Din 
MUHAMMAD v Sain Das, A. I. R. 1927 Lah. 396 922 


sS, 135—Civil Procedure Code (Act V of 
1908), $. 55 (4)—Bond for judgment-debtor applying 


for inselvency—Decree-holder granting time to. 


judgment-debtor—Surety, discharge of—Construction 

of bond. i 

A surety bond executed under s. 55 (4) is one in 
favour of the Court though the ultimate beneficiary 
may be the decree-holder. ‘Therefore, a surety under 
that section is not discharged under s. 135 of the 
Contract Act by the decree-holder granting time to 
the judgment-debtor. 

A surety bond ran as: follows:—‘Agar mu- 
dyun darkhast diwalya na dewega aur adalat main 
hazar na hoga tomain bagaya zare digri jis kadar 
digridar ka hoga bhar dunga.” The judgment-debtor 
applied for insolvency but, with decree-holder’s 
consent, time was given to pay up the debt and the 
application was withdrawn: 

Held, that the surety was not liable under the bond 
as both the conditions under the bond had not been 
fulfilled. L DHARI Mar v. KANSHI Ram, A. I, R. 1927 
Lah. 336 762 

- S: 239, See CONTRACT ACT, 1872, ss. 23, 239 
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—- S. 239—Partnership, essentials of—Agree- 

ment to give fixed salary in lieu of profits and 
non-liabilicy for losses, ¢ffect of—Solicitors not 
trading firm. 

The legal existence of a partnership has to be 
determined from all the facts. A statement in a decu- 
ment that nothing therein contained is to constitute 
the relationship of partners, will not necessarily pre- 
vent the parties from being partners in the eyes of 
the law. So, too,a mere statement that the parties 
are to be partners will not necessarily constitute them 
partners in law. Further, although two persons, may 
hold themselves out to be partners and be liable to 
third parties accordingly, yet it dges not necessarily 
follow that they would be partners inter se, 

It is perfectly open to partner A to sap that as 
between himself and his Partner B, the Partner A 
shell bear all the comes of the business. In other 
words, it is not essential to constitute a partnership 
that the partners should agree to share the losses. 

Partners may agree that on the determination of 
their partnership, the assets areto be dealt with in 
a particular way, for instance, that all the assets 
are then to belong to a particular partner. 

It is open to partners to agree that one partner 
is to receive a fixed annual or monthly sum in lieu of 
a sum varying in accordance with the profits actually 
earned. ; 

Solicitors are not a trading firm. 

The plaintiff and the defendant two Solicitors, en- 
tered into an agreement that they should be partners 
of the firm of N. H. and Co., and should practise as at- 
torneys under the said name and firm. The partner- 
ship was to befor one year and on its determination 
the defendant was to have no claim or interest whatever 
in the firm and its outstandings or in the property 
name or good-will thereof The defendant was to re- 
ceive a fixed amount monthly in lieuof profits and 
was not liable: for any losseseof the firm. Notice of the 
agreement was also issued to the clierits of the part- 
nership. In a suit between the parties to the 
agreement, the trial Court held that the defendant 
was not really a partner but a mere agent. On 
appeal: 

Held, that the agreement amounted to a partner- 
ship. B RAGHUNANDAN Nanu Koruare v. Hormasar 
BezonJ1 Bausi, 29 Bom. L. R. 207; A. 1.°R. 1927 Bom. 
187; 51 B. 342 1025. 


ss. 246° 264—Provincial . Insolvency Act 
(V of 1920), s. 6—Partnership—Partner, retirement 
of —Notice, necessary—Insolvency of firm —Partners, 
whether must be adjudicated insolvents, individually 
—Act of insowency committed by one partner, 
effect of, as against others, 


Before the appligability of s. 264 of the Contract 
Act is attracted in any particular case the claimant 
must prove that a person whom he wishes to hold 
liable as partner was ostensibly a partner in the 
defendant firm at the date of the arising of the cause 
of action. “3 3 

The expression “‘persons dealing with a firm” in 
s. 264 of the Contract Act applies eqnaliy to old and 
to new custoniers of the firm, but only go such of 
them as have dealt with the firm o.1 the assumption 
that the person whom they wish to hold liahle was a 
partner ip that firm. , 

When a dormant partner retires from tle partner- 
ship he need give no notice of his retirement in 
order to free himself from liability in respect of acta 

e s 
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dona after his retirement. The reason is that, as he 
was never known t® bea partner, no one can have 


relied on his connection «with the firm, or can truly 


allege that when dealing with the firm, he continued 
to rely on the fact that the dormant partner was 
still connected therewith. i 

But yhen an apparent partner retires, or wien a 
partnership between several known partners is dis- 
solved, those who dealt with the firm before the 
change took place are entitled to assume that no 
change has occurred until they have notice to the 
contrgry. Even those who never had dealings with 
the firm, and who only knew of its existence by 
repute, are entitledeto assume that it still exists until 
someting is done to notify publicly that it exists no 
longer. An old customer, however, is entitled to a 
more specific notice than a person who never dealt 
with the firm atall. ` 

So far then as new customers, who rely merely cn 
the evidence of repute, are concerned, the require- 
ments of the section would be sufficiently complied 
with if the ostensible or the retiring partner, as the 
case may be, gives public notice of the revocation 
of his authority to be represented by the other mem- 
bers of the firm. 

So far as the old customers are concerned, it is 
possible for the retiring partner to ascertain their 
names and to inform them that he has ceased to be 
a partner and, this must, therefore, be done. 

In order to sustain a joint adjudication of insol- 
vency against two or more persons, it is necessary 
that some act of insolvency should have been commit- 
ted by each of them. But the act of insolvency may 
be a joint act committed by one partner on behalf 
of himself and as agent of others, or it may be com- 
mitted by a person who is nota partner but a mere 
agent and his authority need not be special or explicit, 

The act of a partner who gives notice that his firm 
has suspended, or is abêut to suspend business is 
prima facie a joint act on behalf of all persons who 
are liable as partners in the firm unless they can 
show that they are solvent and able to pay the debts 
of the firm for which they are liable. In Such a caso 
a p3titioning creditor is nat required to prove the 
express authority of the partner on behalf of the 
other partners to give notice of suspension. S 
In the matter of Mussrs. Davip Sassoon & Co. Trp, 
á. I. R. 1927 Sind 155 389 


S. 253—Partnership—Death of partner— 
Dissolution of partnership—‘Contract to the con- 
trary'—Agreement for accounting after sale of stock 
—Partnarship being for single adventure —Co-heirs 
—Sutt by som2 alone. mainwinadility of —Civil 
Procedure Code (Act V of 1998), 0. XXX, r. 1. 


In the absence of a contract to ethe contrary the 
‘death of a partner dissolves the partnership and the 
fact that it is entered into for a single adventure does 
not necessarily lead tg „the inference of a contract to 
the contrary within the meaning of s. 253 of the Con- 
tract Act. 7° 

The mere fact that a deed of partnership provides 
tHat the accounts are to be taken after all the stock 
is sold caot be held to mean that there is an agree- 
ment that if # partner dies before all the stock is 
sold therg is to be no dissolution. z 

A suit by some only of thegheirs of a deceased 
partner for accounts against the surviving partner 
without impleading the other heirs as parties is not 
sustainable. Such a defect cannot be citred by apply- 
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ing to add them a% parties after a suit by them would 


be barred by limitation. M Annot Hawk v. TUMULARI 
VYKUNTAN, 52 M L. J. 318; 25 L. W. 388; 33 M. L.T 


214; A. I. R1927 Mad. 491 61.6- 
~~ S, 264, See Contract Act, 1872, ss. 246, 264; 
g 389 
Contributlon—Discretion of Court. See O. P- 
TENANCY Act, 1920, ss. 13, 8) 27 


Co-owners—Adverse possession—Mere non~partici- 
pation in cultivation, effect of. 

In the absence of an ouster coupled with a denial of 
title the mere non-participation of a co-owner in the 
cultivation of the jdint holding does not enable tha 
other co-owners to prescribe a title by adverse Pose, 
session for 12 years. A MEWA Ram v. Lat Sanat, A. 1. 
R. 1927 All. 410 650. 


Coroners’ Act (IV of 1871), s. 29 —Inguisition— 
Verdict of Jury against weight of evidence—Coroner, 
whether can refer to High Court—Amendment of in- 
quisition—Quashing of inquisition—High Court, 
powers of. . 

The Coroners’ Act does not contemplate a reference 
by a Ooroner to the High Oourt where he disagrees 
with the verdict of the Jury, but itis open to the 
High Court to interfere on application by parties 
affected by the inquisition. 

An inquisition under the Coroners’ Act cannot be 
quashed by the High Court on the ground that the 
findings of the Jury are against the evidence in the 
case. 

The power toamend an inquisition is restricted 
to technical defects. B In re Umar Sonanr, 29 Bom, 
L. R. 196; A. I. R. 1927 Bom. 63; 51 B. 300; 28 Cr. L. 
J. 385 1041 


Co-sharer—Dispossession of co-sharer in possession. 
Where one co-sharer is in possession of joint pro- 
perty through another co-sharer, the dispossession’ 
of the latter from the property must be régarded ag, 
a dispossession of the former also and it cannot bė 
contended that after such dispossession the former 
must still be regarded as having continued in pos- 
session. G MAYEUDDI v. MAHAMMAD RazzaB ALI, “A. I, 
R. 1927 Cal. 457 507° 
Power to grant easement. See LIMITATION 


A or, 1908, s 26 498 
———— Adverse possession. See LIMITATION ACT, 
1908, Son. I, ART. 144 . 145 


—— Suit against Lambardar— Decree on basis of 
actual collection, legality of. 

It is open to the Courts in awarding a share of the 
profits of an estate in favour ofa sharer as against a 
Lambardar to arrive at aconclusion upon the facts, 
that the Lambardar has collected more than he admits 
that he has collected and to give a share of the 
profits based upon the demands and not upon the 
basis of the collections recorded in the village papers. 
O DAL CHAND v. Rast PIARI 526 
Costs. See O. P. C., 1908, s. 35 598 
—— —— Successful party, when can be refused costs— 

False evidence, production of, effect of. 

A successful party cannot be refused costs merely 
on the ground that some of the evidence produced 
by it is false, M DALLA LAKSHMINARASARAIU v. 
BADARAVEDA VENKaTARAJU, A. I. R. 1927 Mad.474 224 


Counsel and cllent—Admission by Counsel on point 
of limitation, whether binding on client. 
An admission by a Counsel on a point of imitation 
being an admission on a point of law does not bind 


¢ Vol. 100] 
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his client. L Faren Ativ. AHMAD DIN, A, I. R. 1927 
Lah. 284 833 


Court Fees Aci (VII of 1870)—Ala@dras Court Fees 
(Amendment) Act (V of 1922)—Judgment before 
amended Act—Review application after amendment 
—Court-fee leviable—Scale, whether under new Act 
—Mesne profits, Court-fees on, till date of appli- 
cation, whether payable. 


“ Where a judgment in appeal was passed before the 
increase in the Court-fees under the Madras Court Fees 
(Amendment) Act of 1922 came into force, and a re- 
view application was put in after the amended Act 
was passed: 

Held, that the Court-fee leviable on such application 
must be calculated as if the application for review 
were a Memorandum of Appeal for the relief sought 
for and that the fes was leviable according to the new 
scale. 

An application for review praying that the appli- 
cant may be relieved from the liability to pay mesne 
-profits under the decree sought to be reviewed, must 
bear Court-fee on the amount of such mesne profits up 
to the date of the application. M Inre Puxya Nanako, 
52M. L. J. 128; 25 L W. 203; (1927) M. W. N. 101; 38 
M L.T. 40; A. I. R. 1927 Ma 1. 360; 50 M. 488 72 


——— s. 7 il, Iv (c), Sch. tl, Art. 17—Suit for 
assessment of fair and equitable rent—Court-fee— 
‘Other sums payable periodically,’ construction of. 


A suit for declaration of title and for possession 
or in the alternative for assessment of fair and 
equitable rent, is a suit for declaration of title 
and for consequential relief, and falls within s. 7, 
el; iv (c) of the Court Fees Act. 

Inasmuch as there is no particular provision in the 


Court Fees Act applicable to a suit for assessment 
‘of fair and equitable rent, Court-fee should be paid 


ad valorem under Sch. I of the Act. 


Section 7, cl. ii of the Court Fees Act is not ap- © 
plicable to a suit for assessment of rent which im- 


plies that no rent was paid previously by the tenant. 

The expression ‘other sums payable periodically’ 
in's. 7 ii of the Court Fees Act must be construed 
as implying sums payable of the nature of main- 


_tenanceand annuities upon the rule of ejusdem generis. 


A prayer for assessment of rent isnot in the nature 
of a declaratory relief and does not come under Art. 
17 of Sch. If of the Court Fees Act. 


Plaintiff prayed for assessment of rent at Rs. 10 ` 


per katha. A decree was passed for rent at Rs. 3 per 


„katha. Plaintiff appealed for assessment at Rs. 10 as 


originally prayed for: 

Held, that Court-fee on the plaintiff's claim in second 
appeal was payable only on the reduced claim that 
js, at Rs. 7 per katha. Pat DHANUKDHARI TEWARI 
v. NANI Sonar, 6 Pat.17; A. I. R. 1927 Pat. 123; 8 P. 
L.T. 336 4 913 


—— 8. 7, IV. (c), proviso, Madras Court Fees 
(Amendment) Act (V of 1928), s. 6—Suit for declara- 
tion of easement and injunction—-Court-fee. 

A suit for a declaration of plaintiff's right of 
way and drainage over a piece of land and for a 
‘mandatory injunction to remove the fences and walls 
built in defiance of the said right falls within s. 7 
iv' (c). of the Court Fees Act. In Madras, by -virtue 
‘of the proviso added by Madras Court Fees (Amend- 


ment)Act (V of 1922), the valuation should not be- 


jesg than one-half of the value of the immoveable pro- 
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perty caluulated under s. 7, v. M VENKITAKRISHNA 
PATHER, In re, 23 b. W. r56; 52 M.L. J. 121; 38 M. 
L. T. 18; A. I. R.1927 Mad. 348 263 


S. 7, Cl. V—Suit for possession of land— 
Court-fee paid on market vglue—Appeal by defend- 
ant—Defendant, whether entitled to contest valua- 
tion adopted by plaintijf—-Estoppel. 

A plaintiff's estimate of the value of the property in 
dispute in the suit if arrived at in contravention of 
the provisions of the Court Fees Act, cannot be allow- 
ed to operate to the prejudice of the defendant at any 
stage of the suit and the defendant can object to the 
valuation when it isin his interest to do so. 

Plaintiff instituted a suit for possession of certain 
land against the defendant and valued the land for 
purposes of Court-fee according to ifs estimated market 
value. The suit was decreed and the defendaftt ap- 
pealed. In his appeal the defendant admitted that the 
valueof the land stated in the plaint was correct but he 
paid a Court-fee at a valuation corresponding to fifteen 
times the net profits arising from the land during the 
year next before the date of presenting the plaint : 

Held, that the defendant was not estopped from 
questioning the valuation arrived at by the plaintiff 
and could not be compelled to pay Court-fee at a 
higher valuation than that prescribed bys. 7 cl. v of 
the Court Fees Act A BHAGWAN PURI v. SECRETARY OF 
STATE FOR INDIA, 25 A. L. J. 258; A. 1 R. J927 All. 
308; 49 A. 398 35 
——— 8.13. See C.P. C., 1903, O. KLI,r, 23 49 


——— s. 19-l (i), Sch. I1—Probate and Adminis- 
tration Act (V of 1881), s. 28—Will of Llindu 
father—A pplication for Probate—Court-fee payable 
whether calculated on father's share only or on entire 
property. 


An application for Probate should bear a sta: 
on the value of the right, title and ee eae 
testator in the property bequeathed, and where the 
testator is a Hindu father with sons, so far as joint 
property is concerned, duty isetpayable on the testator's 
share in the property at the date of his death and not 
on the entire property including the share of the song 
M ANNAPURNANMA V. ATCHUTARAMMAYYA, 38 M. L. T.7 





° ° 1 
-—~——- Sch. Il, Art. 17. See Courr Frees Act 167) 
8. 7 (2) ETC ' 913 


Sch. Il, Art. 17 (vi)—Partition suji— 
Preliminary decrce-—Order directing that er 
should be, sold —Appeal—Court-fee payable—Necegu © 
sary parties, failre to implead, effects of. 


After a preliminary decree had been pas i 
partition suit, the Court on the sulichtica ae of 
the co-sharers directed that the property being in- 
capable of partitién should be sold. Against this 
order one of the co-sharers appealed but he did not 
make the co-sharers other than the one on whose ap- 
plication the order had been passed parties to th 
appeal: (a) i 

Held, (1) that the case fell withinthe purvi 
17 (vi) of Sch. II of the Court Tree ae A 
memorandum of appeal requiyed a Court-fec of Rse 10: 

(2) that the other co-sharers were nevessary parties 
to me appeal and that in their absence the appeal. 
could not proceed. ACHHMAN 
I. R. 1927 Lah. 189 Pee T 


——— ch. |], Art. 6. See Manna 3 Correr 
Ao?, 1888, s. 53 e = AN ere 
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of, to fearcfes under U. P. Excise Act. See U. P 

Exorss Act, 1910, ss. 53, §3 Š 705 

ss. 4 (h), 74 (4), 190, 250 —False report 
by Excise Ojfficer—Order for tompensation—'Com- 
plaint’—'Police geport.’ 

An order for compensation may be made under 
s. 250, Criminal Procedura Code, against an Excise 
Officer who makes a false and frivolous report to a 
Magistrate. 

The report of an Excise Officer isa complaint within 
s.4 (8, Oriminal Procedure Code, and is a Police 
report only for the purposes of s. 190 of the Code. 
C RADHIKA MOHAN Das v. HAMID ALI, 28 Or. L. J. 316: 
A. I. R. 1927 Cal. 405; 54 C. 371 540 


~——3. 16—Bench of Magistrates—President voting 
against finding of guilt, whether incompetent to give 
casting vote on question of sentence. 

The fact that the President ofa Bench of Magis- 
trates wks among those who thought the accused 
were not guilty, does not render him incompetent to 
vote on the question of sentence, on the accused 
being found guilty by a majority of the Bench. M 
MENNAKANTI ROSAYYA, In re, 28 Cr. L. J.310; A. I. R. 
1927 Mad. 500 534 
—_——- 55.17, 144, 195—Sanction by Magistrate 

for prosecution—Application for withdrawal— 

Proper forum—Sessions Judge or District Magistrate 

—Court to whom Magistrate “is subordinate’, 

meaning of. 

For the purposes of the Criminal Procedure Code, 
unless it is shown that there is some express pro- 
vision to the contrary, the District Magistrate and 
not the Sessions Judge is the authority to whom the 
Sub-Divisional Magistrate is subordinate, and, there- 
fore, when we find in this Act words relating to an 
officer to whom the Sub-Divisional Magistrate is sub- 
ordinate we must construe that as meaning not the 
Sessions Judge but the District Magistrate. 

A complaint made under the provisions of s. 195 (a) 
ofthe Code of Criminal Procedure by a Magistrate 
acting as a public servant is not a judicial order, 
and even if jt were so,” under the provisions of that 
section, there being no exception from the broad rule 
_ laid down in s. 17 of the Code, the officer to whom he 
is subordinate is the District Magistrate and not the 











Sessions Judge. An application for withdrawal of - 


a complaint under s. 195 (a) made by a Sub-Divi- 
sional Magistrate should, therefore,be made to the 
District Magistrate and not to the Sessions Judge. 


Where a Magistrate acts under cl. (a) of s. 195 (1). 


of the Code.of Criminal Procedure he acts not as a 
Court but aş a public servant, amd sub-s. (3) of s. 195 
ofthe Code does not, consequently, apply to such 
a case. Pat Marni MISIR v. EMPEROR, 6 Pat. 39; A. I. 
R. 1927 Pat. 111; 28 Cr. L. J. 353; 8 P. L. T. 488 961 
S. 74 (4). See Cr. P. C. 1898, s. 4 (H) 540 
——— 3.103. See Opium Aer, 1878, ss. 14,15 980 


ss. 107,144—Breach of peace, apprehension 
of—Action against peaceful @itizens, legality of— 
Magistrate's power to stultify High Court's order 
by taking action under some other law. 
hen a breachf the peace is anticipated action 
is to be taken against fhe potential law-breakers and 
not against .peaceful titizens whom it is expected 
that the law-breakers will molest. ` 
A Magistrafe should not stultify an order of the 
High Court by taking action under some other pro- 
vision 6f the same Code or some other Code or Act. 





L Kttazan OHAND v, EMPEROR, 28 Or. L, J, 245; A.I. - 


R. 1297*Lah, 430 $ d 825 


———— $,110—‘By habit, ‘habitually’ —Depravity 
of character, necessity of—Commission of offences 
in diara land dispute, whether ground for proceeding 
under s. 110—'Desperate and dangerous’, ‘community’ 
‘at large —Person under conviction, order against 
legality of. 


The words ‘by habit’ and! habitually’ imply fre- 
quent practice or use and are used in s. 110 of the 
Code of Criminal Procedure in the sense of depravity 
of character as evidenced by the frequent repetition 
or commission of offences mentioned in the section. 

Certain lands were thrown out by a river in a zemin- 
dari tract. The tenants formed themselves into a party 
to compel the zemindar to settle theland with them. 
They also entered into an agreement among themselves 
to divide the lands among all of them with whom- 
soever they were settled and to enforce the agreement 


“themselves. Many loots, assaults and murders were 


committed by them against the zemindar and the 
recalcitrant members. Apart from this land dispute 
there was nothing on the record to show that the 
tenants bore any despicable character or that they 
were implicated in theft, extortion etc., or that they 
ever provoked a breach of the peace: 

Held, that the tenants could not be said to have 
acquired the habit of committing offences so as to 
bring them within the purview of cls. (a) to (e) of 
s. 110 of the Criminal Procedure Code but that the 
course of their conduct showed that they had become, 
desperate and dangerous and that, therefore, proceed- 
ings could be taken against them under cl. (f) of the 
said section. 

Persons who form themselves into a society claim- 
inga common right and professing to have common 
rights and privileges are members of a ‘community’. 

Persons who have been convicted and whose sen- 
tences have not expired are not ‘at large’ within the 
meaning ofs. 110 of the Code and, therefore, there 
is no necessity to pass an order under the section 
against such persons. Pat BHUBANESHWAR KveER v. 
Euperor, 6 Pat. 1; A. I. R. 1927 Pat. 126; 8 P. L. T. 
335; 28 Cr. L. J. 359 967 


s. 133—Public nuisance—Contamination of 
river water by industrial concern—Evidence of 
contamination—Complaint against several persons— 
Evidence against particular wrong-doers, necessity 
of—-Order prohibiting discharge, whether can be 
passed. 

‘An order prohibiting the discharge into a river of 
an effluent which might be injurious to the health 
of the community which has rights tothe use of the 
water in such stream, can be made under the second 
paragraph of s. 133 (1), Criminal Procedure Code. 

It is not admissible for a tribunal to assume that, 
even if a nuisance is proved but not as against any 
particular party complained of as causing it, an order 
prohibiting such nuisance can be issued against all 
parties against whom complaints are made. 

Where nuisance is complained of against two per- 
sons it is necessary to prove substantially, before an 
order could be made against either or both of them, 
that either or both caused the nuisance. 

Although it is of the utmost importance that sources 
of public watersupply must be maintained pure 
and free from pollution by industrial factories, yet 
such’ pollution must be convincingly proved against 
a wrong-doer kefore any order can be passed against 

im. . 

The question whether the water of a river has been 
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sontaminated by the effluents of an industrial concern 
is one which calls for scientific enquiry and cannot 
be decided merely upon the opinion of the neigh- 
bouring villagers. PatDssui Stoar MILL v. TUPSI 
KAHAR, A. I.R. 1926 Pat. 506; 26 Cr. L. J. 317; 8 Pat. 
L. T. 302 541 


ss. 133, 137—Nuisance—Order directing 
plot of land to be vacated—Title, question of— 

Procedure. 

Where a person against whom proceedings are 
taken under s.133 of the Criminal Procedure Code 
sets upa title toa plot of land which he is required 
to vacate, the Court must proceed in accordance with 
the provisions of s. 137 of the Code and cannot 
make a summary order in the matter. A ABDUL 
KARIM v. EMPEROR, 28 Or. L. J. 294; L. R. 8 A. 58 Or; 
A. I. R. 1927 All. 384 j 374 


——— ss. 133,137 (1), 537, 539B—Nuisance— 
Magistrate's duty to record evidence—Decision on 
local inspection, legality of—Local inspection, object 
of—Magistrate’s duty to record relevant facts— 
Non-compliance with s. 187 (1)—Illegality. 

A Magistrate cannot make an order under s. 133, 
Criminal Procedure Code, absolute without recording 
evidence and simply on the basis of a local inspection 
made by him. | 

The failure of a Magistrate to follow the proce- 
dure enjoined by s. 137 (1), Criminal Procedure Code, 
vitiates his order, and is not a mere irregularity of 
the nature contemplated by s. 537 (a) of the Code. 

Section 537, Oriminal Procedure Code, applies only 
to mere errors of procedure arising out of mere in- 
advertence, and not to substantive errors of law, and 
doss not apply to cases of disregard or disobedience 
of mandatory provisions of the Code. 

If a Magistrate makes use of knowledge derived 
from a local inspection without affording the accused 
an opportunity to cross-examine or to explain the 
points against him, he acts with material irregularity 
sufficient to vitiate the trial. 

A local inspection by a Magistrate is only permitted 
by s8. 539B, Criminal Procedure Code, for the purpose 
of properly appreciating the evidence in the case and 
cannot take the place of evidence itself. 

In making a local inspection a Magistrate should 
in accordance with the provisions of s. 5393, Crimi- 
nal Procedure Code, record a memorandum of any 
relevant facts observed by him at the time of in- 
spection. A TIRKHA v. Nanak, 28 Cr. L. J. 291: L R. 
BA. 59 Ori25 A. L. J. 377; A. I. R. 1927 All. 350 

371 

— s8. 133, 139-A, as amended—Obstruction 
to right of way—Denial of public right of way sup- 
ported by Revenue Records—Magistrate’s duty to stay 
proceedings. f 
Where in proceedings for removal of obstruction 

of public way under s. 133, Criminal Procedure Code, 

the party obstructihg the way denies the existence of 
any public right in respect of the way and is supported 
by Revenue Records in his denial, the Magistrate is 
bound to stay the proceedings under s. 139-A, Criminal 

Procedure Code, till the matter is decided ‘by a com- 

petent Civil Court, L Nur ALI Sman v. NATHA, 28 Cr. 

L. J. 247 119 








trate—Magistrate's power to direct a particular 


arty to*go to Civil Court. 
if a” Magistrate stays his proceedings under 
e 
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s. 139A (it), of the Criminal Procedure Code, these 
proceedings remain stayed ‘until there is a de- 
cision by a competent Civil Court and there is 
nothing in the new secticn which entitles the Magis- 
trate to say which party is to file the suit. Cn 
passing an order of stay under the section, the Magis- 
trate ousts his own jurisdiction to decide anything 
about the question of title including the onus of 
proof Harr Cuanp v. DURGA Dat, 28 Cr. L. J. 363; 
A. I. R. 1927 Lah 227 On 


-— S. 144—Duty of Magistrates to protect ciil 
rights of parties— Section 144, when to be resorted io. 
It is the obvious duty of the executive to uphold 

the civil rights declared by ils own Civil Court 

Although the interests of the public peace are para- 

mount, where a Magistrate must he aware that 

there will probably be a disturbance of a person $ 
civil rights it is his duty to exhaust every measure 
at his disposal to uphold declared civil rights before 
he abandons the attempt, and he should resort to 

s. 144 of the Code of Criminal Procedure only if there 

is no time or opportunity for any other course. M 

GADDAM VENKATASUBBA REDDI v. Euperor, 52 A. L. J 

298; 25 L. W. 375; A. I. R.1927 Mad, 368: 28 Cr. LJ. 

70 

——— $5. 144, 145—Police report and Pls 
evidentiary value of—Order under s. 144, how far 
evidence of possession—Evidence—Admission | of 
documents without objection—Evidentiary value 
whether may be challenged subsequently. f 
An order under s. l44 of the Criminal Procedure 

Code could only refer to a point of time when it was 

pee re tapaat mien es in possession when 
e statutory period during whi i 

operative Ory pe ee g which that order remained 
A judgment of a Criminal Court in which 

was acquitted and in which it was moan 

that he wasin possession can only be evidence of 

the fact that there was such a case and that it ended 

in such acquittal; the finding on the question of 

possession which isa ground: ofesuch acquittal can 

hardly be any Padang, in subsequent proceedings 
ween 

ae pes e parties with regard to the property in 
The only legitigate use to which a 

end eon prepared a connection wit 

under s. of the Criminal Proce y 

be put to is to treat them as oe ee r ‘ge 

proceedings and as affording materials for a ae 

mining the likelihood of breach of the ie 
and of the identity of the subject-matter of the 

dispute and of the disputing parties. ‘Th i; 4 

evidenced thereby, of the Sub-Inspector having gik 

the parties in possession of certain plots ca mol ha 

troated as evidence of possession. nast: be 
e fact that such décuments were i i 

out objection does not prevent their ah; 

evidence of possession bging challenged subseque A 

the guestion being not a mere guestion of Hode f 

proot but a question of the evidentiary value of th a 

contents. C SHASHI MUKHI Desr v. SARAT C = 

CHAKRAVARTY, 31 C. W. N. 310; A. I. R? 1927 C rte 

28 Cr. L.J. 320,45 O.L 5,537, O a 


s. 145, proceedings under—Mali i ; 
secution—Damages whether can be morea prs 
Daneg may iy recovered in respect of th® in 
stitution of prcceedings under s. 145 of Timing] 
Procedure Code. the Criutinal 

Damages foremalicious pyosecution are awarded to 





Potice repcrt 
h proceedings 
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compensate the plaintiff for expenses incurred by 
him in defending himself, pain to mind and body 
and loss of reputation, ete, which he has actually 
‘suffered, and not for injuries which he might have 
suffered if he had, been . convicted. A SUKH NANDAN 
Sagor v. FazaL HUSAIN, A. I. R. 1927 All.412 449 


S. 145—Scope of enquiry—Question of pos- 
session—Breach of peace—Final order, validity of. 

e In proceedings under s. 145, Criminal Procedure 
Code, a Magistrate should not go into the question 
of title; his function’ is merely to go into the ques- 
tion of possession.-A final order under s. 145, Criminal 
Procedure Code, should explain how a breach of peace 
eis to be apprehended between the parties and contain 
a decision as to who was in possession of property 
ou the dateofthe first order. L Amir Hassan vV. 
Qapir BAKHsH, 28 P. L. R. 107; 28 Cr. L. J. 328 712 


—-—— ss. 145, 146—Dispute as to immoveable pro~ 
perty—Fallow land—Presumption of possession by 
owner—Occasional acts of user, sufficient evidence 
of possession—Attachment, legality of. 

Possession under s. 145 of the Oriminal Procedure 
Code must ba absolute and continuous and not 
occasional, But by continuous possession is meant 
such possession which a party in possession may have 
occasion to exercise and has exercised and exercises 
Continuity of possession should 
be understood with reference to the object over which 
it is exercised. . 

With respect to lands which are fallow and liable 
to be submerged, possession must be presumed to 
be with the owner until the contrary is proved. 

' Occasional acts of user of such land by the owner 

constitute possession for the purposes of s. 145 of the 

Code. GC Loxe Nata Roy v. Baztan QANI PATARI, 31 

O. W. N. 334; A. I. R. 1927 Cal. 313; 28 Cr, L. J. ye 


s. 145 (4)—Bengal Tenancy Act (VIII of 
1885), s. 87—Landlord resuming possession of 
abandoned holding—Forcible possession. 





Where a landlord resumes possession of an abandon-. 


ed holding after compliance with the procedure laid 
down in g. 87 of the Bengal Tenancy Act, it cannot 
be said that he has taken forcible *possession of the 
‘holding within the meaning of sub-s. (4) of s. 145 of 
the Criminal Procedure Code. C NIKUNJA BEHARI 
MULLIK v. USABATI Devi, 310. W.N. 242; 28 Or. L.J. 
245 117 


ss. 161, 162, 297—Statement of witness 
that he did not make any statement to Police, 
admissibility of—Charge to Jury—Omission to draw 
- attention of Jury to right of private defence— 
Misdirection. 4 pt 
To attract the operatien Of s. 162 of the Criminal 
Procedure Code, there must bea statement which is 
capable of being recorded a reduced into writing 
and, therefore, a statement by a witness that he did 
not make any statement to the Police cannot be said 
to be a statement within the meaning of this section. 
It is doubt ul whether a statement of a witness to 
‘the Police that. he new nothing about the occurrence 
is not a’statement within the meaning of s. 161 of the 
Criminal Procedure Code. 3 
Wailure on the part of the Court to put clearly 
beforé the Jury, the law relating to the right of 


: private defence arising on thé admitted and proved 


facts and to direct their attention to, find as to whe- 
ther the accused was, afd, ifso, how far, justified, in 
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preventing injury to himself in attacking his oppo- 
nent is a serious misdirection vitiating the trial. GC 
ASERUDDIN » EMPEROR, 53 C. 980; 28 Cr. L. J. 273; A. 
I. R. 1927 Cal. 257 353 
——~— S. 162, whether overrides s. 27, Evidence Act 

(I of 1872). 

Section 162 of the Criminal Procedure Code overrides 
the provisions of s. 27 of the Evidence Act. N 
BHAGIA v, EMPEROR, 28 Or. L. J. 310; A. I. R. 1927 Nag. 
203 : 820 


ss. 164, 288—Statement made under s. 164, 
use of—Admission before Committing Magistrate 
that a certain statement was made under s. 164—e 
Transfer of deposition to Sessions’ record—Statement 
made under s. 164, whether evidence. 

A statement made by a witness under s. 164 of 
the Oriminal Procedure Code can be used by the 
prosecution only to contradict the witness and to 
show that he is unreliable, with a view to taking 
his evidence out of the case which otherwise might 
re-act unfavourably upon the evidence of other wit- 
nesses examined for the prosecution. 

Where a witness is asked in thé course of his ex- 
amination before the Committing Magistrate whe- 
ther he made a certein statement when he was 
being examined unders. 164 of the Criminal Pro- 
cedure Code and the witness admits having made 
such statement, and the deposition of the witness 
before the Committing Magistrate is subsequently 
transferred to the Sessions’ record under the pro- 
visions of s. 288 of the Criminal Procedure Code, the 
statement admitted by him to have been made under 
s. 164 ofthe Code cannot be treated as substantive 
evidence in the case. M Karuppana PILLAI, In re, 28 
Or. L. J. 279 ; 359 


——— ss. 164 364—Confession recorded in 
language not used by accused, effect of —Prejudice 
to accused, what is—Failure to record questions, 
effect of. 

The mere absence of the questions put by. the 
Magistrate to the accused on the record, if the pri- 
soner is not prejudiced in any way by the omission, 
does not make a confession illegal. 

Though a Magistrate should record the confession 
in the language used by the accused, omission to do 
so may be overlooked if it has not injured the acc- 
used in hisdefence. Where it is clear from the state- 
ment of the Magistrate that though he recorded the 
statement in English he explained the ‘various por- 
tions of the confession and put them to the accused 
before signing it, it cannot be said that the accused 
has been prejudiced in any way. L NAWAB v. EMPEROR, 











28 Or. L. J. 341; A. I. R. 1927 Lah. 285 821 
— s. 190, 3 

See Or. P. O., 1898, s. 4 (h) 540 

See Privy COUNCIL 227 

- s, 195, See Cr. P. C., 1898, s. 17 ETC 961 


ss 195, 476—Forgery committed by person 
not party to proceedings—Court, whether can pros 

ceed under s$. 4?6—Penal Code (Act XLV of 1860), 

8. 198. 

Per Prideaux,.A. J. C—A Court has power to 
sanction the prosecution of a person for forgery 
committed with respect to proceedings in Court, 
whether that person isa party to those proceedings 
or not. 7 

An offence like forgery, committed in .reference 
to and to support any party in civil or criminal 


Vol, 100] 
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proceedings, is really an offence against public 
justice. It is fabricating false evidence and would 
in any case be punishable under s. 193, Penal Code, 
and the Gourt can proceed against the person res- 


ponsible under s. 476. N JOSABALLI v. AYUB KARIM 
KAOHHI, A. I. R. 1927 Nag. 14; 28 Cr. L. J.305 529 


ss. 195 (0), 476,537—Proceedings under 

Guardians and Wards Act—Production of forged 

Will—Complaint for prosecution, necessity of— 

‘Proceeding — Production’ —Proceeding, whether 

should be pending on production of document— 

Want of complaint—Illegality. 

A proceeding within the meaning of s. 476 of the 
Criminal Procedure Code need not necessarily be one 
between two parties actually cited before the Court 
but includes a proceeding under the Guardians and 
Wards Act for the appointment of a guardian. 

Proceedings initiated by an application under the 
Guardians and Wards Act for appointment or declara- 
tion of a guardian last or continue throughout the 
minority of the minor concerned. 

The mere filing of a forged document as an 
annexure to a petition to a Court is a sufficient 
‘production’ of the document in Court for the pur- 
poses of s. 195 (c), Orizainal Procedure Code. 

Tn order to bring such acase within the purview 
ofs. 476, Criminal Procedure Oode, it is not neces- 
sary that proceedings should have been pending 
from before the time of the production of the docu- 





“menit. 


The absence of acomplaint in writing as required 
by the provisions of s. 476, Criminal Procedure Code, 
is an illegality which vitiates the trial. N TULARAM 
MARWADI v. EMprror, 28 Cr. L. J. 388; A. I. R.1927 
Nag. 184 1044 


aan $8. 202, 346—Case referred by Sub-Magis- 
trate to Police for investigation—Charge sheet— 

Sending of case to superior Magistrate—“Hvidence”’, 

whether confined to depositions recorded by Magis- 

trate—“Inquiry,” when begins. 

The word ‘evidence’ in s. 346, QOriminal -Procedure 
Code, includes all facts and statements disclosed by 
the inquiry held by the Magistrate and is not con- 
fined to depositions recorded by him. 

When a Magistrate directs under s. 202, Criminal 
Procedure Code, inquiry by another Magistrate or 
Police Officer or other person, he is doing so in the 
course of his own enquiry into the offence and his 
own enquiry is, therefore, already begun. It is not 
necessary that the Magistrate should begin to take 
evidence before the enquiry can be said to begin. 

Where a Sub-Magistrate refers a case under 
s. 202 to the Police for investigation and the Police 
gend a charge-sheet to the Sub-Magistrate it is com- 

“petent to the Magistrate to accept it andsend the 
case up to a Superior Magistrate under s. 346, Grimi- 
nal Procedure Code where the trial is beyond his 
owers. M T. R. BALAKRISHNA REDDIAR, In re, 28 Cr. 
L. J. 384; A. I. R. 1927 Mad. 591 992 
ss. 209, 210, 437, 438—Inquiry into 
case triable by Court of Session—Magistrate, duty 
of —Order of Sessions Judge directing commitial— 

Remedy—Reference by District Magistrate whether 

competent. : 

A District Magistrate has no power to refer an order 
passéd by a Sessions J udge to the High Court for the 
purpose of having it quashed or modified; and a 
fortiori he has no power to call upon the Sessions 

Judge to farward the reference to the High Oourt, 


. e. 69 
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Where a Sessions Judge sets aside an order of dis- 
‘charge passed by a Magistrate and directs that the 
case should be committed to his Court, the person 
prejudicially affected by such. order has the right to 
apply to the High Court in revision to set aside the 
order, and if he can show that it is an order which 
ought not to have been made and which tha circum- 
stances could not justify any Sessions Judge in mak- 
ing, the High Court has jurisdiction to revefse or 
modify such order. There is no other form of pro- 
nedure by which such an order can be judicially re- 
viewed. `’ 

It is the duty of a Magistrate inquiring into a case 
triable by the Court of Session, if the evidenés is 
prima facie adequate, to commit the case for trial and 
leave the ultimate judicial decision to tho trial Sourt; 
but if he has reason to think and is prepared to state 
for judicial reasons, in the exercise of his discretion 
in his committal order, that there is a possibility of 
an alternative view to that which is set out in the 
charge originally made, he can always commit the 
accused for trial on two or more alternative charges. 
What he cannot do is to shut the door finally to the 
possibility of a trial upon evidence which prima facie 
is capable of interpretation to support a graver 
charge. 

Where the evidence is conflicting and lays itself 
open to suspicion, but where on the other hand it 
may be true, and may commend itself to certain 
tribunals, the Magistrate, even though he may have 

- reason to doubt whether if he were trying the case, 
he would convict, has no right to substitute his judg- 
ment for the final judgment of the Court indicated by 
law for the trial andto arrive at final decision dis- 
missing the case in the way in which he would do if 
he were the trial Court. Ifthe evidence is balanced, 
however unevenly in hisopinion, then it is a matter 
which is to be tried, and it is his duty to commit the 
case for trial. A EMPEROR v. ALLAH Maur, 25 A. L. d. 
191; L. R.8 A. 43 Cr; 28-Cr.eL. J.281; A. L R. 1927 
All. 279; 49 A. 443 4 361 


8. 234—Misjoinder of charges—Charges 
for falsification of pay bills and cash accounts for 
three months—Conviction for falsification of pay 
bills—No finding on falsification of accvunt3s— 
Legality of trial. ; 
The accused, a Forest Ranger, was charged with 

having entered the name of a Forest Guard who was no 

longer in service at a rate of pay in the pay bill and 
the monthly cash &ccounts for three months, whereas 

as a matter of fact, another man was employed at a 

lower rate of pay for those months, and was sentenced 

on each of the three charges relating to the pay bill: 

Held, that the trial was illegal though the Magis- 
trate had not recorded any finding in respect of the 
falsification of the cash accounts, inasmuch as in the 
charge as framed $y the Magistrate there were six 
distinct and separate charges of falsification of six 
separate and distinct documents, namely, three pay 
bills and three cash accounts. Co KRISHNA LAL MITRA 

v. EMPEROR, 45 C. L. J. 1; 28 Cr. L. J. 291 371 


————— ss. 235, 239—Joint trial for sepirate 
offences, legality of— Same transagtion.’ . 
The joinder of two distinct offences ina single 

charge is an irregularity, but not an illegality. 
What does or does not form part of the same 

transaction is a question of fact in each case. 
The accused were charged with being members of 
an unlawful ass¢mbly and of committing theft of 





1090 


Crimireal Procedure Code—contd. 


certain trees in a forest òn two’ different occasions, 
There was an intervalof 24 hours between- the acts. 
The acts took place in different parts of the forest 
and related to different logs: 

Held, that the acts ‘committed on the two occa- 
sions were separate and not parts of the same trans- 
action and a joint trial for the four offences was, 
therefore, illegal. G TAMEZKHAN v. RAJJABALI MIR, 
31 Ce W. N. 337; A. I. R. 1927 Cal. 330; 28 Cr. L. J. 
347; 45 O. L. J. 591 827 


———-. s8. 235, 239, 429—False statements by 
different persons in same case with same object— 
‘Jame transaction —J oint trial, legality of—Distinct 
statements in same deposition—Separate charges, 
legality of—Reference, legality of—Revision—Power 
to? investigate into facts. 

Accuged No.1 brought a suit as a member of a 
firm in whose favour a promissory note had been passed 
to recover the amount due thereunder on the basis 
that full consideration for the promissory note 
had been paid. He gave false evidence that full 
consideration had been in fact paid and denied the 
allegation of the executant of the instrument that a 
certain amount had been deducted. Accused No. 2 
was a member of a firm which had a half interest 
in this loan. He also went to the witness-box and 
deposed similarly that full consideration was paid, 
in support of accused No. l's case. The accused 
were charged and tried for offences under s. 193 
of the Penal Code and convicted: 

Held, Per Fawcett and Crump, JJ. (Shah, J. dis- 
senting) that the two acts of the accused of giving 
false evidence were committed in the course of the 
same transaction within the meaning of s. 239 of the 
Oriminal Procedure Code and that the joint trial 
‘was not, therefore, illegal. 

Held, further, Per Faweett and Crump, JJ., that an 
accused can be separately tried and convicted for two 
false statements made on different subjects though 
in one and the same deposition. 

Per Shah, J—-The mere fact that evidence is 
given by two or more witnesses with reference to 
the same purpose or to the same point involved in 
any judicial proceeding, either a suiteor a criminal 
ease, is not sutticient to justify the joint trial of 
different persons as to statements made by them 
Separately in that proceeding. 

Per Fawcett, J/.—A distinct charge is not a condi- 
tion precedent to abetment .being a link which brings 
a case under the expression ‘theesame transaction’ in 
B. 239 of the Criminal brocedure Code. 

Per Crump, J.— A reference under s. 429, Criminal 
Procedure Code, where the point of difference does 
not necessarily involve conflicting decisions as to the 
disposal of the whole case iselikely to lead to incon- 
venient results. 

Where two persons committigg offences are ani- 
mated by a common purpose and there is continuity 
in their actions then there is only one transaction so 
far as they are concerned. 

. The High Court can, in criminal revision, consider 
hoy far findings of fact are justified though in practice 
itis unusual to do so, B SEJMAL PUMAMCHAND vV. 
EMPEROR, 29 Bom. L. R. 170; A. 1. R. 1927 Bom. 177; 51 
B. 31u; 88 Or. L. J. 373 981 


—— 85, 239 (d), 537—‘Same transaction —Tests 
af “unity of time and place, value of—Joint trial 
of ogences not in courge of same “ransaction, 


pect of, i è 


INDIAN CASES: 
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Before different offences can be said to have been 
committed ‘in the course of the same transaction by 
the various persons charged with the same, it must 
be seen whether such persons had a common purpose 
resulting in actions which constitute a concatena of 
events ultimately leading to the commission of such 
offences. The tests of unity of time and unity of 
place as regards the offences with which the various 
accused persons may be charged are not always safe 
criteria for the purpose of determining whether or 
not these offences were committed ‘in the course of 
the same transaction’. 

A joint trial of several persons charged with offences 
not committed in the course of the same transaction 
is not an irregularity which is curable under s. 537, . 
Criminal Procedure Code, but is an illegality which 
vitiates the whole trial.. 

A person committing theft was caught and tied 
down. On hearing of hiscondition four of his friends 
came and rescued him and a fight ensued in which 
injuries were caused. These five persons were jointly 
tried for offences under ss. 379, 225, 147, 148, 149 
325 of the Penal Code : . 

Held, the joint trial was illegal inasmuch as the 
theft could not be said to be a part of the same 
transaction as the assault which subsequently ensued. 
L MUHAMMADI v., EMPEROR, 28 Cr. L.J. 357; A. IR. 
1927 Lah, 274 965 


ss, 247, 439—Summons case—Absence of 
complainant—Dismissal of complaint—Order, whe- 
ther of discharge or acquittal—Revision—Inter- 

ference. . 

An order dismissing a complaint in a summons 
case for default of appearance of the complainant 
under s. 247 of the Criminal Procedure Oode amounts 
to an order of acquittal and not of discharge and the 
Magistrate in such a case has no jurisdiction to set 
aside the order even on good cause being shown for 
the complainant's non-appearance. 

An acquittal under that section does not stand on 
any different footing from an acquittal under other 
circumstances and the High Court, will not set aside 
the order of acquittalin revision except under very 
rare circumstances. 

It is a sound rule of practice not to interfere in 
revision when there is no error of law on the face of 
the record. M DEVARAKONDA LakSHMINARASIMHAM V. 
NALLURI Bappanna, 52 M. L. J. 173; 38 M. L. T. 203; 28 
Cr. L. J, 270; (1927) M. W. N. 274; A. I. R. 1927 Mad, 
473 s 238 
——— 8. 250. See Or. P. C., 1898, 8. 4 (Œ) 540 


s. 259—Discharge of accused on account of 
complainant’s absence—Magistrate, whether com- 
petent to restore complaint or entertain fresh com- 
plaint. A 
Where a complainant is absent when a case is 

taken up and the Magistrate discharges the accused 
under s, 259, Criminal Procedure Code, it is com- 
petent to the Magistrate to entertain a fresh com- 
plaint or restore the old complaint on satisfactory 
cause being shown by the complainant for his ab- 
sence. M AKULA VENKaNA, In re, 28 Cr. L. J. 304; A. L 
R. 1927 Mad. 503 384 
—— 5, 288. See Cz. P. 0, 1892, ss. 164; 288 359 


s. 297—Trial by Jury—Charge to Jury, 
contents of—Failure to explain law applicable— 
Failure to draw attention to statement of accomplice 
—Misdirection, ; 

e 


d o’ ` 
Vol, 100] 
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In the case of a trial by Jury the Judge must put 
down sufficient in his heads of charge to the Jury 
for the High Court to ascertain whether he did or 
did not correctly explain the law to the Jury. A 
mere statement that the relevant sections have been 
read out and explained to the Jury is not enough 
and when the provisions of those sectionsare such 
that they require an explanation and it does not 
appear irom the heads of charge what explanation of 
them was given to the Jury, the trial is vitiated. 

Where on the evidence a strong suspicion is raised 
that a witness for the prosecution is an accomplice, 
the failure of the Judge to put it to the Jury to 
consider whether or not the witness is an accomplice 
and to caution the Jury against accepting his evi- 
dence without corroboration, in case they hold that he 
was an accomplice, amounts to a misdirection and 
vitiates the trial. CE. ST. Moss v. EMPEROR, 28 Or. 
L. J. 278; A. I. R. 1927 Oal. 460 358 


——— s. 342—Duty of Magistrate to examine 
accused after prosecution case is, closed--Specific 
“ questions, whether necessary. i 

Section 312, Criminal Procedure Code, merely re- 
quires that after the witnesses for the prosecution 
are examined, the accused should be questioned gene- 
rally on the case. It is not necessary that specific 
questions should be put to the accused in detail, since 
the general questioning is followed by the specific 
charge. M Ramaswaml, In re, 28 Cr. L. J. 383; A. I. 

- R. 1927 Mad. 613; 26 L. W. 33 - 991 
——-s. 342--Summons case—Non-compliance 
with s. 842—Illegality. 

Section 342 of the Code of Criminal Procedure 
applies to summons cases. C Brcuu Lat Kayastua v. 
Tue Insured Lapy, 45 C. L. J. 8; A.I. R. 1927 Cal. 
250; 28 Or. L. J. 297; 54 O. 286 377 


ss, 342, 435—Ezamination of accused— 

Omission to examine at proper  time—Mere 

irregularity. : 

An accused should be questioned under s. 342 
Criminal Procedure Code, just before he enters on to 
his defence and produces his witnesses, that is, after 
all the prosecution witnesses have been completely 
done with. Butan omission to examine him at the 
proper time is a mere irregularity coming within the 
purview of s. 537 of the Code. A Supaman v. 
Emperor, L. R. 8 A. 51 Cr.; 25 A. L. J. 379; 28 Cr L. 
J. 399; A..I1. R. 1927 All. 475 1055 
S5. 342, 537—Omission to examine accused 
` at proper stage, whether vitiates trial. 

-Obiter.—Omission to examine the accused under s. 
342, Criminal Procedure Code, at the stage indicated 
by the section is a mere irregularity curable by s. 
537 of the Code. :C TAMEZKHAN v. RagJABALLI MIR, 31 
O. W. N. 337; A. I. R.1927 Cal. 330; 28 Cr. L.J. 347; 
450. L. J. 591. : 827 


s. 344—Stay proceedings 
pending civil suit. 

Where the facts on which a criminal prosecution is 
based are in issue in a civil suit filed previously by 
the complainant himself, and the decision in the civil 
suit is likely to throw considerable light upon the 
dispute in the criminal case, the criminal proceedings 
should be stayed till the decision of the civil suit. 
L Linton v.. EMPEROR. 28 P. L. R. 103; 26 Or. L. J. 
B26 . 710 

= -§, 346, See Cr, P, C., 1898, ss. 202, E” 
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—--—- $S. 348, 350—Trial de noyo~-Previously 

recorded evidence, use of. 

It is not competent to a Magistgate to embark upcn 
a trial de novo and yet rely upon the evidence re- 
corded previously. l KARTAR Sinan v. EMPEROR, 28 
Cr. L. J. 302; A. I. R. 1927 Lah. 238 322 
——— 55, 360, 361. See Privy Couxcin 227 


~—— S. 423—Appeal—Appellant not pyesent— 

-Procedure— Duty of Court to decide on merits. 

Under the provisions of s.423 of the Code of Cri- 
minal Procedure a Court is bound to peruse the re- 
cord and decide an appealon the merits even if the 
appellant does not appear. Pat KUuLDIP SINGH. 
Emperor, 6 Pat. 16; A. I. R.1927 Pat. 176; 28 Cr. L. 9. 
351; 8 P. L. T. 376 e 831 
——_— ss, 424, 476, 476B—Civil Procedure Code 

(Act V of 1908), O. XLI—Complaint by sbordinate 

ae Lg og Court, duty 

of. 

When a complaint has been made under s. 476 of 
the Criminal Procedure Code, the person affected by 
the complaint may take an appeal to the Court to 
which the Court making the complaint is subordinate 
and the appeal must be dealt with as an ordinary 
appeal under the Criminal Procedure Code, as is 
provided for in s 424 of the Code. The Appellate 
Court has no jurisdiction in such a case to require 
the Oourt making the complaint to answer arguments 
which the Appellate Court must answer itself, nor 
could the Appellate Court dismiss the appeal in a 
summary fashion without giving any reasons for such 
dismissal. 

Per Duval, J—Where, in such a case, the order 
making the complaint is made by a Civil Court, an 
appeal against such order must be regulated by the 
provisions of O. XLI of the Civil Procedure Code 
and not by the provisions of ss. 422 to 424 of the 
Criminal Procedure Code. G HAMID ALI v. MADHU 
Supay Das Sarkar, 310, W.N. 281; A. I. R. 1927 Cal. 
284; 54 C. 355 $ 4 351 
- 5, 429. See Cr. P. C., 1898, ss. 235 etc. 981 


8.435—Reference to High Court on facts, 

when proper. š 

A case should not be reported to the High Court 
on the ground that the conviction is bad on the 
merits unless it is very clear that the convictions is 
wrong and that there can be no reasonable doubt of 
the matter. A STDAMAN v EMPEROR, L. R.8 A 51 Cr; 
25 A. L. J. 379; 28 Cr. L. J. 309; A. I. R. 1927 All, 475 

z < 1055 
s. 435—Revision—Further inquiry—Mere 
wrong view of facts no ground for further inquiry 

—Substantial justice. 

The fact that the yiew of the facts taken by thé 
trial Court is questionable is no ground for directing 
a fresh inquiry to be made under s. 435, Criminal 
Procedure (ode. ® 

Though the judgment of the trial Court be open 
to criticisms, a Court acting under s. 435 of the 
Code should see whether the futigment on the whole 
is fair and, sensible or not., A JAGANNATH V. EMPEROR, 








L. R. 8 A. 61 Or.: 28 Cr. L.. 342 ; 822 
———— ss. 437, 438. See Cr. P. C., 1898, se 
200 ETE $ "361 

——--—— 85,489, See Cr. P.C., 1898, sa 297, 439 
e . 238: 


-—— s, 439, cl. (4\—Revision—Finfling of: 
adquitt@l, whether cam be ennverted to -conriction-~ 
Acquittal, whether must be complete, 

na oe i 


d o” 
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The High Court cannot in revision under s. 439 of 
the Oriminal Procedure Code convert, a finding of 
acquittal into ons of conviction except onan appeal 
by the Local Government. 

A finding of acquittal referred to in s. 439, Crimi- 
nal Procedure Code, need not be a complete acquittal 
of the gccused. It is sufficient if there has been an 
acquittal of a particular offence, although there has 
. been a conviction for some other offence. M SUBBA 
OHUKLI, In re, 50 M. 259; 52 M. L. J. 707; 28 Cr. L.J. 
397; A. I. R. 1927 Mad. 582 


—=s— 5,439 (6)—Conviction affirmed by High 
. Court—Revision—Hnhancement of sentence, notice 
as t@—Accused, right of, to question conviction— 
Penal. Code (Act XLV of 1860), ss.3807, 325— 

Attempt to murder—Grievous hurt. 

Where a High Court has given a finding on appeal 
or in ravision as to the guilt of an accused person and 
subsequently a notice is served. upon that person to 
show cause why his sentence should not be enhanced, 
the right which he would have had under s. 439 (6) 
of the Criminal Procedure Code to re-open the ques- 
tion of his guilt had no such finding, been given, 
vanishes because of the inherent incapacity of a Judge 
of the High Court to re-consider a decision given by 
another Judge. 

Two persons armed with lathis made a sudden attack 
upon a third, beat him to the ground, broke his thigh 
and ulna bone, struck at nine places and continued to 

| strike after he had fallen on the ground. Only one 
injury was caused on the head: 

Held, that the accused were guilty of an offence 
under s. 325 of the Penal Code and not of an offence 
under s. 307 of the Oodə. L EMPEROR V. SHER SINGH, 





28 Or. L. J. 266; A. I. R. 1927 Lah, 217 234 
8. 476. 
See Cr, P. O., 1898, 5. 195 529 
See Or. P, O., 1898, 8. 195 (0) ETO 1044 


- 5, 476—False charge to Police—Committal 
of accused—Sessions Court whether competent to com- 
plain for false charge—Ojfence committed ‘in 
relation to’ preceedings, meaning of. è 
The words ‘in relation to’ in s. 476 of the Criminal 

Procedure Code are sufficiently wide to cover a 

case where the offence complained of is actually 

committed before the proceedings began in the com- 
eplaining Court. 

A person making a false chagge to the Police 
commits an offence ‘in relation to’ the proceedings 
in the Sessions Court to which the accused is sub- 
sequently committed for trial and the Sessions Court 
is, therefore, competent to make a complaint in res- 
pect of such offence under s. 470° of the Criminal 
‘Procedure Code. O NAZIR AHMED V. EMPEROR, 28 Cr. 
L. J. 324; A I. R. 1927 Cal. 478 708 
—-—— sS. 476—False evidence— Evidence quite 

immaterial—Complaint not advisable. 

When a false statement made by a witness is clearly 
immaterial and nothing hinges on it, the case is not 
a fitpne for making a egmplaint under s. 476, Cri- 
minal Procedure Code. G Monowar ALI v. EMPEROR, 
%8 Or. L. J. 310; A. 1. R.1927 Cal. 515 534 

5. 476 -— Prosecution when to be sanctioned, 

Prosecytion should not be sanctioned under s. 476 
of the Oriminal Procedure Code, wHere it is bound 
to end in failure. L Suse Kuan v. EMPEROR, 28 Cr. L. 
J.293; AT. R 1927 Lah. 352 73 
w——— 6%. 476, 476B, See Om P, O, 1898, ss. 

24 ETO pe . 351 
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———— 88. 476 4.76-B—Civil Procedure Code (Act 
V of 1908), s. 1145—Complaint, refusal to make, by 
Civil Court—Appeal—Urder directing complaint to 
be made—Revision, whether competent. 

Where a Civil Court refuses to make a complaint 
under s. 467 of the Criminal Procedure Code but on 
appeal the Appellate Court directs the complaint to 
be made, an application in revision against the order 
of the Appellate Court can. only be maintained if it 
falls within the purview of s., 115 of the Civil’ Proce- 
dure Code. A ABDUL Hag v. Suro Ram, 28 Or. L.J. 
296; A. I. R. 1927 All. 334;25 A. L J. 569 376 


s. 488—Order for maintenance against 
husband—Wife rejoining husband and subsequently 
leaving—A pplication to enforce original maintenance 
order, whether maintainable—Procedure. 

It isa general principle of law that an order whose 
term is not fixed, and whose currency is not made 
expressly dependent upon the continued existence of 
some circumstance or set of circumstances, remains 
in force until it is cancelled; and prima facie this 
rule applies to maintenance orders passed under 8. 
488, Or. P. ©. In such cases, therefore, until the’ 
person against whom the order has been made obtains 
either the cancellation or a modification of the origi- 
nal order, the original order must be deemed to 
continue in force. 

The mere fact that a wife who has obtained an 
order for maintenance against her husband has re- 
turned to live with him will not have the effect of 
bringing the order to an end automatically, M 
KANAGAMMAL v. PANDARA NADAR, 25 L. W. 143; 52 M. 
L. J. 116; (1927) M. W. N. 111; 28 Cr. L. J..271; A. 1. 
R. 1927 Mad. 376 239 

ss. 488, 540—Application for maintenance 
of child—Dispute as to legitimacy—Evidence 
adduced by parties neld by Magistrate to be inconclu- 
sive—Examination by Magistrate of fresh witnesses 
without previous notice—Finding of legitimacy 
based solely on fresh evidence-- Procedure, whether 
legal—Prejudice. 

Section 540, Oriminal Procedure Code, confers very 
wide powers upon the Court to summon any material 
witness atany stage of a proceeding. ‘The exercise 
of the powers so conferred is, however, objectionable 
where the action of the Magistrate in so summoning 
enables a party to the proceedings to obtain subse- 
quently, tothe prejudice of the other party, evidence 
of persons who might have been included in its list of 
witnesses, 

In proceedings under s. 488, Criminal Procedure 
Code, for the maintenance ofa child, the question of 
its legitimacy was raised. Witnesses were examined 
on both sides but the Magistrate found himself unable 
to arrive at any definite conclusion on their evidence 
as to the legitimacy of the child. He, accordingly, 
took the course of going to the village and examining 
without previous notice certain residents as Court- 
After doing this, he offered to examine 
any one elsein the village whom the counter-petitioner 
might want; but he did not want to examine any one 
whom he had not already called. Solely on such new 
evidence he found that the child was legitimate and 
awarded maintenance: 

Held, on revision that since the finding of the Court 
was based exclusively on evidence subsequently obtain- 
ed, the counter-petitioner who had already produéed 
all the evidence at his command was likely to have been 
prejudiced by auch a course of action and tke Court in 


= Yol. 100) 
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puraning it went beyond the reasonable discretion 
afforded by s. 540. Criminal Procedure Code. M MANIK- 
xara KuLAPPURA VEETTIL Buarcavi AMMA, In re, 25 L. 
W. 151: 52 M. L. J. 118: 38 M. L. T. 39; 28 Cr. D. T. 
251; A. I. R. 1927 Mad. 361 123 


- s. 522—Trespass not attended by force— 

Restoration of possession, legality of. 

When an act of criminal trespass was not attended 
by criminal force, or show of force or by criminal 
intimidation, possession of the property trespassed 
upon cannot be restored to the complainant under 
8.522, Oriminal Procedure Code. L SHERA v. EMPEROR, 





98 Cr. L. J. 320: 28 P. L. R. 238 544 
——— s. 535. See Privy CoUNCIL 227 
—— sS. 537. 
See Cr. P. C., 1898, ss. 195 (c) ETC 1044 
See Ür. P. C., 1898, ss. 239 <D), 537 965 
See Privy COUNCIL 227 


gs, 537, 539B. See Cr. P. C., 1898, ss. 

133 ETO 371 
i's, 540. See Or. P. C., 1898, ss. 48R, 540 123 
— s 562. See Cr. P. C., 1898, ss. 439, 562 127 
——— s. 562—First offender—Power of Second 

Class Magistrates— Punjab Government Notification 

No. £81 of 1910. 

By virtue of the Punjab Government Notification 
No. 431 of 1910 Magistrates of the Second Olass in 
the Punjab are competent to exercise the powers con- 
ferred by s. 562 of the Criminal Procedure Code. L 
TIMPEROR v. BAKHRHAN, 8 Lah. 38; 28 Cr. L. J. 318; A. 
I.. R. 1927 Lah. 102 540 


s. 562, scope of—Offence under s. 409, 

Penal Code, whether covered by the section. 

The offence under s. 409 of the Penal Code is be- 
yond the purview of s. 592 of the 
Code, and a Magistrate, therefore, acts without juris- 
diction in releasing a person convicted of that offence 
on probation of good conduct. b EMPEROR V. RAHMAT 
Kuan, 28 Or. py. J. 257 225 


Criminal trlal—Cross cases—Evidence recorded 
saparately—Judament. comm on—Irreqularity. 

In the trial of cross cases arising ont of the same 
eecurrence the Court ought to keep the evi- 
dence in each case entirely distinct and to deliver 
axparate judgments in each case. Where. however, 
the evidence is separately recorded in each trial, the 
mere fact that both the cases are decided bv one 
judgement would not vitiate the trial. P_C Manat 
Kran n. EMPEROR, (1927) M wW, N. GR: A T. R 1927 
P. G. 26:31 O. W N. 392; 2R P L. R.1867: 52 M.T T. 
441: 9R Or. Ta. T. 254: 25 Th. W. 724; 29 Bom. L. R. 784, 
45 O. T. T. 408: 8 Lah. 193 126 
Derision of case on special oath of com- 

nlainant. lenalitu of. 

Tt is entirelv illegal to decide a criminal case in 
accordance with a statement made by the acensed’s 
father agreeing to the disposal of the case npon the 
anacial oath af the eamnlainant. A TIRIAKI NATH v. 
Teupsror, |. R. R A. 22 Or; 28 Cr. L. J. 301 381 
———— Defect in procedure—Consent of Advoeste, 

effect of. See Privy CoUNCIL 227 


Dutu of prosecution—Proserution, whether 
bound to examine all witnesses alleged. to know 
about offence—Omission to examine in Sessions 
anignessas examined before Committind Court— 
Trial by Turu— Misdirection—Omission to mention 
vital points affecting gredibility of prosecution wit- 
nesses, effect of, 
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Tt is not the duty,of a prosecution to adopt an 
attitude of non-committal tõ any version of the case 
and to examine all witnesses alleged to have known 
something about the offence, whether or not they 
will support the prosecution case and whether or 
not the prosecution regards them as true or false. 
The prosecution ought to put forward a definite case 
and refrain from calling witnesses whom it regards 


If witnesses have been examined in the committing 
the prosecution 
the duty of the 
Sessions Court. 

Where inatrial by Jurya point has not been put 
in evidence before the Jury 
Sessions Judge to comment upon it in his charge 

Tt is the duty of the prosecutiom to put forward 
the earliest information in the case, and if it dces 
not do so the defence is entitled to ask the dury tu 
draw adverse inference. 

Omission to draw the attention of the Jury to 
matters which vitally affect the trustworthiness of 
some of the important witnesses amounts to a mis- 
direction ofthe Jury. M MUTHAYA Treva, In ve, 25 
L. W. 487; 28 Or. L. J. 307; A. 1. R.1927 Mad. ee 

1 


— —— Procedure—-Repudiation by prosecution of 
documents filed and witnesses relied on at earlier 
stage, propriety of—Filing of documents by 
prosecution in anticipation of defence, legality of. 


In a criminal case it is not open to the prosecution 
to put forward documents and witnesses as proving 
art of their case and then at the Jast moment to 
Fenudiate them all and start a new case altogether. 
The prosecution ought to put forward from the 
beginning its real case and stick to it throughout. 
Tt is not a proper procedure for the prosecution to 
file documents which the defence relies on for the 
purpose of discrediting them hefore the defence has 
had a chance to file them for ftself, inasmuch as such 
in effect permitting the prosecution to 


a course is 1n € l 
of the accused's de- 


call evidence in rebuttal 


wholly unauthorised and not 


f , a practice 

mitted by fhe Criminal Procedure Cede. M Biswa- 

NATH Das, In re, 98 Cr. L. J. 285; A. I. R. 1927 Mad. 
365 


533 
Criminal Tribes Act (V1 of 1924), SS. 16, 17,18, 
tancellation of order of 


25—Release on probation— WO 

release, validity &-- Power of Settlement Oficer to 
order return to settlement—Order of “Local Govern- 
ment, whether necessary--Refusal to return= Pro- 


cedure. 


snecial sanction 01 the 
of the Criminal Tribes 1 
ordering such person to return tehis settlement. 
A member of a criminal tribe whose release on 
probation has heen cancelleti and wlio has ecn order: 
he the Settlement Officer to return to DIS settle; 
aes e dealt with unde: s. 25 of the Crit 
fhe is found in any parsof British 
i * B MALHARI 
- 1927 
TIAXAIAN % EVPEROR, 29 Bom. I, 7 
Bom. 159; 28 Cr, L. 0894; 51 B. 409 
Bom. 10"; s 
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Custor§i—Fristence of custom--Question of law— 
Second appeal-—Civil Proceduse Code (Act V of 
-1908), s: 100—Abadi—Tenant's rights—Alienation 
cof house site, validity: of. $ 
-The question whether a custom exists or not, is a 

quéstion of law fcr purpose of second appeal where 

the lower Appellate Court has acted upon illegal evi- 
dence or on evidence legally insufficient to establish 
the ‘alleged custom. 

“Where an agriculturist is allowéd to build a house 


for his occupation in the abadi he obtains, in the . 


absence-of a special contract to the contrary, merely 
a tight: to use that house for himself and his family 
86 long as he maintains the house and so long as he 
daa mot abandon the house by leaving the village, 
and in the absence ofa special grant by the zemindar, 
the tenant has np interest which he can sell by 
priv&te sale or by sale in execution except such in- 
terest a8 he has in the timber, roofing and wood- 
work of the house. 

A tenant in the village of Pali Mugimpur is not 


entitled by custom to transfer the right of occupancy ’ 


of the site in,the abadi on which he has built a house. 
A A1IsHA BEGAM v. DAULAT SINGH, L. R. 8 A. 110 Rev.: 
A. I. R. 1927 All. 471 605 


——-—— (Central Provinces)—Grazing of cattle— 
Tenant of one mahal, whether has right to graze 
cattle in waste land of another mahal of same village. 
A tenant in one of the mahals in a village has no 

right of nistar, viz., right of free grazing of his agri- 

cultural cattle, in the waste land situated in another 
mahal though included in the same village. N S1pH- 

GOPAL v. Tara, A. I. R. 1927 Nag. 199 785 


————_ (PunJab)--AbadI—Sale of site by non- 
proprietor to proprietor, whether binding upon other 
proprietors—Suit for possession—Relief. 

The sale of asite in the village abadi by a non- 
proprietor in favour of one of the proprietors is not 
binding on the remaining proprietors. 

Where, therefore, in such a case some of the pro- 
prietors sue for possessfon of the site, they are en- 

‘titled to a ‘decree for joint possession of the site 
fater removal of the materials, if any, standing upon 

it. L SULTAN MUHAMMAD v. SURKHRU Kuan, A. I. R. 

1927 Lah. 197 © . 452 

(Punjab)—Allenatlon—Antecedent_ debt, 

nature of debt, enquiry into. 
here an alienee, after having satisfied himself 
as to the existence of the antecedent debt due by 
«the alienor actually discharges that debt, no question 
of enquiry as to the nature of thedebt arises unless 
it is proved that it is tajnted with immorality or 
that there are suspicious circumstances which should 

have put the alienee to enquiry. L Harr SINGH v. 

SAHIB SINGH, 28 P. L. R. 227; A I. B. 1927 Lah. 371 

s 33 


Necessity — Debts 
alienee himself—Alienee’s duty te prove necessity— 
High rate of interest—Necessity for borrowing at 
high rate—Contract Act (IX of 1872), s. 74—Interest 
from date of execyjion of deed in case of default— 
Penalty. 

Where the alienee himgel# is the antecedent credi- 
tor it is not only incumbent on him to prove the 
éxistence of theeprior debts due to him but also the 
necessity or those debts. 

Where g mfortgage carries a high gate of interest 
it is imgumbent on the mortgagee not only to shosv 
that there was necessity for the debt but ghat there 
was also n&cessity to borrow money at the high rate of 
interest claimed by him, R 

9 ; 
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Where a mortgage-deed provides that in case the 
money is paid by a particular date no interest would 
be charged but in case of default interest would be 
payable at a particular rate from the date of the execu- 
tion of the bond, the provision as to interest must 
be considered penal within the meaning of s. 74 of 
the Contract Act. L HARI SINGH v. Harnam Sinau, 27 
P. L. R. 807; A. I. R. 1927 Lah. 113 269 


— (Punjab) — Alienation — Necessity — 
Alienee’s duty to enquire into antecedent debts—Money 
required for purposes of trade, whether for necessity 
— Punjab Courts Act (VI of 1918), s.41—Necessity, 
finding of—Second appeal. 

An alienation by a member of a community usually 
engaged in trade ofa portion of his land to invest 
the proceeds in trade is one fora necessary purpose 
even if he be an agriculturist and governed by agri- 
cultural custom, where the income of the land is 
insufficient to meet his wants. 

A finding that a particular loan was required for 
personal necessities is a finding of fact and cannot be . 
agitated in second appeal. 

An outsider who pays antecedent debts in considera- 
tion of a transfer of property, if he acts honestly 
and makes proper enquiry whether the debts are ac- 
tually due, is not responsible if he has been deceived 
and is entitled to have the alienation declared bind- 
ing. L KIRPAL SINGH v. Soman SINGH 943 


—— Necessity — Mortgage by 
daughter-in-law in lieu of father-in-law's debt, 
validity of. 

A mortgage by a daughter-in-law for her father- 
in-law’s debt is one for necessity and binding on 
the reversioners. L UDHAM SINGH V. JOWALA sree 

3 

——— Ordinary debits—Necessity, 
proof of—Interest on debts, whether, necessity— 
Father and son living together—Collusion. 

In the absence of any clear proof of reckless ex- ` 
travagance or immoral waste on the part of the 
alienor of ancestral property, strict proof of neces- 
sity for ordinary debts is not required, particularly 
where the income of the estate does not appear to 
be quite sufficient to meet the family expenses and 
the alienor does not expect to be sonless, 

Interest on a just debt is also a necessity. 

The mere fact that the plaintiff isa minor and he 
and his mother are living with the father does not 
mean that the suit is collusive. L HARNAM SINGH v. 
Ram Drrva, A. I. R. 1927 Lah. 264 911 
Payment of antecedent 

creditor—Necessity—Necessity for small item not 

proved—Procedure, 

Payment of an antecedent debt constitutes a valid 
necessity. : 

A Court will not set aside an alieħation merely 
because necessity for a small item of consideration 
has not been proved. L CHET SINGH v. TARLOCHAN, 
27 P. L. R. 783; A. I. R 1927 Lah. 53 773 


(Punjab)—Ancestral property — Land 
held by brothers jointly at the time of earliest Settle- 
ment—Presumption. 

Where it ig found that a certain piece of land was 
held at the time of the first Settlement jointly by 
persons who were real brothers the presumption, in 
the absence of any indication that the land was the sé]f. 
acquired property of the brothers, is that it was held 

















“by their father. L Pano v. Bawa, 28 P. L. 8.72 10g 


“Vol, 109) 





"“Gustom-—-conid, 
- (Punjad) -Kashmiris of Jhelum City, 
whether governed by custom. e 


The Kashmiris of Jhelum City are governed by 
custom.- L Devi Das v. Nizam DIN, A. I. R. 1927 Lah. 
278 i 949 
i (PunJab)—Successlon—Got, sameness of, 

as ground for succession—Proprietary body's right of 
: succession defined—Sister's rights. 

- It is now well-settled that a person is not entitled 
“to sueceed to the land of another merely by reason of 
his belonging to the same got. 

In the event of a deceased proprietor dying without 
‘heirs, his estate would descend to the proprietary 
-body only if the village is a homogeneous one and 
complete community of interest is maintained. Where 
no general community of interest between the 
‘several land-holders in the village has been preserved 
‘the estate of an heirless proprietor escheats to the 
eae and does not devolve upon the proprietary 

aay. : j 
< Both under custom as well as under Hindu Law 
sister, is entitled to succeed in preference to the 
‘proprietary body. L Dont CHAND v. LEKHU, A. I. R. 
1927 Lah. 255 .917 


' female—Widow's estate, nature of. 

Under the Customary Law of the Punjab a female 
heir is entitled to contest an alienation made by 
another female heir with a limited estate. ` 

Amongst Muhammadan Gujars of Kangra Tahsil, a 
daughter succeeds to the ancestral property of her 
father after his son and widow in the absence of any 
male collateral up to the seventh generation and a 
widow succeeds only to a life-estate even in cases of 
collateral succession, LImam DIN v. KHAMANDI, A. I. 
R. 1927 Lah. 366 , 1014 


a ea — Self-acquired property— 
Handal Jats of Amritsar District—Daughters 
and collaterals—Riwaj-i-am, value of, as record of 
special custom—Riwaj-i-am of Amritsar District, 
reliability of—-Hvidence Act (I of 1872), s. 80. 
Among Handal Jats of the Amritsar District there 
is a special custom by which the collaterals of a de- 
ceased succeed to his self-acquired property to the 
exclusion of his daughters. 
_ An entry in a riwaj-i-am recording a special custom 
as opposed toa general custom is prima facie proof 
of that custom even ifit be unsupported by concrete 
instances and the onus ison the other side to rebut 
it. ; ; 
The principle upon which an entry ina riwaj-i- 
am is admitted as a piece of evidence conclusive of 





the facts stated unless rebutted, is that it is an o0ffi-. 


cial record kept by a person upon whom thereis a 


public duty to make entries in it only after satisfy-, 


ing himself of the truth of those entries, and accord- 
ingly the document itself is evidence of the truth of 
its contents unless and until its falsify can be demons- 
trated by any óf the various methods by which any 
public book, register or document may be attacked. 
The Riwaj-i-am of Amritsar District as compiled 
_in 1885 and revised in 1914 is an accurate and 
roliable record of custom. L LABH SINGH v. Manao, 8 
Lah. 281; A. I. R. 1997 Lah. 241 924 
-—+— (U. P.)—Abadl—Tenant, right of, to use 
T sahan of house. g 
A ryot inya village is entitled to put the sahan 
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a . . i , 
of his house to such use as suits his convenience 
provided that by doing so he does not, in any way, 
adversely affect the proprietary rights-of the zemin- 
dar. 

So long asa person remains a tenant in a village 
and so long as his house exists, the zemindar has 
no right to possession of the site of the house or to 
possession of the sahan of the house. A Ram PRATAP 
SINGH v. Lan BAHADUR SINGH, A. I. R. 1927 All. se 


Debtor and creditor—Mutual current accounts, 
nature of—Appropriation of payments—Burden of 
proof—Circumstantial evidence —Inierest —A grae- 
ment to pay compound interest -Burden of proof. 

A one-sided account of loans made from time to 
time and payments from time to time in whole or 
partial discharge of the advances is not a” mutual 
current account. 

The burden of proof that payments made by a 
debtor were towards a particular debt and not towards 
earlier advances is upon the debtor. But the cir- 
cumstances of the various payments may imply that 
they were to be appropriated and were in fact appro- 
priated towards particular advances. 

The burden of proving an agreement for compound 
interest is on the creditor. P G RADHA KISHUN v. 
Hira Ua San, (1927) M. W. N. 73; A I. It. 1927 P. C. 
50; 40. W. N. 344: 45 O. L.J. 318; 31 ©. W. N. 566; 
29 Bom. L. R, 791; 52 M. Ļ. J. 715; 38 M. L. T. 97 ee 


Presumption as to payment of interest. See 
MORTGAGE BY CONDITIONAL SALE 5 


Declaratory sult—Fresh cause of action. See Liut- 
TATION AoT, 190%, Scn. I. Art. 120 
Decree—Construction—Direction to trustee to make 
good certain sums to temple—Decree, whether 
declaratory or executable—Reference to pleadings 
and judgment. i Ba 
Where a decrees is ambiguous, it is competent to 
the Court in executing it to refer to the pleadings 
he judgment. 
p Tens hich directs that the defendant shall 
be liable to make good to another a specified sum of 
money is an executable decree and not merely a 
declaratory one. M BAL” 1FHNA CHETTIAR V. KRISHNA 
Morry Iyer, 52 M. L. J. 128: (1927) M. W.N. Wasi 


Preliminary decree directing sale of pro- 
perty, whether ec cutable—Hxecution proceedings— 
Appeal from final o -der~—Right to challenge inter- 
locutory orders not appealed against. 

An appeal need not be preferred against every 
order in execution proceedings; it is open to the 
party aggrieved to challenge by an appeal against 
the final order which determines the rights of the 
parties, the propriety of an interlocutory order made 
in tha course of the procsedings. 

A decree which contains a clear direction that the 
judement-dehtors are to pay the sum mentioned 
therein and thatin default of payment by them, the 
money is recoverable by atitachment and sale of çer- 
tain property is not.a mere preliminary * decree hut is i 
a decree capable of execution. L Nateo Mat v. MOHAN 
Sixau, A. I. R. 1927 Lah. 232 e 653 


Defamatlon—Statement contained in comblaint— 
Privilege ; 4 
Statements made in a @omplaint filed in a Court of 
Justice having reference to the subject-matter of the 


000 | 
Defangatian—cone d. 


complaint are absolutely “privilêged and -cannot be 

‘made the basis of a suit to recover damages for defa- 

mation. A Upar Raw v. GOBARDHAN 31 

Words ° of abuse—Candidate at election 

abusing rival candidate as drunkard— Privilege, 
extent of. 

-The plaintiff and the defendant were candidates at 
an election. At the election meeting the plaintiff 
called the defendant a rowdy and a suspect. The 
defendant retorted by saying that the plaintiff was a 
drunkard and unfit to be a candidate. The defendant 
was successful at the election. After the election 
meeting was over, the defendant was asked by some 
people outside as to what’ happened inside and de- 
fendant said that the plaintiff was a drunkard, In an 
action for damages by the plaintiff : 

Htid, that in respect of the abuse at the meeting, 
defend@nt who was defending himself against the 
plaintiff's attack was privileged; but that privilege 
did not extend to what was said by the defendant 
outside the meeting and after the election was over, 
and that, therefore, the word used outside the meeting 
hall was actionable. 

Words of abuse used during the course of a heated 
quarrel are not actionable inasmuch as the person 
using them cannot be said to intend to defame the 
person whom he abuses. M SIRIGINEEDI SUBBARAIDU 
V.: VENKATASREENIVASA CHARLU, 52 M..L. J. 87: (1927) 
M. W. N. 83; A. I. R. 1927 Mad. 329; 25 L. W. 770 90 


Dependent Judgments. See LIMITATION” ACT, 


1908, s. 14 776 
Easement 
See Limitation Act, 1908, s. 26 321,498 


Dominant and servient tenements, partition 
between—Hasement to discharge water, creation of— 
Apparent and continuous easements. 

Where there is no drain either in the dominant 
tenement or in the servient tenement but the level 
of the dominant tenement is higher than that of the 
servient tenement so that the natural drainage would be 
from the dominant tenement to the servient tenement, 
then if there is a partition of the dominant from the 
servient tenement, there will be an easement to dis- 
charge rain water but not water of @aily use. L 
Pata PARBHAD v. OHAND, 9 Lah. L. J. 169; 28 P. L.R 
334; A. I. R. 1927 Lah. 383 939° 
2 Prescripticn—Second appeal—Plea of grant 

or custom, whether can be allowed. 

It is impossible to admit in second appeal a plea 
raised for the first time which weuld involve a fresh 
enquiry into questions of fact. 

Where a plaintiff who sets up an easement on the 
ground of prescription fails to establish his case, he 
cannot be allowed in second appgal to set up a grant 
or custom. . 

A person is entibled to enjoy his own land in the 
way he chooses to do, unless heginterferes with his 
neighbours and causesthem injury or inconvenience. 
«N GANPAT v. LAXMAN Sao 21 

Right to drain includes right to clean and 
supervise it. 

The right to supervise the drain and,to have a right 
of way to the drain is accessory to the right to a 
drain and the owner.of the dominant .tenement is, 
thereforg, entitled to demand reasonable convenience 
for clening and supervising the „drain. L KIRPA 
Raw y. NOTIFIED AREA COMMITTEE 213 
Easements Act (V Of 1882), S. 60, Sge Lanptorp 

AND TENANT . 479 


INDIAN CASES, 
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Estoppel. 
See Evipence Act, 1872, s. 116 “1004 
See TRANSFER OF PROPERTY Act, 1882, s, 54 270 


Omission to mention charge in proclamation 





of sale. See C° P. C., 1908, O. XXI, r. 13 493 
— Valuation of suits. See Court FEES Act, 
1870, s. 7, cl. v 35 


Evidence—Admission of document without objection 
— Objection whether can be raised subsequently, 
See Cr. P. C., 1898, ss. 141, 145 713 

at late stage—Practice. See PRACTICE 77 
Death at particular time—Burden of proof—~ 
Presumption as to time of death. 
When the question is not merely one of death but 


of death at a particular time, there is no presump- 


tion as to the time of death but the party concerned 
to make out death on a specified date must prove it 
by evidence. N DEsHRANI v. KISHORE Sincn, YEN, L 
R. 175; A. I. R. 1927 Nag. 104 446 
—— Document—Admission without formal proof, 
effect of. See ConTRACT Act, 1872, ss. 134,139 922 
Document not inter partes—Admigsibility. - 
See GRANT 453 


Evidence Act (I of 1872), ss. 17, 21—Sel/-serving 
statement in Will, admissibility of. 

A statement in a Will which suggests an inference 
as toa fact in issue, though relevant under the pro- 
visions of s. 17 of the Evidence Act, cannot be proved 
by or on behalf of the person who made it or his 
representatives in view of the provisions of s. 21 of 
the Evidence Act. P C NALAM PATTABHIRAMA Rao a, 
MANDAVILLI Narayanamoortuy, 15 L, W. 404; 26 CO. W. 
N. 273; A. I. R. 1922 P. C. 102 835 

ss. 17, 115—Estoppel—Admission of receipt 
in deed, whether creates estoppel—Admissions, evi- 
dential value of. 

A recital of receipt of consideration in a deed does 
not operate asan estoppel. 

Per Ashworth, J.—An admission must be read as 
it stands and it is not permissible to take one part 
of an admission and reject another 'part 

Admissions are of no evidential value once they 
are proved untrue. A Raz BAHADUR SINGH v. RAGHU- 
BIR Prasan, 25 A.L. J. 572; A. IL R. 1997. All. 385 

1037 
S..25—Recovery list signed by accused, admis- 
sibility of, to prove accused's possession of premises. 

Ifthe putting of signature to the recovery list by 
the accused is evidence that the house searched be 
longs to him, this would be an incriminating state- 
ment of the nature of a confession and would not be, 
admissible against him under s. 25, Etidence Act. 
L Bepart LAL v. EMPEROR, 28 P. L. R. 119-28 Cr. L. 


J. 323; 8 Lah. 326; A. I. R. 1927 Lah. 343 707 
———— S. 27. See Cr. P. 0, 1898, s. 162 820 
5. 30. See Custos (PUNJAB) : 924 





S. 34— Production and proof of.account 
books—Plaintiff's vague statement as to dealings, 
whether sufficient proof. . ` 
The production and proof of account books and a 

general statement by the-plaintiff that there were 

dealings between him and the defendant is not suffi- 
cient evidence of any particular item charged against 


the defendant. L BUTA v. TIRLOK OHAND 862 
——— 8.59. See Pena Cope, 1860, ss. 497, 498 
535 


——-—— 58, 60, 63—Secondary evidence of contents 
of document— Evidence of person who has not read 
document, whether admissible. > 
Under s. 63 of the Evidence Act oral evidenĉe of 


the contents of a document must be. given by some 
e 


F 
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person who has seen those contents, that is to say, 
who has read the document. LEvidenée that the wit- 
ness saw the document and heard it read out by some- 
one else is only hearsay so far as the contents are con- 
cerned, and does not fulfil the requirements of s. 60 
of the Act. P CMa Mi v. KALANDAR AMMAL, 25 A. L. 
J. 65; A.I. R. 1927 P. C. 15; (1927) M W. N. 80; 38 M. 
L. T. 41; 25 L. W, 342; 28 P. L. R. 109: 5R 18; 52 M. 
L. J. 376; 6 Bur. L. J. 40; 45 0. L. J. 263; 8 P. L.T. 
280; 31 ©. W. N. 621; 29 Bom. L. R. 8C0 1 
~——— S. 92. See NEGOTIABLE INSTRUMENTS Act, 

1881, s. 46 332 

S, 92, prov. (1), “See VENDOR AND PURCHASER 
568 
——-— 6, 92, prov, (2). See STAMP Act, 1899, s. 2 

(5) (22) 794 
—— 8. 92, prov. (3)—Oral evidence to prove 

that-a deed was not intended to take effect, admis- 

sibility of. 

Parties to'a sale-deed cannot be allowed to adduce 
oral evidence to show that they never intended that 
ownership should pass and that consequently there 
was no sale notwithstanding the execution of a sale- 
deed. A Lacnuan Das v. RAM Prasan, 25 A. L. J. 349; 
A. I. R. 1927 All, 422 1029 

s. 92, prov. (4)—Oral agreement to'accept 
` less than mortgage amount in full discharge of 
mortgage-debt, whether can be proved. 

An oral agreement by a mortgagee to accept a lesser 
amount than is due on a registered mortgage-deed in 
full discharge of the mortgage cannot be proved under 
s. 92 (4) of the Evidence Act. M YEGNANARAYANA 
AYYAR v. SUPPAN Onerry, 52 M. L. J. 224 54 
S. 108—Person not heard of for seven years 

—No presumption as to time of death—Punjab 

Limitation Customs Act (I of 1920), Sch. I, Art. 2 

(b)—Limitation—Burden of proof. 

Though there is 4 presumption of a person's death 
if he has not been heard of for a period of not less 
than seven years, there is no presumption that he died 
at any particular date. 

Ina suit for possession by a collateral ofa vendor 
on the ground of the invalidity of the sale it is 
for the plaintiff to prove that his suit is within three 
years from the vendor's death and it is not enough 
to show that the vendor is dead. L FATEH Ari. 
AHMAD Diy, A. I. R. 1927 Lah. 284 833 
———— sS. 114, lus. (g)—Witness expected to know 

not called—Presumption. 

æ Where a witness of high standing expected to know 
` a party's case is not called to give evidence, the pre- 
sumption is that if called his evidence will not 
be favourable to such party. R Ma Gyr v. Ma Mz, 4 





R. 522; A. I. R. 1927 Rang. 102 250 

——— s. 115. : 
See O P. C.,1908,8 11 527 
See EVIDENCE Agr, 1872, ss 17, 115 1037 


S.116—Landlord and tenant—LEstoppel of 
tenant against denying landlord's title—iMortgage of 
unrecognised sub-division of bhag—-Mortgagor con- 


tinuing in possession under reni-ncte-- Suit by 
mortgagee on rent-noile—Plea of illegality of 
transaction—Estoppel— Bombay Bhagdari and 


Narwadari Tenures Act (V of 1862), s 8. 

The owner of an unrecognised sub-division of a 
bhag who kas mortgaged the same but continues to 
remain in possession by executing rent-notes to the 
mortgagee from time to time is not estopped from 
contending, in a suit brought by the mortgagee on 
the basis of one of such notes, that the rent-note was 

e 
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part of a transaction amounting to an alienation of 
an unrecognised sub-division of g bhag which is 
expressly prohibited by the Bombay Bhagdari and 
Narwadari Tenures Act, and” consequently illegal, 
B BHAVAN ĻALLU v. UMAR MAHOMED Buatsr, 29 Bom, 


L. R.97; 51 B. 43; A. I. R. 1927 Bom. 129 1004 
Excise Officer—Report, whether complaint. e See 
Cr. P. C., 1898, s. 4 (1) 540 
Executing Court—Power to restrict» bidders to 
particular class of people. See C. P. O., 1908, s. 
60 (1) 1008 


Execution of decree—Duty of execution Courstem 
Objection to terms of decree, whether can be enter- 
tained, . . é 
A Court executing a decree cannot go behind the 

terms of the decree and must execute it as it stinds. 
Where a decree declares the personal liability of a 

judgment-debtor, a Court executing the decree cannot 
entertain the objection that the judgment-debtor is 
not personally liable under the decree. L DiLsckH 

Rat v. Lacuman Das, 9 Lah. L.J. 7; 28 P. L. R. 7] 

k 156 

———— Payment by judgment-debtor of decree amount 
into Court—Effect upon other creditors—- Amount, 
whether liable to be attached by another decree- 
holder—Fraud on creditors, what constitutes. 
Every payment-on account of a debt is perfectly 

lawful payment irrespective of its effect upon other 

creditors 

A payment by a judgment-debtor in satisfacticn of 
the decree against him is a final discharge of his 
obligations thereunder and the Court is bound to 
enter satisfaction of the decree. Such money cannot be 
regarded as.lying to the credit of the judgment-debtor 
so as to be liable to attachment by another decree- 
holder, nor does such payment constitute a fraud upon 
other decree-holders, even if there was nothing left 

for them to proceed against. M CHINNAMALU v. 

KUNHIKANNA Menon, A. I. R. 1927 Mad. 625, 24 


Explosives Act (IV of 1884), s. 5, tr. 32, 138 ~ 
—License—Breach of condition by servant— Master's 
hability—Acting ‘in the scope of employment, 
meaning of. ° 
The accused held a license under the Explosives 

Act to manufacture gun-powder, containing a 
condition that the explosive shall be manufactured 
in a tent or lightly constructed building exclusively 
appropriated for the purpose and separated from any 
dwelling house, highway, street. public thorongh fare 
or public place by a distancs of one hundred yards. 
The accused constructed a building which complied 
with this condition. One of his servants employed 
by him to manufacture sun-powder took the necessary 
ingredients from this building to the accused's house 
and performed part of the process of manufacture 
there An explosion Sccurred and the servant and 
another were injured. Om atrial for breach of the 
conditions of the license: 

Held, per Fawcett and Crump, BP (Shah, J. dis- 
senting)—that inasmuch as the servant was actin 
in the course of her emp'oyment and inasmuch aS 
the Statute imposed an absolute liability on the holder 
of the license the accused was guilty E 

Per Shah, J.—In leaving the licensed building and 
going to the accused's house the servant acted oftside 
the scope of her employment and the accused was hot, 
therefore, guisty. B Emprrer v. MAHADEVAPPA Has MANG 
TAPPA, 29 Bom. L. R. 193; A. 1, R. 1927 Bom. 209- 98 
Or. L. J. 364; 51 B, 353 oe E 


972, 


Gambling. See Contract Act, 1872, s. 23 
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Factorles Act (XII of 1941), sa 2 (2) (3), 23,41 
—Factory,’ ‘premises, ‘precincts’, ‘employment’ — 
Drying yard away from main building, whether 
factory—Sortiny ground-nuts by children for 
decorticating them, whether amounts to employment 
—Offence —Manager's liability. 

The word ‘premises’ in s. 2 (3) of the Factories Act 
means the main building and its appurtenances and 
the word ‘precincts’ is intended to include any ad- 
junct thereof. . 

A factory includes everything, machine, rooms, sheds, 
godowns and yards, if within the premises. or pre- 
cincts mechanical power is used in aid of any process 
feveltering for transport or sale ofany article. The 
test is whether mechanical power is used in aid ofa 
manufacturing pëocess used in the premises. If it 
isso used in a particular room. the whole premises 
area féctory and not mercly the room. 

A drying yard 5 or 6 yards from the wall of the 
building in which machinery for decorticating ground- 
nuts is used is part ofa factory within the meaning 
of s. 2 (3) of the Factories Act and the employment 
of children therein in contravention of the provisions 
of s. 23 of the Act is an offence. ` 

The sorting of ground-nuts for use in a ground-nut 
decorticating machine is work connected with the 
article, subject of manufacturing process, within the 
meaning of s. 2 (2) and amounts to employment under 
the Act. 

Once it is found that children are employed in a 
factory in contravention of s. 23 of the Factories Act 
tho oecupier or manager is liable under s. 41 of the 
Act. It is immaterial who actually pays them their 
wages. M RAMANADHAY, In re, 25 L. W. 176; 52 M. L. 
J. 207; 38 M. L. T.78; 28 Cr. L. J. 207; A.I. R.1927 
Mad. 319 235 


Foreign judgment, suit on. See C. P. C., 1908, s. 
13 (B) 555 

Fraud—Swit to set aside decree on ground of fraud, 
when maintainable.» 

A decree kannot be challenged in a subsequent suit 
upon the ground that it is wrong or incorrect or was 
obtained by means of perjured evidence, false docu- 
ments or theelike. Where, however, the allegation is 
that the decree was obtained by practising a gross 
fraud upon the Court, a separate suit to set aside the 
decree is maintainable. G ABDUL Bariv. AMIRJAN 
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Fraudulent transfer—Transfer just before attach- 
ment, whether cun be presume to be fraudulent— 
Undue preference. ° 
The mere fact that a transfer in favour of a cre- 

ditor is effected after the passing of a decree against 

the transferor and just before an attachment under 
that decree is not by itself Sufficient to raise a pre- 
sumption of fraud. R S. R. M. M. NARAYANAN OHETTIAR 


‘v. MAGANLAL 6 Bur. L J. 8, A. JOR. 1927 Rang. 168 


993 
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Grant—Brahmottar—Proof of ancient grant-—Long 
e possession under definite claim— Presumption of lost 
grant —Béngal Tenancy Act (VIII of 1889), s. 
103B—Entey in Record of Rights—Presumption of 
correctness, rebuital of—vidence—Document not 

intor partes, admissibility of , 

‘Ae person who claims to hold asa tenant land within 
the ambit of a zemindar, must provg his right ta 
hold it without payment of rent by a grant from the 
zemindar; but ethe production® of the grant itself ig 


enot the only way to prove a grané, 


INDIAN OASES, 


(1927 


Grant—coneld. 


Where there has been long continued possession 
in assertion of a right, it is a well-settled principle of 
law that the right should be presumed to have had a 
legal origin, it such a legal origin was possible and 
the Court will presume that those acts were done and 
those circumstances existed which were necessary to 
the creation ofa valid title 

Whether a presumption of a lost grant should be 
raised or not depends on the circumstances of each 
case, : 

It is only in cases of.long possession under a claim 
of a definite right that the question of presumption 
of alost grant arises. 

In raising the presumption of lost grant care must 
always be taken to see that long possession is clearly 
established to have been enjoyed under a definite 
claim of right in sucha manner that in the circum- 
stances it was likely to have attracted the notice of 
the person or persons whose rights are adversely 
affected by such a claim. 

With regard to the brahmoitar grants made 
in ancient days in Bengal by the Rajas and 
Zemindars, long possession hy the grantees and their 
successors under a claim of rent-free brahmottar grant 
is all that can be expected after a long lapse of time 
in proof of a legal origin of such grants. Where 
possession under such a claim for a long period 
is proved by direct evidence, the Court not only 
might, but ought to presume that the claim was 
based upon a lost grant. 

Although an entry in the Record of Rights must 
be presumed to be correct unless the contrary is 
proved yet, where the matter is investigated by the 
Civil Court and the parties adduce their evidence on 
the point in controversy, the entry loses its weight 
when the evidence discloses no foundation for it. 

Documents showing the dealing of the property by 
the descendants of tho original grantee, as rent-free 
brahmottar and evidencing the transfer of their in- 
terests are admissible in evidence to prove the title 
of the grantee. C Kiran CHANDRA Roy v. SRINATH 
CHAKRAVARTI, 81 O. W. N. 185; A. I.R 1927 Cal. 210 
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Guardians and Wards Act (VII of 1890), ss. 7, 
39—Removal of guardian, principles relating to— 
Testamentary guardian, when to be removed— 
Welfare of minor. . 

Under s.7 of the Guardians and Wards Act a Court 
cannot appoint another person as guardian in place 
of a testamentary guardian until the powers of such 
a guardian have ceased under the Act. But, under 
s. 39 of the Actitis as much the duty of the Court 
to remove a testamentary guardian as it is to remove 
a guardian appointed by, itself, if any of the grounds 
mentioned in that section exists. 

Jf there are reasons to suspect that a testamentary 
guardian is guilty of continued failure to perform | 
the duties of his trust and has ill-treated or neglected 
to take proper care of the ward, the Court should, 
acting either on the application of any person inter- 
ested or suo motu, remove him, the paramount con- 
sideration for the decision of the Court .being always 
the welfare of the minor. L Kisuxo v. Partaso, 28 
P. L. R. 127 738 

ss. 25, 39—Application for custody of 
ward—Guardien too weak to keep minor» Refusal 
of application, legality of—Court’s duty fo help 

guardian -in discharging his duties. k 

A Court cannot refuse to grant relief under s. 29 
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Guardians and Wards Act—coneld, 


of the Guardians and Wards Act for return of the. 


ward to the custody of the guardian on the ground 
that the guardian is too weak to keep the minor. 
It is the duty of the Courts to protect the weak 
against the high-handed acts of the strong and this 
duty has to be performed with greater vigilance when 
‘the aggrieved party is a duly constituted guardian 
appointed by the Court itself and the victims are 
minors under its charge. : 

Jf the guardian is incompetent or is otherwise an 
improper person to be allowed to continue as such, 
proper proceedings must be taken under s. 39 of the 
Guardians and Wards Act for his removal and the ap- 
pointment of another guardian. But until this is done it 
is the duty of the Court to render all assistance to the 
guardian in the discharge of his duties and to see that 
the minors remain in his custody. 

In order to take action under s. 25 of the Guardians 
and Wards.Act it is immaterial whether a minor 
leaves the guardian's custody of his own accord or is 
removed forcibly by others. L AMIR Kuan v. TALEH 
Musamman, A. I. R. 1927 Lah. 266 807 


—— ss. 34, 35, 36, 41 (3)—Discharge of 
guardian—Procedure for scrutiny of accounts— 
Regular suit. 

‘Where a guardian appointed by Court under the 
Guardians and Wards Act has been finally discharged. 
the Court can, acting under s. 41 (3), direct the 
accounts in his possession to be delivered, but when 
the measure of the guardian’s liabilities is sought to 
be putin issue, the Proper course is to apply to the 
Court under s. 35 of s. 36 and then file a regular 
suit against the guardian. M TIRUVENGADATHA IYENGAR 
ty TTR JYENGAR, 38 M. L. T. 115; 26L. W. 


600 

——— s. 39.. 
See GUARDIANS AND WARDS Act, 1890, ss. 7, 39 738 
See GUARDIANS AND WARDS ACT, 1890, ss. 25, 39 807 
———— 6, 41 (3). See GUARDIANS AND WARDS Act, 
1890, ss. 34 ETO. > 600 
Gwallor State—Custom as to adoption. See Hinpu 
Law—ADoption 778 


Hindu Law—Agreement by father—Suit for specific 
performance -Claim for earnest money. See. P. 
O., 1908, O. VI, R. 17 56 

Suit by reversioner—Prima facie proof of 
nearest relationship, reversioner's duty to adduce. 
A plaiatiff swing as the nearest reversioner after 

the death of a widow must at least adduce prima 
facie evidence that his claim is superior to that of 
auy other person. It is not enough to rely upon 
statements in the plaint or ina genealogical table, or 
merely to prove that a certain relationship existed 
between the plaintiff and the propositus M THOKALA 
SESHAMMA V. YELLABUR VENKATAREDDI, 52 M. L. J, 155: 
38 M. L T. 45 500 


Suit for partition against father, brother and 
alienees from brother—Debt incurred by father 
prior to suit— Decree against family property 
exonerating alienees, effect of—Liab lity of family 
property for decree debt—Institution of partition 
suit, effect of, on antecedent debis of father. 

The purchaser of an undivided share of a Hindu 
co-parcener gets only an equity to enforce partition 
and takes “the share when partitioned subject to all 
the liabilities on it in the hands of his vendor. 

What is decided in a partition suit is the rights 
and liabilities o parties on the date of the plaint. 
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The 'decree refers back to the date of. suit, unlesg 
the partition suit is based on an aftecedent rever- 
ance of status when the Court will have to decide 
the rights and liabilities as on that date and pass a 
decree accordingly. In either case the date to which 
the decree refers will be the date when the severance 
took place. 

For purposes of partition ina 
an account has to be taken of the debts and liabilities 
binding on the estate. In the case of a managing 
member of a joint family, all debts which he has in- 
curred for proper legal necessity of the family he ej® 
entitled to have paid out of the joint property before 
the shares are allotted to the several co-parcenegs;: 
and in the case ofafather he can ask ali his debts 
which are neither immoral nor illegal to be so paid 
out of the joint estate of himself and his sons before 
partition, whether such debts be shown to be for 
legal necessity or not. 

During the pendency ofa suit by a Hindu son for 
partition against his brother and father and aliences 
from the brother a creditor filed a suit against all of 
them on a promissory note executed by the father and 
obtained a decree against the father personally and 
agaixst the family property, the alienees being, how- 
ever, exonerated: 

Held, (1) that inthe partition suit, the aliences 
could get their alienor's share only subject to the 
liability of the debt, notwithstanding that they were 
exonerated in the creditor's suit; 

(2) that inasmuch as on the date of suit for 
partition the family was joint and the father's power 
to sell the joint property for his just debts was 
subsisting, the Court was bound to recognise in the 
decree the existence of such debts as were payable 
out of the joint estate and make the necessary pro- 
vision for their liquidation before directing partition 
by metes and bounds. M Kopvuru VENKUREDDI RA 
MAGUNTA VENKU Reon, 52 M. L.J. 387; (1927) M. W. 
N. 267; 25 L. W. 784; A. I. R. 1927 Mad. 471; 38 M. L. 
T. 342 1018 


Adoption. See TRANSFER or PR6PERTY Act, 
1882, sa. 122, 123 105 


——— Adoption of orphan—Custom— 
Burden of proof—Custom, whether exists in Gwalior 
State—‘Tawarikh Jagirdaran'—Recognition of 
adoption by Government, exfect of—Succession tu 
jagirs and to other yroperties. 4 
Under the Mitakshara an orphan cannot be validly 

adopiad. 9 
If a custom is proved under which such adoptions 

do take placs, they would have to be held valid. 

Tae burden of proving such a custom lies heavily 
on the person setting it up. l 

A custom by which ay orphan can be validly adopt- 
ed does not exist among the common residents of 
the Gwalior State : 

The rules contained in the ‘Tawarthh Jajirdaran' 
(History of the Jugirdars) of Gwalior state are rules 
laid down by the Darbar for rogukating the succession e 
to jagirs. They in no way embody the tecord of 
any particular custom which prevails èn Gwalior 
generally. Those rules are restricted to the jagirs 
and jayirdars and age not applicable to the peeple 
in Gwatior in general. i y . 

There is. no igeoasisbeney gin the succession ofan 
alleged adopted son to a jagir being recognised by 
the State and his not bling a valid adopted son re- 
garding other propertées, the devolution of which doas 


e 
joint Hindu family 
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Hindu Law—contd. : 
not depend on the State's sanction. A SUKEBIR SINGH 
v. MANGEISAR Rag, 25 A. L. J. 185; A. L R. 1927 All, 
952:'49 A. 302 778 


_—— Alienation by limited owner—High rate 
of interest- -Burden of proof as to reasonableness 
of rate of interest. 

"Ghose who support a mortgage by a limited owner 
at a high rate of interest must show not only that 
there was necessity to borrow, but also that it was 
not unreasonable to borrow at such rate of interest. 
© JaTAN SINGH v. MAHADEO PRASAD 686 





—Acquisition from income of husband's estate— 

eAccretion—Iftention—- Test. 

‘hg Powars, settled in the Central Provinces, 
arrived in these Provinees long before and altogether 
independently of the dlabrattas. 

The Powars, settled in the District of Balaghat, 
did not migrate from the Bombay Presidency, bring- 
ing with them Bombay customs, nor are they gov- 
erned by the Mayukha School of Hindu Law. 

The question whether a Hindu widow who pur- 
chased immovesble property out of the profits of the 
estate inherited by her from her deceased husband, 
intended to treat the acquisition 2s an increment to 
her husband's estate or pot, must be judged from 
her actual conduet in making and dealing with the 
acquisition in- question. N RUKHMABAI V. JAIPAL, À. 
1. R. 1927 Nag. 122 457 
— Debts—Ancesiral property, liability of, for 

debts of father. 

Ancestral property is liable for the debts of a 
Hindu father unless it can be shown that they were 
contracted for immoral or illegal purposes. L Mapay 
MOHAN SINGH v. DAULAT RAM 17 


Guardianship—Marriage-—Bride, whether 
must be given away by guardian personally. 

Jnder the Hindu Law itis not absolutely neces- 
“gary that the bride should be given away by the 
‘legal guardian; what is necessary is- that the giving 
away should be with the knowledge and consent of 
the guardéan. Where, therefore, be bride's father 
is unavoidably absent from the marriage and the 
bride is given away by the mother with the know- 
ledge and consent ot the father, the marriage is per- 
fectly valid. C BENODINI How.par v. EMPEROR, 28 
1. J. 397, A. 1. R. 1927 Cal. 480 
A —Step-mother, 

guardian—Morigage, by 

debt. . 

A atep-mother is not a de jure guardian of her step- 
gon under Hindu-Law. 

Where it is not proved that the step-mother was 
in fact the manager of her step-son’s property or tke 
„guardian of his person, 2 portgage of his property 
effected by her isnot a mortgage by ade facto guardian 
and the debt secured by the mortgage cannot be ro- 
garded an agtecedent debt. L CHANDU LAL v. 
Ricxanpt Lal, 28 P. L. R. 65; 9 Lah. L. J. 61, ALR. 
e 1927 Lah. 133 e . 53 


— inheritance —Exclusion from inheritance 
~_pumtness, whether should be congenital and in- 
curable. 

_ Dumbness should be congenital in order to be 
sufficient to disqualify an, heir from inheriting under 
Hindu Law. It must alo be incurafle. - 

Per Shah, J—The rule that congenital deafness 
and dumbness constijutes a disqualification accord- 








Cr. 
711 
whether de jure 
step-mother—Antecedent 











INDIAN CASES. ` i 


—(Bombay School)—Powarss in C. P.—Widow - 


the right to be in possession as 


` 
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ing to. Hindu Law to inherit isnot obsolete, B 


| SAVITRIBAI (JANGSH KHADILKAR V. BHAURTAT SAKHARAM- 


BEHAT, 29 Bom. L. R. 64; 51 B. 50; A.I R. 1927 Bom. 
103 586 


— inherltance—Uncles of the whole blood, 
whether exclude uncles of the half blood. 

The distinction between the whole blood and the 
half blood observed in the case of brothers and their 
sons according to the Hindu Law does nót, under the 
Mitakshara Law as administered in the Bombay Pre- 
sidency extend to the uncles of the deceased, that is, 
the sons of his grandfather. Paternal uncles of the 
whole blood do not, therefore exclude paternal uncles 
of the half blood in the Bombay Presidency. 

The decision in Vithalrao v. Ramrao isnot over- 
ruled by the ruling of the Privy Council in Ganga 
Sahai v. Kesri. B SHANKAR BAJI JOSHI V. KASHINATH 
GAXESH PURANIK, 29 Bom. L. R. 1; A. I. R. 1927 Bom. 
97; 51B. 19k 430 


Joint family-—Alienation by co-parcener * 

—Suit for partition by other members—Allotment 

of property alienated to alienor's share—Equities— 

Date of ascertaining value of alienor'’s share. 

Where a member ofa joint Hindu family alienates 
a particular item of property for purposes not bind- 
ing upon the family and the value of the property 
so alienated is less than the share of alienor, in the 
joint family properties, in a suit for partition brought 
by another member of the family, it is competent to 
the Court to allot the property “so alienated to the 
alienating member and thereby allow the vendee to 
retain it. ` 

The value of the share of' such alienating member 
must be determined as atthe date of the alienation 
and not at the date of suit. M SIYANARAYANA PILLAT 
v. MUTHUKUMARA SITHAPATHIAR, 38 M., L. T. 122 747 


Alienation by co-parcener—Suit to 
set aside alienation and for partition—Equities 
in favour of alienee—Allotment of property alienated 
to alienor’s share—Mortgage with possession by 








manager without necessity—No suit to set aside 
mortgage by junior member for over 12 years— 
Mortgage, binding nature of—Suit for partial 


partition—Objection as to maintainability of suit, 
whether can be first raised in second appeal. 


In asuit by a Hindu co-parcener to set aside an 
alienation hy the other two co-parceners and for parti- 
tion of the properties alienated, it was found that the 
alienee had spent some money for improvements, 
that he was entitled to grds of the items purchased by 
him in any event, and as to the remaining 4rd he had 
othidar and that the 
plaintiff could not recover without paying the otht 
amount and compensation for improvements: . 

Held, that in effecting the partition, the items 
alienated should, in equity, hbe allotted to the share 
of the alienors and the alienee must be allowed to 
retain them if possible. iene 

An objection to the maintainability of a suit as 
being bad for partial partition cannot be allowed to 
be taken-for the first time in second appeal when no 
issue thereupon has been raised in the Courts below. 

A usufructuary mortgage executed by a manager 
of a joint family without necessity, is binding upon 
a junior member thereof who has not sued to se 
aside it for over 12 years from the date ofdhe mortt 
gage. M NAGUR PICHAI RowTHER v. RAKKAPPA, A.I 
R, 1927 Mad, 528 202 
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-Joint family—Illegitimate sons and 
ters daugh of deceased member of family—Right to 
claim maintenance—Natlukottai Chetties, whether 
Sudras. 

Under the Hindu Law the illegitimate son of a 
permanently kept concubine of a deceased Sudra 
is entitled to maintenance from the Go-parcenary 
property of the family of which his father was a 
member. 

The illegitimate daughter, however, has no such 
right of maintenance. No Hindu Law text makes 

» any provision for her and she cannot be regarded 

asa member of the joint family of the father. 

Nattukottai Chetties are Sudras. M P, M. A. M. 
VELLAIYAPPA OnETTY v. NATARAJAN, 52M. L. J. 229: 25 
L. W. 493; A. R 1927 Mad. 386; 50 M. 310 655 
—————_-———_ Manager— Agreement to sell— 

Liability for damages. See Contract Act, 1872, s. 

73 A 422 
——- Manager's liability to maintain mem- 

ber. See Lunacy Acr, 1912, s. 88 575 
——_— Partition—Separation of one mem- 

ber—-Presumption of separation of other members 

inter se~No presumption of separation of ether 
members from their sons. 

When it is established that in a joint Hindu 
family consisting of three brothers, one has separated 
from the other two, there is a presumption that the 
remaining two brothers have separated inter se but 
there is no presumption that such a brother has 
separated from his own sons. On the other hand, 
the’ presumption is to the effect that such a brother 
with his descendants will form the members of a 
joint Hindu family governéd by the Mitakshara 
Law. O DEPUTY COMMISSIONER, PARTABGARH v. SHEO 
Naru, 4 O. W. N. 215; A L R. 1927 Oudh 149 689 
- —-—— Presumption of jointness—Alienation 
by manager—Burden of proving that property 
alienated is ancestral property—Alienation of joint 

‘ and self-acquired property —Partial necessity— 

Procedure—Rights of alienee. 
Although, ordinarily, as between two Hindu bro- 
thers there is a presumption of jointness; yet, when 





2 suit.is brought for the recovery of possession of a - 


certain property that has passed out of the hands of 
the family: of which the plaintiffs are members, 
and in that suit it is contended by the defendants, 
that the property sought to he recovered by the 
plaintifis was not the ancestral property of the plaint- 
iffs, the burden*of proving that the property was 
ancestral lies on the plaintiffs. 

Where, in the case of an alienation by the manager 
of a joint Hindu family. of properties belonging to 
the family and his own self-acquisitions, the pro- 
portionate amount of the sale consideration found 
to be ‘for legal necessity is in excess of the propor- 
tion that the join family property bears to the self- 
acquired property, the members of the joint family 
impugning such alienation are not entitled to recover 
any portion of the joint family property from the 
alienee. A LAOHMAN Dusz v. AMBIKA Dune, A. IL R. 
1927 All. 366 444 
———— ——— Property of joint fanily— Revenue 

registry in the name of same members— Compromise 
decree against these members, whether binding on 
family—Manager, power of, tn confess judgment. 
Where a-person is entered in the revenue papers 
Tepregenting himself and others of his family he 

be sued, ina suit calling in question that entry, 
representative gf these other members, 
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It is compatent for the persons representing a 
family in the village khewat to confess*judgment in a 
suit brought against the family on ths ground that it 
had no interest in the land. 

A compromise decree passed asainst a manager or 
representative of a joint Hindu family is binding on 
the other members of the family in the absence eof 
fraud or collusion. A Rau LAL KOERI v. Pancuu AHIR 
L. R. 8 A. 69 Rev 316 


Joint family—Property standing in the 
name of a member-—Presumption—Nucleus, Burd ue 
of proof. 

There is no presumption that a Hindu family has 
any joint property and it is necessary to establ&h 
the existence of a nucleus of joint family property 
before the property iu the possession of any one mem- 
ber can be presumed to be joint family. prop sty, 
B Dasi Ramat PATIL v. Laxuay Raoji TAGE, 29 Bom 
L. R. 122; A. I. R. 1927 Bom. 110 937 


———— Sale of ancestral property—wN ecessit 
—Duty of vendee—Portion o f sale consideration 
not accounted for, effect of. 


Where a Hindu father has 
for the discharge of his debts, 
bulk of the proceeds of the 
the fact that a small part is not accounted for will 
not invalidate the sale. From this, however, it does not 
follow that the sale will be invalidated wherever the 
part of the sale consideration not accounted for can- 


Where it was found that the sale chaen b 
made after due inquiry as to the legal Bea a 
vendee, that such necessity was proved by him to the 
extent of Rs. 3,000 out of a total price of Rs. 3,500 end 
that the sale was for an adequate consideration: 

_ Held, that the mere fact that after a long interval of 
time the vendee was no® able to establish how the 
surplus of Rs. 500 was applied was not as 
ground in Jaw for setting aside the sale. 
Krisun Das v. NATRU Ram, 25 A. L. J. 80: 
1927 P. ©. 37; (1927) MW. io 
31 C. W. N. 462: 541. A. 
L. J. 386; 52 

130 
Will, validity of—Insolve 
father—Power to sell son's ae in jama oi 
perty, whether vests in Oficial Receiver. 

Wherea Hindu father and „hie son form a joint 
Hindu family and tontinue to be “joint until'the death 
of the father, any Will made by the fathenis inopera- 
tiveand invalid so faras the joint Property is eccy- 
cerned and the son takes his father's estate bY suryi. 
vorship. ké . 

The power of a Hindu father to sell his son's shere 
in the joint famêly property for paying off his just’and 
proper debts vests, on the insolvency of the father, in 

the Official Receiver, „L Prar Bar v. Tersi DaseTanton 
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cHan Mat, 9 Lah. L. J. 30; 28 P. L. R. 134; A. 
1927 Lah. 152 : 
—____—. Marrsage—Marriage amongst sub-castes, 

validity of. See PaNAL Cope, 1960, s. 498 236 
— Minor ~Mortgage, payment of—Guardian, 

ndtural, whether can grant valid discharge. 

The de facto and natural guardian of a Hindu minor 
has full power to collect debts on behalf of the minor 
ail to give a valid discharge in respect thereof. 
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Therefore, in the absence of fraud or collusion -a ” 


mortgagor who pays the mortgage-money to the de 
facto and natural guardian of the mortgagee, who is a 
Hindu minor, obtains a valid discharge of the mort- 
“Mhge-debt. L LABHU RAM v. SAZAWAR, A. 1. R. 1927 
Lah. 237 129 
a Partition--Manager how far liable to 
reader account. : 

A member of a joint Hindu family in asking for an 
account in.a partition suit cannot object to the 
various items of past expenditure by the karta, but 
he can call for an account for the purpose of ascer- 
taining how much was saved each year out of the 
income in order that it may be at the disposal of the 
joint family for partition. Pat Sita Ram v, Hanuman 
Prasan, 8 P. L. T. 145 632 


—— Mother's share on division between 
sons—Arrangement for maintenance of mother—Suit 
by mother for partition, mainiainability of— 
Actual division by metes and bounds between sons 
whether necessary. ` 
A mother cannot maintain a suit for partition and 

recovery of a share against her sons, where in a 

partition between the sons after the father’s death 

provision has been made for her maintenance-for life, 
and the arrangement has been accepted by her. 
lt may be that the word ‘dividing’ in the text of 

Hindu Law giving the mother a share when the sons 

divide after the death, of the father does not include 

a mere expression of an intention to separate but 

it certainly covers a separation in fact and does 


not restrict it to a division by metes and bounds where 


immoveable property is concerned. 

The share which the mother receives on partition 
of the fartily estate amongst her eons she receives 
for her lifetime only and the true nature of the 
estate so received is a provision for maintenance, 
O Rasat v. DHARMRAT, 4 Ò. W. N. 168; A. 1 R. 1927 
Oudh 136 621 


——- ——— Separation of one member, effect of 
—Self-acquired and ancestral property, blending of 
—Adoption by wtdow—<Authority of husband— 
Consent of reversioners. 

Order IX, r.5 ofthe Civil Procedure Code has no 

application to appeals. , ° 
One member ofa joint Hindufamily can separate 

himself from the other members of the joint family 

and is on separation entitle to have his share in the 
property of the joint family ascertained and parti- 
tioned off for “him, and the remaining co-parceners, 
without any special agreement amongst themselves, 
may continue to be co,parceners and to enjoy as mem- 
* bers of. a joint ffmily what remains after such a 
partition of the family property. 
Where the head of a joint Hindu family treats 
cerfain self-acquired property in exactly the same way 
“as the ancestral property of the family, and keeps no 
separate account of its income and expenditifre, such 
corluct is sufficient to @rove that the self-acquired 
property is blended with theancestral property so as 
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to alter it from self-acquisition into ancestral property. 

Where a Higdu widow who has no express author- 
ity from her deceased husband to make an adoption to 
him, makes an adoption without the consent of his cc- 
parceners, the adopted son obtains no rights in the 
joint family property. B BABANNA Sancappa V. PARAVA 
NINGRASAPPA, 28 Bom. L. R. 1446; 50 B. 815; A. I. R. 
1927 Bom 68 : 147 
_——-— Setilement—Estate granted to widow— 

Life-estate or widow's estate—Construction—Power 

to alienate for necessity. 

The sole surviving member of a Hindu family who 
had to provide for a brother's widow, a daughter's 
son, and the widows of two predeceased sons, under 
a settlement of his properties during his lifetime 
made a grant of a share in some villages to his 
daughter's son and brother's widow and granted the 
shares in all other villages to his sons’ wives in 
the following terms: “The restof the shares and 
the house l have given to my sons’ wives on this 
condition that the said widows should remain in pos- 
session of the properties given to them and should 
maintain themselves with the profits thereof... .. 
My sons’ wives and my brother's wife should remain 
in possession of their shares, which I have given 
them, for their whole life..... On the death of 
one of the sons’ wives the other shall get her share 
also. In short, so long asthe three Musammats are, 
or any of them is, alive none of my reversioners 
shall have a claim to their shares:” 

Held, that the grant to the sons’ widows was a 
grant of a life-estate with remainder to the settlor 
and his heirs and not of a widow's estate as recog- 
nized by Hindu Law. 

One of the necessary incidents of a Hindu widow's 
estate is the power to transfer the properties abso- 
lutely in case of legal necessity. A BALBHADAR SINGH 
v. UDAI NARAIN SINGH 516 


——— Widow—Alienation—Surrender to next 

. reversioner—Reversioner's right to sue alienee for 
possession during life-time of widow—Surrender by 
daughter succeeding widow, effect of. 

When a reversioner obtains the estate through 
surrender by the life-estate-holder of her estate he is 
not entitled to question her alienations during her 
lifetime but must wait till her death to do so, the 
reason for the rule being that an alienee for consi- 
deration from a widow is reasonably entitled to cal- 
culate that the alienation which sho has made to him 
will hold good at least during her life-time. 

This rule is equally applicable where the aliena- 
tion is made by a widow and the daughter who suc- 
ceeds after her death surrenders the estate to the next 
reversioner without having’ questioned the alienation 
within the period of limitation; in such a case the 
daughter must be deemed to have acquiesced in the 
alienation made by her mother and treated it as if 
it was her own, so as to rende? the alienation not 
liable to be questioned during the daughter's life-time 
also. M VENKA Ramayyav. Venra Narayya, 52 M. L. 
J. 634; A. 1. R. 1927 Mad. 530 639 


Decree against widow representing” 
her husband's estate, whether binding on reversicner, 

Where the estateof a deceased Hindu has vested 
in a female heir a decree fairly and properly obtain- 
ed against her in regard to the estate is, in the ab- 
sence offraud or collusion, binding on the rever- 
sionary heir. O GANPAT PANDEY tv. BINDESHARI DARTAB 
BAHADUR SINGH, 4 O. W, N, 140; 2 Luck 138 481 
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Widow— Gift in favour of daughter in lieu 
of dowry, validity of. . - 
Under the Mitakshara Law, whether a daughter 

is or isnot excluded from succession, it is the duty 
of her father, and after him ofher brothers, ifany, 
and inthe absence of brothers, of her mother, to 
unite her in marriage to a suitable husband before 
she attains theage of puberty. 

The widow of a separated Hindu governed by the 
Mitakshara law, is entitled to make an alienation of 
her husband's property to provide a dowry for her 
daughter, and such an alienation cannot be questioned 
e by the reversioners of the husband provided it is 
a reasonable alienation in the circumstances of the 
ease. The question whether it is or is not a reason- 
able alienation in the circumstances of a particular 
case is a question of fact. ‘I'he same rule applies 
to a gift of immoveable property made by the widow 
in favour of her daughter immediately after the 
latter's marriage, in lieu of dowry. For the applica- 
tion of this rule it is immaterial that in any par- 
ticular family daughters are excluded from succession 
under custom. O Upar Datv. AMBIKA PRASAD, 4 O. 
W. N. 133; A. I. R.1927 Oudh 110 503 


Gift—Subsequent surrender to rever- 
sioner—Reversioner, whether competent to set aside 
ift. 

X gift or gratuitous conveyance executed by a 
Hindu widow is not liable to be avoided during her 
lifetime by a reversioner to whom she subsequently 
surrenders the whole estate. M Soxar KARUPPA 
PILLAI v. IRULAYEE, 52 M. L. J. 195; 25 L, W. 303; A. 
I. R. 1927 Mad. 429 580 


-—— Re-marriage— Forfeiture of widow's 
estate— Custom to the contrary—Possession Jor twelre 
years after re-marriage-—Adverse possession—Hindu 
Widow's Re-marriage Act (XV of 1856), s. 2. 

The rule enacted by s. 2 of the Hindu Widow’s 
Re-marriage Act of 1556, that a Hindu widow on re- 
marriage forfeits all her rights and interest in her 
deceased husband's property does not apply toa 
Hindu widow who was permitted by custom to re- 
marry even prior to 1856, and such a widow does 
not, therefore, acquire ownership of her husband's 
estate by adverse possession by continuing in pos- 
session of the same for more than twelve years after 
her re-marriage. A MANGAT v. Bnarto,49 A. £03 734 





Right of maintenance and residence 


in family hoùse—Bona fide purchaser for value, 


rights of. 

A Hindu widow’s right to maintenance is liable to 
be defeated by a transfer of the husband's property 
to a bona fide purchaser for value without notice of 
the widow's claim for maintenance. It is also liable 
to be defeated by a transfer to a purchaser for value 
_ ven with notice ®f the claim, unless the transfer 
was made with the intention of defeating the widow's 
right and the purchaser had notice of such intention. 
A widow's right to receive maintenance is one of an 
indefinite character which, unless made a charge 
upon the property, is enforceable only likeany other 
liability in respect of which no charge already exists. 
But, where maintenance has been made a charge upon 
the property or it has been agreed that it will be a 
charge on certain property then the transferee must 
hold it subject to the charge. 

There’is a distinction between the right of a widow 
$o continue to live in the ancestral family house and 

e 
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her right over other partsof the property. If she 
is living in the ancestral family house then any 
transfer or purchase unless it is fur family necessity 
would be subject to that right. el BELI 1 AM v, Pery 
Kaun, A.J. R. 1927 Lah. 218 504 


Widow —Surrender of estate to next rever- 
stoner—Reversioner's right to challenze improge r 
alienations during widow's lifetime. 

A reversioner to whom a Hindu widow surrenders 
herestate is not entitled, during the lifetime of tLe 
widow, to challenge transfers made by her before 
surrender which, though not binding on the rever- 
sioner, would have been good for the widow's lif 
time but for the surrender. A LACHHMI CHAND v. 
Lacuno, A. L R. 1927 All. 258; 49 A. 324 704 
———_ WII, construction of- -Intention of læteler 

—Bequest in favour of two persons —Joint tenancy 

or tenancy-in-common. 

The intention of the testator is a very important 
element in the construction of a Will, but where the 
language of the Willis clear and unambiguous, the 
question of finding out the intention of the testator 
does not arise and the Will has to be construed accore- 
ing to its plain language. 

When a gift ora Willis in favour of two perscns 
without any definite specification of the extent of their 
shares, they take as tenants-in-common and not us 
joint tenants. 

The principle of joint tenancy is unknown to the 
Hindu Law except in connection with the joint family. 
L Jro v. Ruxway, 28 P. L. R. 78; A. L R. 1927 Lah, 16: 
8 Lah. 219 i 54 


— , construction of—Trusts, fuilur, of— 

Disposal of surplus. 

A Hindu testator dirccted in his Will that out of 
the income of his estate a sum of Rs. 650 subject tu 
the increase mentioned in a subsequent para, of the 
Will) be remitted monthly by his executors or trustces 
to the Managers for the time bein% of a certain temple 
out of which a sum of Rs, 100 shouid be paid to cer- 
tain persons in succession and the residue should le 
appropriated towards the expenses of performing 
puja at or otherwise maintaining the eaid*temple and 
of the daily feeding of the poor there. In a subse- 
quent clause of the Will the testator further directed 
that after making the payments mentioned in tke 
Will the surplus of the income of his estate should he 
applied in the manner respecting the said monthly 
sum of Rs. 650, or soemuch thereof as was not re- 
quired for the support of the, persons mentioned in 
the earlier clause, towards the performing of puja and 
other religious ceremonies and for the daily feeding 
of the poor at the temple previously mentioned. The 
trusts in respect of the’sum of Rs. 140 mentioned in 
the earlier clause failed: 

Held, (1) that the lager clause in the Will was a 
general residuary clause sweeping up all that wag 
not dispused of by the previous clauses and that, 
therefore, this monthly sum of Ks. P fell into tLe 
residue of which trusts were declared by the latter 
clause; a . . 

(2) that under the latter clause the residue twas appli- 
cable for the religious and charitable puspusts mien- 
tioned in the earlier clause and that, therefore, éhere 
was no sum not disposed of by the Will to which tle 
rules of intestacy would apply. PG Poursttraumg 
AGARWALA v. GOBIND Prasap, A. I. R. 1926 P. C, 5z; 
d3 C L. J. 465;%4 A, L. J. 58; 28 Bom, L, R. 91%. 51 
M. L.J. 6 A . 254 
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Hindu Widow's Re-marriage Act (XVj of 1856), 

s. 2. See Hinpu Law 734 
inam grant*Construction—“Grant to representa- 
: tives and assigns "Death of grantee before signature 

by Inam Commissioner—Grant, whether enures to 

heirs of grantee—Madras Board's Standing Order 

No. 82 (%), applicability of. | 

en inam title-deed issued by the Government ran 
as follows:—"“The inam is now confirmed to you, 
your representatives and assigns to hold or dispose 
ofas you or they think proper.” The grantee, how- 
ever, died before the Inam Commissioner signed the 
orant. On a question arising whether the title to 
the grant enured to the benefit of the heirs of the 

antee? e 

Held, (i) that the words “representatives and 
assigns” were mere words of limitation intended to 
he absolute estate whieh the Government 
proposed to confer upon the grantee; 

(2) that the title-deed did not, therefore, grant 
any estate to the heirs of the grantee and, as he 
was dead before it was actually executed and signed 
by the Inam Commissioner, his heirs did not obtain 
any rights under it; A 

(3) that Order No. 52 (2) of the Madras Board’s Stand- 
ing Orders which referred to cases of death, of grantee 
after the actual grant had no application to the 
case. M CuENDRAMMA V. NARASIMHAN, 52 M. la. J. 253; 
(1927) M. W. N 156; 38 M. L. T. 183; 25 L. W. 546; A. 
T. R. 1927 Mad. 40Ł 74 

e Tax Act (X! of 1922),s. 4 (3)—Income 
atk hala in trust—Salary of Professor 
dedicated to charitable object—Lxecutory trust— 

Exemption from income-tax. f 

The salary of a Professor who, as 8 condition for 
holding the office, had agreed to dedicate the whole of 
it to the benefit of students and who in fact on receipt 


o 
upon, is 
Income ‘Tax Act, salary : 
to be income from property held in trust. R 
COMMISSIONER OF INCOME-TAX V. ‘A, Eccar, 4 R. 538; A. 
T R. 1927 Rang. 95 255 
ss. 8, 12, 66—Interest on securities hypo- 

thecated to Bank as security for overdraft, whether 

tazable-~ Received, meaning of—Nimak sair, whe- 

ther Liable to be taxed—Reference—Iinding of fact 

—Interference. a - h . 

Certain Government securities were deposited with 
a Bank as security Some of them 
were endorsed over 1 
of-attorney wasa 
jt to transfer any O i 
others. The Bank collected* the income from the 
securities and credited the same to the assessee from 
month to month and the interest on 
was debited similarly. The Swner was assessed on the 
income of the securities It was contended that the 
income from the securities, at least to the extent of 
the interest on the overdraft paid to the Bank should 
be deducted from ghis taxable income: 

Held, ‘(i) that the securities inħo way ceased to be 
the property of the assessee and that the income 
from them was, therefore, a part of the income of the 
assessee; pre 

` e (ii) that the income was ‘refeived’ by the assessee, 
gas ib was received by the Bank as his attofmey and 
on his behalf, althoug&i the Bank @ad a’charge over 


express t 





it; and A ° | 
(iii) that the assesbee was, therefore, liable to be 
assessed on tho whole income. 
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Nimak sair,’ that is, income from the settlement of 
the right to collect a particular kind of earth in a 
particular area during a particular season for the 
purpose of extracting saltpetre, where it isof are- 
curring nature, is similar to rent and royalties from 
the letting of coal and other minerals and is liable 
to be taxed as income from ‘other sources’ under 8. 
12 of the Income Tax Act. 

A finding of fact arrived at by a Commissioner is 
binding on the High Court in a reference under the ~ 
Income Tax Act whére it is not vitiated by any im- 
proper process or by failure to give effect to some e 
tule of law. Pat MAHADEO ASHRAM Prasad v. Oon- 
MISSIONER OF INCOME-TAK, 6 Pat. 29; A: I. R. 1927 Pat. 
133; 8 P.L. T. 359 897 


-gs. 23, 66—Assessment under s. 23 (4), - 
legality of--Question of law—Reference to High 
Court. 

Whether an Income Tax Officer has proceeded 
legally in assessing a person. under s. 23 (4) is a question 
of law and where this question is involved no appeal 
lies to the Assistant Commissioner of Income Tax 
and the High Court will direct the Commissioner to 
refer the case for the opinion of the High Court 
under s. 66, Income Tax Act. L Kuusnt RAM-KARAM 
OBAND v. COMMISSIONER OF Income TAH, PUNJAB, A. 
I. R.1927 Lah. 288 774 


—— ss. 33, 34, 25—Commissioner’s power to 
review— Escaped assessment’, meaning of-—Wrong 
person assessed—Power to assess right person— 
Limitation. , 
Where an income is assessed in the hands of an 

assessee to whom it is subsequently found’ not to 

pelong, it must be held that the income ‘escaped’ as- 
sessment within the meauing of s. 34, Tncome Tas Act, - 
as regards the person to be really assessed. | 

Income Tax Commissioner's powers of review under 
s. 33, Income Tax Act, in respect of an assessment 
proceeding are subject to the' limitation’ imposed’ by 
s 35 of the Act. . 

Whatever may be the reason for which an Income 
Tox Officer may fail to assess any income within the 
period prescribed by law, he is not competent to assess 
it after the expiration of that period of limitatioù. 
L In the matter of ASSESSMENT OF GANESH Das oF 
Amritsar, A. I. R. 1927 Lah. 248 675 


ss. 64, 66—Assessment of firm—Business 
carried on in different places— Principal place of 
business —Tests—Dispute as to principal place of 
business—Procedure---Assessment before decision of 
dispute, illegality of—High Court's” jurisdiction to 
require stating of case—Commissioner's power to 
question jurisdiction—Procedure—Objection, when 
to be raised—Winding-up of business, effect of, on 
jurisdiction to assess. 

‘Aga rule it is better in a statement of a case under 
the Income Tax Act to confine the case to findings 
of fact, and to the expression of the Commissioner's ` 
opinion upon the points raised, and not to burden 
the case with arguments, or in the case to question 
the jurisdiction of the Court to require a case to’ be 
stated. 

An order for a case to be stated, is in the nature 
of what is known in Calcutta and in England as the 
issue of Rule Nisi to show cause on certain ,questions 
indicated in the order made by the High Court. 
The Commissioner, or other authority, in stating the 
ease in effect shows causo against @he contention o 
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the other s'de, and in showing cause he is clearly at 
liberty, when he appzars before the Court to argue 
the cas3, lo take the objection that under the law 
there wis no power to issue the Rule, or to direct the 
case to be stated, and that, therefore, the High Court 
had no jurisdiction to decide the question raised in 
ths case. : 

In strictness the objection as to the jurisdiction of 
the High Ovurt to require a case to be stated should 
ba taken when the question of whether it wis a fit 
cass in which a case ought to be directed to be stated 
is considered by the Court. 

Where a question as to which is the principal 
place of business ofa Company arises, the Income 
Tax Oxficer cannot himself decide the question or act 
as though it had been determined in accordance with 
the provisions of s. 64 of the Act and if he proceeds to 
prejudge the issue or to act as though it has been 
determined and to assess a firm as though their 
principal place of business was in his own jurisdiction, 
in spite ofthe dispute being still undetermined, he 
acts illegally, 

Where the question about the principal place of 
business is between places in more Provinces than 
ons, it is to be determined by the Commissioners 
concerned and if they do not agree, by the Board 
of Inland Revenue Whensucha question arises the 
Inz..n3 Tax O ficer should im n2diately communicate 
the fact of such question having arisen to his own 
Oo n nissioner. > 

Wheres threis a total failure on the part of the 
Inco.ne Tax Authorities to apply the plain provisions 
of s. 64, and on the other hand, an illegal assumption 
of authority by ths Income Tax O ficer in one of the 
places of business to assess the asszssee, as thongh 
their principal place of business had been determined 
to bə in such placa, the existence of an alternative 
remedy under s. 64 (3) does not affect this case, and 
cannot be held to be a bar to the right of the appel- 
lant to havea case stated, and to the jurisdiction of 
the High Court to answer those questions in the way 
in which ib holds they ought to be answered. 

Ordinarily the principal place of business of a firm 
or Usmp.ay is the plice at which the persons direct- 
ing the Company or firm do their business. 

The fact that goods are manufactured ia one place 
doss not make that place necessarily the principal 
plaice of business; nor is the fact that the bulk ofthe 
practical business is conducted in a particular place 
a sole or indeed the important test in considering 
which is tifs principal place of business. 

IÈ business was being carried on in a particular 
place, the fact that the business has been stopped 
would not. deprive the Income Tax Authorities of that 
place of their jurisdiction to assess. A In the matter 
of Masses Dina Naru-Hew Ras, 23 A. L. J. 225; A I. 


R. 1927 All. 299 756 
-—_— s. 66. 
See Income Tax Act, 1922, ss. 8 ETC. 897 
See Ixcous Tax Act, 1922, ss. 23, 66° 774 





8. 66—Statement of case to High Court— 
Several assessees—Separate assessment of tax—Same 
questions involved—Joint «anplication to Commis- 
sioner on single fee, whether sutficient—Time for 
filing application—Commissioner or Court, whether 
can extend time. 

Different pers ‘ns who have been separately assessed 
to fucome-tax must file sepirate applieations and 
pay- separate fees for the purposes of stating cases to 
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the High Court under s.63 of the Income Tax Act. A 
single combined applivation by all of them un one 
‘ee is not comp tent even though g common cucstion 
aris:s in all of them. 

Where four ass2ssees who Were sepirately assessed 
to iacome-tax applied on one single application ac- 
comprnied by a fee of Rs 199 for stating a cise to 
the High Court, and the Commissioner direetea them 
to put in four separate applications with | sts of 
fees or to amend the applications by confining it to 
one single assessee, but by the time they mnie their 
election, the period of one month prescribed by s. 66 
(2) had expired: 


Held, (1) that the original application was @etec-” 


tive and there was no proper application before the 
Commissioner for taking action in*the case of ayy oue 
of the applicants. A 

(2) that there was no power inthe Commissioner 
or inthe Court to extend the period preseribed by 
the section. M OoOMMISSIONER oF [NcoME-TAX e. MUTHLY 
Ganca Ragu, 52 M. L. J. 273; 25 L. W. 321; (1927) M. 
W.N.171; 33 M. L. T. 109; 50 ML. 335; A. 1. R.1927 
Mad 545 291 
———— 66A as amended by Act XXIV of 1920, 

object of—Appeal to Privy Council— Question of 

great private or public importance. 

The intention of the Legislature in adding s. G6A 
to the Income Tax Act is to enable an appeal 10 His 
Majesty in Council in casesin which the High Court 
can certify that the question of law involved isune vf 
great private or puolic importance. 

Tne fact that a decision of a particular question of 
law may affect not only the parties to the suit but 
also other persons similarly situated is not by itself 


-a ground for granting leave to appeal to the Privy 


Council. L DELHI Coord & GENERAL Miuns Co. Lp. v. 
COMMISSIONER OF tNCOME-TAX, Dewar, A. L R. 1927 Lal, 


181; 8 Lah. 269; 28 P.L R. 443 97 
Inherent power of Court., Ser Arnitratios 46 
Insolvency—Insolvency of firm --Precedure. See 

Contract ACT, 18/2, ss, 216, 264 389 


Insolvency of Hindu father -Son's share 
whether vests in receiver. See Hrxpu Law -Joist 
FAMILY E 110 

Insurance—Money due under policy- Succession 
certificate See Succession CERTIFICATE Acr, 1588, 
s.4 484 


Interest—Compound interest —Burden of proof. See 

DEBTOR AND CREDI@OR 668 
-—- Compound interegt—Penrity. See CONTRACT 
Act, 1872, s8 16, 74 679 
z- Contract rate—Power of Cour’ to relase 

A Court cannot arbitrarily reduce the rate of inter- 
est which parties have contracted for. L AMAR SINGH- 
DHUNI MaL v Sat DHARAM PARCHARARK Press, Dawn 











75 

-—_——— Interest after date of redemption. see 
MORTGAGE 180 
Penalty. See CUSTOM 269 


Presumption. See MORTGAGE by CONDITIONAL 
SALE D 73 9 
International Law-—Suwiis in foreiyn country end 
in British India between same paPties on “rme 
subject-matter - Stay of foreign action Si niesion 
to jurislictione of British Court- Oppressme and 
vexatious actions---Jurisliction sparingly exer ised 
—Civil Rrocedure Code (dct V of 198, sal) 
A noa resident foreigner who enters appearance 
. 


1106 
e e 
International Law—concld. 


without protest in a suit file? against him in a 
British Court and files a counter-claim, submits to 
the jurisdiction pf the British Court, and can be 
restrained by that Oourt by injunction from proceed- 
ing with a suit in a Foteign Court between the same 
parties and relating to the same subject-matter. 

But this jurisdiction is of a delicate character and 
requires to be exercised with caution. 

A ©ourt will not interfere to restrain an action in 
a Foreign Court unless it is vexatious or oppressive. 
B V.R NAIK v. BALVANT SITARAM MAHINDER, 29 Bom, 
L. R. 138; A. 1. R. 1927 Bom. 135 951 


laterpretation of Statutes. See RAILWAYS AOT, 

1890, s. 192 280 

clarmoniqus construction. 

Tfle various sections of an enactment should be so 
constru@d as not to rendera particular provision in 
the enactment inconsistent with another provision of 
the same enactment. A Desr Sawar v. DAULAT, L. R. 
8 A. 104 Rev.; A. I. R. 1927 All. 346 471 

Marginal notes, value of—Implied repeal. 

Side notes to sections areno real guides to the 
intention of the Legislature, the safest guide to it 
being the language of the section itself. 

Abrogation ofa section by implication is per 
migsible under law N Buaciav. Emperor, 28 Cr. L 
J. 340; A. I. R. 1927 Nag. 203 820 
Similar Acts. À 

Per Marten, C. J.—Where the words of a Statute or 
a Charter are clear, the interpretation or application of 
them in any individual case should not be cut down 
by any arbitrary so-called rules of construction or 
practice which may have been adopted in essentially 
different cases B WATKINS v. LAXMINARAYAN BAsDEO- 
pas, 29 Bom. L. R. 131 
Jats, whether sudras. See AGRA TENANCY ACT, 1908, 

8, 12 650 


Jurlsdiction—Decrce passed in excess of pecuniary 
jurisdiction of Court—Mala fide undervaluation, 
absence of—Decree, whether nullity—Execution 
Court, duty of. 

Wherein a suit which is properly instituted in a 
particular Coyrt on its valuation, a degree is passed 
which is in excess of the pecuniary jur&diction of the 
Court, then in the absence of any intentional mala 
fide undervaluation by the plaintiff, the decree can- 
not be treated as a nullity and the execution Court 
cannot refuse to execute it. B Ampbapas Harirao 
KARANTE v. VISHNU GOVIND BARAMANIKAR, 26 Bom. L. 
R. 1-61; 50 B. 33 ; A 1 R.1927 Bom. 83 109 

——- Ubyection raised at late stage—Duty of 

Courts. See O. P. U., LU, ss 100, 119 37 





Land acqulsitlon—Valuation. of land—Existing 
advantages and possibilities, whether to be taken 
into account —Land used in part for residential 
purposes—Valuation of remaiming portion—Cawn- 
pore, value of land in—20 years’ purchase. 

Jn valuing land for the purpose of awarding com- 
pensation for acqussition under the Land Acquisition 
‘Act, the existing advantages and the possibilities of 
ths land must be takentinfo account. « 

Where a substautial portion of an area acquired has 
been let out for industrial and residential purposes, 
and thefe ig no reason why the rest of the land might 
not, in’the course of time by let in a similar way, 
the litter portion also ought to be assessed as tand 
sit for eindus.rial and resi@ential purpeses and not 
pacrsly as agriculturalland, =, 


INDIAN CASES. 


946- 
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Having regard to the value of land at Cawnpore, 
proper compensation for land within the Municipal 
limits would be ‘at the rate of 20 years’ purchase of 
the rents. A MAKHAN Das v. SECRETARY oF STATE FOR 
INDIA 508 


Land Acqulsitlon Act (1 of 1894), s. 11—Com- 
pensation — Apportionment—Landlord and per- 
manent lessee. 


Where a person granted a permanent lease of his 
land on receipt of Rs. 150 from the tenant and on 
condition of payment of Rs.4 per year reserving to 
himself the melwaram interest in the land and the 
land was subsequently acquired under the Land 
Acquisition Act: 

Held, (i) that the interest of the landlord or mel- 
waramdar was not contined to the right to receive the 
rent and could not, therefore, be valued merely at 
20 years’ purchase of the rent reserved in the lease; 

(ci) that the apportionment of the compensation as 
between the landlord and tenant at }and 3 was not 
erroneous. M NETESA lyerv. Kasa Marur SAHIB, 25 
L. W. 29]; 52 M. L, J. 295; 38 M. L. 1.128; A. LR. 
1927 Mad. 489 628 


S. 23— Market value, assessment of—Profits 
prospective, loss of, whether can be taken into con- 
sideration. 

In ascertaining the market value of land which is 
being compulsorily acquired the Court has to ascer- 
tain the market value not according to the present 
disposition of the land but the market value o the 
land as laid out in the most lucrative and advanta- 
geous manner in which the owner can dispose of it. 
But when once the market value has been assessed 
by taking every circumstance into consideration the 
person interested cannot in addition asx for damages 
on the ground that he might have made profits by . 
engaging in a certain trade or business on the land 
in question. He is, however, entitled to claim dam- 
ages for loss of earnings, if he carries on some busi- 
ness on the acquired land and by virtue of the acqui- 
sition he is deprived of his profits by reason of the 
fact that he cannot find any other place where he 
can carry on the businessin which he was engaged 
on the acquired land. C SURESH CHANDRA BANERJI 
v. SECRETARY oF STATE For INDIA, A. I. R. 1927 Cal. 357 
190 


ss, 23 (4), 24 (3)—Acquisition for opening 
market— Loss of profits from adjoining market, 
whether can be awarded—Damna absque injuria. 

Held, per Walsh, A.C J. and Pullan, J- (Dalal, J., 
dissenting).-_An owner whose land has begn acquired 
under the I.and Acquisition Act for opening a mar- 
ket is not entitled to receive compensation for loss 
= profits derived from an existing market on other 

anad. » 

Section 23 of the Act is limited by s. 24 which lays 
down certain circumstances which must not be con- 
sidered in awarding compensation, though presum- 
a the case otherwise falls within the purview of 
8. 23, . 

Sub-section (3) of s. 24 refers to claims by persons 
interested. 

„Per Dalal, J.—Section 24 (3) was enacted to pro= 
vide against claims by persons other than the owncrs 
of the land acquired. A SEORETARY oF STATE FOR INDIA . 
v. MOHAMMAD ISMAIL KHAN, 25 A, L. J. 177; Atl. R. 
1927 All, 240; 49 A, 353 749 
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Landlord and tenant—Denial of title —Estoppel. 
See Evipenos Aor, 1872, s. 116 1004 


.Diluvion—Reduction of rerit—Re-formation. 


of land—Tenant's rights—Relinquishment of 

tenancy, whit constitutes 

A tenant obtaining reduction of rent on the ground 
of diluvion is not a circumstance which, in the absence 
of an overt act showing an intention to relinquish 
those lands, would amount to relinquishment of his 
rights in the diluviated lands for all times so as to 
debar him from claiming the lands on re-formation. 
C AZIMUDDIN r. ALI Hosan 4 687 


———— Dispossession, partial—Rent, suspension of. 

The doctrine of suspension of the payment of rent 
where the tenant has not been put in possession 
of, or, has been dispossessed from, part of the sub- 
ect leased, is applicable only where the rent is a 
lump sum for the whole land leased treated as an 
indivisible subject. It has no application toa case 
where the stipulated rent isso much per acre or 


bigha, C EBAD ALIP, FATIMA BIBI . 501 
——— -Enhancement of . rent—Construction of 
pottah, 


Prima facie the rent of a tenancy is liable to en- 
hancement on the application of the landlord or to 
reduction on the application of the tenant, unless 
either of them has precluded himself by contract 
from claiming such enhancement or reduction respec- 
tively. ’ 

The word usually employed in creating a fixed 
rent in perpetuity is mokurari but the absence of 
this word is not conclusive if other words are found 
in the grant which clearly show that a fixed rent was 
intended to be created. ` 

A pottah contained the following clause: “This 
pottah is- granted in respect of the above- 
mentioned mouzah and the aforesaid jotes by fixing 
the annual rent thereof at Rs. 418-9-15 gundas in the 
Oompany’s coin as per details in the schedule, and 
you also submit a kabuliyat of your own accord. You 
shall pay the rent year after year according to the 
kistbundi given in the schedule below. Should you 
make default in payment of the kists, you shall pay the 
rents in arrear with interest according to law. You 
and your sons and grandsons, etc., in succession, will 
remain in enjoyment and possession by keeping the 
boundaries intact as they have been from before. 
All profits and losses shall be yours, and you shall on 
no account be competent to pray for a reduction .of 
the rent. You, shall abide by the Survey and Settle- 
ment of rent tô be made by me when necessary. If 
you should make any plea of payment unsupported by 
dakhilas, the same shall be rejected. You shall not 
do any impreper act, and should you do any, you shall 
be answerable for it. Should any new tax be impos- 
ed by Governinent, you shall pay the same separately 
in addition to the rent mentioned in the poitah”: 

Held, that on fhe true construction of the pottah 
there were no terms used in it from which it could 
be inferred that the landlord had abandoned his right 
to enhancement of the rent, whilst the express provi- 
sion that the rent would not be reduced negatived 
any such construction. P C KRISHENDRA NATH SARKAR 
v. Kusum Kamini Dest, (1927) M. W. N. 41; A. LR. 
1927 P. O. 20; 52 M. L. J. 412; 540. 166; 31 C. W. N. 
514; 25 L. W. 631; 45 C. L. J. 305 i 93 


——— Gilandazit—Neglect of landlord—Right to 
enhance rent. See BENGAL TENANCY Act, 1885, ss. 
27, ETU. ; 754 
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Custom -- Abandonment — Landlord's right to take 

possession. . ` 

A tenancy of homestead land created for the pur- 
pose of habitation which is inthe nature of a village 
service tenure is not governed by the provisions of 
the Bengal Tenancy Actor of the Transfer of Pro- 
perty Act. Such a tenancy is not transferable except 
by usage or custom. s 

Where there has been an implied surrender of such 
tenancy and the former tenant has abandoned the 
land the landlord is entitled to take direct possession 
of it C ADHAR CHANDRA Duy», BIPIN CHANDRA Dey 
A.I. R. 1927 Cal. 373 ry] 


Lease, construction of—Building leag— 
Kachha house, erection of —Presumption—Eagements 
Act (V of 1882), s. 60—License for building purposes 
—Building, erection of—Revocation, whether per- 
missible. 

The nature of a lease granted for building pur- 
poses does not depend on the character of the build- 
ing actually constructed. 

If the origin and the nature of a tenancy is not 
known andit is proved that the land was let for 
building purposes and a building was actually con- 
structed on it and remained in occupation of the 
lessee for a long number of years, these facts, in the 
absence of anything pointing to a contrary conclu- 
sion should be enough to lead to the presumption 
that the tenancy was a permanent one. 

A pucca building is a building more permanent 
than a kachcha one, but a mere difference in the 
degree of permanence cannot alter the nature of the 
tenancy.. The fact that a kachha house has been in 
existence for a period of more than sixty years and 
has passed by succession tothe heirs of the lessee 
who originally built the house, may be enough to 
lead to the presumption that the lease is a perma- 
nent one. 2 

Where a license is granted for erecting buildings 
and the licensee erects upon the land a work of a 
permanent nature the license cannot be revoked in 
view of the provisions of s. 60 of the Easements Act. 





- A SITARA SHAHJAHAN BEGAM v. Munna, A. I. R. 1927 


All. 342 479 


e 
Non-payment of rent— Adverse possession. 

A tenant cannot be said to be in adverse possession 
simply because he pays no rent. L LAL SINGH v. 
WADHAWA . . 73 
-— —- Permanent lease—hand acquisition -- A ppor- 

tionment. See LAND ACQUISITION AcT, 1594, a. 11 

628 
— Permanent Įpssee—Right to cut trees. See 
C P. C., 1908, s. 11 ° 1033 


———— Rent, suit for—Tenancy and rate of rent, 
admission of—Proc&lure— Question of title, decision 
of—Appeal, whether lies. 

Where in a suit for rent the tenancy and the rate 
of rent are admitted and there js**no plea of jay- 
ment, the Court has no opjion in the inatter except 
to decree the Buit. It is n&t necessary for the 
Court in sucha case to enter into the, question as 
to what lands are comprised in the tenancy. Where, 
however, an Appellate Court does enter intg that 
question in a suiffor rent and dismisses the suit 
on the ground that the lands described in the plaint 
as comprisede within the®*tenancy are nct the pro. 
perties of the plaintiff but the properties of the de 





fendant, the decisign of suctr questicn, although un“ e 
f z 
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necessary for the purpose of deciding the suit, gives 
the plaintiff a riyht of appeal. G JATINDRA Nata Roy 
v. INDU Buvsuan Basu, A. I. R. 1927 Cal. 410 525 


——— ~— Right to cut trees—Kabuliyat, covenant in, 

effect of. 

It is for the person who challenges an entry in the 
Re@rd of Rights to show that it is incorrect. 

Where a kabuliyat contains a covenant by the tenant 
not to cut or appropriate. trees, that covenant does not 
amount to evidence ofa custom that the tenants are 
not entitled to cut or appropriate trees. 

here a tenant covenants not to appropriate trees 

standing on his holding, he would be bound by that 
cowenant even ifthere be a custom that the tenants 
in thelocality are entitled to appropriate trees. G 
LAKH Nata Berav, NABADWIP CHANDRA NANDI, 31 C. 
W. N. 192; A. I. R. 1927 Cal. 268 $ 


——_—Tank—Lease for fishing and singhara cultita- 
tion, whether creates interest in immoveable property 
—Long user—Presumplion of grant—C. P. Land 
Revenue Act (I of 1917), s. s0—Siwari income, 

- entry relating to, whether binding on malguzar— 
Burden of proof. 

‘A lease of a tank for the double purpose of fishing 
and for cultivation of singhara, creates an interest in 
immoveable property. 

A long continued user of a tank for the purpose 
of cultivating singhkara may give rise to the pre- 
sumption that there was a permanent grant of the 
tank for cultivation purposes. 5 

An entry in the Settlement papers by the Settle- 
ment Officer relating to siwari income, is binding 
upon the malguzar and the burden lies on him to 
prove that the entry was made without enquiry or 
jurisdiction. N Manya v. SITARAM, 23 N. L. R. 16; A. 
1. R. 1927 Nag. 147 438 
Transfer of tenancy—Acquiescence. See 

BENGAL Tenancy Acr, 1885, 8. 5 30 


Transfer of  tenancy—z\cquiescence of 
landlord—Consent and acquiescence, pleas of, 
_ distinction between—-Acquiescence e during progress 
of act und after—Delay, when raises presumption 

of acquiescence. A 

A landlord, who. knowing thata transferee from 
a tenant has entered into pussession of a house 
site and has commenced to expend labour and capital 
in improving it Lor his own genelit, keeps quiet over 
the affair’ and thereby impliedly encourages him to 
go on incurring the “expenditure, will be deemed 
to have acquiesced in tue transferee’s right to ocvupy 
the premises. 

The extent of time and.corfduct which will suffice 
to raise such a bar to the landlord's right to claim 
possession from the transfegee must always depend 
upon the circumstances of each case. 

A plea of consent to a transaction is distinguish- 
able from that ot ratification. 

Consent imports either an express or implied agree- 
ment to waive one's ewa election to a void a transaction 
which two or more persons are fegotiating or are 
about to @oler inio; as such it precedes the transac- 
tión and gives strength to it so as to enable the 
panties to the transaction to complete it on its basis. 
-W hereas ralification is subsequent in point of fact and 
time to a transaction which is voidable. 

“Ih order to sustain @ plea of avqyfiescehce and to 
raise a bar of equitable estoppel, it is incumbent upon 





. phe party relying on*it to show that the conduct of 


` 
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the owner whether consisting in abstinence from 


‘interfering or active intervention was sufficient to 


justify the legal inference that he had by.plain im- 
plication contracted out of his right of ownership. 

Acquiescence is a question of legal inference drawn 
from the facts found. 

There is a distinction between acase where the 
acquiescence occurs while the act acquiesced is in 
progress and another, where the acquiescence takes 
place after the act has been completed. In the 
former case acquiescence is quiescence under such 
circumstances that assent may be reasonably inferred 
from it. In the latter when the act is completed 
without any knowledge or without any assent on the 
part of the person whose right is infringed, the 
matter must be determined on very different legal 
considerations As a right of action has vested on 
him a mere delay to take legal proceedings cannot 
by itself constitute a bar to such proceedings, unless 
the delay on his part, after he has acquired full 
knowledge has affected or altered the position of his 
opponent; but it must count against the person who 
has shown his quiescence under the circumstances, 
from which his assent may reasonably be inferred as ‘a 
matter of legal inference. N GHASIA v. Ram SINGH, A. 
1. R. 1927 Nag. 180 . 855 
Lease—Permanent lease of structure on land—Lessee's 

right to build on structure. 

A perpetual lessee of a structure on a piece of 
land as distinguished from a permanent lessee of the 
land itself is not entitled to build a projection above 
the structure, which is actually leased to him. L 
ABDUL RAHIM v. MUNICIPAL COMMITTEE, DELHI, A. I. R. 


1927 Lah. 225 834 
Legacy—Death oflegatee before testator—Ademp- 
tion. See MUHAMMADAN Law 673 


Legal practitioners — Professional ettiquette — 
Pleader’s appearance as Counsel after acting as 
Commissioner. 

A pleader who has acted as a Commissioner in a 
case should not accept a brief from a party at a sub- 
seguent stage of the same suit. C MAHOMED MALIHA 
v. Marromep JSATAIL Kuan, 44 C. L. J.44l; A. 1 R 1927 
Cal 204 : 309 
Lezal Representatives’ Sults Act (XII of 1855). 

See PROBATE AND ADMINISTRATION ACT, 1961, s. 89 
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Letters Patent (Bom), cl. 12— Cause of action 
arising partly within Bombay—Leave to sue— 
Discretion of High Court to refuse leave—Agent 
purchasing bullion in London—failure to insure 
according to custom of London market—Loss of 
bullion— Suit against agent —Cause of action. 

The plaintif, a bullion dealer in Bombay, sent a cable 
to the defendants in !.ondon to purchase gold bullion, 
The order was accepted by the defendants at London 
The defendants insured the bullion and shipped the 
same. Theship was lost at sea. The plaintiff sued 
the defendants for the difference between the amount 


for which the defendants had insured and that for ` 


they ought to bave insured according to the custom 
of the bullion market in London: 

Held, (1) that no material part of the cause of action 
arose in Bombay; , 

(2) that even if any part of the cause of action 
arose in Bombay, leave to sue in Bumbay should te 
refused in exercise of the discietion vested in the 
High Court under cl. 12 of the Letters Patent. B 
PHILLIP A WATKINS V, LAXMINARAYAN BASDEODAS, 29 
Bom, L, R, 134 : 


“Ya, 100) 


Letters Patent (Gal), 1865, ol. 13—Probate 
proceedings, whether ‘suit'—Transfer—J urisdiction 
„of High Court—Order of Single -Tiiige—Appeal. 


` Proceedings for the grant of Prohate whieh are. 


contested come within the meaning of the word ‘suit’ 
te 13 of the Letters Patent of the Calcutta High 
lourt, 

' The Hizh Court has, therefore, jurisdiction to order 
the transfer of such proceedings from a subordinate 
Court to itself. 

_An order passed by a Judge of the High Court 
sitting on the Original Side, for trausfir of Probate 
proceedings from a District Court to the High 
Court under el 13 of the Letters Patent, is not appeal- 
able. C Pran Kumar PAL v, DARPAHARI Pat, 31 O. 
W N. 254; 54 0. 126; A L R. 1927 Oal. 231 .797 


Letters Patent (Mad), cl. 15—Judgment— 
Order of Judge on Original Side refusing inspection 
of documents disclosed in affidavit Appeal. 

An order of a Judge of the High Court sitting on 
the Original Side refusing to allow inspection of cer- 
tain accounts disclosed in the affidavit of documents 
filed by a party to the suit is nota judgment within 
the meaning of cl. 15, Letters Patent, and no appeal 
lies against that order. M AsHER v. GoPALARATNAM, 
52 M. L. J. 192; (1927) M. W. N. 162; 25 L. W. 483; A. 
I. R. 1927 Mad. 409 642 


——— Cl. 15 —Judgment’'—Order of Single Judge 
of High Court, staying execution of decree pending 
appeal —A ppeal, whether lies—Civil Procedure Code 
(Act V of 1908), O. XLI, r 5—Stay of execution 
—Deecree granting injunction, disobedience of— 
Apnlication for stay of execution, pending appeal, 
whether maintainable. 

An order of a Single Judge ofthe High Court stay- 
ing execution of a decree of a Mofussil Court pending 
the disposal of an appeal therefrom to the High Court 
is a judgment within the meaning ofcl 15 of the 
Letters Patent and an appeal therefrom is maintain- 
able under that clause. 

Where a defendant has been disobeying a decree 
for injunction passed against him, he is not entitled, 
on application pending an appeal against the decree, to 
have the execution stayed. M GovinpAa Ramanvsa 
PEDDA JEEYANGARLAVARU V, KRISHNAMACHARLU, 52 M. L. 
J. 161; 38 M.L. T. 51; (1927) M W N. 248; 25 L. W. 
511; A. I. R. 1927 Mad. 398; 50 M. 380 157 


Letters Patent (Rang.), cls. 11, 16. See PRE- 
SIDENCY Towns INSOLVENGY Acr, 1909, ss. 3 eTc. 265 


Limitation Act (IX of 1908), s. 5, 12—Appeal— 
Time requisite for obtaining copy of first Court's 
judgment, whether can be excluded. 

In computing the psriod of limitation for filing a 
second appehl, the time required for obtaining a 
copy of the order of the Court of first instance caunot 
be excluded under s. 12 of the Limitation Act, even 
though under the rules of the Court a copy of that 
order has also tô be filed along with a memorandum 
of second appeal. L Basu SINGH v. MANGAT Kat, 9 
Lah. L. J. 5: A I. R. 1927 Lah. 192 854 

s. 5, Sch. |, Art.158—Objections to award 

—Limitation—Court's power to exient time. 

Objections to an award must be filed within ten 
days from date on which it ‘is submitted to the Court 
under Art 158, Limitation Act, and the Court has no 

“power toenlarge this period. 

The provisions of s.5 of the Limitation Act do not 
apply, to* applications falling within Art. 148 of Sch. I 
of the Act. L Devi Drrra e. BARU Rau, 8 Lah, 274: A. 

_ L R. 1987 Lah. 273; 28 P. L. R, 441 
[4 
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——— 85, Sch. 1, Art. 164—Application for 

setting aside ex parte decree—Limitation—Court, 

whether can enlarye time —Illegal exercise of juris- 

diction—Revision—Civil Procedure. Code (Act V of 

1908), 3. 115 

Section 5 of the Limitation Act does not apply to 
applications for selling a-ide ex parle decrees. A Court 
has, therefore, nn cliseretion to enlarge the thirty days 
allowed by Art lbt of the Limitatin Act wit®in 
which a defendant should apply to set aside an ex 
parte decree Where a Courtentertains an application 
for sstting aside an ex parte decree after the expiry 


of the pariod of limitation it illegally assumes Bo 


jurisdiction not vested in it. L PAL Sinan “9, 
HARNAM SINGH, A. I. R. 1927 Lah. 319 936 


—— s.5, Sch. I, Art. 173—Civil Procedure Code 
(Act V of 1908), 8. 115—Review, applicutio® for 
—Iixtension of time—Delay, effect of—Review 
applied for on basis of recent decision of superior 
Tribunal—Failure to exercise discretion— Revision, 
whether lies. . 

The discretion allowed by s. 5 of the Limilation 
Act to extend the period within which an applica- 
tion for review must be made, should only be exer- 
cised where an application although made after the 
period of limitation prescribed in the Schedule is 
made without delay, having regard to the circum- 
stances of ths case. 

Where rəview of a judgment is applied for on the 
ground that in view of a decision of a superior Court 
the judgment sought to be reviewed cannot stand, 
an applicition for revisw made two moaths after 
the pblication of the judgment of the sup:rior Court 
cannot be said to have been made after an un- 
reasonable delay. 

Where a Oourt fails to exrcise its discretion upon 
an insufficient ground, the failure falls within the 
purview of s. 115 of the Civil Procedure Code. 
A HARI Lau v. PARMESHARI Das, A. I. R. 1927 e 

S. 6—Document taken in name of minor, suit 
on—Extension of limitation. 

Where on the true construction of à document which 
is the basis of asuit the Court is of opifion that the 
document was taken in the name of the plaintiff, who 
was then a minor, or in the name of the plaintiff, 
acting by his guardian, then the plaintiff is entitled to s 
the benefit of the provisions of s. 6 of the Limitation 
Act. But if, on the other hand, the Court is of 
opinion that the document was tikən solely by tha 
guardian of the minor, they the minor would not 
be entitled to taks tha benefit of the section. B 
PANDHARINATH MANIKSHETU AJAMKHA SARDARKHA, 28 
Bom. L. R. 1431; 50 B, 831; A I. R. 1927 Bom. 61 95 


8.10. See Trests Act, 18:2, 5 6 505 

Ss. 12. See LIMITATION Act, 1908, ss. 5, 12 

. 854 

s, 14 —Suit on promissory note— Limitation 

—Prior suit by defendunt to declare note void— 
Ercclusion of time —H juitable ground: for suspensio 
of time, whether can be pegoynised— Principle of 
denendeni. jud:Pnents . . 5 
No eqnita dle grounds for suspension of a cause of 
action can beatled to the provisions of ths Limita- 


tion Act Solong as there is no les impefiment 
to the filing of a ‘suit earlier, no time can be ex- 
clud: l. $ 


The pendemey of a suiè for a declaration bhat a 
promissory note is vajd as having been obtained by 


1110 
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NT 


the exercise of undue influence and coercion does not 
suspend the ¢ause of action for a suit by the payee 
on the promissory note in the absence of any injunc- 
tion or order of stay restraining the payee from filing 
the suit within the period oflimitation. M Narayana 
BRAHMAM V. MAGANTI SEETHAYYA, (1927) M. W. N 160; 
25 L. W. 426; 52 M, L. J. 396; 50 M. 417; A. L R. 1927 
Maq, 597 776 


— $, 15—Agreement to execute decree, 
whether saves limitation. 

Where execution ofa decree is not stayed by any 
order of Court, a mere agreement by the decree-holder 

esist from executing the decree would not attract 
the provisions of s. 15, Limitation Act. 

Ib isa mistake to hold that a peculiar equity lies in 
overridjng limitation. M ALAPATI SYAMALADOSS V. 
Dorapta SUBBAYYA, 52 M. L. J. 137; 38 M. L. T.42; A. 
I. R. 1927 Mad. 347 20 


s. 15, Sch. |, Arts. 181, 182—EHzecution 
proceedings - ‘Striking off application, legal effect 
of—Obstruction to proceedings—Arplication to revive 
—Limitation—Cause of action—Doctrine of revival, 
whether swept away by amendment to s. 15. 

An order “striking off” an execution application 
from the pending file and consigning it to the record 
room, passed without notice to the parties, is not one 
sanctioned by law and does not fiually dispose of the 
application. 

Where execution of a decree has been suspended 
through no actor default of the decree-holder, the 
latter has a right to ask the Court to revive and 
carry through the execution proceedings which have 


not 








been suspended. This doctrine of revival has not. 


been swept away by the amendment to s.15 of the 
Limitation Act. 

An application for revival is one for which no 
period of limitation is expressly provided for and, 
therefore, falls within Art. 181 of Sch I of the Limi- 
tation Act yequiring to be made within three years 
of the date on which the right to make it accrued. 

The right to make an application for revival of 
execution proceedings accrues upon the date on 
which: the obstacle to its progress eis withdrawn. 

Per Sulaiman, J—The principle allowing a right 
of revival of a previous application is different and 
distinct from that permitting exclusion of time. 
The question of exclusion of time can only arise when 
a fresh application for execution is made, whereas 
it is only a previous application which has not been 
properly and finally dispqsed of which can be revived. 
An application for revival is not a fresh application 
for execution. The principle is based on equity and 
justice, and the decree-holder js merely to request 
the Court to‘take up and continue the proceedings 
which have not finally terminated but which have 
remained in abeyance for some mason or other beyond 
his control. 

Per Mukerji, J -; Whether an application is one for 
revival or not dgpends upon the substance of the 
application and not on its form. 

Per Walsh, Ag. C. 4. “An order made bya Judge 
upon an application which is still pending, that it 
be “struck of", or “sent tothe record room”, made 
either without notice to the decree-holder, or without 
giving hih an opportunity of being heard is a minis- 
terial order, and cannot be regarded, speaking gener- 
ally as a judicial disposal of the appligation. on the 
merits* though special circumstances may appear 
which make it,so, Whether én application is in 
|] e 
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substance a fresh one, or an attempt to revive a 
former one, is, as a general rule, a question of fact 
to be decided with reference to all the circumstances 
of the case. 

A final decree for sale was passed on 7th June, 
1913. The decree-holders applied for execution on 
4th January, 1916, and on 23rd March, 1916, the exe- 
cution proceedings were forwarded to the Collector 
for execution as the property sought to be sold was 
ancestral. On 13th November, 1916, while proceed- 
ings were pending before the Collector ‘a suit was 
brought to obtain a declaration that the property was 
not liable to be sold and this suit was finally decided 
on 6th July, 1920, in favour of the decree-holders? The 
Collector took up the case on 17th August, 1920, and 
returned the papers to the Civil Court for want of 
prosecution. The Civil Court received the records 
on 2lst August, 1920, and ‘struck off’ the application 
from the pending list of execution applications without 
notice to the parties. On 10th January, 1923, the 
decree-holders again applied for execution: 

Held, (1) that the application was one to revive the 
application of 4th January, 1916, which had not been 
properly disposed of and was not time-barred; 

(2) that the application was one for which no 
period of limitation was prescribed for by the Limi- 
tation Act and, therefore, fell within Art. 181 of keh. I 
of the Act; 

\3) that the right to make the application acciued 
on 6th July, 1920, when the litigation suspending the 
sale was finally decided, and that the application in 
question, being within three years of that date, was 
not barred by limitation? A CuuaTrar SINGU v. 
KAMAL SINGH, A. I.R. 1927 All. 16; 25 A. L. J. 201; 
49 A, 276 692 


———— s. 15, Sch. I, Art. 182, (5)(6)—Order giving 
time for payment of decree amount, whether order 
staying execution or injunction—‘Application in 
accordance with law'—Hxecution by one of joint 
decree-holders, effect of—-Civil Procedure Code (Ae 
V of 1908), O XXI, r. 22—Issue of notice— Step- 
in-aid of execution. 

To attract the operation ofs. 15 of the Limitation 
Act it is necessary to show that there was an injunc- 
tion or order staying execution. 

An order merely giving time for payment of the 
amount due under a decree is not an order staying 
execution or an injunction within the meaning of s. 
15, Limitation Act. - 

An execution application is in accordance with law 
within the meaning of Art.. 182 (5) of Sch I of the 
Limitation Act if the particulars required by rr. 11 
to 15 of O. XXI of the Civil Procedure Code are 
mentioned in it, and the mere fact that the applica- 
tion is made by one of several joint decree-holders 
or one of several transferees from a decree-holder 
does not take it out of the purview® of Art. 182 (5). 

Even where an application for execution is notin 
accordance with law a notice issued under O. XXI, 
r. 22, Civil Procedure Code, would be a step which 
would give a fresh start for limitation under Art. 
182 (6).of Sch. I of the Limitation Act L AMIN 
CHAND v. KHIALI, 28 P. L. R. 93; 9 Lah. L. J. 76. A.L 
R. 1927 Lah. 106 475 


s. 19—Acknowledgment — Admission in 
deposition— No denial of continuance of ljability, 
effect of. . 

In order that a statement ina deposition may con- 
stitute an acknowledgment of a liability 80 ag'to save 


6 
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limitation under s. 19 of the Limitation Act, it 
nad not ba express; it may be.implied as a matter 
of inference from the facts and surrounding circum- 
stances of the case - 

Por Reilly, J—An admission of liability in the 
past with no denial that the liability continues may 
imply an admission that the liability continues. Whe- 
ther there is such an implied admission is a matter 
of evidence, not of legal presumption. Before decid- 
ing the question whether there is such an implied ad- 
mission, the Court must examine the context of the 
admission of a liability in the past and the circum- 
stances in which it was made and consider whether 
the maker of the admission had any need or incentive 
in the circumstances to deny the continuance of the 
liability, if he would do so,and whether he had an 
opportunity of denying it. M SWAMINATHA ODAYAR 
v, SUBBARAMA Iyer, 5L M. L. J. 856; A. I. R. 1927 Mad. 
219; 25 L. W. 411 i 10 


— S. 19—Acknowledgment of liability—Letter 
reprimanding creditor for sending bills without 
deducting them from amount due to debtor—Con- 
struction—Denial of liability. 
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A letter sent by a debtor to his creditor ran as” 


follows: “I donot understand why you persist in 
sending me bills when you yourself owe me Rs. 528. 
Please deduct your bill from the money you owe me and 
send the balance of Rs. 181-8 at your earliest...Don't 
send any more bills:" ` : 

Held, that the letter did not amount to an acknow- 
ledgment of liability within the meaning of s.19 of 
the Limitation Act coupled with a claim of set-off, but 
was one denying liability. A Juaan KrsHorsx v. MR. T. 
Caur, A. I. R. 1927 All. 317 189 


——— S. 19 —Letter by general agent of debtor at 
the desire of debtor, whether acknowledgment. 

A letter written by a general agent of the debtor 
at the desire of the debtor before the period of limi- 
tation has expired acknowledging the debt is sufficient 
to save limitation undere. 19 of the Limitation Act, 
1908. O Ram Prasan v. Sant Din, 4 O. W. N.275 784 
S. 22. See O. P. O., 1908, O. VI,R. 17 469 


—~-— SS. 22—Civil Procedure Code (Act V of 1908), 
0. I, 7. 10 (5)—Addition of person as party defend- 
ant—Limitation—Order relates. back to date of 
application—'Actus curiæ neminem gravabit.’ 





When a person is added as a party defendant on. 


application under O. I, r. 10 (5) of the Civil Procedure 
Code the addition takes effect from the date of the 
application. This principle is applicable whether the 
order adding as party is made by the trial Court, the 
Appellate or'Revisional Court, since otherwise, though 
application might be made in time, by the dilatori- 
ness of the Court or by the manœuvres of the opposite 
party or by a mjstaken decision of the Court which 
had to be put right on appeal or revision, the order 
to which the party applying was entitled might not 
be made until the suit had become time-barred. 

It is contrary to one of the clear principles of the 
Law of Limitation that a diligent party who has come 
to Court with his suit or his application within the 
period prescribed should be defeated because the 
Court for some reason cannot or does not give him 
his relief within that period. M Sour INDIA 
INDUSTRIALS v. MOTHEY Narasima Rao, 52 M. L.J. 
199: 28 L. W. 477; 34M. L. T. 126; 50 M. 372; A. L R. 
1927 Mad. 468 ` 680 
m S, 26-—Hasement — Right ta take water 


e. Mi 
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through another person's property, whether easement 
-Co-shurers—Grant of easement by one co-sharer 

—Consent of other co-sharers, necessity of. 

In the absence of a custom to the contrary a co- 
proprietor cannot grant an easement over joint pro- 
perty without the permission of the other co-sharers. 

The right to taxe water through another person's 
property is an easement within the meaning of 826 
ofthe Limitation Act. L TUNNAN v. Tora, A. LR. 
1927 Lah, 216 498 


8. 26, object of—‘Hasement'—Righi to bathe 
in tank—Acquisition of easement otherwize 
under Statute-—Long user of tank by 
Dedication. e 
The object of s. 26 of the Limitation Act is to m£ke 

more easy the establishment of easement rights? but it 
isremedial and neither prohibitory nor exhaustive 
and it does not exclude or interfere with other modes 
of acquiring easements, 

A right to the use of the water of a tank for bathing 
and for other domestic purposes can be acquired in 
India by long user. 

When one finds that a tank exists from a long time 
past and the public have enjoyed the use of the 
water of such a tank, itis open to the Court to pre- 
sume that the water of such atank was dedicated by 
the owner for the public use Sucha dedication can be 
inferred from the manner and the duration of such use. 

Per Pearson, J.—The word ‘easement’ as used in 8.26 
of the Limitation Act is wider than itis in Inglish 
Law and includes at least a profit a prendre. 

Per Chakravarti, J—Section 96 of the Limitation 
Act does not give an exhaustive description of the 
rights acquired by long user. C BHABADEB OHATTERJEE 
v. BHUSAN CHANDRA MUKHERJEE, 53 C. 1016 321 


Sch. I, Art. 11—Attachment in execution— 
Objection by morigagee—Order for proclaiming 
mortgage—Suit by decree-holder for declaration tha- 
mortgage was null and void—Limitdtion—Civi 
Procedure Code (Act V of 1908), O. XXI, rr 58 
62, 68. 

The plaintiff attached a house in execution of a 
decree but on the application of an objector an order 
was passed by the Court ex parte on 28th November, 
1921, for proclaiming a mortgage as an incumbrance. ® 
The plaintiff objected to this order and an order was 
passed in his favour on lst April, 1922, allowing a 
note of his objection tg the application of the objector 
to be added to the proclamation. The pluintiff sued 
on 29th March, 1923, for a d&laration that the mort- 
gage was null and void: 

Held, that the suit being really one under O XXI, 
r. 63, Civil Procedure*Coge, for a declaration that the 
order of 28th November, 1921, was ineffective, limi- 
tation began to run from that order whether it be con- 
sidered as one under #54 or underr 62 of O. XXI, 
and that the suit was, therefore, barred under Art. 
1l of Sch. I of the Limitation Act. A Ram Gopa, 


public- - 


VaisH v. MAHANAND LAL, A. I. R. 1987 Al.42u 763 
——— —— Art. 12. Seg BENGAL Pcsiie 
Demanps Recofery Act, 1913755. 7, 23, 37 997 





= Art. 12—Madras Estas Land Act ` 
(I of 1908), s. 118, suit to set aside sale ender, 
whether falls within Art. 12. it? ig 
A sale under s. 118 of the Madras Estates Land 
Act is not by,virtue of orderor a decreg of a 
Collector or other officer of revenue within the mean- 
ing of Art. 12 of Sch.°I of the Limitation Act, inas- 


. f i rem 8 


thika 1 


1113: 
Limitation Act--1908—contd; - 


. e 

much as in such a case-the Collector does nothing 
more than merely appvint an officer for conducting 
the sale under sell7of the Act. M NUKALA SUBBAYYA 
D. NARAGAM KRISTAYYA, 2 M. L.J. 390; A. 1. R. 1927 
Ma i..488; 38 M. L. T.333 . 1007 
———— Sch. |, Art. 14, applicability of—Suit 

incidentally affecting order passed by Government 


Oficer. 
Bore Art. 14 of Sch. I to the Limitation Act can 
apply. to a suit, it must be necessary under the law 
to set aside the ordersought to be impeached in the 
suit. The Article will not apply if the incidental 
— st merely of the plaintiff's suit will be to nullify an 
order passed bya Government Officer. N Batav. 
GIRDHAR, A. I, R. 4927 Nag. 159 4 
e 


—,-—----—- Art. 36—Companies Act (VII of 
1918), s 285—Applications for compensation from 
Director for misfeasance—Limitation. 

. The limitation for an application under s. 235, Com- 

panies- Act, to recover compensation from an ex- 


Director of a Company in respect of an dlleged act ` 


of misfeasance is two years under Art. 36, Sch. I af 
the Limitation Act. L BHIM SINGH v. BASHESHAR Natu 
Gora, 8 Lah. 167;28P L. R. 363; A.I R. 1927 Lah. 








433 907 
—_ — Arts, 64, 83. See PROVINOIAL 

SMALL Cause Courts Act, 1887, s. 25 874 
as Art. 74—Bond payable by instal- 


ments—-Limitation. . 

A bond provided that the money due under it would 
be payable within 18 years by 18 annual instalments. 
The creditor, on the expiry of the period, brought a 
suit to recover the entire sum due; 

‘Held, that the plaintiff would be entitled to recover 
the last three instalments only under Art. 74 of the 
Limitation Actas the claim in respect of the other 
instalments was barred by time. O Gaura v. RAM 
Guaran, 4 O. W. N..207 655 


~——— Art. 85—Open account, meaning of. 

An open dccount is one which is continuous or 
current, uninterrupted or tinclosed by a settlement or 
otherwise, consisting of a series of transactions. 
Where balancg of a particular account is ascertained 
but deliberately is not carried over and a new ac- 
count is started, the mere adding later on at the 
hd of the new dealings the old balance would not 
make iban op3n account again. L BHAGWAN DAs- 

e KANHAYA Lat v. Nanp SINGH-HARI SINGA, 28 P, L. R. 
146 ° 815 
— m Art. 91— Instrument! — Award, 

whether an instrument—Suit to set aside decree based 
on award—Limitation, 

An award is an instrument within the meaning 
of Art. 91 of Sch. I to the ,Litnitation Act and a 
person cannot impeach a decree incorporating an 
award unless he can show that a suit to set aside 
the award was brought within tle period prescribed. 
by the Article. L NipHan SINGH v E, D. Sassoon & 
Oo., 28 P. L. R. 106; A. 1. R.1927 Lah. 172; 9 Lah L. 
J. 191 as 596 
— an Art. 97. See C. P. O, 1908, s. 11 


‘ 745 

e ———— — Art. 116. 4 
See G. P. C., 1908, ss 11, 100, O. IT, R. 2 40 
See MÊDRrAS ESTATES LAND Act, 1908, Scu. I, Arr. 8 
a R 241 
ee Art. 116—Sale set aside—Suit to 











recosen purchase-money—L@nitation, comencement” 


of —Appeal, dismissal of, effect of, 
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An original deeree is not suspended by presentation 
of an appeal agaènst it nor is its operation inter:upted 
where the decree on appeal is one of dismissal. 

Where a sale is set asideand an appeal against the 
decree setting aside the sale is dismissed, limitation 
for a suit by the vendee to recover the purchase-money 
from the vendor begins to run from the date of the 
decree setting aside the sale and not from the date 
when the appeal against the decree is dismissed. L 
Pir BAKHSH v. CHANAN Diy, 28 P. L. R. 1 19 


Sch. I, Art. 120— Declaratory suit—Limita- 
tion—Fresh invasion of right—Fresh cause of 
action—Entry of joint ownership in revenue records, 
effect of. 

The plaintiffs and the defendants were entered as 
joint owners in the revenue records though the de~ 
fendants were not in possession. In 1897 the plaintiffs 
attempted to have the entries altered so as to have 
their names recorded as sole owners, but their appli- 
cation was rejected. In 192i one of the defendants 
applied for partition of the land. The plaintiffs 
pleaded their exclusive title and were referred to the 
Civil Court. The plaintiffs sued for declaration of 
their title : 

Held, 1) that the plaintifis’ suit was not barred 
inasmuch as the application for partition was an 
act of invasion which gave a new cause of action; 

(2) that the fact that the entries related to co- 
ownership and not to sole-ownership did not affect 
the question. L Swart v. Baman, 8 Lah. 22; A.T R. 
1927 Lah. 119 732 


—___---—_——_ Art. 120—Declaratory suit— Title 
denied in revenue proceedings—Cause of action. 
Where the title ofa person who is seeking to have 

certain revenue entries corrected is disputed in the 

revenue proceedings, this furnishes him with a new 
canse of action to maintaina suit for declaration of 

title. A Burkaam SINGH v. BAARAT Indu, A.I. R. 1927 

All. 296 45 

--—-———— Art. 120—Mortgage —Perpetual 
lease by mortgagor—Suit by mortgagee to set aside 
lease— Limitation—Cause of action—Transfer of 
Property Act (IV of 1882), s. 68—Act causing 
permanent injury. 

Where a mortgagor in possession of the mortgaged 
property executes a perpetual lease in favour of a 
third party,a suit by the mortgagee to avoid the 
lease onthe ground that it has the effect of diminish- 
ing the security offered for the loan Advanced by 
him under the mortgage, is governed by Art. 120 
of the First Schedule of the Indian Limitation Act 
and the right tosue accrueson the date of the lease. 

Where a mortgagor grants a permanent lease of 
the mortgaged propertv, his act would amount to 
‘permanent, injury’ within the meaning of s. @& of 
the Transfer of Property Act, if the secnritv is 
rendered insufficient by the act. O BANK OF UPPER 
Jvota, Lop v. JAGGAN, 4 O. W. N. 228; A.I R.1927 
Oudh 148 ; 728 


—— Art. 125—Alienation by Hindu or 
Muhammadan female not governed by Hindu or 
Muhammadan Law. 

Article 125 of Sch. T of the Limitation Act is not con- 
fined in its operation to cases where the female making 
the alienation is governed by Hindu or Muhammadan 
Law but covers everv case where the female making 
the alienation is a Hindu ora Muhammadan and the 
immediate reversioners who bring the suit also profess 

e 
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the same faith. L NANDAN v. Wazir, 8 Lah, 215; A. 
I. R. 1927 Lah. 193; 23 P. LOR. 34! è 84 
—— San. |, Arts, 142, 143, 144. See Part 

PERFORMANCE 866 





— — Arts, 142, 144— Ejectment suit— 
Limitation—Possession and dispossession—Possession 
proved till certain date, whether can be presumed to 
continue till dispossession. : 

Plaintiff who was the owner of an item of land and 
was recorded as such was found to have been in posses- 
sion of the land through his tenant till 1907. In 1910 
the Revenue Records showed the defendant as owner 
holding through the person in actual possession. 
Plaintiff instituted a suit in 1920 for recovery of pos- 
session of the land: 

Held, that it must be presumed in the absence of 
evidence t> the contrary that the plaintiff continued 


to hold possession through histenant till 1910 and. 


that the suit was not, therefore, barred either’ under 
Art. 142 or Art. Lift of Seh. I of the Limitation Act. 
lL DULLAH v. SARDARAN, 9 Lah. L.J. 9; 28 P.L. R 55 

336 

-——— — Arts. 142, 144—Suit for possession 

on allegation of tenancy—Tenancy not proved—- 

Limitation—--Burden of proof. 

A suit for possession on the allegation of tenancy, 
even if the tenancy is not proved is, in the absence 
of an allegation by the plaintiff or proof that he was 
ever disposs2ssed or that he discontinued poss -ssion, 
governed by Art. 144 and not by Art. 142 of Seh. I 
ofthe Limitation Act and it is for the defendant to 
prove adverse’ possession for over 12 years L 
Kansuz Ram v. Tass, A. I. R. 1927 Lah. 236 477 


a —Arts, 142, 144—Waste land— 
Possession follows title—Adverse possession—Onus 
of proof. 

Where land is lying waste possession follows title. 
In a suit for possession of waste land it is for the de- 
fendant to prove adverse possession for more than 12 
years under Art. 144 and not for the plaintiff to prove 
his possession within 12 years. L Gaxea RAM v. 
Hassan Suan, A. J. R. 1927 Lah. 230 51 


- — Arts. 142, 144,148. See TRANSFER 
or Property Act, 1882, s. 59 : 346 
— AY. 144, See TRANSFER OF PROPERTY 
Act, 18952, s. 52 294 


m+ — Art, 144—Adverse possession— 

Burden of. proof-—Adverse possession by Hindu 

female entitled to maintenance against another in 

whom inheritance vests—Nature and extent of 
right acquired—Proof of knowledge, necessity of— 

Adverse possession against limited owner —Reversion- 

er's, rights whether affected. 

Where possession is referable to a lawful origin 
the presumption is that it is acquired lawfully and 
the burdan is of the party asserting adverse posses- 
sion to prove his case. 

As regirds the nature of possession by one Hindu 
fe nala entitled to miintenrnce agriast another Hindu 
female in whom the inh:-ritance vests for the tine 
being, the quality and extant of right acquired by 
alverse possession alwavs d>pends upon the claim 
aecympanying it and upon the nature of the animus 

` possidendi. The question whether possession is ad- 
verse or not is always a question of one’s own inten- 
tion t} Dld advarsely and knowledge of such in- 
tention must be brought home to the real owner so 
as to extinguish his title, 
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No adverse possession can run against a person 
until he Lecomes entitled to possession of tle Tro- 
perty and an adverse possession ef aly length of 
time, against a tenant for life is ineffectual egainst 
the reversioner orremainderman whose right to pos- 
session only accrues on the death of tenant fer life 

In such cases the person in adverse possession 
against the. life-estate-holder will acquire the life. 
estate of such holder, which will come to an eron 
the death of the latter. N DESHRANI V. KISHORE SINGH 
22 N. L. R. 175; A. L R. 1927 Nag. 104 446 


— Sch. |, Art. 144—Adrerse possession— Co- 
sharers—Avsertion of exclusive right by one wom 
sharer— Limitation— Muhammadan Law—Iuherit- 
ance—Heirs, whether joint tenas or tenantsyin- 

© COMMON. 

On the death of a Muhammadan his estate descends 
to his heirs not as a joint tenancy but as a tenancy- 
in-common, each of the heirs becomes entitled 
to claim hisor her share at once and limitation begins 
to run against each under Art. 144 of Sch. I to the 
Limitation Act from the date of the death of the 
deceased. 

Obiter.— Where one co-sharer definitely asserts 
bis own right to certain joint property as against 
his other co-sharers; his possession from that mement 
becomes adverse to the other co-sharers, L ALLAH 
JAWAT v, MUHAMMAD BAKHSH 145 


————_— Art. 144— Landlord and t pes 
Suit for rent—Denial of relationship of landlord 
and tenant— Adverse possession—Isjectment suit 
eat commencement of. 

aintiff instituted a suit for rent against - 
fendant and the defendant in his wrilten ee 
denied the relationship of landlord and tenant, The 
defence was given effect to by the trial Court and 
the suit was dismissed and an appeal against the 
dismissal was unsuccessful. More than twelve years 
after the date of the written statement filed by the 
defendant in the suit but within twelve‘ years after 
the dismissal of the appedl the plaintiff instituted 

a suit to eject the defendant from the holding of 

which he had continued in possession » throughout: 
Held, that the defendant's possession became ad- 

verse to the plaintiff from he date of the filing of 
the written statement in the previous suit and that 

therefore, the plaintiff's suit was barred by time G 

HACHANUDDI V. ASIMADDI, A. J. R. 1927 Cal. 417 607 











_ - Arts.152 to 156. S 
1908, O. XX, r. 1 Fl cre SOs 
———-—— Art, 153. See LIMITATION Act 
1908, s. 5 955 


———- as amended by Act (XVIIL f 19] 
Art. 158—Civil pa Code ae vie Toon 
s. 115, Sch II, para. 14 (e)—Application to set aside 
award---Limitation-£ Dismissal of application 
without advertence to amendment of Art. 158— 
Revision—Intentional absence of dissenting arbitra- 
Oe ahan, of muna of majority. 
‘der Art. 158 of Sch. T,of, the Limitati 
190S as amended by Act XVIIT of 1919 the rece 
ten days prescribed for filing an application in Court 
to set aside an award must be computed from the 
date when the award is filed in Court and no ice of 
the filing has beef given to the parties. eas 
_ The omission of a Court in deciding a point of 
limitation toehave advertence to an amendarent of 
the Article concerned, is not a mere error in the 


nu 


Limitation’ Act—-1908~-contd. 
. e 


decision of a question of law and affords good ground 
T ippen in revision under s. 115, Civil Procedure 

ode > 

Where .a matter is aot really heard by all the 
arbitrators appointed, there is material on which the 
Court may find the award to be bad on its face. But 
if the dissenting arbitrators merely absent themselves 
in order to render infructuous a contemplated award 
by He majority of the arbitrators, the Court will not 
set aside the award merely on that ground. M 
TIMMASETTI SANJIVAPPA V. PINNU  VENKATANARAPPA, 52 
M. L. J. 357; A. I. R.1927 Mad. 436 634 


== Sch. |, Art. 164. See LIMITATION Act, pos, 
s. 9 
-—e—_-— —___ Art. 166. 


See G P. O, 1908, O XXI, rr. 9), 92 522, 561 
-———— Art. 173. See LIMITATION Act, 1908 





8.5 727, 
~ —-—-— Art, 181. 

See C. P. C., 1908, O. XXXIV, RR. 4,5 22 

See C. P. C., 1908; O. XXXIV, R. 6 775 

See O. P. ©., 1908, O. XXXIV, r.8 324 


~ Arts. 181, 182, See LIMITATION 
. ` Aor, 1908, s. 15 7 692 


--__—— Arts. 181, 182—Application for 
execution—Suspension of proceedings— Subsequent 
application — Revival — Limitation —‘Striking off’ 
execution case, effect of. 


An execution case was ordered to be ‘struck off,’ on 
19th March, 1918. On 21st March, 1918, the judg- 
ment-debtor filed an application praying that satis- 
faction of the decree may ba recorded. The appli- 
cation was allowed by the First Court but the Court 
of Appeal on 7th July, 1920, decided in favour of 
the decree-holder and ‘rejected the application. The 
judgment-debtor filed a second .appeal which was 
dismissed on 3rd November, 1921. The decree- 
holder applied for execution on 9th July, 1924: 

Held, that the application, having been filed more 
than three years after 19th March, 1918, and even 
more than three years after 7th July, 1920, when all 
bar to the ex@cution of the decree had@een removed, 
was barred by limitation. f 

Au application for revival of former proceedings in 
execution must be made within 3 years from the date 
on which those proceedings were 
BASANTI v. SIRDAR MAL-HARDAT Rat 790 


e 
— Art. 182—Civil Procedure Code 

(Act V of 1908), O. XXI, r. (2)—Execution of 

decree—Application for execution made more than 

three years after date of previous application— 

Payments made under decrea—Eaxtension of time— 
- Procedure. 

Where an application for exegution is made after 
the expiry of three years from the date ofa previous 
application and limitation is sought to be saved by 
th» fact that payments have been made by the jndg- 
moint-debtor under the decree during the interval, 
tha desree-holder mustshow that an, application to 
cattify the alleged payments was made by a prior and 
s2varate proceefling to the application for execution. 
The mege mention of such payments in the applica- 
tion for execution itself is not sufficient to operate 
as an, extension of the period ôf limitation, A 
JAWALA SAHAI v. BHIM SINGH . 574 


BAe Art. 182--Decree directing payment 
of additional Court-fee—Applitation for execution 
e e 


_ 
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Limitation Act-~1908--.concld. 


—Limitation—Time whether runs only from date 

of paying additional fee. | : 

Where a judgment directs that a party should pay 
additional Court-fee before taking out execution, the 
period of limitation for executing the. decree runs 


‘from the date of the judgment and not from the date 


on which the additional Court-fee is paid. 

Where a decres-holder who has been directed to 
pay additional Court-fee, applies for execution within 
3 years of the decree but pays the additional fée only 
after the expiry of three years, he is not entitled to 
recover the same in execution from the judgment- 
debtor, A Bupuu Kuan v. A. BONER, A. 1. R. 1927 All 
335 ; 476 


— Sch. |, Art.182—Partition decree modified 
in partition prececdings—Limitation for execution, 
starting point of. 

- When a decree in a partition suit is modified in the 

course of subsequent proceedings, the limitation for 

its execution begins to run not from the date of the 
original decree but from the date on which the deeree 

is modified. L PARTA CHAND v, BUDHA 164 


— Art. 182, cl. (5)—Oral application 
for execution—Prayer for issue of warrant of 
attachment of property—Step-in-aid of execution— 
Application not strictly necessary, whether in 
accordance with lew—Meaning of Art 182, cl. /5). 
An oral application by a decree-holder to the 

executing Court that a warrant of attachment should 

issue against the property of the judgment-debtor - 
is an application’ made in accordance with law to 
the proper Court to take a step in aid of execution, 

and fulfils the conditions laid down in Art. 182, cl. (5) 

of the First Schedule of the Limitation Act. In con- 

sidering the meaning of the 5th clause of Art. 182 

a Court should look very closely at the words ‘used 

in the clause and should be loath to look at anything 

else. 

An application which is not strictly necessary may 
still be an application in accordance with law within 
the meaning of Art. 182 of the Limitation Act. O Ram 
Lar v. UDIT Narats SINGH, 40. W. N. 175; A. LR 











1927 Oudh 134 308 
—-. Art. 182 (5) (6). See LIMITATION 
Act, 1908, s. 15 - 475 
Lis pendens, 
See O. P. O., 1908, s. 50° 582 
See PRR-EMPTION 666 
See TRANSFZR OF PROPERTY Act, 1£82, s.°52 294 


The plea of lis pendens cannot be allowed to be 
raised for the first time at the hearing of a second 
appeal. C Hara PRASAD GAIN v GOPAL CHANDRA GAIN, 


450. L. J. 73; 31 C. W. N. 299; A. I. R. 1927 Gal. Di7 
9 


e . 
Lunacy Act (IV of 1912), S. 83—Maintenance of 
lunatic—Managerof joint Hindu family, whether 

‘Person legally bound to maintain —Exrtent of 

lunatics share, whether regulates fees leviable for 

expenses—~Means to maintain’ —Hindu Law— 

Manager's liability to maintain member —Rules under 

Lunacy Act, r. 18 (ti), whether ultra vires. 

Although under Hindu Law, a father is not bound 
to maintain his adult son, yet, where the son is 
joint with him and there is joint family property, 
he is bound as manager of the family to maintain 
the latter. á com 
A father is ‘a person legally bound to maintain 


° 
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his lunatic son within the meaning of s. 88 of the 
Lunacy Act, if the fatheras manager of the joint 
family is liable to maintain his son as an undivided 
member of the family. It does not matter for the 
purposes ofs 88, that under Hindu Law his liability 


is limited to the extent of the joint family property ` 


in his hands. 

If a person is legally bound to maintain a lunatic 
and if he has the means to maintain him with or 
without reference to joint family property, under 
the Lunacy Act the Court can make an order for 
the costs of his maintenance in the asylum. The 


fees chargeable for expenses have to be determined | 


under the Act and are not dependent on the lunatic’s 
share in the joint family. The word ‘means’ has no 
reference to their source, 

Rule 18 (ii) of the Rules under the Lunacy Act 
which prescribes the fees for maintenance of a 
lunatic is not ultra vires It is restricted in its 
scope and applies to the case -of a - person 
legally liable to maintain him, only when the lunatic 

_is a member of the family of that person and is 
actually dependent on him. B  OHANVIRGAVDA 
Survanaavpa v. DISTRICT MAGISTRATE, DHARWAR, 29 
Bom. L. R. 52; 51 B. 120; A. I R. 1927 Bom. 91 575 


Madras Abkarl Act (1 of 1886), ss. 34, 40,55 

`~ (a), 56 (b) —Possession, what constitutes—Possession 

of illicit quantity of arrack—Offence whether comes 

under s. 55 (a) ors 56 (b)-—Arrest by Abkari Officer 

—Escape from custody—Offence—Legality of arrest 
—Procedure. 


A person who carries arrack in excess of the per~ 
missible quantity from one place to another is in “pos- 
session” of it within the meaning of s. 55 (a) of the 
Madras Abkari Act. 

Possession of an illicit quantity of arrack in breach 
of the license or permit or rule under the \‘adras Abkari 
Act comes under s. 55 (a and, therefore, does not come 
under 8.56 (b; of the Act and s. 34 authorises an Abkari 
Officer to arrest for such an offence. 

Under the provisions ofs. 34 of the Madras Abkari Act, 
an arresting officer is empowered to take an offender to 
a Police Station within 5 miles where he is not autho- 
rised to admit the offender to bail and there is a Police 
Inspector in such station having such power. 

[Need for amendment of the sections of the Madras 
Abkari Act relating tothe procedure for arrest for 
abkari offences pointed out.| M In re JAYACHANDRA 
Ouetty, 25 L. W. 277; 52 M. L. J. 226; (1927) M. W. N. 
158: 38 M. L. T. 116; 28 Cr. L. J. 275; A. I. R. 1927 
Mad. 413 355 


Madras Board’s Standing Orders, O. No. 52. 
See INAM GRANT 741 


Madras Court Fees (Amendment) Act (Vof 
1922). See O8urT Fres Act, 1870 72 
———- S. 6. See Court Fses Act, 1870, s. 7 iv (c) 
263 


Madras District Municipalities Act (V of 1884), 
ss. 207, 214 -Power to direct removal of latrine 
—Notice not specifying place to which it must be 
removed, whether defective. 

Section 207, Madras District Municipalities Act of 
1884, empowers a Municipality to take order with 
latrines in ths interests of the general public and in 
particular of the neighbouring residents and such 
alteration need not be in the interests of the owner 
or occupier of the buildings, : 
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Madras District Municipalities Act~1884— 
coneld. . . 


A notice which requires the owner of a house to 
remove a latrine from its existing plate and constiuct 
it in another place leaving to tae owner to decide at 
his own peril whether that other place is or is not 
equally open to objection, is nut beyond the compe- 
tence of a Municipal Council under s. 214 (2) of the 
Act. M CHAIRMAN, MUNICIPAL COUNCIL, MASULIPATAM 
v. CHITTA VENKATA LAKSHMANNA, 52 M. L. J. 335: 95 
L. W. 385; 38 M. L. T. 334 645 


Madras District Municipalities Act (V of 1920) 


ss. 3 (24), 317 (a), (¢)—Re-construction, definition 4 


of—Conviction under s. 817 (a)—Appeal—Convicti ; 

whether can be altered to one under s. 817 (c). 

Where the re-construction of a buflding is partéal 
only, s. 3 (24) of the Madras District Municipalities 
Act requires that the “re-erection” in order to con- 
stitute “re-construction"” should be done after more 
than one-half of the cubical contents of the building 
have been taken down or burnt down. A Magis- 
trate, therefore, dealing with a case under s. 317 of 
the Act has no jurisdiction to frame a definition of 
his own in order to determine whether there has or 
has not been “re-construction” within the meaning of 
the section. 

The-offence defined in s. 317 (e) of the Madras 
District Municipalities Act is of quite a different 
character from that defined in cl. (a) of the section 
inasmuch as the essence of an offence under cl. 0) 
is that after re-construction has been commenced an 
order is passed to prohibit its carrying on or com- 
pletion except upon certain terms and that that 
order is disobeyed. Therefore, where a person is 
charged with an offence under s. 317 (a) of the Act 
and is convicted of it, he cannot, in appeal, be con- 
victed ofan offence under cl. (c) of the section M 
Inre VALIVELA VENKATA Sivayya, 25 L. W. 475; 38 
M. L. T. 118; 28 Or. L. J. 295; A. 1 R. 1927 Mad. 442 


. 375 


—— sS. 81, See Ramuwars Act, 1890, 3.135 280 
-——— S. 317. See MADRAS Distrior MUNIOIPALITIES 
Act, 1920, ss. 3, 317 375 


Madras Estafes Land Act (I of 1908), s, 118 
See LIMITATION Act, 1908, Sos. I, ART. 12 1007 


——— 55, 189, 192—Civil Procedure Code (Act V 5 
of 1908,, ss. 47, 96— Decree in suit under s. 77, 
Estates Land Act—Exccution petition, orders on, 
whether appealable.e ka 
By virtue of s. 192 of the Madras Estates Land Act, 

the provisions of ss. 2, 47, 96 and 100 of the Civil Pro- 

cedure Code apply to a petition filed for the execution 
of a decree given by a Revenue Court in a suit filed 
under s. 77 of the Madras Estates Land Act, and, there- 
fore, orders passed in execution of such a decree ‘by the 

Revenue Court sre appealable as decrees. M 

YARLAGADDA ANKINREDU Prasap v. RAVI Basavayya, 52 

M. L. J. 332; A. IR 1927 Mad. 440 678 


——— Sch. |, Art. 8—Limitation*Act (IX of 1908), 
Sch I, Art 166—Suit for rent, by landholder under 
registered lease*deed --Limitation. j . 


A suit for rent by a landholder unde» the Madras 
Estates Land Act even when based on a registered 
lease deed is governgd by the 3 years’ period oflimi- 
tationeunder Art. 8, of the first Schedule of the Madris 
Estates Land Act and not hy the 6 years’ period under 
Art. 116 of the Limitation Act M Katina Snin v. 
PERIATHAMBIA PILLAI A. J. R.1927 Mad 439 , 241 

. e 


AG. 


Madras Village Courts Act (1 of 1889), s. 53— 
“Court Fees Act (VII of 1870), Sch. II, Art 6— 
Stamp Act (IT of 1899), as amended by Madras 
Stamp (Amendment) Act (VI of 1922), Sch. IA, 
Art. 48—Security-bond executed under s. 53 of 
Madras Village Courts Act—Stamp duty. 

Article 6 of Sch. II to the Court Fees Act as amend- 
ed applies only to bail-boads and other instruments 
of obligation under the Criminal Procedure Code or 
under the Civil Procedure Code. A s2curity-bond 
exectted by a surety under s. 53of the Madras 
Village Conrts Act in respect of property attached 
and which the surety undertakes to return or to pay 
asum of money on a certain event, doss not 

mong under Art.6 of Sch. II to the Court Fees Act 
and is not exempt from payment of Court-fees. 

Such a document comes under Art. 46 of Sch. IA to 

the Pladras Stamp (Amendment) Act and should bear 

the sam® duty as a bottomry bond for the amount 
secured. M CHEEDELLA CHENCHAYYA. V. ANNUREDDT 

Proutreppt, 52 M. L. J. 153; 25 L. W. 246; 38 M. L. T. 

125; (1927) M. W. N. 281; A. L R. 1927 Mad. 377 545 


Malabar Law—Karnavan, powers and obligations of 
—Suit for removal of karnavan and for accounts— 
Relief for removal becoming impossible— Accounts, 
whether can be ordered. 

The karnavan ofa Malabar tarwad is the manager 
of the family estate. He may administer that estate 
for the benefit of the family according to his own dis- 
cretion, and isnot bound to render any account or 
pay to. the tarwad any surplus he may have in his 
hands provided he does not devote it to other than 
tarwad purposes. But if it be proved against the 
karnavan of a Malabar tarwad that he has abused 
his discretion and fraudulently misappropriated the 
family estate, he must account for that transaction. 
On proof of fraudulent alienation or misappropriation 
by the karnavan the junior members suing on behalf 
ofthe tarwad will be entitled to recover from the 
karnavan personally the amount of which the tarwad 
has been defrauded. . 

Tf it be proved generally that he is a bad manager, 
he-will be liable to removal, unless he gives a good 
account of his management. But he cannot be com- 
pelled actually to render accounts by a threat of re- 
moval or for ahy cther reason. . 

Although a karnavan may be made liable to account 
for each proved .defalcation in a separate suit framed 
for the purpose, yet the prayer for a general render- 
ing of the accounts in a suit for his removal and 
accounts cannot be granted where the prayer for his 
removal becemes impossible. M KoZzHIKKOT PUTHIA 
TKOVILAGATH MANAVEDAN v. KOZHIKKOT PUTHIA Kovina- 
GATH KIAYATHIN SREEDEVI, 25 L. W 284: 52M. L.J. 
277; 38 M. L. T. 112; A. I. R. 1927 Mad. 423; 50 M. 431 


6 607 

Malicious prosecutlon. Se Cr. P. O., 1898, s. 115 
449 

Markets—Loss of profits—Deamages. See LAND 
ACQUISITION ACT, 1894, ss. 23, 24 749 


Master and servant—Master's liability for crimes 
of servants. Seese EXPLOSIVES Act, 1894, s. 5 972 


Maxlms—Damna absque injuria. See, LAND ACQUISTI- 
Tron Act, IRAH ss. 23, 24 749 


Mesne profits—Court-fees. See Courr FEES ACT, 
1870 @ a oak: 
Minor,-Ghardian—Power to give, discharge. See 
Hinpu Law ` 129 


guardian—tiability of 
See PROBATE AND 
286 


Negligence of 
guatdian’s legal represent&tives. 
ADMINISTRATION ACT, 1881,8. 89e 
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Money lent under contract—Breaoh of contract—~ 

Interest on money lent. 

Where a defendant receives plaintiff's money under 
a contract and then refuses to carry out the contract, 
the defendant is liable not only to return the money 
butalso to pay damages for breach of the contract 
which may be awarded in the shape of interest at 
the market rate. L ABDULLAH v. ALLAH Diya, 28 P. 
L. R. 161; 8 Lah. 310; A. 1. R. 1927 Leh, 333 846 


Mortgage by conditional sale—Interest after de- 
fault—Presumption. 

In the absence of anything to the contrary in a 
mortgage-deed, it cannot be presumed that the parties 
to the deed intended that the debt advanced by the 
mortgagee should cease to carry interest after a 
default is made by the mortgagor in discharging the 
mortgage-debt The ordinary presumption is that a 
creditor who has advanced a debt on interest intends 
that debt to carry interest till the same is paid off. 
A HANUMAN Rat v. DIPAN Rar, 5 

Final decree—Notice whether necessary. See 

PROCEDURE 18 

Mortgage of entire property by partial owner 

—Redemption of previous mortgage over entire 

property by mortgagor—Mortgagor obtaining decree 

against other co-owners for amount representing 
share of mortgage redeemed by him—Mortgagee’s 
right to benefit of decree. 

S mortgaged an entire property to Z. Subsequently 
it was found that S had acquired a valid title only 
to three-fourths share and the remaining one-fourth 
share belonged to J. But a mortgage over the entire 
property created by the original owner had been re- 
deemed by S who thus had acquired a mortgagee's 
lien on. J's share S then obtained a decree against 
J for ® sum representing one-fourth share of the 
mortgage redeemed by him which was made the 
first charge on J's share A copy of the decree 
was handed over by S to Z. S became an insol- 
vent: 

Held, that though the making over of a copy of 
the decree to Z did not amount in law to an assign- 
ment of the decree, yet on the facts of the case Z had ` 
a first charge on the decretal amount in equity. R 
ZOLLIKOFER & Co, v. OFFICIAL ASSIGNER, 4 R 532; A. I. 
R. 1927 Rang. 100 4 261 
Mortgagee's right to eject mortgagor's 
tenants. See O. P. O., 1908, s 11 .1033 
Mortgagee, when entitled to posscssion. See 

C. P. C., 1908, Sor, II, PARA. 11 863 


Preliminary decree—Deposit * of money 
after six months but before steps are taken by mort- 
gagee— Order absolute for redemption, legality of— 
Power of Court to extend time. E ; 
Although the money due under a preliminary de- 

cree is not deposited by a mortgagor within the 

period of 6 months provided in the decree, a Court 
will not order the mortgaged property to be sold or 
foreclosed, where the money is deposited in Court 
before any application is made by the mortgagee to 

enforce his rights under the preliminary decree. B 

Cuatcr Bawa MULJI v. PoOPATLAL Naranpas, 29 Bom. L. 

R. 223; A. I. R. 1927 Bom, 179 1039 


—-——Priorand puisne mortgagees—Agreement by 
mortgagor extending limitation for suit on prior 
mortgage, whether binding on puisne mortgagee— 
Subsequent usufructuary mortgage renewing prior 
simple mortgage —Dispossession of morigage® Suit 
oh simple mortgage—Limitation—Enjoyment of 
usufruct, effect of—Declaration of prior charge in 

e 
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puisne mortgagee’s suit, whether 

judicata—Limitation, whether 
to redeem in pwisne mortgagee's suit, effect of. 

A executed a simple mortgage of eight villages to 
,B in 1898. He subsequently mortgaged the same 
villages to C in the same year. In 1900, A execut- 
ed a usufructuary mortgage of two villages to B 
for the amount due under the first mortgage and 
other amounts. Under this mortgage B was entitled 
on dispossession, to sue for the amount due to him 
and to recover the same from the villages comprised 
in the first mortgage. B was dispossessed in 1911 
and sued in 1922 to enforce his first mortgage. C 
who had in the meanwhile sued on his mortgage 
impleading B also as a party and purchased two of 
the villages under his decree contested B's right 
to enforce his charge against the items purchased 
by him: k 

Held, (1) that the provision in the usufructuary 
mortgage giving B a fresh right to sue on the 


operates as res 


“simple mortgage from the date of dispossession was 


not. binding on C; 

(2) that if B retained a right to sue at all on the 
simple mortgage he did so only in accordance with 
the rule of limitation applicable to that bond and 
that the suit was, therefore, time-barred; | 

(3) that the enjoyment’ of the usufruct under the 
usufructuary mortgage did not-amount to a payment 
of interest of the debt due under the simple mort- 
gage, within the meaning of s. 20 of the Limitation 
Act ; 

(4) that the fact that in C's suit B's charge was 


_ declared to have priority did not in any way pre- 


vent the suit from being barred by limitation or 
debar C from contending that it was so barred; and 

(5) that B could not base his suit on the mortgage 
of 1900 and obtain a decree for sale subject to C’s 
mortgage inasmuch as an opportunity had been 
given to him in C's suit to redeem C and he had 
refrained from doing so and allowed C to _purchass 
in execution A AnpuRNA Kunwar v. Rau PADARATH, 
25 A, L. J. 353; 49 A. 430; A. I. R. 1927 All. 417 


Redemption—Co-owner, whether can redeem 
—Other co-owners, whether necessary parties— 
Tender—Usufruct, account of. 

T A person who owns a fractional interest in the 

equity of redemption is entitled to redeem the whole 

mortgage. 

In a suit for redemption by a person who owns 
only a frattional interest in the equity of redemp- 
tion it isnot necessary to join the other owners of 
the equity of redemption as parties to the suit. 

In sucha suit, however, if the Court directs an 
account to be taken of the usufruct of the mortgaged 
property enjoyed by the mortgagee after the date 
of the tender of the mortgage-money by the plaint- 
iff, the plaingiff should he given credit only for so 
much of the usufruct as relates to his share of the 
mortgaged property. C CHANDI CHARAN Roy v. SIRAJ 
Mia, A. I R. 1927 Cal. 479 . 521 


Redemption—Coverant to appropriate 
profits in lieu of interest on portion of mortgage- 
money and to charge interest on balance—Clog on 
equity of redemption—Interest, liability to pay after 
date fixed for redemption. 

Certain property was put in the possession of a 
mortgagee and the mortgage-deed stated that the 
profits arising out of the property should be appro- 
priated towards the payment of jateresi due on 

e 
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the mortgage-money. It was further provided by 
the deed that the mortgagor would pay interest at 
a certain rate on another sum of gmoney which was 
due from him to the mortgagee and that on the expiry 
of a certain period the propérty would be redeemed 
on payment of both the sums of money together with 
interest on the last-mentioned sum: 

Held, (1) that the total of both the sums of money 
was to be treated as the mortgage-money andethat, 
therefore, every part of it constituted a charge on the 
mortgaged property; 
` (2) that the agreement to pay the second sum of 
money together with interest thereon at the time of 
redemption did not amount to a clog on the euffty 
of redemption; 

(3) that interest would contin to run ow the 
second sum of money even after the expiry of the 
period fixed for redemption up to the date of pay- 
ment. 

The general principle is that money borrowed on 
interest will carry interest till the date of re-payment 
of the principal unless the contract makes provision 
to the contrary. O GoKUL Prasap PATHAK v, GOITRI 
Prasan Sinau, 4 O. W. N. 147 180 


Redemption—Right to redeem and to 
foreclose, co-extensive—Agreement postponing right 
to redeem—-Clog on redemption. 

The right of redemption is co-extensive with the 
right of foreclosure and where a mortgagee has power 
to foreclose at any time the Court would refuse to 
give effect to a unilateral agreement postponing the 
mortgagor's right of redemption L RAHMAT ALI v. 
SHADI Ram, 28 P. L, R. 150; A. I. R. 1927 Lah, 226 


625 
Redemption, suit for—Failure to prove 
mortgage, effect of. 
Where in a suit for redemption of a mortgage the 
plaintiff fails to prove that the property in dispute 
was mortgaged to the defendant, the suit must be 
dismissed. A DWARIKA TEWARI v. MATA BADAL MALI 
633 
- - Redemption suit—Particulars of mortgage 
given in paint, inaccuracy of, effec of—Dismissal 
nia : > 
Where in a suit for redemption ofa mortgage iti 
found that the description of the Na b pad in 
the plaint, the date of the mortgage, the consideration 
for the mortgage and the area of the mortgaged prose 
perty are all incorect, the suit is liable to be dis- 
missed on the ground that the mortgage set up hag 
not been established. L JAGAT MaL v, KHAZAN CHAND 
27 P. L. R. 765 58 


Subrogateon,, doctrine of-—Purchaser of 
mortgaged property paying off prior encumbrance 
whether can claim subrogation against puisne 
ençumbrancer. ® 
Before any person is entitled to claim the benefit 

of the doctrine of subrogation he must prove that 
he has paid up the mortgagt®-debt in respect of 
which he claims that benefit. 

Subrogatidn cannot be permitted ina case where it 
would work injustice to the rights of those having 
equal or superior equities. E : , 

Where a mortgagor or owner of the eq tity of ree 
demption or an$ encumbrancer redeems a prfor charge 
which is his own debt or whith by contract, express 
or a ee he is bound to discharge, he cannot keep 
“such charge aliveeas against a puisne encumbrancey 
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whose encumbrance he is also expressly or impliedly 
pound to discharge. h 

Where a purchager of mortgaged property is bound, 
expressly or impliedly, under his contract of purchase 
to discharge the encumbrances to which the property 
is subjest, and he discharges a prior encumbrance 
upon the property, he cannot, in answer to a suit by 
a puisne encumbrancer to enforce his encumbrance, 
availehimself of the doctrine of subrogation in respect 
ofthe prior encumbrance paid off by him. N MuL- 
OHAND v. RADHAKISAN, A. I. R. 1927 Nag. 150 272 
———— suit—Abatement after preliminary decree. 
5C. P.O, 1908, O. XXII, rr. 4,10 288 


Suit by mortgagee—Part owner of equity of 
redemption not wade party—Sale, effect of —Rights 
of® mortgagee-auction-purchaser and part owner not 
imple@ded—Mortgagee obtaining possession—Hject- 
ment suit, whether lies—Redemption. 

The purchaser of a portion of* mortgaged pro- 
perty from the mortgagor subsequent to the mort- 
gage who was not: made a party to a suit on the 
mortgage but who has been ousted from the posses- 
sion of the mortgaged property by the purchaser in 
execution of the mortgage-decree is not entitled to 
yecover possession on the basis that the execution 
purchaser is a ‘trespasser. h | 

The general principle in such cases is that the 
absent party hasa right to redeem and to recover 
possession on redemption of the mortgage but cannot 
sue in ejectment. C BHAGABAN CHANDRA KUNDU v. 
TARAK CHANDRA Basak, 45 C. L.J. 4; A.I, R. 1927 
Oal. 259 h _ 420 
Usufructuary and simple mortgages in favour 

of same person—Suit for sale on basis of simple 

mortgage subject to usufructuary mortgage, whether 
maintainable—Civil Procedure Code (Act V of 

1908), O. XXXIV, r. 4. 

A person having a usufructuary mortgage and a 
subsequent simple mortgage on the same property 
‘can maintain a suit fof sale of the property on the 
basis of his simple mortgage subject to his prior 
usufruetuary mortgage. A Nazik-UN-NIsA V. ASIFA 
Breum, A. I. R.1927 All. 341 à 577 

2 Usufiuctuary mortgage and gease back— 

Arrears of rent—Separate suit, whether necessary. 

9 see TRANSFER OF, PROPERTY ACT, 1882, ss. 61,62 86 


Motor Vehicles Act (VHI of 1914). s. 16—Motor 
car carrying mails, whether exempt from rules— 
Driving without permit—Offenge—Motor car, whe- 
ther ‘publte conveyance'—Bombay Public Con- 
veyances Act (VI of 186%), 8. 1. : i 
A person driving a motor car for hire without a 

driver's permit as required by the rulesis guilty of 

a breach of the rules and liable tbe convicted under 

s. 16 of the Motor Vehicles Act. Neer 
A cer which carries passengers for hire is not 

exempt from the operation of the rules under the 

Motor Vehicles Act regulating the number of passen- 

gers merely because it carries mails also. 

Per Patkar, J.—Tfe definition of a ‘public convey- 
ance’ ins lof Bombay.Act VI of 1863 does not in- 
clufe a moter car B° ABA APPA DHARWADE v. 
EMPEROR, 29 Bom. L. R. 191; A. I R. 1927 Bom, 151: 28 
Cr. L. 5.4397 1053 


Muhammadan Law—Administration of estate. 
See RECEIVER f , _, 1020 
mem DIVOFCR —Iddat— Residence of evife during 
period of iddat in father's house, effect of, 
. p ts oe, e 
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Muhammadan Law does not require that a divorced 
should observe her iddat entirely in the 
house of her husband. She may observe the same 
in the place where she was residing at the time of 
divorce. B USMANBHAI SAMADBHAI v. Bar BAKINA. 29 
Bom. L. R, 106; A. I. R. 1927 Bom. 176 1021 


Divorce, pronouncement of. N 

Under the Muhammadan Law a husband can effect 
a divorce whenever he desires. He may do so by 
words without any written document, and no par- 
ticular-form of words is prescribed. Ifthe wọrds used 
are “express” or well-understood as implying divorce, 
such as talak, no proof of intention “is required. If 
the words used are ambiguous, the intention of the 
user must be proved. It is not necessary that the 
repudiation should be pronounced in the presence of 
the wife, or even addressed toher. P G MAMI ». 
KALLANDER AMBAL, 25 A L. J:65; A.I. R. 1997 P. 0. 
15; (1927) M. W, N. 80; 38 M. L T.41; 25 L. W. 342; 28 
P. L. R. 109; 5 R. 18: 52 M. L. J. 376; 6 Bur. L. J. 40; 
45 C. L. J. 263; & P. L. T.280; 31 ©. W. N. 621; 29 
Bom. L. R. 800 ` $ 1 
——DOower—Death of husband—Widow retaining 

possession of properties—Presumption—Possession 

in lieu of dower. 4 . 

Where a Muhammadan dies and his widow remains 
in possession of his properties after his death it will 
be presumed that her possession is in lieu of dower, 
A ABDUL SATTAR v. AQIDA BIBI, A. I. R. 1927 All. 319 

Marriage 
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c -of minor—Guardian 
whether liable for dower. 

Under the Muhammadan Law a father does not, by 
merely giving his consent to the marriage of his minor 
son, become automatically a surety for the payment 
of the dower-debt. A MUHAMMAD SIDDIQ v. SHAHAB 
UD-DIN, 25 A. L. J. 466; A. I. R. 1927 All. 364 636 


Gift—Delivery of possession—Donor out of 
possession--Validity of gift~-Doctrine of musha— 
Evasion of the doctrine. 

The mere fact that the donor was out of posses- 
sion ab the time of the gift and that consequently 
there was no delivery of possession to the donee does 
not invalidate a gift under Muhammadan Law, pro- 
vided the donor didall that he could do to perfect 
the gift. - 

A gift which is invalid under Muhammadan Law 
under the doctrine of musha becomes a valid gift if 
the donee obtains possession. . 

This principle applies ‘not only where the gift is 
impugned by.the donor himself but also as against 
strangers. . 

A gift of an undivided portion of a house can bé 
validly effected by the donor selling it first at a 
fixed price and then absolving the debtor-from pay- 
ment ofthe price. A AHMADI BEGAM % ABDUL Aziz, 
25 A. L. J.407; A. L R.1927 All. 345 644 


- Delivery of possession necessity of — 
Gift by husband to wife—Mutation, effect of—Pre- 
sumption. i 
The rule of Muhammadan Law that a gift must | 

perfected by delivery of possession is applicable in 

Burma. 4 ` 
In the case of a gift of immoveable property by a 

Muhammadan husband to his wife, once mutation of 

names has been proved, the natural presumpticn gris- 

ing from the relation of husband and wife, existing 
between the donor and the donee is that the husband's 

e 
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subsequent acts with reference to the property were 
done on his wife's behalf and not on his own. PG 
MA Mrıv KALLANDER AMMAL, 25 A. Lead. 69: A.I. R. 
1927 P. C. 22; (19271 M. W. N. 76; 38 M. L.T. 53;5 R. 
7; 52 M. L. J. 362; 4 0. W N. 300:6 Bur. L. J. 59; 45 0. 
L. J. 268; 25 L. W. 679; 29 Bom. L. R. 772; 31 C. W. 
N. 625 32 


——— Gift, essentials of—Deed of gift, whether 
compulsorily registrable -Transfer of Property Act 
(IV of 1882), s. 128—Registration Act (XVI of 
1908), ss. 17, 49. 

Section 123, Transfer of Property Act, is not appli- 
cable to gifts by Muhammadans 

Essentials of a gift under Muhammadan Law are a 
declaration of hiba, an acceptance, express or implied, 
of the gift by the donee and delivery of possession of 
the property, the subject-matter of the gift according 
to its nature. A simple gift can only be made by 
going through the above formalities and no written 
instrument is required. In fact no writing is ne- 


cessary to validate a gift and if a gift is made by. 


writing without delivery of possession, it is invalid 
in law. 

A deed of gift executed by a Muhammadan is not 
an instrument effecting, creating or making the gift 
but a mere piece of evidence and does not, therefore, 
require registration. CO NasipALiv, WAJED ALI, 44 C. 
L. J. 490; A. I. R. 1927 Cal. 197 296 
—— — Gift to minor in donor's custody— 

Delivery of possession, whether necessary—Lawful 

custody, meaning of. 

Under Muhammadan Law delivery of possession is 
not necessary to render a gift valid, where the donee is 
aminor in the lawful custody of the donor. Lawful 
custody for the purposes of this rule includes the 
custody of a person who has actual control of the 
minor with the consent of the legal guardian and 
js not limited to the custody of such persons as come 
first in the line of succession of those entitled to claim 
guardianship. A MOHAMMAD YUSUF ~v. MOHAMMAD 
Issam, A. I. R. 1927 All. 414 1022 


— — Onerous gifi—Discharge of debts and 

maintenance of donor by donee—Gift, whether 
revocable—Gift to non-Muhammadan—Muhammadan 
Law, whether applicable—Delivery of. pcssession, 
necessity of —Gift of equity of redemption, validity 








of. 

A gift bya Muhammadan on account of natural 
love and affection is revocable. But, where the gift 
is burdened with something to be done by the donee, 
and if the donee does that which is required by the 
donor tobe done, the gift becomes irrevccable. 

Where a donee was directed under a deed of gift to 
pay off the debts of the donor and look after and main- 
tain the donor and at least for 10 or 12 years the donee 
so looked after him attending to his creature com- 
forts and maintaining him, and also paid off the debts 
as required, th® gift cannot be revoked by the 
donor. It is immaterial that the debts were paid 
out of the property gifted by the donor himself, 

Where a gift is made by a Muhammadan, the mere 
fact that the donee is a person belonging to a differ- 
ent persuasion, by itself. is not sufficient, to take the 
gift out of the ordinary incidents of the Muhammadan 
Law relating to gifts. 

Under the Muhammadan Law delivery of possession 
is necessary in order to make a gift valid. By posses- 
sion in this connection is meant such possession as 
fhe nature of the subject of the gift is capable of and 
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the question, whethemthere has been a completé deli- 
very or not in 4 particular case is a question of fact 
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_to be determined with regard to the intention and 


the contract of the parties and the naturé of the pro- 
perty concerned in each case. Jt is not necessary in 
every case that the donor should formally depart from 
the premises forming the subject of the gift and that 
there should be a formal entry on the part of the 
donee. 

If the intention of the donor is clear that the d@hee 
should have possession of the property, the mere fact 
that the donor happened to live in the house which 
was the subject of the gift is not sufficient to make 
the possession of the house that of the donor. 

A gift of the equity of redemption by a Muham- 
madan is valid in Muhammadan Jaw, where the 
donee himself redeems the property. . 

A deed of gift must be looked atas a whule The 
fact that some of the items of gift constitute the 
equity of redemption in certain properties does not 
affect the validity of the gift, where delivery of posses- 
sion is made to the donee in respect of the other items 
and redemption is effected in respect of the equity of 
redemption by the donee himself. M AJAGAR HAZAR 
SAHEB v. CHEDALAVADA ANNAMMAH, A. I. R. 1927 Mad. 
572 62 


: Husband and wife—Restitution of con- 
jugal rights—Cruelty and ill-treatment—Suit not 
instituted bona fide, effect of. 

In the case of Muhammadans a suit for restitution 
of conjugal rights is in the nature of a suit for specific 
performance, being founded on a contract of marriage 
which the Muhammadan Law regards as a civil one. 
Even therefore, if the validity of the marriage is 
established, the relief of restitution of con jugal rights 
may be refused on such grounds as that its enforce- 
ment would be prejudicial or dangerous to the health 
happiness or life of the wife. There must, however, 
be either violence of such a character as to endan ger 
the personal health or safety of.the wife or a reason- 
able apprehension of such violence. $ 

Under the Muhammadan Law any reprehensible 
conduct on the part of the husband if properly proved 
affords good ground for refusing the assistance of 
the Court in atase of restitution of conjugal rights 
For instance, if it is proved that the suit is not a 
genuine and bona fide one for restitution of conjugal è 
rights but that the real object of the suit is to obtain 
possession of the wife's property, the suit must be 
dismissed. 2 

Where a wife is tuthed out or ill-treated so as to 
make it impossible for her t» live with her husband 
or where the breach between the husband and wife 
is irremediable so that it is impossible for the latter 
to return to the former after many years’ separation 
without leading to fresh’ trouble and dispute, she is 
entitled to maintenance by living separate from him 
This principle applie® equally to the case ofa Hindu 
ora Muhammadan, whether the question arises under 
s. 483 of the Criminal Procedure Code or in a svit 
for restitution of conjugal rigtts. N KHURSHID 


BEGUM v. ABDUL RASHID, A. L R. 14927 Nag. 139 169 
e a 

Inheritance, See LIMITATION * ACT, 1908 

Scu. I, ART. 144 e 145 








— Co-heirs—Nortgage by coheirs in 

possession, for arfeestor's debt—Share of absent, co- 

herr, whether liable—Decree by absent co-hexw 

against othet heirs for hie share, effectof, œ- 
e 


— 


uma, HUSAIN, A. L. R. 1927 All. 415 
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A mortgage executed "by the heirs of a deceased . 


Muhammadan who were in actual possession of his 


estate, for a' dept of the deceased, can be enforced’ 
against the whole estate including the share of the . 


co-hsirs who were nòt in possession and who had 
not joined in the execution of the-mortgage. 

_. The fact that in a suit brought by one of the 

" eo-heirs against the executants of the mortgage for 
the recovery of his share in the estate. the ques- 
tion was not raised does not in any way debar the 
mortgagee from enforcing his charge against the 
entire estate, A ABDUL Aziz KHAN v. Mone 

66 


Pre-emption—First and second demands— 
. Witnesses, preeence of —Procedure. 

Where a pre-emptor under the Muhammadan Law 
make the first demand in the presence of witnesses 
and asks the witnesses to accompany him to the vendee 
in order thata second demand might be made in their 
presence and the second demand is in fact made in 
the presence of the witnesses and their attention is 
attracted to it, the mere omission of the pre-emptor 
to ask the witnessés in express terms to bear testi- 
-mony to the fact of the demand having been made 
would not be fatal to his right to enforce pre-emption. 
A AHMAD HAKIMULLAHU MOHAMMAD HIKMAT ULLAH, 25 
“A.L J. 312; A. I. R. 1927 All 289; 49 A. 385 39 


Waqf, creation of—Property dedicated for 
upkeep of khangah, whether waqf—Dedication of 
income, effect of—Grant in name of sajjadanashin, 

effect of—Government, whether can create wagf— 

Decree against sajjadanashin— Waqt property, whe- 

ther can be attached. 

A khangah is a religious institution like a monastery 
where disciples live and religious instruction is 
, imparted to them. 

"Under the Muhammadan Law the moment a wagf 
is created all rights of property pass out of the 
. waqif and vest in God. The curator, whether called 
a mutawalli or sajjadanashin or by any other name, 
is merely a manager of the property and not a 
~ etrustee™ as understood in the English system of law. 

Where pyoperty is given to the sajyjadanashin of a 
khangah for the purposes of the mafnfenance of the 
khangah, it cannot be said thatthe property is given 
to the sajjadanashin personally and not to the insti- 
tution. The gift is virtunily according to the spirit 

. of the Muhammadan Law, to God Almighty for 
the purpose of the upkeep of the institution and the 
property must, therefore, De regarded as waqf. 

Where the income ofeany specified property is to be 

. permanently devoted to certain religious and charit- 

able objects, such a permanent dedicaticn is termed 
wagf, and it is not absolutelyenecessary in order to 
-treate a wagf that this term should be used in the 
instrument creating it. 

Just asa private person caf create a wagf by de- 
dicating the income of certain property to the main- 
tenance of, a religious or charitable object, so Gov- 

-ernment may @tate a, wagf by directing that the 
income of the property should go towards the upkeep 
of a religiqus institui ton. ° i 

Where property has been gifted or devised to a 

-trustee with the object of providing for certain reli- 
giou€ duties, neither the whole nor any portion of the 
corpus can be sold in execution of a decree obtained 

_agiinst the trustee personally. 7 

Gestain property had heen granted by the Kings of 
Qudh to thé sejjadanashin of a khangah for the up- 
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keep of the khangah. After the introduction of the 
British Administration into the Province of Oudh the 
Chief Commissioner of Oudh, uncer the authority of 
the Governor-General-in-Council, confirmed the grant 
and stated expressly in the sanad tbat the tenure 


` granted by the former Government was maintained. 


It was, however, further stated that in certain con- 
ditions the grant would be resumed: 

Held, (1) that the property comprised in the origin- 
al grant had become wakf under the Muhammadan 
Law: 

(2) that the British Government had restored to. 
the sajjadanashin the same’ tenure which he was in 
possession of, prior to Lord Canning’s Proclamation 
and that the property, therefore, continued to be wakf 
in spite of the terms of the Proclamation; - 

(3) that inasmuch as it was expressly provided by 
the Crown Grants Act that it was open to the Crown 
to impose limitations and restrictions upon grants 
made by it or under its authority and that such con- 
ditions and limitations were to be valid notwithstand- 
ing any rule of law to the contrary, the condition 
laid down in the sanad that the grant would be 
resumed in certain events did not operate to take 
away from the property the character of wakf. 

(4) that, therefore, the property was not liable to 
attachment and sale in execution of a decree obtained 
against the sajjadanashin «personally. O Suan 
MOHAMMAD Naim ATA v. MOHAMMAD SHAMSH-UD-DIN, 4 
O. W. N. 116; A. 1. R. 1927 Oudh 113; 2 Luck. 109 

241 


—— Waqf—User—Question of fact—Appeal, 
second—-Inierference by High Court. 

A wagf may be presumed by user, but the question 
whether such user has been established is a question 
of fact to be decided upon the evidence adduced in 
the case on either side. Where.it is found that such 
user is not established and the finding is based upon 
legal evidence, it cannot be interfered with in second 
appeal. A IrsHap HUSAIN v. Maxut MANOHAR, A. 1. B. 
1927 All 377 626 


Wiltl—Bequest in excess of one-third—Shia 
Law - Consent of heirs, whether should be obtained 
after festator’s deata—Death of legatee before 
testaior’s death—Legacy, whether descends to 
legatee’s heirs. X 
The consent of the heirs reyuired under Shia Law 
to validate a bequest of more than one-third of the 
testator's estate may be obtained before the death of 
the testator. ¢ 
lf a legacy is not. adeemed by the testator, the 
death of the legatee before the ceath of the testator 
does not cause a lapse. It descends to. the legatee’s 
heirs. A Hcsext Becam v Monauwad MEHDI, 20 A L. 
J. 382; A. I. R 1927 All. 340 673 


Mutation, effect of. See TRANSFER gr PROPERTY Act, 
1882, s. 54 270 


— proceedings, nature of—Title to ammoreable 
property, whether affected -Adverse entrics in 
revenue papers, effect of. 

Adverse entry in revenue papers does not debar 
a person from setting up his ownership and title in 
a civil suit. Alutation proecedings in Revenue Courts 
are not proceedings in which the title to and pro- 
prietary rights in immoveable property are deier- 
mined. A NARAIN SINGH v. Desras, L. R. 8 As 45 Rev. 
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Negligence—Fire—Emission of sparks from Rail- 
way engine—Liability of Company for damages— 
Burden of proof of want of negligence. 

Where fire is caused by a spark from a Railway. 
engine, the Company will be liable for damages 
caused by such fire in the absence of evidence to 
show that the Company had taken all reasonable 
precautions to avoid 
are likely to destroy the adjoining property. In such 
cases itis not on the injured party to prove negli- 
gence on the part of the Company, but the onus is 
on the Railway Company to prove that it had taken 
the necessary precautions, A SzORETARY oF STATE FOR 
INDIA v. DWARKA Prasan, 25A. L.J. 336; A. I. R.1927 
All. 349 ; 640 
Negotiable Instruments Act (XXVI of 1881), ss. 

8, 78--Provincial Small Cause Courts Act (IX of 

18682), s. 25—Promissory note—Payment to real 

lender, plea of, whether can be enteriained— 

Mistake of law—Revision—Interference by High 

Court. i 

There should be no interference under s. 25 of the 
Provincial Small Cause Oourts Act unless it clearly 
appears that some substantial injustice to a party 
has directly resulted from a material mis-application 
or mis-apprehension of law or material error in pro- 
cedure committed by the lower Court. Any decree 
passed on a wrong view of law must cause substan- 
tial injury to some party in the suit but every such 
injury is not necessarily an injustice inviting inter- 
ference under s. 25. 

The effect of s. 78 of the Negotiable Instruments 
Act read with s. 8of the Actis that a promissory 
note can only be discharged by- payment made to 
the holder of the note and, therefore, ina suit upon 
such note evidence cannot be allowed to be given 

. to show that the note was not really executed in 
the plaintiff's favour or that it had been discharged 
by payment, to the person who was the real payee 
of the note. Where, however, such evidence is ad- 
mitted by a Small Cause Court 
dismissed on the finding that the defendant took 
nothing from the plaintiff and has paid off the 
~ amount of the note to the real lender, the High Court 
will not interfere with the decree in revision under 

8. 25 of the Provincial Small Oause Courts Act, 

inasmuch as no gubstantial injustice is caused to 

the plaintiff by reason of the erroneous view of law 
adopted by the trial Court. A MADAN LAL v. Lau 
UHAND, 25.A. L. J. 402; A. I. R. 1997 All. 463 703 
=S, 13, Expl. 1, See Stamp Act, 1899, s. 2 (5) (B) 
| 630 





~a SS, 27, 82—Bill of Hxchange~-Renewal by 

drawer without acceptor’s consent—Acceptor, whe- 
ther discharged. 

_The renewal of a Bill of Exchange without the 

’ consent of the acceptor does not discharge the acceptor 
from his liability. 

When a cause of action for money is once com- 

plete in itself and the debtor then gives a bill or note 


to the creditor for payment of the money at a future . 


time, the creditor, if the bill or note is not paid at 
maturity, may always, as a rule, sue for the original 
consideration provided that he has not endorsed or 
lost or parted with the bill or note under such cir- 
cumstances as to make the debtor liable upon it to 
Bome third person. A PUNJAB NATIONAL BANK v, 
TasaMMUL HUSAIN-BISHESHAR Natu, 25 A, L. J. 102; A. 
I. R. 1927 All. 236; 49 A. 257 341 
———— S. 28—Pro-note executed on behalf of firm 

—Personal liability of executants—Partnership— 

Adjtidication of partner as imsolvent—Liability of 


1 
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other partners om promote executed on behalf of 

firm but signed by all individually—Composition 

by insolvent partner, effect of. i 

Where a promissory note executed on behalf of a 
firm is signed by all the partners without any indi- 
cation that they signed it as agents, all the partners 
are personally liable. 5 

The adjudication of a partner of a firm in his 
firm’s name as insolvent and his composition with the 
creditors of the firm does not absolve the other Dart- 
ners who are not parties either to the insolyency pro- 
ceedings or composition, of their personal liability 
undera promissory note executed on behalf of the 


firm but signed by all of them individually tem 


the extent to which it remains unsatistied. R FATIMA 
BIBI v. MOoHIDEEN, 4 R. 551; A. I. R. 4927 Rang. 99 337 
— > $. 46—Evidence Act (I of 1872)*s, 92— 

Promissory note, suit on—Oral evidence to show 

that note can be enforced only in certain con- 

tingencies, admissibility of. 

The liavility in relation to a promissory note, or 
negotiable instrument, attaches by or from delivery, 
and s. 46 of the Negotiable Instruments Act provides 
that as between the immediate parties to an instru- 
ment it may be shown that the instrument was deliver- 
ed conditionally, or fora special purpose only and 
not for the purpose of transferring absolutely the pro- 
perty therein. 

In answer to a suit ona promissory note itis open 
to the defendant to lead evidence to show that 
the promissory note was given merely as a security 
for the plaintifi’s share of the capital advanced to- 
wards a partnership and that the promissory note can 
be enforced only when such capital becomes payable 
to the plaintiff. ASnzo Prasap-Ram PRASAD v. GOBIND 
Prasan, 25 A. L. J. 805; A. I. R. 1997 All. 292 332 

: S. 78. See NEGOTIABLE INSTRUMENTS ACT, 





1881, ss. 8, 78 703 
- 8.82. See NEGOTIABLE INSTRUMENTS Act, 
1881, ss. 27, 82 s 341 


Oaths Act (X of 1873), ss. 9-to 11—Agreement to 
abide by oath—Application for withdrawal—Duty 
of Court—Summary dismissal of application, whether 
proper—Party’s right to withdraw for proper 
reasons—Discretion to administer oath. 

Although there is nothing in the Oaths Act which 
allows a party to retract after his opponent has 
accepted a proposal to abide by an oath, the Act 
gives the Court a diséretion to administer the cath 
or not. Where a paréy, after agreeing to an oath 
applies to resile from the agreement, the proper 
course, therefore, for the Court is to examine the 
grounds upon which it desires to withdraw from the 
reference and tu satisfy itself whether the reasons 
given are satisfactory‘or aot. If the Court is satisfied 
that there are good reasons for withdrawing, it should 
refuse to administer ghe oath and if, on the other 
hand, itis satisfied that the grounds are not good it 
should administer the oath and decide the case in ʻe- 
cordance with the agreement. A s ary dismissal 
of the application to withdraw from the reference on 
the ground that g party could net resile from such az 
agreement is illegal. A SALIK Ram v. Watr AHMAD, 55 
A. L J. 297; 49 A. 388 . 473 
Opium Act (lof 1878), ss. 14, 15—Criminal Rroce- 

dure Code (Act V,Í 1898), s. 108— Search —Pyoce- 

dur4—Non-compliance with provisions . of s. 108, 

whether vitiates conviction. 

The provisiois of s, 103 8£ the Code of Crithibel 
14 


=e, 
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Procedure are applicable’ to se&rches made under s. 


14 of the Opium Act, but where a person is searched - 


in an open place under s.15 of the Act compliance 
with the provisions of s. 103 is not obligatory. R 
Karı Kumar Dz v. Emerror. 6 Bur. L.J.11; 28 Cr. L. 
- J. 372; A. I. R. 1927 Rang. 170 980 


-. Orissa Tenancy Act (II of 1913), s. 117. See 
BENGAL Tenancy Aot, 1885, s. 103 701 
Owdh Courts Act (IV of 1925), s.12. See UNDER- 
PROPRIETARY RIGHTS 851 
Oudh Estates Act (I of 1869), ss. 3, 8,10, 22, 
23—Entry of name of grantee in List 8—-Con- 
clusive evidence of primogeniture grant—Succession. 
By virtue of the provisions of s. 10 of the Oudh 
Estates Act Courts are bound to take judicial 
notice of the Lists prepared under the Act and to 
regarg them as conclusive evidence of the facts they 
. record. 
_ The inclusion of a grantee’s name in List 3, is, 
therefore, in the absenze of evidence to show that 
_ the name was wrongly inserted, conclusive evidence 
_ that the sanad obtained by him was a primogeniture 
` grant. : 
` On the death of a taluqdar holding under a primo- 
` geniture sanad without lineal male descendants, the 
-talug devolves under cl. 6 of s. 22 to his brothers. P G 
“ NAND RANI Kunwar v Inpar Kunwar, A. I. R. 1927 
P. C. 8; (1927) M. W.N. 21; 4 O. W.N. 80; 31.0. W. 
N. 485; 52 M. L. J. 497; 25 L. W. 751; 45 C. L. J. 282; 
` 1 Luck. 583 f 485 
s. 33—Award of British Indian Association 

—Construction—Provision for maintenance of 

relatives—Title not affected. 

The awards of “the British Indian Association,” 
whether strictly falling within the purview of s. 33 
of the Oudh Estates Act of 186) or not, must be con- 
strued as making provision for the maintenance ‘of 

‘the relatives of talugdars and not deciding questions 
‘of title in lands. O MANESHUAR Bouxsuv. Ram NATE, 
- 40.W. N. 209; A. I»R. 1927 Oudh 142 805 


< Oudh Laws Act (XVIII of 1876),s.9. See PRE- 
BMPTION h 637 
$.10—Pre-emption—Transfer not amounting 
to sale—Device to evade pre-empison, effect of. 
Unless it is established that there has been a 
sale or the foreclosure of a mortgage no right of pre- 
- emption arises under s. 10 of the Oudh Laws Act, and 
in each individual case the document of transfer is 
to be construed by the Court in order to determine 
whether there has been a mle or foreclosure of a 
mortgage. ö 
The law does not say thata right of pre-emption 
~arises when a person transfers property after a 
manner which produces the „same results as a sale 
without being a sale. The law says that the property 
must be transferred by sale. 
Ib is not forbidden to a person to circumvent the 
law of pre-emption by taking a transfer which falls 
. short of a sale but which may eventually have the 
same effect as assale. 
A transfer of a limited right in immoveable pro- 
e perty, reserving to the“ transferor an annual payment 
of rent, does not amount toasale soas to give rise to 
a right of pre-emption under s. 10 of the Oudh Laws 
Acteeven if the amount of rent reserved is so small 
thatthe Court is able to find that the transfer is 
intended for all practical purposes to operate as a 
gale. O AJODHYA v. SHEQ SHANKAR, 4 Q. W.N. 137 
eet . 198 
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Oudh Rent Act (XXII of 1886), s.108 (10)—Juris- 
diction of Civil and Revenue Courts—Suti by tenant 
to recover holding against landlord or person in 
illégal possession—-Tenant not previously in actual 
possession—Suit, whether cognizable by Revenue 
Court—Person other than landlord taking illegal 
possession—Payment of rent to and acceptance by the 
landlord, whether proof of actual possession. 
Wherea tenant has never been in possession of 

his holding but merely triesto recover that holding 

whether from the landlord or from any other person 

whom healleges to be in illegal possession thereof, the . 

suit cannot be considered to be one cognizable by the 

Revenue Court. In order that a suit should be cogniz- 

able by the Revenue Court as falling within the pro- 

visions of s. 108 (10) of the Oudh Rent Act, it must 
be alleged and found that the plaintif was at some 
time previous to the institution of the suit in actual 
possession of the land whether himself or through his 
sub-tenants and had subsequently been ejected by the 
landlord. If somebody else besides the landlord has 
illegally taken possession of the holding the remedy 
must be sought in the Civil Court and not in the 

Revenue Court. The mere fact that the plaintiff paid 

the rent and the landlord accepted it does not, in any 

way, show that the plaintiff actually had at any 
time obtained possession of the holding which had 
been let out to him by the landlord. 

In order to have a suit cognizable by the Revenue 
Court under s. 108 (10) of the Oudh Rent Act it must 
be one where the tenant must bave been previously in 
possession and where his ejectment must have sub- 
sequently taken place owing to an act of the land- 
lord. Unless these two elements are established a suit 
cannot be considered to fulfil the description of a suit 
covered by s. 108, cl. (10), Oudh Rent Act, which would 
be cognizable by the Revenue Court and Revenue 
Court alone. 

` The heading “suits by an under-proprietor or a ten- , 
ant” ins. 108 of the Oudh Rent Act refers to suits 
brought either by an under-proprietor or a tenant 
against the superior proprietor or the landlord and 
if a suit has been brought by a person alleging him- 
self to be a tenant against another person who has 
prevented him from taking possession of the holding, 
having himself taken possession of the same forcibly 
and illegally, the suitis not one contemplated to be 
cognizable by the Revenue Court under 8. 108 of the 

Oudh Rent Act. 

The words “recovery of the occupancy” in s. 108, 
cl. (10), of the Oudh Rent Act indicate recovery of 


actual possession of the land as distinguished from 


merely constructive possession and the words “‘ille- 


~ gally ejected” in the said clause imply that the tenant 


was previously in possession and had subsequently 
been ejected. O GAYADIN v. LODHI, 4 O. W. N. 109; A. 
I. R. 1927 Oudh 108; L. R. 8 A. (O.) 145 'Rev.; 2 ee 
— 6, 140—Setilement Court decree—Decree for 
under-proprietary rights—Cash „allowance granted 
to under-proprietor from zemindar—Suit for rent— 
Plea of payment by wnder-proprietor in shape of 
cash allowance—Set-off. 4 
A decree of a Settlement Court granted under- 
proprietary rights to the defendant on payment of a 
Tent of Rs. 32 per annum and at the same time allowed 
him an annual cash allowance of Rs. 33 and odd in 
the same rights against the zemindar. Ina suit by the 
zemindar for rent the defendant pleaded payment_of 
the rent inasmuch as the plaintiff had not paid the 
nankar due to him: é 
Held, (1) that the decree for cash allowance and fox 
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Oudh Rent Act—concld. Partnershlp—concld. T s 
e £ . ege 
the lands being interdependent and the cash allow- ————— Insolvency of partner—Liability of other 
ance having practically reduced the rent of the under- partners, See NEGOTIABLE INSTRUMENTS Act, 1881, 
proprietary tenure, the zemindar was not entitled to 8. 28 MEN ° _ 277 
recover rent; >———Pro-note—Liability of partner. See NEGOTI- 
. (2) that the plea of the defendant was not one of set- ABLE INSTRUMENTS ACT, 1661, s. 28 277 
off and was not, therefore, barred by s. 140 of the ———~ Surviving partners-—Right to sue. See 
~ Oudh Rent Act. O GANDA PRASHAD v. MAHADEO Contract ACT, 1872, ss. 30,45 993 
Bus, A. I. R. 1927 Oudh 181 788 Part performance. SEEE 
3 2 a = 
Oudh Sub-Settlement Act (XXVI of 1866),r.10. Se oe 568 
ee UNDER-PROPRIETARY RIGHTS 851 - lide ; F 

$ —-— Applicability of the  doctrine—Right to 
Pacca adatla, See Conrracr Act, 1872, ss. eee specific performance, whether should be a ing 
Panchayat—Suit by self-constituted panchayat, Diet ee ee 
-- frame of—Substitution of parties after limitation, —Absence of registered deed—Tyansfer of Property 
effect of— Promissory note—Right to sue. Act (IV of 1882), s. 54—-Civil Procedure Code gåct V 


If a necessary party is joined as plaintiff or defend- 7 a TASE h Jna ; rect 
ant after the time for the suit has run out the entire Oe aaa ad : wi 1908), a oF wares ae 
< suit must be dismissed. Therefore, where in a suit 148, 144 , Ai : 
Pronght a gi a E The defendant took forcible possession of a portion 
chayat are substituted as plaintiffs by way of TI aaa e paha, a 
amendment after the expiry of the period of limita- ` an to hive plot B in eae and the plaintifis 
on for the suit, the suit must be dismissed as time- — withdrew their suit in 1916. a ee were put 
: ee cite i i f plot B but no deed of exchange was 

The members of a panchayat cannot institute a 19 Possession 0 z Tasis 
suit upon a promissory noté which is executed in Tara u E a e na 
favour of the Sirkar Daulatmadar through one of its F th the plaintifis put him in possession of 

members. L Davi DAYAL v. Narain SINGH 859: 10720 pame piam P Pan 
: this portion. In 1918, the defendant dispossessed 


Parti land—Sale of tree by sub-tenant—Purchaser's the plaintifis of plot B and refused to pay for 
rights. “2 the portion of plot A as agreed upon. The plaintiffs, 
- Although the sale. of a tree standing on parti land in 1921, sued for recovery of „possession vf I) the 
` by a sub-tenant is of no avail as against the zemindar, | first portion of plot A on declaring their title thereto 
yet the purchaser acquires a Possessory title to the or for plot B in exchange with a duly executed con- 
tree, and is, therefore, entitled to recover damages veyanoe of the same, and (2) for the remaining portion 
from a person who wrongfully cuts and misappro- of plot A after demolition of the structures built by 
priates the tree. A JAWAHIR GIR v. JaGARNATH Prasap the defendant: 

j 315 Held, (1) that the prayer for execution ofa convey~ 

- Partles—Impleading of party at one stage, effect of. ance relating to plot B was barred by limitation; 
An introduction of a’ plaintiff or defendant for one (2) that the prayer for reeovery of possession of 
stage ofa suit is an introduction for all stages. M the same on declaration of title came within Art. 142 
SUNDARAMMAL V. SUNDARA Repp1, 38 M. L T. 148; A.I. `of the Limitation Act and was not, therefore, barred; 


R. 1927 Mad. 560 338 (3) that the plaintiffs had no right to recover plot B 
3 Mortgage suit. See C. P. C., 1908, O. XXXIV, -as there was no registered instrument of exchange; 
R. 1 195 (4) that thê claim to recover the first portion of 


Mortgage suit—Non-joinder of necessary plot A was barred under O. XXIII, r. 1, Civil Pro- 
parties—Dismissal- Appellate Court—Interference. cedure Code, inasmuch as the plaintiffs had not ol 
See O. P. O., 1908, O.I, R. 9 . 198 tained leave to institute a fresh suit; 

————— Probate appeal. See WiLL 162 (5) that the oraer of dismissal passed in on with- 

Partition—Partial - partition—O bjection, whether drawal did not affegp their right to recover the second 
can beraisedin a appeal. See HINDU Law—Jornt portion of plot A; : 





FAMILY 202 (6) that the claim to rétover the second portion 
, suit for—Plaintiffs claiming share forthem- of plot A was not barred by limitation nor by the 
selves and some defendants—Procedure. fact that the defendant had built structures thereon, 


Where in a suit for partition the plaintifis claim The doctrine of part performance is applicable only 
along with some of the defendants a certain definite in those cases where specific performance can be 
share in the property in dispute and those defendants obtained. 
do not objec to that share being assigned to the Estoppel arising but of the equitable doctrine of 
plaintiffs, the share may be assigned to the plaintiffs part performance will not create a title in persona 
jointly along with the defendants who aro entitled to in whomit doesnot otherwise exist. CG KALIPADA 





such share. A MoHENDRA Duss v. RAM BHAJAN 52 Basu v. Fort GLOSTER Jets Maxcifcercrine Co. LTD., 
— ~ sult—Oourt-fees—Necessary parties. See 310. W. N. 348; A. I. R. 1927 Cal. 365 886 
CorrT Fres Acr, 1870 17 ———-Principle whether applicable te void cafes. 
Partnership—tillegal partaership. See CONTRACT See C P. C., 1908, Scu. ILI, Para. 11 ‘ 863 « 
Act, 1872, ss. 23, 239 - 846 Penal acts—Strict construction—Benefit of «doubt 
~ Illegal partnership—Suit for partition of pro- to subject. See PUBLIC GAMBLING ACT, 1867, £s. 4,5 
perty, whether maintainable. See PUBLIO POLICY : * 716 
‘ 50 Pehal Code (Act XLV of 1860), ss.'34, 35, 96, 
2 Insolvency—Liability of partner, See Pro- - 304—Semion 84, whether applies to s. 804,ePurt If 
yingiay Insonyvency Act, 1920, s. 42 550 —Offence under x 804, Part IT, essentials of — Right 
o . . 
6 ee . ry Si ` 5 . 
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of private defence, accused's duty to plead— Charge 

to Jury. 

Although to. constitute an offence under s. 304, Part II 
of the Penal Code%there must be no intention of causing 
death or such injury ashe offender knew was likely to 
cause death, there must still be a common intention 
todo an act with the knowledge that itis likely to 
cause death though without the intention of causing 
deagh. 

Section 34 of the Penal Code can be applied to a 
case under the second part of s. 304 of the Code. 

A Judge is not bound to explain to the Jury the 
law of the right of private defence, where the accused 


“sehemselves have never pleaded that. they acted in 


the exercise of the right of private defence. 

Iga person raes the defence that he acted in 
the°exercise of the right of private defence he must 
prove if He must set forth the exact circumstances in 
which he acted to show that he was justified in what 
he did. C ADAM ALI TALUGDAR v. EMPEROR, 31 C0. W. 
N. 314; 450. L. J. 131; A. 1. R. 1927 Cal. 324; 28 Cr. L. 
J. 334 718 

ss. 75, 379,419—Previous conviction for 
theft—Subsequent conviction for false personation 

— Enhancement of sentence. 

Previous convictions for theft and burglary can- 
not be taken into account for enhancing the sentence, 
under s. 75, Penal Code, where the subsequent offence 


committed by the accused is cheating by personation ^ 


falling under s. 419, Penal Code. L QAIMI v. EMPEROR, 
28 Cr. L. J. 312, A. I. R. 1927 Lah. 220 536 
— S. 96, See Pena. Cone, 1860, ss. 34 ETC. 718 

—-—— S. 97— Right of private defence of property 

—Possession, affirmative evidence of, whether neces- 

sury—Presumption of possession. 

In order to establish the right of private defence 
of property it is not necessary for the accused to 
prove his possession affirmatively; he can rely on the 
presumption of continuance of possession arising in 
his favour from the circumstances of the case. Pat 
JAINATH v. EMPEROR, 28 Cr. L. J. 303; A. I. R. 1927 Pat. 
181 383 
——— ss, 97, 99—Right of private defence— 

Importance of the plea—Magistrates, duty of. 

In the excement and confusion ofgthe moment it 
is not to be expected that an average man would 

‘weigh the means that he intends to adopt at the spur 

tof the moment for self-defence in golden scales, though 
the counter-attack should not be out of all proportion 
to the force employed in the original attack. 

A Magistrate should not inehis zeal to suppress 
crimes of violence overlogk the importance of the pro- 
visions of law as regards the right of private defence. 
L Amman Din v. Emperor, 28 Or. L. J. 252; A. I.R. 
1927 Lah. 194 124 
—__—_— ss. 97, 147—Unlawfůl assembly— Common 

object, proof of—Execution of decree—Possession 

delivered to decree-holder—Jedgment-debtor allowed 
to collect crops—Entry by decree-holder—Private 
defence of property, right of. 

In order to establish the common object of an un- 
lawful assembly it is notnecessary to prove that its 
members actually mete and conspired to commit an 
offence; such intention can be inferred from the cir- 
cumstances of the case. In the case of a concerted 
attackgby five or more persons upon another it is 
a perfectly valid and reasonable inference that they 
all had a common object and were, therefore, members 
of an unlawful assembly. 

ete in execution of 





% decree for “possession of 
e 
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land, possession is given to the decree-holder, but 
the judgment-debtor is not actually ejected from the 
land by reason othe fact that his crops are stand- 
ing on the land and heis allowed to collect the crops 
when they mature, the decree-holder is entitled to 
enter upon the land after the crops have been collect- 
ed and if such entry is resisted by the judgment- 
debtor it cannot be held that the decree-holder was 
an aggressor and that the judgment-debtor had any 
right of private defence of property against the action 
of the decree-holder. Lassa v. EMPEROR, 28 Cr. L. J. 
264; 9 Lah. L. J. 209; 28 P. L. R. 273; A. I. R.1927 
Lah. 193 232 
-——— sS. 114, 330—Stimulating commission of 

offence by remarks and suggestions—Abetment— 

‘Instigation’. 

While some persons were voluntarily causing hurt 
to another, the accused who was standing by expressed 
his approval of the conduct of the assailants and 
suggested that the victim should be given a sound 
beating. It was found that blows were inflicted after 
the accused's remarks: 

Held, that the accused stimulated the commission 
of the offence and, therefore, was guilty of abetment. 

Instigation necessarily connotes some active sugges- 

tiop-sor support or stimulation to the commission of 

th’ st itself. A Nazir AuMAD V. EMPEROR, L. R.8 A. 

Cs Or.; 28 Or. L. J. 313 537 
———— §,120-B—Arms Act (XI of 1878), ss. 19 (f), 

22—Conspiracy, what amounts to—Conspiracy to 

possess fire-arms without license—Fire-arms not in 
existence—Offence. 

Section 22 of the Arms Act deals with persons with- 
out license dealing with licensed vendors or pur- 
chasers, or with persons with license dealing with 
unlicensed vendors or purchasers. 

An offence under s. 120-B of the Penal Code con- 
sists in the conspiracy without a reference to tha 
subject-matter of the conspiracy. 

Criminal conspiracy consists in theagreement of 
two or more persons to commit an offence punishable 
by law. It is true that the law doesnot take notice 
of the intention or the state of mind of the offender 
and there must be an overt act to give expression 
to that intention. The overt act in a case of con- 
spiracy, however, consists in the agreement of the 
parties and in the case of an agreement to commit an 
offence it isnot necessary in order to constitute the 
offence of conspiracy that the agreement should be 
followed by some act. 

A person may be guilty of criminal conspiracy even 
‘though the illegal act, which he has agreed to do, has 
not been done, for the crime of conspiracy consists 
only in the agreement or confederacy to do an illegal 
act by legal means or a legal act by illegal means. 

Where two or more persons conspire to possess fire- 
arms without a license, they are guilty of an offence 
under s. 120-B of the Penal Code read with s. 19 (f) of 
the Arms Act and it is not necess$ry for the pro- 
secution in sucha case to specify in the charge or to 
prove that the accused conspired to possess any par 
ticular arms or thatany such fire-arms were actually 
in existence. C NIRMAL CHANDRA DE v. EMPEROR, 31 
C. W. N. 239; 28 Cr. L. J. 241; A. I. R. 1927 Cal. 265 


113 
———— 88. 143,147—Unlawful assembly—Members, 
when guilty of rioting—Use of force by some mema 
bers, necessityof—Identity of assembly— Question of 
fact—Mere common object, whether sufficient. a 
Where it is found that the accused were member 
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of an unlawful assembly having a common object 
and made an assault or preparatitn to use force or 
violence, in the absence of proof that some members 
of the unlawful assembly which they joined used 
force or violence in prosecution of their common 
object, they cannot be convicted of rioting under 
8..147 of the Indian Penal Code, but can be convicted 
only of being members of an unlawful assembly under 
B. 143 of the Code. 

Where members of two assemblies do not mingle 
together at any time or place, the mere fact that they 
have a common intention will not make them one 
assembly, The question whether twogroups of men 
do or do not form‘ one “assembly” is a question of 
‘fact in each case. i 

Where two mobs start from different localities and 
operate independently and never come close to each 
other, they cannot be considered to be members of 
one assembly, though their object be the same. 
O WaAJID ALI v. EMPEROR, 4 O. W. N. 240; A. I. R. 1927 
Oudh 151; 28 Cr. L. J. 337 817 
~ 5, 147. See PENAL Cones, 1860, ss. 97, 147 5 

23 
Ss. 188— Order under s. 144-—Disobedience— 

Knowledge of accused, evidence of-—Promulgation 

of order, whether sufficient for conviction. 

It is not sufficient in order to affect a person with 
the knowledge of an order under s. 144 and tò render 
him liable to conviction under s. 188 to show that 
the order had been duly promulgated. It is neces- 
sary to prove by positive evidence that he has the 
knowledge that the order has been made. C SuErke 
ABDUL v. Euprror, 31 CO. W. N. 340; 45 O. L. J. 202; A. 
I. R. 1927 Cal. 306; 28 Cr. L. J. 350 830 
——— 8, 193. See Or. P. C., 1898, s. 195 529 

S. 19 9— Written statement of party, whether 

‘a declaration which any. Court of Justice is bound 

or authorised to receive'—-False statement in written 

statement—O ffence. < 
A written statemant filed by a party under O. 
VIII, r.1, of the Civil Procedure Code. is not a de- 
claration which any Court of Justice is bound or 
authorised’ by law to receive within the meaning 
of s. 199 of the Penal Oode, and a person who makes 
a false declaration in a written statement does not, 
therefore, commit un offence under the section. A 
JANKI RAI v. BMPEROR, 25 A. L. J. 327; L. R. 8 A. 62 
Cr.; 28 Cr. L, J. 323; A. I. R. 1927 All. 383 707 
——— 8. 224~--Arrest—Escape from  custody— 
Acquittal of avcused—Conviction for escape from 
custody, legality of—'Charged,’ meaning of. 
. An accused person legally arrested for ‘an offence 

must submit to be tried-and dealt with according 
to lawand ifhe gains his liberty before he is de. 
livered by due course of law he commits the offence 
of escaping from lawful custody under s. 224 of the 
Penal Code. . 

It would be an offence for a man to escape from cus- 
tody after he has been lawfully arrested on a charge 
of having committed an offence although he may not 
have been subsequently convicted of such latter 
offence, 

The word ‘charged’ is used in s. 224 of the Penal 
Code inthe popular sense as implying inculpation 
of an alleged offence as distinguished from a charge 
formulated after trial. B Katia AMRA 2. ENPEROR, 29 
Bom. L. R. 168; A. I. R. 1927 Bom. 96; 28 Gr. LJ. 
380 « . 988 
— 8. 235—Counterfeiting of coins—Sentence. 
A deterrent sentence should be passed for an 
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offence connected with counterfeiting of coins. bh 
EMPEROR v. SARDARA SINGH, 28 Cr. el- J. 305; A. LR, 
'1927 Lah. 220 529 
s. 302—Murder—Motive, inadequacy of, 

effect of. 

Where the evidence of the accused having committed 
the offence of murder is clear it is immaterial whether 
the motive alleged for the offence is or is not adeguate, 
L Saera v. Emperor, 28 Cr. L. J. 258 226 

3. 302—Murder—Person discovered near 
dead body immediately after murder holdin g weapon 


with which offence could have been committed, .. 
a 


whether guilty. 

Immediately after the commission of a murder a 
half-witted brother of the decea%ed was discevered 
sitting in a corner of the room in which the murder 
was committed holding in his hand a weapon with 
which the injuries found on the person of the de- 
ceased could have been caused. The weapon was, 
however, not bloodstained and there was no other 
evidence connecting the brother with the murder of 
the deceased: 

Held, that under the circumstances of the case it 
would not be safe to convict the brother of the mur- 
der of the deceased. M In re Karcpana Pittar, 28 Cr. 
L. J, 279 359 
— 5. 304, See PENAL Cons, 1860, ss. 34 £1C. 


718 

ss. 307, 325, See Or. P. C., 1898, s. 439 (6) 
234 

———— 8.330. See Pewat Conr, 1860, s. 114 537 
—~—— 8.338—Rash driving of motor car— 

Contributory negligence, effect of—Motor driving— 

Driver's duty—Sentence. 

In a prosecution for rash and negligent driving, 
though contributory negligence is no defence entit]- 
ing the accused to an acquittal, it is yet a fact or 
which should be taken into consideration in deter- 
mining the sentence. è : 

A person driving a car should always keep it in 
a state of control sufficient to enable him to avoid 
running into any passenger who may fail to step 
off the road, however annoying the dilatoriness of 
the foot pa8senger may be to him” L Kansut v. 
EMPEROR, 28 P, L. R 99; A. I. R. 1927 Lah, 165; 28 Cr. 
L. J. 351 831 

S. 339~Restraining horse on which person 
is riding—Wrongful restraint. 








Restraining a horse on which a person is riding so ° 


as to prevent him ffom proceeding at the moment of 
restraint is wrongful resteaint within the meaning 
of s. 339 of the Penal Oode. M In re Perra Ponny- 
SWAMI GOUNDAN, 28 Or. L. J. 320; A.I. R. 1997 Mad. 
506 . 544 
——— 88. 354, 376, 511—Indecent assault— 

Attempt to commit rape—Hymen, rupture of, 

whether necessary $0 constitute rape. 

Though rupture of the hymen is by no means neces- 
sary in law to constitute the offence of rape, the 
Courts are reluctant to believe thes there could have 
been penetration without fhat which is so very near 
to the entrance having been tuptured. i e 

A female child aged 5} years was discovered seated 
on the naked thighs of the accuse® who. was a 
lad of eighteen years. The accused had taken off hig 
own trousers andethat of the girl. On medieal ex- 
amination of the girl it was found that. with the ‘ex- 
ception of fresh redness ag the entrance to the vegina, 
the girl bore no other mark of injury and her hymen 
was intact, There were no.marks of-blood on semen 

e e 
e kr s 
. 8 s . 
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on her person and she did not complain of having felt 
any pain as the-result of the accused’s assault upon 


er: 

Held, that under the circumstances the accused was 
guilty of an attempt to commit rape and not merely of 
an indecent assault. L Mensas Din v. EMPEROR, 28 
Or, L. J. 244; A. I. R. 1927 Lah.222 4 116 


——_®@— s, 366 — Abduction—Evidence — Woman 
abducted, a material witness. 
The most important witness in an abduction case 
is generally the abducted woman herself and where 
is. not forthcoming and the other witnesses are 
not of a very reliable type, the prosecution evidence 
must be carefully scgutinised and weighed. L GHULAM 
v. EMBEROR, 27 P. L. R. 747; 28 Or. L. J. 277 357 
-——_—— 9, 37 6—Rape—Unchastity of girl—Sentence. 
Where ina case of rape it is found that the girl is 
of unchaste character, a very severe sentence is not 
called for. L IBRAHIM v. EMPRROR, 28 Or. L.J. 256 3 
128 

——— SS, 376, 511—Rape —Partial penetration— 

Hymen not injured—Rape or attempt to commit rape. 

Partial penetration which does not result in any in- 
jury to the hymen is sufficient to constitute the 
offence of rape. L ABDULMAJID w. EMPEROR 113 
~———— SS. 378, 380, 441, 447, 454—“Building," 

meaning of—Cattle pound fenced without roofing, 

whether constitutes building—Rescue of impounded 
cattle from cattle pound— Offence, nature'of. 

An open plot of land with a mere boundary fence, 

_ even with a masonry wall, cannot, for purposes of 
either s. 380 ors. 454, Indian Penal Code, be regarded 
as a building or a house. 

The expression ‘building’, more especially having 
regard to the expressions ‘tent’ and ‘vessel’ that follow, 
must be regarded as indicating some structure intend- 
ed for affording some sort of protection to the persons 
dwelling-inside it or for the property placed there for 
custody. Any structur$ which does not afford any 
such protection by itself but merely serves asa fenc- 
ing or other means of merely preventing ingress or 
egress cannot make the place a building or a house 
within the meawing of either of those $wo sections. 

- Where the owner of a buffalo which was impounded 
in an open plot with a mere boundary -fence rescued 
it@after opening a door of the pound by slipping the 
chain over the lock : 

« Held, that he committed an offence under s. 24, Cattle 
Trespass Act, and under ss. 348 and 441, Penal 
Code, but that he cannot be convicted either under s. 
380 or s. 454, Penal Code. M In re LAKSHMANA GOUN- 
pan, 52 M. L. J. 143; 38 M. L. T.163; 28 Cr. L.J. 248; 
A. 1. R.1927 Mad. 343 120 
-——— S$. 379. See Penat Cope, 1860,5.75 536 


— s$. 405—Contract Act (IX of 1872), s. 830— 
Betting business—Undertaking ly owner of business 
to forward money to race centres—Omission to 
forward money, whether constitutes criminal breach 
of trust—Contracéebeing void, effect of. 

The accused started a befting business, the prin- 
cipal object of which tva8 to provide facilities to 
„constituents tó back horses at various race meetings 
in, India. He was to remit sums furnished by cus- 
tomers for this purpose to some person present at the 
race meeting, who would put themeon the selected 
horses seither through the totalizator or otherwise. 
Certain, sums of money were,placed in hįs hands as 
bets on h&rses running in the*Poona races fien taking 

a . [J . =. 
place and on a charge agaipst the accused of criminal 
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breach of trust, under s. 405, Penal Code, in that he 
failed to forward® the money to Poona as he was 
bound to do under the terms of the contract: 

Held, that the contract being one of wager, within 
the meaning of s. 30 of the Contract Act, was void 
and there was, therefore, no violation of a legal con- 
tract within cl. (b) of s. 405, Indian Penal Code, and 
that the accused was not guilty of criminal breach of 


trust. M Inre K.R. UPPASINI, 52 M.L.J.179; A. I. 
R. 1927 Mad. 425; 28 Or L. J. 381 989 
———— 5, 409. See Cr. P. C., 1898, s. 562 225 


—— 8, 409—Criminal breach of trust—-Irregular 
drawing of public funds by public servant— Dishonest 
intention, absence of—Offence. 

The President of a Taluk Board drew out certain 
money from Taluk Board Funds, due in respect of 
certain works that were being carried on, on contin- 
gent bills with the object of preventing the moneys 
from lapsing at the end of the financial year. It 
was, however, against the Local Fund Rules to draw 
money on contingent bills before the work was ac- 
tually completed and without a contract certificate 
pill after the work was check measured and passed. 
But the moneys though drawn out prematurely were 
ultimately used for the purpose for which they were 
drawn: 

Held, that these facts did not import any dishonest 
or criminal intention and that the president could 
not be convicted of the offence of criminal breach of 


trust. M In re Biswanaty Das, 28 Cr. L. J. 285; A. 
I. R. 1927 Mad, 533 365 
———— 5, 419. See Prenat Copr, 1860, s. 75 536 


s. 441—Criminal trespass—Intention, an 
essential ingredient. 

In order to constitute criminal trespass, it is ne- 
cessary for the prosecution to prove that the accused 
either unlawfully entered upon property of another 
or having lawfully entered thereon continued to re- ` 
main unlawfully with intent thereby to intimidate, 
insult or annoy the person in possession of such 
property or with intent to commit an offence, 

Unlike several sections of the Penal Code, 
where mens rea consists in intentionor knowledge, 
unner s. 441, it is not sufficient to prove mere know- 
ledge on the part of an accused person that he was 
likely to cause annoyance unless the evidence of such 
knowledge coupled with other facts is such as to 
lead the Court to infer therefrom the requisite intent. 
S KHURSETJI NANABHOY v. EMPEROR, 28 OL. J. 349; 
A.J. R.1927 Sind 159 829 


—— ss, 497,498—Enticing married woman— 
Marriage, nature of evidence necessary to prove— 
Precedents as to sufficiency of evidence, value of 
—Evidence Act (I of 1872), s. 50. 

A Court, under the provisions of g. 50 of the _ 
Evidence Act, while not directed to exclude evidence 
of opinion as expressed by conduct to prove a legal 
marriage is directed not to base a finding that such 
a marriage has taken place upon the evidence of 
opinion alone. Outside that, a Court is at perfect 
liberty to arrive at a decision as to whether a legal 
marriage is in existence upon all relevant and ad- 
missible evidence, which is placed before it in the 
due course of law, and will decide upon such 
evidence whether such a marriage is or is not proved, 
when after considering the .matter before it, it either 
believes it to exist or considers existence so pro- 
bable that a prudent man ought, in the circumstances 
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5 
of a particular case, to act upon the supposition 
that it does exist. e 

It is not usually profitable for a Court in deal- 
ing with evidence in one case to endeavour to ob- 
tain much in the way of guidance from the way 


_ in which another Court dealt with different evidence 


in another case. O Racuupat SINGH v. EMPEROR, 4 O. 
W.N, 172; 28 Or. L. J. 311; A. I. R. 1927 Oudh 140 
535 


$.498—Hindu Law—Marriage among sub- 
castes, legality of—Offence relating to marriage— 

Necessity of strict proof of marriage. 

In proving an offence in which marriage is an es- 
sential ingredient it is necessary that the factum of 
marriage must be strictly proved. 

It is doubtful whether there could be a valid mar- 
riage under Hindu Law between an Oriya male and 
Telegu female. R RAMANATHAN v. EMPEROR, 5 Bur. L. 
J. 190; 28 Or. L: J. 268 236 


— — s, 499, Excep. 9—Defamation—Privilege 
of Advocate—Presumption of good faith—Malice, 
effect of. 


When a lawyer is acting in the course of his pro- 
fessional duties and is thus compelled, subject to 
the disciplinary action of the Court, to put forward 
everything which may assist his client, good faith 
is to be presumed; bad faith is not to be assumed 
merely because a statement by him is prima facie 
defamatory, but there must be some independent 
allegation and proof of private malice from which 
in the circumstances of the case the Court considers 
itself justified in inferring that the statement was 
not made because it was necessary in the interests 
of the client but that the occasion was wantonly 
seized as an opportunity to vent private malice, 

Even in cases where some private malice is grati- 
fied by the publication of the statement, if such 
publication was imperatively called for in the inter- 
ests of his duty to his client, the presence.of such 
malice will not negative the presumption of good 
faith, 

A Vakil appearing for the defence inan action 
for defamation, in the course of his argument made 
statements in Court, oral and written, to the effect 
that the defamatory statement was in substance 
trus and had been set out as a fact in a reported 
judgment of the High Court in certain proceedings 
for professioal misconduct against the Advocate. On 
a charge of defamation agaipst the Vakiland his 
client: b f 

_Held (1) that, in the absence of anything to show 
that the client instructed the Vakil in the definite 
terms used by himinhis argument, the client was 
not guilty of any offence; , 

(21 that the Yakil made the statement in good faith 
and came within the 9th Exception to s. 499, Penal 


_ Code, inasmuch as the truth of the statement was an 


essential element of the defence and the Vakil would 
have been gravely lacking in his duty to his client 
if, when he had its truth definitely set out in a 
public law report, he omitted to bring that to the 
notice of the Court before whom he was arguing 


M ANWARUDDIN v. Farais Bat ABIDIN, 25 L. W. 295; 52 . 


M. L. J. 269; (1927) M. W. N. 164; 38 M. L. T. 130; 28 
Or. L J. 313; A. I. R. 1927 Mad. 379 537 
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Pensions Act (XXIII of 1871), S. 4—uit “between 
private parties releting te grant of land revenue, 
whether maintainable—Certijicate, whether neces- 


sary. 

Section 4 of the Pensions Act is applicable to a suit 
between private parties to which the Government is 
not a party provided the suit relates to a grant of 
land-revenu>. Therefore, a suit by a plaintiff to 
recover a share tof the revenue of an Inam village 
from the defendant who has recovered the whole of 
such revenue, is not maintainable without a ce®tifi- 
cate from the Collector under s. 4 of the Rensions Act, 
B SADASHIV ÅTMARAM V. ANNABHAT ENKANBHAT 
KAYVATHEKAR, 28 Bom. L. R. 1477; A. I. R. 1927 Bom. 
81 Joo 


Permanent Settlement, land whether included in 
—Finding of fact—Appeal, secon’—Interferencg by 
High Court. ‘ 
In every case the question what lands were in- 

cluded in the Permanent Settlement of 1793, is a 

question of fact and not of law and where on the 

facts found the lower Appellate Court draws an 
inference that certain lands formed part of a parti- 
cular estate at the time of the Permanent Settlement, 
the finding is one of fact which cannot be interfered 
within second appeal. © MAYRUDDI v. MAHAMMAD 


RAZZAB ALI, A. I. R. 1927 Cal. 457 507 
Permanent tenancy, proof of. See BENGAL 
Tunanoy Act, 1885, s. 182 584 
Perpetulties. 
See SPEOIFIO RELIEF AOT, 1877, ss. 21, 23 (B) 399 


See TRANSFER OF PROPERTY Act, 1882, ss. 14,40 683 


Pleadings—Suwit to recover rent on basis of lease 
—Lease not proved—Appeal, second—Part per- 
formance, doctrine of, whether can be relied 
upon. 

Plaintiff instituted a suit to recover rent of cer- 
tain shops from the defendant on the basis of a 
lease. The suit was Pra dt on the ground that 
a valid contract of lease had not been proved. In 
second appeal it was contended that the suit should 
be decreed in spite of the absence of a valid contract 
of lease on the basis of the doctrine of part per- 
formance: 6 e 

Held, that the original ground on which the suit 
was based having failed the plaintif could not he 
allowed, in second appeal, to set up a new case. 
Ganga PRASAD v. SUKHDEO SAHU, A. I. R, 1927 Al. 
344 


$ 7 
Possesslon—Possessory _title to be ` maintained' 

against trespassers. g 

Possession lawfully attained in the sense that it 
was not procured by force or fraud but peaceably, no 
one interested opposing, is entitled to be maintained 
against all comers except such as can plead a pre- 
ferential title. 

In a suit for confirmation of possession, therefore, 
where itis found that the plaintiff has title to a portion 
of the property in dispute and is in possession and that 
the defendant is a trespasser, the former is entitled 
to a decree. G GIRIBALA DAs; v PROBHASH HANDRA 
BATABYAL, 45 C. L. J. 126 2 278 


, suit for—Title, proof of— Presumption. 
Where in a suit for possession title is fownd with 
the plaintiff and she evidence of possession iseequally 
balfinced on both sides, possession must be presuined 
to follow the title. G PrgmaTHa NATH MALLIA p. RADHA 
KisHoRE MUKHBERIEH, Å. Í. R. 1927 Cal 344 197 
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PossesSory “itle, 

A poskessory title is good. against the entire world 
except the true owner. A JAWAHIR GIR v. JAGARNATH 
PRASAD 315 


o 

Mere previous possegsion, though peaceful and 
lawful, for less than the statutory period will not 
entitle a plaintiff to recover possession of land: even 
though the person who has dispossessed him is not 
able to establish any title over the disputed land. 
C Kerapa BASU v. Fort GLOSTER Jura MANUFAC- 
TURING Co., guid. 310. W. N. 348; A. I. R.1927 Cal. 


365 886 
Powars. 457 


Praetice—Admission of fresh evidence at late stage 

—Applicant’s duty to prove diligence. 

When applicatiof is made at a late stage of a-case 
to put ingfresh evidence, one of the primary duties of 
the applicant is to show that it was owing to no want 
of diligence on his part that the matter was not dis- 
covered before. PC KAOHIRRDDI Nagireppr v. 
SAKIREDDI Carnna NARAYANAREDDI, A.J. R. 1927 P.O. 
27; 31 C. W. N. 945; (1927)M. W N.190; 38 M. L.T. 
57; 25 L. W. 400; 52 M. L. J. 492; 450. L. J. 308; 99 
Bom. L. R. 786 77 

Omission to raise clear issue—Parties not 
prejudiced—Procedure. 

The omission of a clear issue on a point is not 
very material when the parties have adduced evi- 
dence on the point and have not in any way been 
prejudiced thereby. - A Mewa Ram v, DAL Sanar, A.I. 
R: 1927 All. 410 650 
~~ Person impleaded party during pendency of 

suit—Date of institution of suit against him. 

Where a person is impleaded a party toa suit dur- 
ing its pendency, the suit against such a party can be 


o 


See HINDU Law 


considered to have been instituted only on the date - 


when he is made a party. C ASHRAFANNESSA KHATUN 
v. Hem CHANDRA OHAUDHURY, 440, L. J. 467; A. IL. R. 
1927 Oal. 216; 54 C. 114 293 


Second appeal*-Reference to Full Bench— 

Full Bench’ of opinion that question referred does 

not arise—Procedure—Remand for disposal by 

Division Bench. ` 

When the reéerence is in a second appeal and the 
question, which has been referred to the Full Bench 
is decided by the Full Bench, then the Full Bench 
dfsposes of the second appeal. But, when the Full 
Bench considers that the point which has been refer- 

ered does not arise, the matter is referred to the Divi- 
sion Bench for disposal. C Haawras MAJUMDAR v. 
GoLaM MAHIUDDIN Farcar, 93 C. 955; A. I. R. 1927 Cal. 

=" 256 f 289 
———— Second appeal—Res judicata, question of, not 

pressed in Court below, whether can be raised. 

The question whether or notea plea not pressed in 
the first Appellate Court should be permitted in second 
appeal, is largely a question of the nature of the plea. 
Although the general rule may be that a plea once 
abandoned may not be revived in second appeal, such 
fundamental issueg,as limitation and res judicata 
which go to the root of the ease, are exceptions to the 
rule and may be raised im second appeal even though 
not? urged in the Courts"below. Mi PATTRACHARIAR v. 

e ALAMELUMANGA[AMMAL, 25 L. W. 11; A. I. R. 1927 Mad. 
273 +, 40 
Swit based on false averpents—Dismissal, 
whether legal—New plea of fact, whether allowable 
in appeal. ` è 
A suibis not liable to be Ħismissed mefely because 

it is based on false averments, 9 

. i ii 
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A plea about which there were no pleadings in 
the trial Court sleould not be allowed to be raised at 
the stage of appeal atthe instance of an unsuccess- 
ful litigant. N DEsHRANI v. THAKAR KISHORE SINGH, 
22 N. L. R. 175; A. I. R. 1927 Nag. 104; JON. L. J. 5- 


446 
Precedent, value of. See Penau Copr, 1860, ss. 
497, 498 535 


, value of. 

In a matter which is open to divergence of view 
a High Court should follow its own cursus curie 
unless itis of opinion that the former decisions of 
the Court are clearly wrong. M SATYANARAYANA v. 
CHINA VENKATARAO, 23 L. W. 277; 49 M. 302; A. I. R. 
1926 Mad. 530; 50 M. L. J. 674 385 


———, value of—Construction of document whether 
question of law. 

Every judgment must be read as applicable to the 
particular facts proved or assumed to be proved in 
the case in which the judgment was delivered, since 
the generality of the expressions which may be found 
there are not intended to be expositions of the whole 
law, but are governed and qualified by the particular 
facts of the case. The only use of authorities or 
decided cases is the establishment of some principle 
which the Judge can follow out in deciding the case 
before him. 

The effect, however, of a document is a matter of 
construction and is a question of law and once this 
question has been decided in a certain way by the 
highest tribunal, its’ decision is binding upon sub- 
ordinate Courts in any subsequent proceeding in 
which the construction of that document may be in 
dispute. C JANAKI Nata Roy». HABIBULLAH SAHEB, 45 
C. L. J.151; A. I. R. 1927 Cal. 359 


Pre-emption. See MUHAMMADAN Law 39 
Oontract for pre-emption—Liability of legal 
representatives. See TRANSFER OF PROPERTY ACT, 
1882, ss. 14, 40 683 


——— Hindu widow—Alienation —Transfer by 
reversioner for costs of litigation, whether pre- 
emptible—Sale', meaning of}—Transfer of Property 
Act (IV of 1882), s. 54, 

A transfer by a reversioner of properties in the 
possession of alienees of a Hindu widow, in considera- 
tion of the vendee undertaking to find funds for 
conducting a litigation against the alienees and re- 
covering possession of the properties, #s not pre- 
emptible. i ; 

Per Lindsay, J.— Such a transfer is nota sale but 
‘a transfer ofa share of the chance of sucgess in a 
suit to be subsequently brought. . 

Per Sulaiman, J.—A transfer of property 
which has become vested in a reversioner on the 
death ofa Hindu widow passes the pēoprietary title 
in it even though a suit may have tobe instituted 
to recover actual possession. The vesting of such 
title is not postponed till the passing of a decree 
on which delivery of possession would be dependent. 
On the other hand, there may be cases where the 
cash price paid or promised is not the sole considera- 
tion for the transfer but in addition thereto there 
is an undertaking by the vendee to fight out a liti- 
gation and to incur all its costs as well as to run 
the risk of losing his money. In such caseg that 
part of the consideration which is other than the 
cash price is not capable of exact valuation. A pre- 
emptor cannot be given a decree for pregmption of 


413 
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the property sold in such a.way. A KALYAN v. 
“DesRANI, 25-A L. J. 322; A. I. R.1927 All. 361 610 


—-—— Pre-emptor, whether can put vendee to proof 
of title of vendor in respect of portion of property 
sold. 


In a suit for pre-emption it is- open to the plaint- 
iff to: allege that. the: vendors have included in the 
sale-deed .a sharelarger than that owned by them in 
the property sold in order.to.inflate the price and thus 
to. defeat pre-emption.. In such a case, the plaintif 
is entitled to put the vendees to proof of the ven- 
dors’ titlé in respect of the excess share sold by 
them. A IHSAN ULLAH v. FARHAT ALI, A. I. R. 1927 
AH. 374 456 


~ Qabzadari rights, whether under-proprietary 
rights —Under-proprietary. . rights, sale of—Pre- 
emption—Rival suits, dismissal of —Appeal in one 
suit—Appeal against decree in other suit, whether 
necessary., 


The word “gabzadari” may in some. cases mean 
under-proprietary rights. 

Where -cabzadari rights in certain property 
were granted and the.-holders .0f those. rights- were 
described’ in the revenue -papers as under-proprietors 
and were continuously ` treated as.such : 

Held, that: the grant must be taken to be of under- 


proprietary rights.and that the sale.of such rights , 


was .open to pre-emption. 
Two suits were instituted -by two different persons 
- to. pre-empt.the same. sale and the- plaintiff in each: 
suit was impleaded as a defendant -in the. other suit. 
Both; suits were dismissed and. one of.the.-plaintifis 
appealed -against the dismissal of his.suit’: 

Held, that it was not necessary .for him to file an 
appeal against the. decree in the other suit. O 
BÅHRAICHI v. TIRBENI SINGH, 4-0.. W, N.143; A I. R. 
1927 Oudh 106 450 


—— Transfer of land. by Crown—Right. of pre- 
emption--Oudh Laws Act (XVIII of-1876), sa 9.. 
Where the Crown ‘grants and transfers’ land to.an 

officer the transfer is. not a sale pure and simple but 

there is an outstanding clement of grant and no right 

of pre-emption arises. under. the’ Oudh Laws Act. O 

Mata GHULAM Sines v. KALI Din Sinca, A. I R: 1927 

Oadh 207 

Transfer pending pre-emption suit—Lis 
pendens— Withdrawal of suit by. rival pre-emptor, 

effect of.. . 

_ The doctrine of lis pendens applies to pre-emption 

sults. i 
A and B “who had equal right to pre-empt instituted: 

separate suits “for. pre-emption. B got a transfer 

of the property from ‘the original vendee and withdrew 
his’ suit. A impleaded-B as a party to his suit and 
claimed to pre-êmpt the entire property: 

Held, that ‘A was. entitled to.pre-empt-one half and 
one-half only of the-property. A'BHAGWAN SAHAIV. 
Nanak Cuann, A. I: R. 1927 AL. 336; 25 A. L. J. 479 

666- 


Wajib-ul-arz — -Construction — ‘Intiqal’, 
meaning of—Perpetual lease, whethér can be- pre- 
empted. 


The word ‘intigal’ used with reference to the cus- 
tom gf pre-amption in a wajib-ul-arz, is a word of 
wid import and includes -a transfer by ‘way of per- 
petual boise. A-ABDUL Karim v. GRURI SHANKAR 652 
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Presidency Towns Insolvency Act (IH°of 1909), 
ss. 3, 75, 90-sProvincial Insolvency Act (V of 
1920), ss., 2, 8, 5 (2)—Civil Procedure Code (Act V of 
1908), s. 24—High Court's power on Original Side 
to transfer insolvency case—Geiters Patent 
(Rangoon High Court), cls. 14, 16—Power of High 
Court to transfer an insolvency case to tis own 
file asa Court. of Extraordinary Original Juris- 
diction. | 
The Original Side of the High Court has no juris- 

diction to transfer. an insolvency case from a Court 

exercising jurisdiction under the Provigcial Insol- 
vency Act to another such Court or to itself. This 
power-can be exercised by the High Court on ita 

Appellate Side only.. : - 
Under cl. 16, Letters Patent of the Rangoon High 

Court, the High Court can, in respect of insolvency 

matters, exercise only such jurisdiction as is giver®by 


: the Law of Insolvency prevailing in the Provénce of 


Burma. Therefore, the powers conferred by s. 5 of the 
Provincial Insolvency Act, which are made subject 
to the other provisions of the. Act cannot be exercised 
in such -a way as to give the Original Side of the 
High Court jurisdiction: from which it is expressly 
excluded by the terms of ss. 2 and 3 of the Act. 
whether s. 5 is read with: s. 24, Civil Procedure Code, 
or cl. 11 of the Letters Patent. R In the matter of 
THE ESTATE OF Oomer AHMED BROTHERS, 4 R. 504; A. I. 
R.. 1927 Rang. 105 265 


s. 52 (2)—Reputed ownership, doctrine of 

—Goods received as agent. 

Certain goods in the:possession of an insolvent wera 
claimed by the Official Assignee under the doctrine of 
reputed ownership. There was evidence to show that 
the insolvent had received the goods as an agent and 
not as ‘an owner. ` The insolvent had further held 
himself out, in his note-paper, merely as a commis- 
sion agent: - 

Held, that the.Official Assignee was not entitled to 
claim the goods under s. 52 (2) of the Presidency 
Towns Insolvency Act. R QFFICIAL ASSIGNEE v, 
ZOLLIKOFFER & Co., 6 Bur. L. J. 9; A. I. R.1927 Rang. 
133 1017 


Princlpal and agent--Power of attorney—Oon- 
struction. See BENGAL LAND REDEMPT#ON AND FORE- 
CLOSURE REGULATION, 1806 329 


Principal and surety, See C. P. C., 1908, s. 1406 
185 

Privy Councli—Appeal—Question of great private 
or public importance. See INGOME Tax Act, 1922, s. 
664 - = . 97 


Griminal appeal, when entertained —Criminal 
Procedure Code (Act V of 1898), ss. 190, 860, 861, 
585, 587?—Complaint—Cognizance of offence not 
mentioned in cémplaint— Procedure—Deposition, 
interpretation and reading of—Procedure—Irregu- 
larity. 

The Privy Council trill not review or interfere with 
the course of.criminal proceedings, unless it is shown 
that, by a disregard of the forms of legal process, or 
by some violation of the principlesSf natural justice, 4 
or otherwise, substantial ang grave injustice has been 
done. z . ° 

No serious defect in the mode of çonducting a 
criminal trial can be jústified or cured by the gonsent 
of the Advocate of the accused. . i 

Where a Magisfrate who takes cognizance’ gf-an 
offence on complaint discovers that there isa prima 
facie cdse against the aceusod person whiche toula 
support a charge in mespett of an offence not mention- 
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. e 
ed in the complaint, and he frames such charge, he 
cannot be held to have taken cognizance of the latter 
offence under cl. (8) of s. 190 of the Oriminal Procedure 
Code. The case mustestill be treated as being one 
falling within the purview of cl. (a) of the section. 

The object of reading over a deposition toa witness 
is to obtain an accurate record frgm the witness of 
what he really means to say, and to give him an 
opportunity of correcting the words which the Magis- 
trate or hisglerk has taken down. It is not to enable 
the accused or his Advocate to. suggest corrections. 
No doubt, the evidence has to be read over in the pre- 

‘“meenge of the accused or of his Pleader. He is entitled 
to be sure that it has been read over, and that the wit- 
ness has had an opportunity of correcting the written 
wofd. But he is not necessarily entitled to the oppor- 
tunity 8f suggesting corrections. 

At the same time, it would be a better course if de- 
positions other than mere formal ones were read over 
so that the accused or his Pleader could hear them and 
give their undivided attention to them. (are would, 
of course, have to ba taken that no suggestion should 
be conveyed to a witness in the form of a correction 
which would make him alter his evidence, but there 
might be obvious slips to which, under proper safe- 
guard, attention might be called by the accused or 
his Pleader. Still it should be remembered that the 
primary object is to fix the witness and to enable 
him to protect himself against inaccuracy in the words 
taken down from his lips. 

The distinction between s. 360 and s. 361 of the 
Criminal Procedure Codeis very marked. Under the 
latter section, if evidence is given in a language not 
understood by the accused or his Pleader, it is to be 
interpreted into their language, while under the 
former section when it is read over, it isto be inter- 
preted to the witness in his own language, but there 
is no provision for its being interpreted to the accused, 

Section 360 of the Criminal Procedure Code lays 
down that the deposftion is to be read over to the 
witness. This provision is not complied with in terms 
by giving the witness an opportunity of reading the- 
deposition over to himself and except in cases where 
reading over bo the witness would be gbsurd, as for 
example, with a stone-deaf person, the provision 
should be complied with. 

P The bare fact of an omission to comply strictly 

“with the provisions of s. 360 ors. 361 of the Criminal 


e Procedure Oode unaccompanied by any probable 


suggestion of any failure of gustice having been 
‘thereby occasioned, is not enough to warrant the 
quashing of a conviction Which may be supported by 
the curative provisions of ss. 535 and 537 of the Code. 
P C ABDUL RAHMAN vV. EMPEROR, A. I. R. 1927 P.O. 44; 
31 O. W.N. 271: 25 A. L. J. 147; (1927) M. W. N. 105; 
38 M. L. T 64; 8 P. L. T.155; 4 O. W. N. 283; 28 Cr. 
L. J. 259; 6 Bur. L. J. 65; 5 R. 53552 M. L J. 585; 29 
Bom: L. R. 813; 45 C. L. J. 441 227 


Probate and Administration Act (V of 1881), 
© 8.23. See Courmizss Agr, 1870, s. 19-I (1), Sou. ILI 
` 111 


Ze 8, 89—Legal Representatives” Suits Act (KIT. 


e of 1855}—Agtio personalis moritur cum persona, 


dgctrige of, whether applicable to India—Suwit by 

ward, aginst legal representatives of guardian for 

negligence, maintainability of. et.” a 

In India the doctrine actio personalis moritur) 
cum persona does not form part of thelaf®. Claims by 
and against the representatives sof a deceased per- .- 
e kd 

e 
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son are regulated by s, 89 of the Probate and Adminis. 


tration Act and also by Legal Representatives’ Suits - 


Act of 1855, so far as the latter enactment is not 
consistent with the former, 

Under s 89 of the Probate and Administration Act 
a suit can be maintained by a ward against the legal 
representatives of his deceased guardian ‘for damage 
caused by the negligence of the guardian in allow- 
ing a claim undera promissory note to become time- 
barred. C BHUPENDRA Narayan SINHA v. CHANDRAMONI 
Gupta, 53 C. 987; A. I. R. 1927 Cal. 277 286 


Procedure—Preliminary decree, ex parte—Final 
decree—Notice, whether necessary. 

Where a preliminary decree is passed in the absence 
of the opposite party, notice ought to be issued to him 
before the final decres is passed. A RAM OHANDRA 
BANSAL v LALMAN, 25 A. L.-J. 296; A. I. R. 1927 All. 
329; 49 A. 396 18 


Provincial Insolvency Act (V of 1920), ss, 2, 
3, 5 (2). See Prestpency Towns INSOLVENOY ACT, 
1409, ss. 3 ETC. 265 

——— 8.6. See Conrract Act, 1872, ss. 246, ee 

i 89 

— S, 24—Application for insolvency—Inability 
to pay debts—Debtor's evidence, whether sufficient. 
An application for adjudication of insolvency should 

not be dismissed on the ground that the applicant 

has not produced witnesses to prove his inability to 
pay his debts, where he has himself deposed to his 
inability to pay his debts and this evidence is not 
disbelieved by the Court. 
Desar, 6 Bur. L J. 14 1004 


—--—— 8. 27—Civil Procedure Code (Act V of 1908), 
s. 148—Insolvency—Discharge, 
Extension of time—Power of Court. 
An Insolvency Court has power to extend the time 

fixed by it within which an insolvent is directed to 

apply for his discharge and it is nota fatal defect in 
the application for extension of time that it is made 
after the expiry of the fixed period. L Fares MUHAM- 

MAD v. Maya Das ` 134 

——— $8. 27,28, 31, 43—Adjudication order— 
Arrest of insolvent in execution whethér prohibited 
—Expiry of time for applying for discharge— 
Automatic discharge. 

Without an order of the Insolvency Court an insol- 
vent is not discharged automatically at the end of 
the period fixed in the order of adjudication for an 
application for discharge. The provisions ofs. 43 of 
the Provincial Insolvency Act do not contemplate any 
automatic discharge. 

The mere adjudication of a judgment-debtor as an 
insolvent does not prevent his arrest in execution of a 
decree obtained against. him. A Harr RAM v. SRI 
KRISHAN Ram, 49 A. 201; A. I. R. 1927° All. 418 


in- 








Power of Courtto extend time—Petitioning creditor, 

whether may apply for extension of time. 2 

An insolvency Court has power to extend the time 
for making an application for discharge. 

There is nothing in law incompatible with the 
extension of the period’ within which a debtor 
should apply for his dissharg2 at the instanes of and 
on cause shown by the patitioning creditor. RK. K. 
S. A. R.A. OHETTIAR v. Mauna Myat Tua, 6 Bur. L J. 
5; A. I. R. 1927 Rang. 136 ” 921 
S. 23 (2)—Insolvency of firm—Suit against 
partner—Leave of Court, whether necessary 

° 





R Buorar KARIM v. D. D. > 


application for— 


320° 
= 55. 27, 43—Application For discharge—- 


ty 
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A firm is not a legal entity; noris it a person. A 


firm-name is merely a short-hand fdérm for collec- - 


tively designating all the partners ina firm. There- 
fore, an order of adjudication passed against the 
firm is an order against individual partners who con- 
stitute the firm and after such an order has been 
passed a suit cannot be instituted against any of the 


. partners without the leave of the Insolvency Oourt 


under s. 28 (2) of the Provincial Insolvency Act. L 
HONDA RAM v. OHIMAN LAL DURBEJA, A. I. R. 1927 Lah. 


234 112 
- S. 31. See PROVINCIAL INSOLVENOY Act, 1920, 
320 


ss. 27, ETO. 


———— 88. 37, 43, 75-—Discharge, failure to apply 
for—Annulment «of  adjudication—Procedure— 
Appeal, whether lies. 

Under s. 75 (3) of the Provincial Insolvency Act no 
appeal lies from an order annulling an adjudication 
under the provisions of s. 43 of the Act, without the 
leave-of the Court. 

Where an insolvent fails to apply for an order of 
discharge within the time specified by the Oourt, the 
Court‘has no option but to annul the adjudication, 
but witha view to protect the creditors the Oourt 
should pass an order under s. 37 of the Provincial 
‘Insolvency Act vesting the property of the debtor in 
a person appointed by it. 

An appeal lies from an order passed under s. 37 
of the Provincial Insolvency Act. L Suo IDAN Lacuu- 
MI NARAIN V. BAHADUR CHAND 137 


~ —— 88,42, 6 9— Prosecution for offences under 
the Act—Procedure—Framing of charge—Fraudu- 
lent . concealment— False accounts—Liability of 

„partner for acts of other partners—S. 69 wider 

Has English Law—Sentence—Quasi penalty under 

3. 42. . . 

Partners are often responsible in law under the 
Insolvency Act, for acts of other members of the 
partnership. It may be proved that, in spite of tho 
fact that business is carried on by the head of a 


‘firmand that he is dead, nonetheless the other part- 


ners were so deeply involved, that they must be held 
equally responsible for his acts, even though he was 
the moving spirit. 

Although circumstances could be proved in a busi- 
ness concern, where the method of keeping books is 
such that even though the absence of the principal 
person is shown, the subordinate might be equally 
guilty, yet, where it is sought to establish the charge 
of keeping false accounts against any particular 
partners of a firm, it must be proved as a fact who 
woro the pergons actually responsible for keeping such 

ooks. 

Some of the offences under the Insolvency Act are 
in their nature special, and directed against offences 
specially commitigd with a view to defeat the objects 
of the Act, and require to be dealt with some care. 

It is desirable in a prosecution for an offence under 
the Insolvency Acts to frame the charges strictly in 
the language of the section which defines the offence, 
together with the particulars of the conduct of the 
insolvent relied upon to establish the charges, just as 
is done ina formal charge of an offence, particularly 
an offence of embezzlement or falsification of books 
under the Penal Code. 

Section, 69 of the Provincial Insolvency Act, which 
deals with panalties, is peculiar to India inasmuch 
as it embraces acts ‘whether before or after making 
an order of adjudication.” Under English Law these 
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penalties are confined to conduct after presentation, 
of the petition. : 

It must be borne in mind in a prdsecution under- 
the Insolvency Act for falsification of accounts, even. 
where they are false, or so badly kept, as to amount 
not merely to negligence, but to a suggestion of 
dishonesty, that s. 42 itself provides and defines a 
quasi offence, with regard to the keeping of books, 
which if established, is a ground for a kind of penl 
order, postponing the absolute discharge @f the in. 
solvent when he applies for it. A Ganca PRASAD v. 
MADHURI Saran, 25 A. L. J. 331; A. I. R. 1927 All. 352: 

540 

s. 43. 
See Provinoran INSOLVENCY Act, 192@, ss. 27 ETC. % 
320 
See PROVINCIAL Insoivenoy Act, 1920, ss. 27, 43° 921 
See PROVINCIAL Ixsotvexcy Act, 1920, ss. 37 etc. 137° 


ss. 63, 64-—-Declaration of dividend — 

Claims subsequently proved, priority of—Final 

dividend, declaration of—Notice, form of. 

Creditors who prove their claims after declaration 
and payment of any dividends, do not rank pari 
passu as between themselves, but, are, under the pro- 
visions of s. 63 of the Provincial Insolvency Act, 
entitled to payment in full in the order of their 
proving their respective claims so long as there are 
funds left in the hands of the Official Receiver liable 
for distribution The claim of any such creditor can- 
not, therefore, be -held up until the claims of all such 
creditors are decided. 

The notice under s. 64 of the Provincial Insolvency 
Act for the declaration of the final dividend should 
be one not calling. upon the public to notify claims 
but one calling upon such of the creditors as have 
already notified their claims to prove their claims 
within a fixed time. S HIRANAND MULCHAND v. OFFI- 








CIAL RECEIVER 791 
————5. 69. See PROVINCIAL INSOLVENGY Acr, 1920, 
s. 42 ` 550 
s. 75. Sce PROVINCIAL INSOLVENCT Act, 1920, 
ss. 37 ETC 137 
Provincial Snfall Cause Courts Abt (IX of 
1887), 8.16. See C. P. C., 1908, ss. 100, 115 37 
— S. 25,- 
See Contract Act, 1872, ss. 134, 139 922 


See NEGOTIABLE INSTRUMENTS ACT, 1881, ss. 8, 78 703 
——— S. 25—Duty of Small Cause Court—Revision. 

A Judge of aSmall Cause Court fills avery im- 
portant position of responsibidity and owes a duty to 
the litigant world to dispose of cases in a proper and 
judicial manner disclosing a proper appreciation of 
the evidence, much of which is heard rather than 
recorded by him. Itisorthis account that a Court 
of Revision is reluctant to interfere with his findings 
unless they are based @na misinterpretation of evi- 
dence. Where, however, he fails to properly appreciate’ 
the evidence and to give sufficient attention to matters 
apparent upon the record the High Court has no 
alternative in revision but to ignore his findings and 
to decide the casg for itselfo the material on record, 
N HARAKCHAND Baatey v. G. I, P. Rattway Co., A 1. 
R. 1927 Nag. 77 $ 406 


e . 

s. 25—Pewerse decision of fact—Wrong 

view of limitation— Revision—Limitation Act (IN 
of 1908}, Sch. I, Arts 64, 83—Suit by commission 
agent —Account stated aNd balance struck Lini- 
tation. 
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A wrong decision- on a quesfion of limitation is 
not a ground for interference in revision unders. 25 
of the Provincial Small Cause Courts Act. 

Even where a suif is brought by a commission 
agent if the account was stated and a balance struck 
the suit is governed by Art. 64,and not by Art. 83 
of the Limitation Act. 

A perverse decision ona question of fact can be 
gah aside, in revision under s. 25 of the Provincial 
Small Cayge Courts Act. L Karam OHAND Sant Ram 
v. DAYA NAND Damopar Das 874 


S. 25—Revision—Perverse finding of fact— 
dnterference. ; 

Although it is not the practice of the High Court 
in, cases under®s..25 of the Provincial Small Cause 
Courts Act, to interfere with findings of fact, it will 
interfére where they are absolutely perverse. A 
SECRETARY OF STATE FOR INDIA v, MANAK CHAND & Sons, 
A. I. R. 1927 All. 393 -~ 1032 
———— Sch. Il, Art. 15. See Oonxtracr Acr, 1872, 

8.20 327 
Art. 35 (ii)— Suit based on ‘act which 

may or may not be criminal, whether cognizable by 

Small Cause Court. ; 

Article 35 (zi) of Sch. II to the Provincial Small 
Oause Courts Act applies only to those acts which by 
the circumstances of the case are clearly alleged orar 
clearly shown to be punishable under Ch. XVII of the 
Penal Code. 

Merely because the facts stated in a plaint are 
ambiguous and are, therefore, consistént with bona fides 
as well as mala fides, it does not follow that the suit 
falls within the purview of Art. 35 (zi) and is excluded 
from the cognizance of a Small Cause.Court. Where 
the plaint discloses no allegation of a crime the 
Article does not apply. A RAGHUBAR DAYAL v. Mutwa, 
25 A. L.J. 287; A.I R.1927 All. 288;49A.410 38 


—— Art. 35 (1l)—Suit for. damages for 
wrongfully cuttingand appropriating tree, whether 

of Small’Cause nature—Second appeal—Unnecessary 

prayer for declaration, effect of. 

, The mere’ addition of a prayer for a declaration 

cannot prevant a suit from being of t 
able by a Court of Small Causes provided it is really 
a suit of that nature. 

'The question whether a suit for damages for wrong- 
fully cutting away and misappropriating a tree falls 
within Art. 35 (it) of Sch. IL of the Provincial Small 
Cause Courts Act considered gut not decided.) A 
JAWAHIR Gtr v. JAGARNATH PRASAD 315 
a Art. 35 (il)—Swit for damages for 

wrongfully cutting trees-—Assertion of acts amounting 

to mischief—Suit, whether of Small Cause nature. 

A suit for recovery of ganfages for wrongfully 
cutting and misappropriating a tree falls within the 
purview of Art. 35 (22) of Sch. II of the Provincial 
Simall Cause Courts Act and is consequently exempt- 
ed from the cognizance ofa Small Cause Court where 
the allegations in the plaint amount to an assertion 
that the defendaffts have committed acts which, if 
proved against them ,in, a Orimingl Court, would 
yénder them liable to tonviction on a charge of mis- 
chief. A Kuypa Bax v. RAGHUNANDAN Lab, A. LR 
1927 “AJI. 381 


Publtc Gambling Act (ill of 1867), ss. 4, 5— 
Forfeiture -of money found on person—Constriction 
of penal Statutes—Benefip of doubt. e s 
Section 5 of the Gambling Agt.does not authorise 
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the seizing and forfeiting of money found on the 
person of a màn arrested in a gaming house.. 

A penal Act should.be.construed strictly and where 
there is any doubt the benefit of the same.should be 
given to the subject. L Misrr LAL v. EMPEROR, 28 Cr. 
L. J. 332; 8 Lah. 320; A..I. R. 1927. Lah. 338 716 


Public policy—Parinership, illegal—Suit for parti- 
tion of partnership property, whether maintainable. 
A suit for the partition of the property of a partner- 

ship, which consists of more than twenty persons and 

is consequently illegal, cannot be. maintained. A 

MADAN Lat V.“JANKI Prasan, 49 A. 319; A. I. R. 1927 

All..487 50 


Punjab Courts Act (VI of 1918), s. 41. See Custom 





(PUNJAB) 943 
~- s. 41. See PUNJAB Tenancy AoT, 1887, s. 77 
. (a) (8) 849 





- S. 41—Construction of material document— 

Question of law. 

Where the point for determination in a case is the 
construction tobe placed upon a document on which 
a suit is to a large extent based the question js one 
of law, and a second appeal is competent. L QAMAR 


"UD-DIN V. RAHMAT ALI SHAH, 9 Lah. L. J. 197; A.I. R. 


1927 Lah. 221 577 ` 
—-—— 5, 41—First Appellate Court lacking 
pecuniary jurisdiction—Second appeal, whether lies. 
Want of pecuniary jurisdiction on the part of the 
first Appellate Court isa good ground for second 
appeal. L Tusan SINGH v. Bisa, A. I. R. 1927 Lah. 187 


—— s. 44—Error of law—Revision. 
An error of law is not a good ground for revision. : L 
Rau BILAS v. Snero NATH ‘ 


s. 44—Revision—Interference, when another 
remedy open. : 

Though as a general rule a High Court does not in- 
terfere on the revision side when the petitioner has . 
another remedy open to him, it will do so in excep- 
tional circumstances. L Fira Gurantitra RAM-RAM 
Kisuan v. SUKHU Ramu, 9 Lah. L. J. 19; 28 P. L. R. 136 

595 

Punjab Government Notification No . 431 of, 
1910. See Cr. P. C., 1898, s. 562 , 540 
No. 27909 of 1920. See PUNJAB MUNICI- 
PAL Act, 1911, ss. 61, 62, 242 : 426. 


Punjab Limitation (Customs), Act (I of 1920), 
Sch. l, Art. 2 (b). See Evipenoe Act, 1872, s. TER 
Punjab Municipal Act (H! of 1911), ss. 61, 62, 
242 —Punjab Government Notification No. 27909 of 

1922—Imposition of, taxes described in s. 61 (8)—-" 

Sanction of Governor-General in Council, necessity 

of—Presumption under s. 62 (9), whether applies to 

Notified Areas. . 

Sanction of the Governor-General in Council is an 
indispensable preliminary condition for the imposi- , 
tion of taxes described in s. 61 (3) of the Punjab 
Municipal Act. . 

The provision contained in s. 62 (9) of the Punjab 
Municipal Act to the effect that a notification of the 
imposition of tax under the Act shall be conelusive 
evidence that the tax has been imposed does not ap- 
ply to the notified areas, in view ofthe express prc- 
vision in the Punjab Government Notification No. 
27909, of 1922 extending only. sub-ss. (1) to (4) of s. 62 
to such areas. L Ismar Das v. MUNIOIPAL COMMITTEE 
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NOTIFIED AREA, 9 Lah. L. J. 22; 28 P. L. R. 57; A 1. 
R. 1927 Lah. 140 426 


— — s. 152—Evidence Act (I of 1872), s. 106— 
Suit for injunction by alleged public prostitute 
against Municipality for restraining it from taking 
action against plaintiff—Burden of proof—Juris- 
diction of Civil Courts to restrain action of Munici- 
pal bodies, : 


In a suit by alleged public prostitutes for a per- 
petual injunction restraining a Municipal Committee 
from taking any action against the plaintiffs under 
s. 152, Municipal Act, on the ground that they are 
not public prostitutes, the burden of proving that the 
plaintifis are not public prostitutes lies on them. 

In such a suit a Civil Court has jurisdiction to 
decide the question whether or not the plaintiffs are 
public prostitutes and, if this issue is found in their 
favour, to. issue the injunction prayed for. 

When a Municipal: Committee acts bona fide, rea- 

. sonably and in conformity with and strictly within 
the powers conferred by the law then it can escape 
the exercise of the restraining powers of the Civil 

: Courts. Butif its requisitions go beyond the powers 
conferred upon it, the Civil Courts have jurisdic- 
tion to restrain it from enforcing them. Courts 
have no jurisdiction to interfere with the mode in 
which the powers of Municipal bodies are exercised 
but they are competent to restrain such bodies if they 
act ultra vires. 

Where a Municipal Committee takes action against 
certain, persons under s. 152, Municipal Act on the 
ground that they are. public prostitutes while in fact 
they are not, the action of the Committee is ultra 
vires. L MUINOIPAL COMMITTER, LAHORE v. ALLAH 
RAKHI, A. I. R. 1927 Lah. 358 1010 


ss. 189, 193—Sanction to build—Revocation 
of sanction, legality of. 

When once a Municipal Committee has given 
sanction to build, the Committee cannot revoke that 
sanction. L KIRPA Ram v. NOTIFIED AREA COMMITTEE, 

: PINDI BHATTIAN 813 


—— s. 242, See PUNJAB MUNICIPAL Acr, 1911, 
as. 61, 62, 242 426 


Punjab Pre-emption Act (I of 1913), s. 5— 
‘Shop’ definition of—House wherein carpenter resides 
and works, whether shop or business premises. 

A shop is primarily a place where goods are bought 
and sold, it is,not synonymous with “business pre- 
mises’ in the general sense of the word. The fact 
that a carpenter works in the place where he resides 
does not turn the building into business premises 
ora shop. LSANDHI v. KHAIR-UD-DIN, A. I. R. 1927 
Lah. 328 910 


~ S. 6—Sale of building in village abadi—Pre- 
emption—Imm@veable property, what 1s—Consent of 

-proprietors—Sale by major brother of minor brother's 

share—Major brother's right to sell, question oft 

Necessary parties in pre-emption suit. 

The sale of a house by a kaminin the village 
abadi, the site of which belongs to the proprietary 
body is pre-emptible as what is sold is immoveable 
property for purposes of pre-emption, and the ques- 
tion of consent by the proprietors does not arise in 
such a case. 

In a suit for pre-emption where the sale is by a 
.major on his own behalf and on behalf of his minor 
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brother, the question @f major brother's right t6 cell 
the minor's share dgesnot arise as the necessary 
parties to such a sult are the pre-emptor and the 
vendee. L BUTA SINGH v. RAHIM BAKHBH, A. I. R, 1927 
Lah. 283 i 901 


~———— 8.15—Sale by female— Agnate of husband, 
whether entitled pp pre-empt— Plaintiff's failure to 
establish case set Sup in trial Court— Appeal-- New 
case, whether can be made. ` 

The Explanation to s. 15 of the Punjab Pre-empticn 
Act applies only in the case ofa sale by a Wemale of 
land to which she has succeeded on a life-tenure 
through her husband, sori, brother or father. 

A female who was the absolute owner of certam 
land sold such land and an agnate of her husband 
instituted a suit to preempt the Bale. The trial 
Court dismissed the suit on the ground that the, uniy 
evidence produced by the plaintiff was that he was an 
agnate of the vendor's husband:and that that did not 
prove that he was an heir of the vendor. On appeal 
the District Judge agreed with this finding of the 
trial Court but as it was contended before him, that 
the parties who were Muhammadan Khojas followed 
Hindu Law in matters of succession and that, there- 
fore, the heirs of the vendor’s husband were her heirs, 
hé accepted the appeal and remanded the suit under 
O. XLI, r. 23 for re-decision on the merits after giving 
the plaintiff a further opportunity to establish the con- 
non may th on pis behalf in appeal: 

eld, (1) that the plaintiff's suit had been ri 
dismissed by the trial Court; any 

(2) that the contention that the parties followed 
Hindu Law in matters of succession having been raised 
for the first time in appeal, the District Judge should 
not have entertained it and that, therefore, his order 
of remand must be set aside and the suit must be 
dismissed. L FATTEHv NABI Baksa, 9 Lah. L. J 12: 
28 P. L. R. 90; A. I. R. 1927 Lah. 105 168 


Punjab Tenancy Act (XVI of 1887), s. 60— 
Transfer of tenancy—Suit by “landlord to declure 
invalidity of transfer—Decree—Rights of tenant 
and his transferee, how far affected. 

Where a landlord has obtained a declaration that 
a transfer is void unders. 60, Punjab Tenancy Act, 
such transfer must be held to be void completely 
even as between the vendor and the vendee. L Snax 
SINGH v. HARDIT SINGH 916 


ss. 77 (3) (d), 100 (3)—Suit for declara- 
tion of occupancy rights—High Court's power to 
order registration of a civil decree in a Revenue 

Court. . 

A suit for a declaration that the plaintiffs are ccen- 
pancy tenants of a particular land is exclusively 
cognizable by a Revenue Court. 

Where a suit exclusively cognizable by a Revenue 
Court has been decided by a Oivil Court, if no pre- 
judice has been cause@ thereby, it is competent to 
the High Court in second appeal to set aside the decree 
of the lower Appellate Court and to order that the 
decree of the Trial Judge be eregistdTèd in a Revenue 
Court and that the memorandum of appeal in the 
lower Appellate Court be returred for presentation ta 
a Revenue Court of competent jurisdiction. L GANGA 
Ram v. BAM SUKE : 165 

8.77 (J), (P)—Suit for recovery “07” dues 
payable by inferity to superior proprietor—Virik 

Cots, jurisdiction of—Punjab Courts Act (VE 

of 1918), s. 41—Questionef nature of dues, uh ethe 





4134 


* Punja Tenancy Act—concld. 


of law—Civil Procedure Onde (Act V of 1908), s. 11 
—Additional parties in second case—Res judicata— 
Obiter, definition of. : 
‘The share ùf produce recoverable by the Brahmans 
of Pohlian Prohitgn village from the Rajputs of the 
village with respect to lands in the cultivating pos- 
session of the latter is either ylues recoverable by a 
superior land-owner from an ififerior land-owner or 
is a village cess and in either case a suit for re- 
®covery of the same is not cognizable by a Civil Court. 
The gestion as tothe nature of dues is one of 
law and not of fact and can be considered in second 
appeal. . 
_ © Where in a subsequent suit in addition to all the 
parties in the previous suit there are some additional 
. defendants, tlə decision in the previous suit cannot 
®perate as res judicata in the subsequent suit. 
je decision on a point which is not in issue but 
the decision of which is necessary for the decision 
of the point in issue is not an obiter. L Dita Ram 
ev. BIDHYA Duar, A. 1. R. 1927 Lah. 259 849 


Rallway—-Reservation of vight of re-measurement, 
re-weighment, etc., effect of—Goods accepted at 
owner's risk at lower rate—Right to charge higher 
rate at place of destination. 

The reservation by the Railway of their right of re- 

measurement, re-weighment, re-classification and re- 

. calculation of rate on arrival of goods at the place 
of destination cannot be so interpreted as to permit 
any basic alteration in the terms of the contract. 
Where, therefore, goods are offered to and accepted 
by the Railway for being carried to a certain place 
at owner's risk anda lower rate of freight is charged, 
it is not open to the Railway to claim at the place 
‘of destination a higher rate on the ground that 
the goods carried on a certain section of the Railway 
should have been charged at a higher rate and that 
the booking clerk made a mistake in charging them 

at a lower rate. - O SEORETARY or STATE FOR INDIA vV. 

MURLI Duar Varma, 4 O. W. N. 203; A.I. R. 1927 

Oudh 145; 2 Luck. 152 663 


Rallways Act (IX of 1890), 8.47 (1) (g)—Change 
of freight rates between maximum and minimum 
yates— Publication of change, whether necessary. 
Section 47 (1) (g) of the Railways Act and its related 

. provisions require only the publication of a general 

è rule governing the maximum and minimum rates of 
freight. As regards a change of rates between the 
maximum and the minimum provided for in the 
general rule, publication is n% necessary in order to 
bind the public by thajchange. A Sroretary or STATE 

* yor INDIA v. THAKUR Das-Ram Sanat, A.I. R. 1927 All. 


316 


s. 54--Rule prescribing particular mode of 
packing for consignments to be carried at Railway 
risk, validity of. oo h 4 
A Railway Company is a common Carrier and is 

bound to accept consignments of goods for despatch, 
but if the consiggments are despatched at Railway risk 
it is entitled to take reasonable precautions to pro- 
tect itself from losg 4f-+the conditions laid down by 
*. Railway for despatch of goods at Railway risk are 
not complied with by the consignor, the Railway can 
yefuge to accept the‘consignment at its own risk. 

The ‘test for determining ag to whether a par- 
tigular rule,made by a Railway Administrations or is 
not valid is to see whether the rule is a yeasonable 
pne 8nd is not inconsistdht with the’ Railways Act, 


| 
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260. 


t1923 
Rallways Act—contd. : 


There‘is nothing in the Railways Act that prohibits 
a Railway Administration from insisting on a par- 
ticular mode of packing in the case of consignments 
despatched at Railway risk. The fact that another 
mode of packing is as secure as the one enjoined 
by a rule framed by the Railway Administration is 
irrelevant for the purpose of determining the validity 
of such rule. A SECRETARY OF STATE For INDIA v. ANANT 
Ram Cuopra, A. I. R. 1927 All. 400 571 


——— ss. 54, 55, 77—Undercharge or overcharge 
of freight—Re-weighing, right to—Refusal to re- 
weigh, effect of—Loss, liability for. 

A Railway Company is entitled to re-weigh a‘ 
consignment carried by it and collect excess charges 
for excess weight at the destination and sell the 
goods if the excess charge is not paid and credit the 
sale-proceeds thereof towards the excess charge and 
demuriage, if any, due from the defaulter. As a 
necessary counter-part of such right ofthe Company 
is the right of the consignor or consignee of the goods 
to claim a refund of any over-charge recovered from 
him by the Company, and as in the case of deter- 
mining and collecting an under-charge, so in the 
case of refunding an over-charge, a right to re-measure, 
re-weighment or re-calculation must necessarily be 
implied. S 

Where a consignee has prima facie good reasons 
to think that?an incorrect weight has been entered 
in the Railway receipt and he demands, before taking 
delivery of the goods, that the goods should be re- 
weighed, the failure of the Railway Company to 
comply with such demand amounts to misconduct 
and if as the result of such failure delivery is delayed 
and loss is caused to the consignee, the Railway 
Company is liable for such Joss. N HARAKCHAND 
Buatgy v. G. I. P. Railway Oo., A. I. R. 1927 Nag. 77 

406 


——- s. 72—Risk: Note B—Theft of heavy 
merchandise- Want of efficient vatrol—Wilful 
neglect.’ 

Three bales of piece-goods weighing five maunds 
each were stolen from asealed wagon in the Howrah 
goods yard between dark and 11 o'clock ofa par- 
ticular night. Nothing further was known about the 
circumstances under which the theft took place, except 
that the goods yard was large in extent and that 
the public was not ordinarily allowed free access 
thereto : 

Held, that it was impossible to conceive that if 
there had been anything approaching an efficient 
patrol of the yard, a theft of such bulky merchandise 
could have been carried through successfully, and 
that the Company could, therefore, beheld guilty of 
wilful neglect within the meaning of Risk Note B, 
AlIpris v. East INDIAN RAILWAY Oo., A. I. R. 1927 All, 


348 553 
———. $.77. See RAILWAYS Act, 1890, ss. 54, 55, 77 
406 


———— S, 80— Through booking—Non-delivery of 
goods—Liability of Company to which goods are not 
delivered. 

Where goods are booked through over the Railwaya 
of two or more Railway Companies, a Company other 
than the one to which the goods are delivered cannot 
alone be made liable for compensation for non-deli+ 
very of goods in the absence of a finding that the 
goods were lost in course of transit on the Rails 
way of the Company sought to be made liable. Pat 


e * Vol. 100] 
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Fast INDIAN RAILWAY Co. v. KEDARNATH SETH, 6 Pat. 
105; 8 P. L. T. 358 889 


e 
s. 135—Madras District Municipalities Act 

(V of 1920), s. 81—Property tax—Notification by 

Governor-General in Council declaring Railway 

Comrany liable to house, land and water taxes—Levy 

of property tax, legality of—Interpretation: of 

Statutes. 

Under s. 135 (2) of the Railways Act a notification 
was issued by the Governor-General in Council de- 
claring the Administration of the Madras and Southern 
Mahratta Railway Company liable to pay certain house, 
land and water taxes to the Cuddappah Municipal 
Council in accordance with s. 47 of the Madras Dis- 
trict Municipalities Act of 1884. In 1920, the Madras 
District Municipalities Act was re-enacted and no tax 
called house, land or water tax was imposed there- 
under but a new tax called property tax was sub- 
stituted instead. There was no new notification issued 
by the Governor-General in Council after the new 
Act declaring the liability of the Railway Company 
to pay such tax: 

Held, that it was not competent to the Municipal 
Council to levy’ the new property tax under the Act 
of 1920 from the Railway Company and that under 
s. 135 (1) of the Railways Act, the Railway Company 
was exempt from local taxes in the absence of a notifi- 
cation under cl (2) of the section. f 

-When the Legislature has declared the liability of 
a person toa tax called by a particular name, that 
person is not liable to any tax which is called by the 

egislature itself by a different name in re-enacting a 
Statute and it is not open to the Court to launch upon 





any inquiry with regard to the real or substantial 7 


identity of the two. 
The house and land taxes imposed under s. 47 of 
- the Madras District Municipalities Act of 1884, cannot 
be regarded as substantially or really identical with 
the property tax imposed under s. 8! of the Madras 
District Municipalities Act of 1920. j 
When dealing with enactments of the Legislature 
‘and notifications thereunder, the names under which 
. the declaration of persons in respect of liability for 
taxation is made cannot be dismissed altogether.. M 
M. & S. M. Railway Co., Lp. v. MUNICIPAL Councin, 
OuppsppaH, 52M. L. J. 108; A. I. R. 1927 Mad. 363; 38 
ML. T. 263 280 


Rangoon High Court Rules and Orders, Ch. V, 
r. 3—Advocate’s fees, assessment of, in miscellaneous 

, appeal. e i ` ' 

| Though a Court has a discretion in the matter yet 

it is not customary to assess Advocate’s fees in a mis- 

< cellaneoys appeal on a scale in excess of that fixed 

- in r. 3 of Ch. V of the Rules and Orders of the Ran- 

goon High Court. R V. ZOLLIKOFER & Co. v. OFFICIAL 

< ASSIGNEE, 4 R. 532; A.I. R.1927 Rang. 100 

6 261 


Reasonable care, what constitutes, See TRANSFER 
or Property AoT, 1882, s. 41 665 
Recelver—Appointment of Receiver—Discretion— 
Appellate Court, when interferes—Admunistration of 
estate of Muhammadan. 
The law allows the Court wide discretion in the 
_ appointment of Receivers and it is settled law that 
the Appellate Court will not interfere lightly with 
such appointment. . 
There is not the same reason why the appointment by 
: p Muhammadan testator of an executor should receive 
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the same considaration as the appointment éf an exe- 

cutor by an Engjieh testator in England. R EMANJAN 
v. Emangay, 6 Bur. L. J. 18; A. I. R. 1927 Rang. 135 

i . . 1020 

Registration, whether notjce. See SPECIFIC RELIEF 

Act, 1877, s. 27 (B) 595 


Registration fet (XVI of 1908), s. 17—Agreement 
to lease—Mentorandum containing proposed ter ms— 
Registration—Verbal lease,validity of—Transger of 
Property Act (IV of 1882), ss. 105, 107. 

The terms of an agreement relating toh lease having 
been settled by the parties they repaired to an assist- 
ant of the plaintiff's Solicitor who drew up a letter 
addressed to the plaintiff's Solicitor containmg the 
terms agreed upon by the parties. The letter was 
taken by the parties to the plaintiff's Solicitoy who, 
after explaining it to them added a few mare clauses 
and took the defendant's signature to the same: 

Held, that the letter was not an embodiment of 


_ an agreement between the parties but only a letter of 


instruction written by the defendant to the plaifMifi’s 
Solicitor as to the terms on whicha formal lease was 
to be executed, and was not, therefore, compulsorily 
registrable. 

A verbal agreement of lease notwithstanding the 
fact that the parties were intending to execute a 
formal lease-deed does not contravene the provisions 
of ss. 105 and 107 of the Transfer of Property Act and 
is not, therefore, a nullity. C Catxi Lar Ders v. 
Goprram Buotica, 45 C. L. J. 32 at p. 33; A. I. R. 1927 
Cal. 275 404 


—— — S, 17— Endorsement of payment on back of 
mortgage-deed —Registration, whether necessary 
Oral evidence of payment, whether admissible, 
Where the fact of the payment of the mortgage- 

money is endorsed on the back of the mortgage-deed 

but a sentence is added that the mortgage has been 
extinguished, the endorsement, if unregistered, is not 
admissible in evidence but oral evidence is admissible 
in such a case to prove the payment of the mortgage- 
money. L Lagt Ram v. Sazawar, A. I. R. 1927 Lah, 
237 129 
ss. 17,49. See MUHAMMADAN Law 296 


— 55.17, 49—Partition deed, uwnregistered— 
Oral evidence -of possession, whether admissible. 
Where a document embodying the terms of a paşi- 

tion of immoveable property is not admitted in evi- 





- dence as being unstamped and unregistered, oral, 


evidence to prove {pe details of the partition cannot 
be given as the terms of the partition are embodied id 
an inadmissible documéht. Nevertheless, however, 
the fact whether a party to the deed is in possession of 
certain property dealt with by the deed may be 
proved by oral evidenge and the deed may be relied 
upon to determine the nature of such possession. L 


- Harr Ram v. SHEO KARN 


s. 17 (2) (01) —Compromise of suit—Dismissal 
of suit in pursuance of compromise—Compromise 
not recorded—Registration of deed, necessity of— 
oe Procedure Code Act V 8F 1908), 0. XXIII, 
r. 3. 5% 

Even though a sult is distnissed in accordance with 
the terms of a deed of compromise, if that compro-e 
mise has not been recorded under tlle provisions of 
O. XXIII, r. 3 of the Civil Procedure Code.*the'deed 
is not exempt ftom registration under s. 17 (2) (vi) 
of the Registration Act, L LABH SINGH v. GURBAKHSH 





Sine, 28 B. L. R. 143 9 e ° 784 
“e b 
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-s S. 28—Place pf registration—Fictitious 
item of property included in depd in order to give 
jurisdiction to: particular Sub-Registrar, effect of 
—Fraud. * àa ; i 
The inclusion in a deed of conveyance of an item of 

property which does ndt exist purely for the purpose 

of making the deed available for,registration in a 

particular place, amounts to a fraug upon the Regis- 

tration Law and the registration ofthe deed at such 


plage cannot be held to ‘be valid. A RAGHUNATH . 


25 


s. 28—Sale of item for purposes of evading 
proper registry office—Sale and registration, validity 


TEWARI v. SÍTA Ram SINGH 


0 

There is nothing in law to render invalid a sale of 
property by one ptrson to another for the sole reason 
that the object of the sale was to give that other 


“person” a right to register a mortgage-deed in respect 


‘of other property in a particular registry office. 
> Lacuman Das v. Ram Prasan, 25 A. L. J. 349; A. L R. 
‘1927 All. 422 1029 





ss. 122, 123 105 
s. 49. See VENDOR AND PURCHASER 568 
S. 77—Registration, refusal of, by party—- 
Failure to sue for compulsory registration— Specific 


performance of agreement to sell, suit for, whether 


maintainable. 

Where after -execution of a document, the execut- 
ant refuses to get it registered, and the other party 
does not avail himself of the remedy provided by 
s. 77 of the Registration Act by bringing a suit for 

: compulsory ‘registration of the document, he is not 
‘entitled-afterwards to treat the unregistered sale-deed 


as an agreement to sell and bring a separate suit for’ 


specific performance of the same. 
“Aman who-has failed’ to adopt a remedy. expressly 
‘provided by ‘the Statute’ cannot. come to Court and 
-tagk for an-exercise in his favour of a discretionary 
and’ equitable:remedy. 
‘Although, in India the ‘remedy of specific perform- 
_ sance is a statutory remedy, it nevertheless is simply 
. a crystallisation into statutory form of an equitable 
. remedy. to which laches was, as it is to all equitable 
‘claims, an answer. 
"YEERANKI CHINA VENKATARAO, 23 L. W. 277; 49 M: 302; 


A. I. R. 1926 Mad. 530; 50 M. L. J. 674 385 
. Res judicata. i : 
See BENGAL Tenancy Act, 1885, ss: 102, 106 293 
“See O. P. C., 1908; s. 11. é 
See MORTGANE 670 
851 


See UNDER-PROPRIETARY RIGHTS 
= Cross-suits—Failure to ‘appeal. “See PRE- 
EMPTION 450 
x Execution proceedings» See C. P. O., 1908, 

: 23 





. 8. 47 
` -Restitutlon of conjugal rights. See MUHAMMADAN 
Law ° 169 


“Sale. of.goods—Acceptance of goods by purchaser-— ` 


Goods not’ accorèing to gontract—Sutt for refund 
of sale price, maintainability of—Conditions prece- 
. .gdent—Purchaser, whin entitled to Peject gcods. 
Where a purchaser hasaccepted delivery of goods 
he cannot su@for the recovery of the sale price on 
the gr@und that the ‘goods do not answer the de- 
scription contracted for, his only remedy being a suit 
for damages for breach of the contract. ° 
The mere fact that the jumbers ongthe Bales. of 


. °, INDIAN CASES. 


s.47. See TRANSFER or Property Act, 1882, * 


` Gurdwaras Act: all proceedings in the Civil 


M KOMIRISETTI SeTYANARAYANA V. ` 


(1927, 
Sale of goods—concld. 


the goods supplied do not correspond to the numbers 
given in the invoice or that the goods were not 
shipped direct to a particular port, but only via an- 
other port, does*not entitle a buyer to reject. the goods 
where these terms are notexpressly made conditions 
precedent.. Llsaar Das DHARAM CHAND. v. KANNU 
MAL-GHAMANDI LAL, 9 Lah. L. J. 1£0; 8 Lah. 276; 28 P, 
L. R. 446; A. I. R. 1927 Lah. 443 548 
Second appeal—New plea. See EaszmENT ` 21 


Sikh Gurdwaras Act (VIII of 1925); ss. 7 (3), > 
“8, 9,10, 16, 31 (2);—Notification under s. 7 (8), 
effect: of, when no petition is filed under s. 8 ors. 10— 
Government's power to declare -Gurdwara not a Sikh 
Gurdwara—Notification under s. 10—Stay -of 
proceedings in relation to Gurdwara in Civil Courts 
after notification under s.:2 (3). : 

‘Where a notification’ has been issued by the Local 
Government under s. 7 (3) of the Sikh -Gurdwaras, Act 
and no petition has been presented-under s. 8 of the 
Act: by the: Secretary of State or by any private in- 
dividual alleging: that-the Gurdwara is not a‘Sikh 
Gurdwara, the -Government have no option but to 
issue a notification under s. 9 declaring the -Gurdwara 
to be a Sikh Gurdwara. : 7 


~ Similarly, -where there is no petition under s. 10 of——- 


the Gurdwaras Act by any person: claiming a right, 
title-or ‘interest in any property in the list published 
under s. 7 (3) of the Act, the Government are bound 
to publish a notification under the -same section 
specifying the rights, title or interest in the property 


: in respect of which no claim has been made and such 


a notification is conclusive proof of the fact that no 
claim has: been made. 4 
After the issue of-a notificátion under's. 7 (3) of the 
ourts of 
the nature mentioned in s. 31 (2) of the Act must be 
stayed unless the Tribunal: appointed „under the Act 
‘decides under s. 16-that thé alleged Gurdwara is not 
a Sikh Gurdwara. -L Kuazan SINGH V. SEORETARY OF 
STATE ror INDIA, A. I. R. 1927- Lah. 380 7 
851 


Sir rights, See UNDER-PROPRIETARY RIGHTS 
Solicitors, whether a trading firm. See Conrract 


Act, 1872, s. 239 1025 
Specific-performance, ` 

See C. P. C., 1908, O. VI,'R. 17 :56 

See REGISTRATION Act, 1908, s. 77 “385 


Sale with agreement to reconvey—Payment, 
of money into Court before date fixed -for payment, 
effect of. 

Plaintiff sold certain property to the defendant 
and one of the conditions of the sale-deed was that 
if the plaintiff paid to the defendant. the amount of 
-the ‘sale consideration on or before a certaindate the 
‘defendant would reconvey the property to the plaint- 
iff free from encumbrances. Before the date fixed 
plaintiff instituted a suit against the defendant to 
compel him to reconvey the property to him on 
receipt of. the amount mentioned in: the-deed and 
the amount mentioned in the deed was tendered in 
Court before the date fixed. The Court directed 
that the amount should be deposited in the Imperial 
Bank of India and it was so deposited: two days 
afterwards, which date was beyond the date fixed in 
the deed: f 

Held, thet the payment of the amount into: Cotit 
had the same legal effect as payment made into a 
Bank in which thé defendant had an account to the 


. account of the defendant and that,..thereford, the 


“Vol. 100] 
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plaintiff had fulfilled the condition of the deed and 
wes entitled to a decree. O MOHAMMAD YAWAR HUSAIN 
u Wazir Hasan, 4 O. W. N. 150; A. I. R. 1927 Oudh 
159 494 


Suit for directing execution of fresh deed, 
when maintainable—Non-registration due o plaint- 
iff's negligence, effect of. 

A suit for directing the execution of a fresh docu- 
ment does not lie where the document originally 
executed is neither lost, destroyed or fraudulently 
suppressed by the defendant, but was in the posses- 
sion of the plaintiff and it was open to him to have 
applied in time to get it registered. M SUBBARAYA 
Piuuar v. Devasawayam Pitta, (1922) M. W, N. 70 344 





Specific Relief Act (lof 1877), S. 14. See 
| Conrraor Act, 1872, s. 20 327 
— 88, 21, 23 (b)—Specifice performance— 


Agreement by vendee to re-convey on fixed. date— 

Vendor's option to repurchase, assignability of— 

Right of option, whether mere standing offer or 

completed contract—Suit for specific performance by 

assignee from. vendor's legal representative—Provi- 
sion as to option, validity of—Rule as to per petuities. 

A purchaser executed, on the date of sale, a counter- 
part by which he agreed to reconvey the properties 
sold on receipt of the same price thirty years from 
the date of the sale. After the death of the vendor, 
his son assigned his interest under this agreement. 
In a suit by the assignee for specific performance of 

. the agreement to reconvey: 

Heid, (1) that what was assigned to the plaintiff 
was the right under an executory contract to exer- 
cise an option at a certain future date to obtain a 
conveyance of immoveable property ata certain price, 
and not merely the benefit of a standing offer which 
had.not ripened into a completed agreement; 

(2) that the right was capable of being assigned; 

(3) that there was no personal element in the 
transaction which would make the contract incapable 
of being specifically enforced under s. 21 (b) of the 
Specific Relief Act.- 

Per Kamesam, J.—The term of 30 years made it 
clear that the option to repurchase given to the 
vendor was not intended to be personal. 

Where a right can be transmitted by a man to his 
heirs, it is equally assignable, and an option 
to re-purchase can be assigned even before it matures 
into an agreement to sell and purchase. 

An intergst uader a contract for re-purchase of land 
is assignable as aright ex contractu if not asa right 
in rem, À 

Such aright intended tobe exercised ata stated 
time by ‘the optionees or their representatives and 
assigns does not tie up the land and cannot, there- 
fora, offend the rule against perpetuities. M CHINNA 
Monuswaur NAYUDU v. SAGALAGUNA Nayupu, 49 M. 


387; A. I. R. 1926 Mad. 699; 51 M. L. J. 229 399 
a S$. 27 (b)—Contract to sell immoveable 
mortgage with notice of 


property—Subsequent 

contract oS neeites performance—Registration, whe- 

ther notice—Mortgagee, duty of, to search registers, 

A contract to sell immoveable property can be 
specifically enforced against a subsequent mortgagee 
with notice of the contract. 

The question whether registration amounts to 
notice depends on the circumstances of each case. 


A mortgagee is liable to pay all prior incumbrances 
gad sọ it is his duty to search the registers of the 
e ; 


oe Ta 
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e 
Registration Dderiment and discover the priox 
charges. A Nasir Kuan v. Tara Onanp, 25 A. L.J. 
294; A. I. R. 1926 All. 357 oo: 595 


S.350See Contradr Aor, 1872, ss. 19, 19A 
: 932 


42—eclaration granted to reversioner— 

Alienor dying during pendency of appeal— Rever- 

sioner becoming entitled to possession—Decree for 

mere declaration, whether should be%get aside—Ap-~ 
pellate Court, discretion of. 

Where a reversioner has obtained a decree for declas 
ration to the effect that a gift will not affect hiwrever- 
sionary rights after the donor's death, the Appellate 
Court, on appeal by the donee, @annot set asidg that 
decree on the mere ground that, bythe death of the 
donor during the pendency of appeal th; réversioner 
-has become entitled to immediate possession. L 
Nanpan v. Wazrra, 8 Lah. 215; A. I. R. 1927 Lah. 198; 
28. P. I. R. 341 84 


—— —— 8.42 -Sale of property by Insolvency Court 
—Suit by claimant for mere declaration, maintain. 
ability of—Consequential relief. 

An Insolvency Court ordered certain property to be 
sold as that of the insolvent. Plaintiff applied to that 
Court for determination of his title to the Property 
but the Court upheld its order for sale. Plaintiff 
sued for declaration of title. In the course of the suit 
the properties were sold by the Insolvency Court 
and purchased by a third party: 

Held, that the plaintiff was bound to get rid of 
the sale of the property as belonging to the insolvent 
and could not maintain a suit for a mere declaration 
of title. C RAJANI KANTA SHAHA BANIK v. RAMANI 
Monax Goswami 641 


Stamp Act (llof 1899), s. 2 (5) (22)—Instrument 
attested and not payable to order or bearer, whether 
bond or promissory note—Onal evidence as to interest, 
whether admissible —Evidence Act (I of 1872), s. 92, 
proviso 2. : 

If an instrument whereby a person obliges him- 
self to pay money to another is attested by a witness 
and the ameunt due thereunder is Sot payable to 
order or bearer, it is a bond as defined in s. 9 (5) of 
the Stamp Act, and not a promissory note as defingd 
in s. 2 (22) of the Act. 4 

In the absence of any stipulation as to interest in a, 
bond, oral evidence is admissible to prove a separate, 
agreement about ® under s. 92, proviso-2, of thd 
Evidence Act; the evidenes must, however, be very 
satisfactory and strong in order to establish such a 
Separate oral agreement when the bond is silent 
about it. N Rozsrig v. HARBALLABH ONKARJEE, A. I. R, 
1927 Nag. 195; 10 N. I}. J. 43 794 


— ss, 2 (5) (b), 35—Bond' —Negotiable 
Instruments Act (XXVI of 1881), as amended by 
Act VIII of 1919, s. 18, Hezpl. (1)—Expl ination, 
whether can be read into definggion of bond—Im- 
Position of stamp duty and penalty after decision 
of case, legalgty of.. . » : 

Explanation (4) introduced tog, 13 of the Negotiable 
Instruments Act by Act VIII 
read into the defimition of a, bond as conteined in 
s. 2 (5) (b) of the Stamp Act so as to make an 
instrument which on the face of it is not payable to 
order, one payable to order by virtue of the said 
Explanation*and thus t@take it out of thefaid de- 
finition, For the *piirposes of the Stamp Act docar 

e . 
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š of 
ments, as they appear on the face |: them have to 
be considered. , 

A Court has no *jurisdiction afterg a case has been 
finally disposed of to pass an order under s. 35 of 
the Stamp Act directing a party th deposit stamp 
duty and penalty in respect of an ins{fficiently stamp- 
ed document filed in the case. C Kufra Monan SAHA 
v. JAMINI Kanta DEWAN, 54 O. 445; A. I. R. 1927 Cal. 
472 @ k 630 
- S. F See Stamp Act, 1899, s. 2 (5) æ) 630 


ss. 36, 61—Document insufficiently stamped 
- Objection in appeal, 

The objection as .to the inadmissibility of a docu- 
ment for want of sufficient stamp cannot be taken 
up, fgr the first time in appeal. L Hari SINGH v. 
SAHIB SINGH, 28 P. L. R. 227; A. I. R. 1927 Lah. 371 

s 733 

— s. 44 (3)—Deficiency in stamp duty paid 
by party to suit—Amount paid not included in 
cRts— Suit to recover amount paid, whether main- 
tainable, 

Plaintiff instituted a suit on the basis of a mort- 
gage and during the pendency of the suit it was 
discovered that the mortgage-deed was not sufficiently 
stamped. In order to obtain a decree in the suit 
plaintiff paid up the deficiency and the penalty. The 
amount, paid by him was, however, not included in 
the costs of the suit and plaintiff instituted a sub- 
sequent suit to recover the amount paid by him from 
the defendant: 

Held, that the case fell within the purview of s, 44 
(3) of the Stamp Act and that the suit was barred by 
the provisions of that section. A Ram SINGH v. Man 
SINGH, 25 A. L, J. 482 737 


—=—— Sch. |, Arts. 1, 5 (c)—Acknowledgment in 
writing containing promise to pay future interest— 
Stamp duty—LHEffect of such acknowledgment on 
barred items—-Promise in writing to pay barred debt 
—Contract Act (IX*of 1872), s. 25. 


On a statement of account sent by the plaintiff to 
the defendant, the latter made an endorsement ac- 
knowledging that the amount stated was due from him 
to the..plaintif and added the words “interest at 
annas 12 per cent. per mensem:” 

Held, (1) that the addition of the promise to pay 
ture interest was sufficient to take the endorsement 
out of Art. 1 of Sch. I of the Stamp Act and to render 











m= ‘it liable to be stamped as an ‘agreement not other- 


bwise provided for’ under Art.5 €) of the Schedule; 
(2) that, although the eadorsement could not save 
from limitation. those items of account which were 
barred on the date of the endorsement, yet, it operated 
asa valid promise in writing to pay them under a. 25 
of the Contract Act. A Pranfap PRASAD v. BHAGWAN 
Das, 25 A. L, J. 403 593 


——— Sch. JA, Art. 46. See MADRAS VILLAGE 


Courts ACT, 1889, s. 53 545 
Subrogation. ~ 

See COMPANIES . 875 

See MORTGAGE ah oe Na ie ` 272 
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. Succession Act (X of 1865), ss. 234, 250— 
Letters of Adħinistration— Omission to cite necessary 
pdrtie$—Revocation—Civil Procedure Code (Act V 
of 1908), O. XXXII, r. 8—M*nor defendant— 
Guardian ad litem, appointment of— Order, absence 
of, effegt of—Guardian appearing ane acting on 
gehalf of minar, effect of. ee 


INDIAN CASES. . 


(1927 
Succession Act—concld. 


Where a person who is named the guardian ad litem 
of a minor appears and takes part in the proceedings 
on behalf of the minor and properly looks after the 
interests of the minor, the minor must be held to have 
been effectively represented in the proceedings by 
such guardian, despite the absence of a formal order 
appointing such person as the guardian ad litem of the 


-minor. 


There is adistinction between cases of Wills and 
cases of intestacy in the matter of citations, for, in the 
former class of cases the proof of a Will in a majority 
of cases, ifnot in all, acts prejudicially to the legiti- 
mate rights of those who would inherit and be entitled 
to the properties in the absence of a Will, and omis- 
sion to cite them is likely to affect such rights of theirs 
in their absence, while in the latter class of cases such 
omission only affects their preferential rights to ad- 
minister the estate or prevents them from objecting 
to the personnel of the administrator or to like 
matters and it is not until there is any mal-adminis- 
tration that they are really affected. Therefore, in 
the case of a grant of Letters of Administration, the 
Letters will not be necessarily revoked because there 


was an omission to issue citations to certain parties —_ 


who were interested, particularly if these latter have 
not applied for.revocation. 

Citations should always be issued to parties who 
are known to the Court to be interested or to claim 
any interest in the estate of the deceased. C Ranmaya 
GAORANGINI V. BETTY MAHBERT, 31 CO. W. N. 160; A. I. R, 
1927 Cal. 207 177 


Succession Certificate Act (VII of 1889), s.4— 
Money due from Insurance Company under policy of 
insurance, whether debi—Succession certificate, whe- 
ther can be granted. 

Moneys due from an Insurance Company to the 
estate of a deceased person under a policy of insur- 
ance are debts within the meaning of s. 4 of the 
Succession Certificate Act, and a Suecession Certificate 
can be granted in respect of such moneys. M Vitra 
Rao v. HANUMANTHA Rao, 25 L, W.180; 42 M. L. J. 171; 
(1 27) M. W. N. 113; 38 M. L. T. 47; A. I. R. 1927 Mad. 
359; 50 M. 412 484 


Suits Valuation Act (VII of 1887), s. 11— Under- 
valuation, objection to—Appeal—Appellate Court, 
duty of—Under-valuation affecting forum of appeal 
—Disposal of suit on merits, whether prejudicially 
affected. 

Under s. 11 of the Suits Valuation Act an Appellate 
Court is only required to record reasons if it holds 
that the suit was over-valued or under-valued and 
that the over-valuation or under-valuation has pre~ 
judicially affected the disposal of the suit on the 
merits, butit is not required to record reasons in 
writing for holding that the under-valuation or over- 
valuation has not prejudicially affected the disposal 
of the suit. 

The disposal of a suit cannot be deemed to have 
been prejudicially affected on the merits within the . 
meaning ofs.11 of the Suits Valuation Act, merely 
because of a change in thé forwmof appeal conse- 
quent upon the under-valuation or over-valuation. 
A Musa Imran v. Buaawan Das, A. I. R. 1927 servi 


8, 11—Under-valuation of suit—Appeal— 
Objection, absence of, effect of—Appeal, second 
Objection to valuation, whether can be taken, ° 
A suit for an injunction was valued at Rs, 10) for, 

o 


‘the plaintiff's suit. 


Vol. 100) 


Sults Valuation: Act—cancld. 


the purpose of jurisdiction. The suit was dismissed 
by the trial Court and the plaintiff presented an 
appeal in the Court of the Senior Sab-Judge. No objec- 
tion was taken by the defendant to the valuation of 
the suit or the appeal and the Appellate Court decreed 
In second appeal the defendant 
objected that as the rulesrequired thata suit for an 
injunction should be valued at more than Rs. 100, the 
Senior Sub-Judge had no jurisdiction to hear the 
appeal: 

Held, that s. 11 ‘of the Suits Valuation Act which 
governed all cases of erroneous valuation was appli- 
cable to the case and that the defendant having failed 
to object tothe jurisdiction of the Senior Sub-Judge 
to hear the appeal, he could not be allowed to raise 
the objection in second appeal. L KALU v. SADHA 
SINGH 166 


Thak maps. . 

Thak Maps are not conclusive and may be shown 
to be wrong. C Mayruppiv. MAHAMMAD Razzap ALI, 
A. I. R. 1927 Cal. 457 507 


Transfer of Property Act{(IV of 1882), ss. 6, 45. 
See Bencar TENANOY Act, 1885, 8. 5 302 
ss. 14, 40 (2)—Exchange—Contract for 
pre-emption—Liability of legal representatives— 
Uncertainty of contract—Rule of. perpetuities— 

Contract Act (IX of 1872), ss. 32, 87. 

Held by the lull Bench—An agreement between 
the partiés to a contract of exchange that, if 
either of them desired or in fact attempted to 
transfer the properties to a third person, the 
other party should have the right to pre-empt, 
is valid in law and enforceable against the legal re- 
presentatives of the parties. 

Per Walsh, A.C. J.—Such an agreement creates 
an obligation, imposing a restriction on the use of 
land by each of the parties to the contract; there is 
no uncertainty about it. 

Section 14 of the Transfer of Property Act which 
codifies the‘ law of perpetuities, is applicable only to 
transfers of property and does not apply to mutual 
rights and obligations created by such contracts. A 
AULAD ALI v. ALI AUTHAR, A. I. R. 1927 All. 170; 25 A. 
L. J. 289 ' 683 


683 
to 


ss. 14, 40 


- S. 41—‘Reasonable 

scrutinise title-deeds, effect of. 

The mere fact thata bona fide purchaser of pro- 
perty did mot scrutinise the title-deeds thereof is 
not conclusive evidènce of want of reasonable care 
within the meaning of s.4l, Transfer of Property 
Act, so as to disentitle him to the benefit of the 
section. 

In India the mere omissio by a purchaser to call 
for titledeeds does -not constitute constructive 
notice, 

The question whether a person has exercised rea- 
sonable care under s. 41 of the Transfer of Property 
Act is one which must be decided upon the parti- 
cular circumstances of each case. 

A criterion which would be reasonable in England 
cannot always be applied to circumstances in which 
sales take place ih this country. M BUNDARAMMAL v. 
ARUNACHALA MUDALI, (1927) M. W. N. 114 665 
———— 8S. 52. See 0. P. C., 1908, s. 50 582 


s. S 52—Lis pendens—Mortgage suit—Ter- 
, mination of lis—Transfer after preliminary decree, 


care — Omission 
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8.40. See TRANSFER or PROPERTY Act, 1882, 


- obtained a decree. 
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Transfer of Prdperty Act—cont? A 
effect of —Papsgssion of transferee whetheh adverse 

to morigagee—@Limitation Act (IX of 1908), Sch. I, 

Art. 1L4—Advtrse. posssession. 

In mortgage pic lis pendens oontjnues until a final 
decree is made and the mortgagee or the auction- 
purchaser, as tl e, is placed in posses- 
sion. 7 
A person cl#iming under a transfer during the 
pendency of a mortgage suit cannot prescribe a 
title against the mortgagee by adverse possession 
until the latter becomes entitled to aggual possession 
by virtue of his purchase in execution oPhis mortgage 
decree. A SAMI Nara SINGH v. THAKUR Prasan RAT, A. 
I. R. 1927 All. 309 . me 29 


s. 53—Fraudulent transfer—Preference of 
some creditors, effect of --Price, inadequacyeof. 
The mere circumstance that a debtor selecfs some of 

hiv creditors and makes payments of their debts out 
of the sale-proceeds of his property is no ground for 
imputing a fraudulent intention to the vendor and 
vendee, so as to bring the transattion withim® the 
scope ofs. 53 of the Transfer of Property Act, especi- 
ally where the price fetched is not alleged or proved 
to be grossly inadequate. N BALAYYA v. NANDLAL 46 
54 


——— sS. > 


case may 


See PART PERFORMANOE 866 
See PRe-EMPTION “610 


s. 54—Sale— Registered instrument, absence 
of—Mutation, effect of—Estoppel--Pre-emption, 
decree for—Interest conveyed, extent of. 


Mutation proceedings are not judicial proceedings 
in which title to, and proprietary rights in, immoveable 
property are determined. Theyare in the nature of 
fiscal inquiriės instituted in the interest of the State 
for the purpose of ascertaining which of several 
claimants for the occupation of certain denominations 
of immoveable property may be put into occupation 
of it with the greater confidence that the revenue for 
it will be paid. e i 

A and B. who were owners of a certain property, 
mortgaged it to C. Subsequently A sold the whole 
of the property to D by means of a registered sale- 
deed and thereafter made an application to the Reve- 
nue Authorit%es that the property shold be mutated 
in the name of D. B, who was owner of half of the 
property and who had not joined in the sale in asih i 
of D, also made,an application to the Revenue Auth £ 
ities intimating that he had no concern with the 

roperty, and tha 7 r 
joven: papers. Later on, # filed a.suit for pref 
emption in respect of tke sale effected by A and 
Finally B instituted a suit against 
C Dand E for redemption of the mortgage effected 
by A and himself m favour of C on the ground that 
the sale by A alone in favour of D was ineffectual to 
convey to D. B's rights and interests in the property 
covered by the sale-feed and that, therefore, Æ could 
not under his decree for pre-emption acquire B's 
rights and interests in the mortgaged property: 

‘Held, (1) that B's proprietary Srghts in the property 
could only pags to D by registered instrument and 
that in the absence of such instrument, a mere myta- 
tion had not the effect of transferring B's rights in ` 

D; . $ 
ane the only right and thle that passedeto #7 by 
virjue of the deéree obtained by him in the pre-emp- 
tion suit was the right and title conveyed to° D by 
the sale-decel executed by, A and that this yas only 

z J 
°. a & . ` ; 
is e 


t J's name may: be entered in the? awe 


y ê 
e 
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the right and title of A himself 
covered by the sale-deed; 

(3) that, therefore, B being still oWner of half the 
property was entitled to maintain a guit for redeem- 
ing the property. A Ram Sarup RATU OHARITTER Rat, 
A. I R. 1927 All. 338 s 270 


s. 55—Vendor and purchaser—V endor's 
lien—Pro-note executed by purchafer in favour 
of third person—Novation—Vendons lien, whether 
extPguished, . 
Where at th#instance of a vendor, the purchaser 

executes as part consideration for the sale, a promis- 
sgry note in favour of a third person and a new con- 
Tact ig effected between the purchaser and such 
third person, a complete novation is effected by the 
substitution of the vendee’s liability, in place of the 
vendof's liability to the third person and there is, 
therefore,% contract to the contrary within the mean- 
ing of s. 55, Transfer of Property Act. The vendor's 
lien for unpaid purchase-money to the extent of the 
promgssory note is thereby extinguished even if the 
payee under the pro-note is only a benamidar for the 
vendor, inasmuch as the latter is disabled from suing 
on the pro-note. M SWAMINATHA Opayar v. SUBRA- 


the property 


: MANIA JYER, 51 M. L. J. 856; A. I. R. 1927 Mad. 219; ° 


25 L. W. 411; 50 M. 548 


10 


s. 59—Limitation Act (IX of 1908), Sch. I, 
Arts. 142, 144, 148—Mortgage, invalid, effect of— 
Possession of mortgagee, nature of—Recitals in 
mortgage-deed, whether evidence—-Adverse possession 
—Redemption —Limitation. 


Where a mortgage isnot effected by a registered 
deed as required by s. 59 of the Transfer of Property 
Act, it is invalid, but nevertheless the recitals con- 
tained in the unregistered mortgage-deed are ad- 
missible in evidence for the purpose of explaining 
the nature and character of the possession of the 
mortgagee over the mortgaged property. 

A mortgage of an occupancy holding is not per- 
mitted by law, but where a mortgagee of an occupancy 
holding enters into possession of the holding and 
continues. in possession thereof for more than twelve 
years, he can only prescribe for a title as mortgagee 
and his possess@on cannot be regarded as being ad- 
verse tothe mortgagor. If the mortgagor in such 
a case brings a suit for possession of the holding 
ag@nst the mortgagee within twelve years from the 
date of the execution of the mortgage, he can claim 
an Mnconditional decree for possession on the ground 
tat the mortgage being of an o@upancy holding 
is void in law. But after thg expiry of twelve years 
the mortgagee obtains a valid title as such and the 
mortgagor can recover possession of the holding only 
by redemption. The period of limigation for a suit 
for redemption in such a case however, is sixty 
years as provided by Art. 148 of Sch. I to the 
Limitation Act. A Mana MANGAL Rasv. KISHUN Kanno, 
A. I. R. 1927 All. 311 346 


8. 59-—Mortgage—Registered instrument, 
necessity of—Mére livery eof possession, effect of. 
The fact that a person is gut, in possession of pro- 
perty in lieu of some money due to him does not 
confer on him any titlé to possession of the property 
in the absence of a registered instrument of mort- 
gaga.“ © , ¢ 

Where « Statute requires that a particular kind of 
transfer as for instance a mortgage, shall be effecte 
by a particular kind of instgument, its provisions 

e . a s 
. 2 ee 
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Transfer of Property Act—contd. 


must be enforced with stringency. A MADAN MOHAN 
Lau v. Jat Nannan Lonia, A. I. R. 1927 All. 411 733 


. 

———— ss. 61, 62— Civil Procedure Code (Act .V of 
1908, O. XXXIV, r. 1—Mortgage—Usufructuary 
mortgage and lease back—Same  transacti:n— 
Arrears of rent, whether payable on redemption— 
Separate suit, whether necessary—Usufructuary 
mortgage with personal covenant, nature of. 

K mortgaged three items of immoveable properties 
to T with possession, under a deed which contained 
also a personal covenant to pay the principal and 
interest due under the mortgage. On the same day 
another deed was executed by which K took the pro- 
perties back on lease from T agreeing to* pay a 
fixed yearly rent which was equivalent to the interest 
on the mortgage amount. In default of payment of 
the rent reserved it was to be recovered from the 
income of the villages leased and by means of the 
lessee’s other properties besides the properties mort- 
gaged. Ina suit for redemption by an assignee of the 
mortgagor's interest: 

Held, (1) that the mortgage-deed and the lease-deed - 
should be read together as they formed parts of one 
transaction, the lease being in the nature of machinery 
for the purpose of realising the interest; 

(2) that the mortgage in question was something 


. more than a usufructuary one inasmuch as it contain- 


ed personal covenants on the part of the mortgagor to 
pay principal and interest, being either an anomalous 
mortgage or a combination of a simple and usufruc- 
tuary mortgage; 

(3) that under the provisions of O. XXXIV, r. 1, 
Civil Procedure Code, all claims affecting the equity of 
redemption should be disposed of in one and the 
same suit and that, therefore, the mortgagee was 
entitled to be paid the arrears of rent due under the 
lease-deed, with interest thereon, along with the 
mortgage amount, and was not bound to institute a 
separate suit to enforce his charge therefor. 

Section 62 of the Transfer of Property Act applies 
ouly to the case of usufructuary mortgages pure and 
simple; and is not in any way inconsistent with s. 61 
of the Act. P C PANAGANTI RAMARAYANIMGAR v. 
MAHARAJA OF VENKATAGIRI, A. I. R. 1927 P. ©. 32; 52 M. 
L. J. 338; (1927) M. W. N. 261; 50 M. 180; 25 L. W. 
621; 29 Bom. L. R. 805; 45 O. L. J. 395; 31 0. W.N. 





670; 26 L. W. 134 86 

— s. 68. See Liurratron Aor, 1908, Som. I, 

ART. 120 728 
———— s. 82. See O. P. O., 1908, O. XXXĪI, r. 7 

338 

——— 8.100. See Trusts Act, 1882, s. 6 506 





$8.105,107. See REGISTRATION Acr, 1908, 
404 


S. 109—Mortgage of property in the possession 
of tenant—Mortgagee’s right to suegfor rent— 
Attornment by tenant, necessity of. 

Under s. 109, Transfer of Property Act, a mortgages 
of property which has been leased by the mortgagor 
possesses all the rights of the mortgagors and can 
maintain a suit for rent or for its equivalent, namely, 
damages for use and occupation against the tenants 
of the mortgagor who continue to remain in pos- 
session after the date of the mortgage even if the 
tenants have not attorned to him. L TrrxHa RAM- 
Onun LALU, Maman, 28 P. L. R. 157; A. I. R. 1927 
Lah. 188 2 672 
——— 8.111 (g)—Landlord and tenant—Denial of 


s. 17 


uo sa 
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Transfer of Property Act-—contd. 


landlord's title—Forfeiture of tenancy—Denial, 

equiwcal, effect of. 

The denial of a landlord's title My a tenant in 

order to work a forfeiture under s. 111 of the Transfer 
of Property Act, must be an unequivocal and un- 
apibiguous denial. 
- Plaintiff instituted a suit in the Small Cause Court 
to recover rent of a house from the defendant. De- 
fendant pleaded that the house did not belong tothe 
plaintiff and the Court thereupon returned the plaint 
to the plaintiff. The plaintiff, then, instituted a suit 
for ejectment of the defendant on the ground that he 
had denied the plaintiff's title to the house. It was 
found that the site of the house belonged to the 
plaintiff and that the house itself belonged to the 
defendant: 7 

Held, that the plaintif not being the owner of the 
house itself there could be no question of the denial 
of his title by the defendant in the previous suit and 
that inasmuch as there was no specific denial by 
the defendant in the previous suit of the title of the 
plaintiff to the site of the house, the plaintiff, was not 
entitled to eject the defendant from the site. A 
SARDAR SINGH v, Man SINGH 646 


S. 116—Landlord and tenant—Lease of 
homestead land, nature of—Tenant allowed to con- 
tinue in possession for several years after expiry 
of lease—Ejeciment—Notice ‘to quit, whether 
necessary. 


The word “raiyati” used in a lease does not ne- 
cessarily indicate a jote within the meaning of the 
Bengal Tenancy Act. 

A lease of homestead land situate within the limits 
of a Municipality to persons who are not agricul- 
turists, is governed by the provisions of the Transfer 
of Property Act and not by the Bengal Tenancy Act. 
It is immaterial that the land is described as bagan 
in the Record of Rights, 

Where for a long number of years a tenant is 
allowed to continue in possession of the demised pre- 
mises after the expiry of his lease, an inference may 
legitimately be drawn that his possession is not that 
of a trespasser but of a person who must be treated 
as holding over and whose rights can be determined 
only ona notice to quit. C SAFAR ALI v. Knosu 
Banu, 31 0. W. N. 282; A. I. R. 1927 Cal. 279 614 


~—-—— 88. 122, 123-—Regisiration Act XVI o 
1908), s. 47—Hindu Law—Gift, deed of, ie 
of—A doption—Registration of deed after adoption 

| effect of. ‘ 
Where a donor of immoveable property has handed 

over to the donee an instrument of gift duly ex- 
the gift has been accepted by 
no power £ revoke the gift 

diate : 4 
solemnit 

to the enforcemex% of a gift of immoveable areas it 

does not suspend the gift until registration. actually 

of gift has been 





to complete the donation and to make it effective 
Registration does not e t 


attested by at least 
£ it is presented by a 
person having the necessary interest within the Tre 
eribed-period, Neitker death, nor express revocation 
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by the donor, is a gund for refusing registration, if 
the other conditionsf##re complied with. 

The adoption of afon by a Hindu made after the 
execution and delivd}y of a deed of giftsof immove- 
able property, but #oefore regigtration thereof, does 
not render the deedfvoid as against the adopted son. 
PC Katyanasunpagam PILLAI v. KARUPPA Mooppanar, 
A. L R. 1997 P. O.M; 2 A. L. J. 113; (1927) M. W. N. 
T49; 4 O. W. N. 197; 25 L. W. 336; 52 M. L. J. 346; 38 
M. L. T. 87; 50 M. 193; 31 C. W. N. 509; 8 P. L. T. 328; 
29 Bom. L. R. 833; 45 O. L. J. 435 105 
s. 123--Applicability to Muhammadans. See 
MUHAMMADAN Law 296 


Transfer of Property (Amendment) Asia It 
of 1926)—Act not retrospective. =æ: i 
Transfer of Property (Amendmêni) Act KAWI 

of 1926 is not retrospective in its nature so gs to 

apply to documents executed prior toits coming into 

force. O Suro Dotty. GANGA CHARAN tos 651 

Trust—Execution of trust deed appointing trustee 
for fixed period—Revocation of trust by origin 
owner—Subsequent sale to third person—Suit for 
possession by vendee, dismissal of, on ground of 
invalidity of revocation—Subsequent suit for 
recovery of income and accounts, maintainability of. 
A person executed a trust deed appointing another 

as his trustee and empowering him to manage 
the properties for a fixed period, to collect the in- 
come, pay maintenance to named persons and hand 
over the balance to the original owner. He then 
revoked the trust and executed a sale-deed to a 
third person of the lands comprised in the trust 
deed. A suit by the vendee for possession was dis- 
missed on the ground that the revocation of the trust 
deed was invalid. In a second suit against the trustee 
for recovery of the net income from the properties: 

Held, (1) that at the date of the sale-deed the vendor 
had no ownership or saleable interest in the property 
which was vested in the trustee, the revocation having 
been held to be invalid; és f 

(2) that the interest of the cestui que trust which 
was only a minor interest could not in law be and 
was notin fact conveyed under the sale-deed which 
purported to transfer the absolute property and not 
any interest thefin apart from it; . 

(3) that the vendee having repudiated the trust deed 
ought not to be allowed to claim any benefit there- 
under. M SIvARAMAKRISHNA ĪYER v. BIVAKAMI ACHI, 
A.I. R. 1927 Mad. 498 648 


Income-tax. Sag INCOME Tax Act, 1922, s. 4 (3) 

*  * 255 

s Act (ll of 1882), s. @-Transfer of Property 
ey S 1882), s. 100—Limitation Act (IX of 

1908), s. 10—Deed_ of partition—Undertaking to 

pay money ‘to otherg—Property allotted made 

liable in case of detault—Charge, whether created-~ 

Trust, creation of—uit to recover such money— 

Limitation. 

Property is nonethelees trust property because the 
trustee as well as the beneficiary enjoy a beneficial 
interest in it. é . , 

Where, in a pargition between members of a family, 
one of the parties received propérty.of a higher valic® 
in consideration of his undertaking to pay a certain 
sum of money to a widow and daughter in the family 
and the document fyrther provided that in “case he 
failed to do so, he and the properties allotted to Bis 
share shoyld be liable for the amount, iù a suit to 


enforce the obligation: 5 ®, 3 





` 


man 


1142 


Trusts Agt*coneld. 
e à 





Held, (1) that a charge was ceefited and inasmuch as 
the obligation annexed to speci property arose out 
of a confidence reposed in and adepted by the owner, 
the person, wko undertook t obligation was a 
trustee and the party to whom the payment was due 
was a, cestui que trust; 

(2) that the suit was, therefore governed by s. 10, 
Limitation Act. M NATAMAL Kuti POKKER v. NaTAMAL 


Ussan Mayan, 38 M L. T.162; 26 L. W. 51 506 
2 sa88, See Coxrracr Act, 1872, ss. 19, 19A 

ETO. 932 
Utpat vritti. See C. P. C., 1908, s. 60 (1) 1008 
Ugder-proprietary rights—Sir rights, whether 


necessurtiy cam prise under-proprietary rights—Deci- 

sion of Rent Court as to statusof tenant—Res 
*iudicata—Oudh Sub-Settlement Act (XXVI of 1866), 

r, %0—Proof of wnder-proprietary rights—Oudh 

Courts Act (IV of 1925), s. 12, sub-s. (2)—Case 

certified as fit one for appeal, whether can be 
Ø argued in its entirety. 

Where a case is certified as a fit one for appeal 
under s. 12, sub-s. (2) of the Oudh Courts Act, 1925, 
the appellant is entitled to argue the appeal on all 
the points and is not bound to confine himself to the 
points considered by the Judge in granting the cer- 
tificate. 

The mere fact that aman sets up sir rights does 
nel ee mean that he claims under-proprietary 
rights. 

The decision by a Rent Court that a certain person 
held lands as an under-proprietor is not res judicata 
ina subsequent suit ina Civil Court by the pro- 
prietor fora declaration that he was not an under- 
proprietor. 

Under r.10 of the Oudh Sub-Settlement Act, 1866, 
the defendants must prove (1> that they have formerly 
been proprietors, (2) that the lands in suit had been 
held by them or by some persons from whom they 
inherited at some time since 13th February, 1844, and 
(3, that the lands hid been held by them as sir (or 
nankar) when they were in proprietary possession. O 
MAHMUD-CL-HASAN KIRMANI v. BALDEO SINGH, A. I. R. 
1927 Oudh 183 851 


U. P. Excise Act (IV of 1910), ss. $3, 63--Scarch 
without warrant—Officer’s duty to record reasons— 
Omission to record-—Mere irrequlurity— Procedure re- 
lating to search—Code of Criminal Procedure, how 

æ far applicable—Irregularity of search, effect of, 
on conviction. 

It is the duty of a Police Officer before proceeding 
to make a search with®ut a search warrant, under 
5. 53 of the U. P. Excise Act, to record his grounds 
for believing that the obtaining ofa search warrant 
might afford the offender an, opportunity of escaping 
or of concealing the evidence of the offence. But 
the omission to record such grounds is not an 
illegality but a mere irregul@rity, especially where 
the officer has clearly recorded his intention to make 
the search before proceeding to search. 


In making a sefrch without a search warrant under 


the U. P. Excise Act a Police Officernis not confined to 
she strict provisions ofthe Code of Criminal Procedure 
relating to searches but only to those provisions, in so 
far as they afe applicable undergthe Act. As the prcce- 
dire for making seafches under the Code relates to 
making searches under a search Warrant it cannot be 
applied in entirety to searches which are made without 
a seargh warrant. G g 
. e@° 
. hd ee 


INDIAN ‘CASES, - | 
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U. P. Excise Act—concld. 


Entering a house to be searched, by a ladder, is not 
an act explicitly forbidden by law, although it is not 
advisable to make an entry in such manner. 

A man proved to have been in possession of an 
article against the law cannot plead asa defence that 
the search was irregular. 

Courts should pass very severe sentences upon 
persons who pander to the unhealthy cravings of men 


by supplying them with intoxicating drugs. O Aur 
ABBAS v. TAMPEROR, 29 O C. 374; A. 1. R. 1927 Oudh 
132; 1 Luck. 301; 28 Cr. L. J. 321 705 


——-—_ s, 63, See U. P. Excise Acr, 1910, ss. 53, 63 
: 705 
U. P. Land Revenue Act (III of 1901), s. 39 (2) 

—Tenants-in-common—Right to partition — Juris- 

diction of Civil Court.. 

Section 39, sub-s. (2) of the U.P. Land Revenue’ 
Act is intended for the purpose of protecting the 
rights of the landlord and does not prohibit co- 
tenants from obtaining a decree for partition of their 
holding between themselves. 

The principle that a joint occupancy tenant is entitl- 
ed to sue for, anda Civil Court is competent to grant, 
a decree for partition of a joint occupancy holding, 
though, if the zemindar is not made a party to the suit” 
for partition, such decree will nct affect the mutual 
rights and liabilities of the zemindar and the occu- 
pancy tenants as they stood prior to the partition, 
applies also to a partition between statutory tenants- 
in-common. O Ram SHANKAR V. MANDANKANI PRASAD, 
40. W. N. 177; A. I. R. 1927 Oudh 147 570 


—— ss, 40, 41, 42, 44—Annual Register, entries 
in, not conclusive evidence. 
Under s. 44 of the U. P. Land Revenue Act 
entries in Annual Registers are to be presumed to ke 
true only until the contrary is proved, although ‘de- 
cisions’ in disputed cases falling under ss 40, 41 and 
42 constitute conclusive evidence in respect of the 
subject-matter in dispute in proceedings in Revenue 
Courts. O THAKURA v. Govinpa, 29 O. C. 115; A.I. 
R. 1926 Oudh 499; L. R. SA. (0.) 3 223 
s. 44—Eniry in Record of Rights—Pre- 
sumption of correctness, nature of. 

An entry in an annual Record of Rights must be 
presumed to be true under s. 44 of the U. P, Land 
Revenue Act but the presumption is rebuttable. 
A Irsuap HUSAIN v, MAKUT Manomar, A. 1. R. 1927 All. 
377 626 

s. 86—Cess and rent, distinction between— 

Cess not mentioned in wajib-ul-arz, Whether can be 

recovered. 

The primary notion of a cess isa payment not for 
the benefit of the landlord but a payment for some 
purpose of public convenience such as sanitation, 
Police and the like® 

A wajib-ul-arz contained 4 clause stating that cer- 
tain persons were appointed chaukiders for the safety 
of the village, that their salaries would be contributed 
to by the ryots at a certain rate and that if this 
collection was short of the sum required, the zemin® 
dars of the village would make up the balance. It 
was further stated that no house rent was realised 
from the tenants. In the wajib-ul-arz prepared at the 
next subsequent Settlement it was stated that chau- 
kidara dues were realised from the ryots In the vil- 
lage. In the third Settlement, however, there was no 
record cf chaukidara dues being payable: +. 

Held, (1) that the chaukidara dues mentioned*in the 





U. P. Lana Revenue 


first two wajib-ul-araiz he naturé a cess 
and nœ in the nature o k inh 

(2) chat inasmuch ag {no prov pan E 
waji-ul-arz of the lalent for pvery r 
such dues, they could ndered in w of the 
provisions of s. 86 of thand Rmue Act. 
A TIRKHA Ram v. Cuuor3 A.99R 740 


S. 119—Grovem—Tree, separate 

award of, whether ne 3 

Section 119 of the U! RevenyAct does 
not contemplate that ition opr should 
award the trees as dist{ the la/of groves, 
though it may well be sharers |y remove 
Certain trees from certdbefore Partition 
takes effect, A Tirak SAm aie L. 





R.8 A. 71 Rev.; A. L R, {424 729 


U. P. Town Improvect (Vif 1919)— 
Decision of Tribunal-—Presitt refusing 
leave—Chief Court, wh grandecial leave. 
Where the President omal conjuted under 

the provisions of the Uyn Imyvement Act 

o£1919 has refused to ertific: in respect 
of a case decided by thejl that is a fit one 
for appeal, the Chief Cono autlity to grant 
special leave to appeal ye amot in dispute 









is less than Rs, 5,000. ADUR £ Kuan v. 

` SECRETARY oF SATE ror JD. W. 142; A. L R. 

1926 Oudh 240; 1 Lueck.’ 474 
Valuation of suit—Dei excess pecuniary 

h jurisdiction, validity o URIS ON 109 
* Vendor and Purchasty of shor to tender 
Conveyance, See Conrf, 187%. 61 65 ETC. 
: | 860 
, ~> Option to re-pumatureh See SPECIFIO 
i Rewizr Acr, 1877, aa 2] 399 


| Saat ees Sale-deed— Wro} of gþerty inserted 
by mistake —Suit for 2ationtme barred— 
Title of purchaser— idenc prove real 
ttem—Hvidence Act 72), I? proviso I— 
Registration Act 
registered deed of sale, ~of—E! performance 
gung. ' I 


Even though a 4 wa b A £ 
ani re way Sdectification o: 
t instrument ig ea TAY 


ET open to sy whefrough mutual 
Mistake of the Parties, artrumenh writing does 
tion, y, if, notwith- 


ed to be the pperty actually 


Bion of the y 
cannot be dite thy 
no 


t is always o 
Was a Mistake int 
ol fact, the prope he i 


to lead 


instrument ; 
> 92 of 2 






: L cohejeration for 4 

articular item dimmovelle property 
as been die uporby the partie 

that ayy 


$e “of th oa NO regissred decumnt to evide 


| ; 
l | 
© bo, 100) (NERAL INDE. 


“ors in the mortgaged properties: 


‘At, agg matter of the agreement arrived at duringethe pendency 

tly in Epossesic’ wash tendod she anit to challenge the validity of tht wagf was 
hi ding upon the Courts in the present suit; 

2) that the effect of the agreement @ras to make 
> defendant the absolute owner of the properties in , 
pute subject only toa charge for the payment uf 
œ allowances specified in the agreement; e f 
(3) that, therefore, the mortgagegs had, np fitle to 


| 


© proprty sold cannf fust be dismissed; A 


view of ¢ +e ‘ovina Vie 
the Evidence herovision of proviso 1 ti 


ng item wi/(4) that nevertheless, however, the mertgagees were ` 

that in cof htitled toa decree for possession of the allowafees 
jayable to their mortgagors. 

PH a TOLA Banse 450° L d. 181; AL R. 1997 Cab 
59 


N 






















Vendand purchaser—coneld. 


Whehe actings and conduct 
found}pon, as in the performa 
forma‘of an agreement, the locus 
exists'a situation where the p 
nothibut an engagement whie 
eomp} is excluded. For equity w 
actioyothed imperfectly in tholo 
whiclnality attaches after the 
acte@on. A Kesno Sinau r. R&bpax SINGH, A. I, 
R. 1M. 355 568 
-- ~;Sale of village—House and kotha whether 

pao purchaser. See C. P. C., 1908, Scu. II, 

Pall 863 

Suit by purchaser for possession-- Purchaser 
fq not entitled to recover possession — Claim jor 

AE of purchase-money—Separate suit, ` 

Archaser asking for re-payment of the purchase- 
morin a suit for recovery of possession of tho 
me on his claim for possession being found 


ghe partics are 
e or pat per- 
enitentia which 
ties stand upone 
is not final or 
support a ftans- 
legal forms to 
argain has been 


unginable, may be directed to raise the questiou 
in ¿parate suit, where the question whether the 
puje was atruly speculative one or a purchase 
unsuch circumstances as would warrant a good 
titas been not specilically investigated in the 
Cabelow. PC LAKSHMAN CHANDRA MANDAL v. 
TiDHALI, 24 L. W. 328; 30 0. W. N. 1009; A. 1. R. 
1% O. 118 345 
W-Suit challenging waqt -lgreement surren- 
2g rights in favour ofmutwalli in return for 
ment of allowances, effect of—Wagqft declared 
lid, effect of. 
pag was declared of certain immoveable pro- 
3 by their owners and the defendant was ap- 
d mutwalli of the wagi. Certain members of 
ily of the wayif instituted a suit challenging 
falidity of the wagf. During the pendency of 
hit an agreement was arrived at by the parties 
|: which the plaintiffs specifically surrendered all 
ights and interests in the properties in dispute 
our of the defendant, accepted the validity of 
vagf and reserved to themselyes the rights to - 
ve certain allowances charged upon the income : 
e wagf property and payable by the defendant 
utwalli, These allowances were to be continued 
vour of the plaintiffs’ heirs. Later on, the de- 
ant refused to pay such all@wances and on the 
er being taken to Court, it was decided finally 
he Privy Council that the wag? was invalid but 
the allowances were nevertheless to be paid to 
plaintifis. Subsequently the plaintitis mortgaged 
r interests in the wagf property gpd the mort- 
tes instituted the present suit against the defend- soos 
to recover possession of the shares of the& mort- 


properties in dispute and their suit for posse$sion . 


C JANAKI Natu Roy v. 
“ee e, 413 ° 
oe . 
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Wisc lan®@—Adverse AN Onu f , ome nie sah 
—Onus proof. : 
ane Limzratgon Act, 1903, ca, 1 ARTS 1442 BI WORDAND PHRAId. 2 
I —Beguest jo two or more— enancy-inrmon— Á 4 

ja, legatee's line—Reversion—ir ag aoe Peran Aan) 652 : 

" ENT D), cL. 15 


inherited uler . Will, whether entitled \benefit 
of reversion. 


Where pro ty is bequeathed to two or fe per- Alan camera 1911, ss. 2 ETO. 235 
sofis jointly, $e legatees acquire the ptrty as Prodilon, S Gare: ss. 2 ETC. 235 | 
tenants-in-comrgon and not be joint tenants| a ML 1898, s. 195 (0) Eo fl 

Where propesty bequeathed under a Wibverts ji i 4 ' 
to the testator's® line on the extinction of theatee’s po i H veyanc{oror vee Boy 


line, an heir of the testator cannot he deed of 44 
the benefit of reversion on the ground thal had peer uenon, Ras District MUNI- 4 
been originally deprived of any share by thVill. i48, AOT, 19217 375 ř 


S f 4 
L Devi Das v. Nizam DIN, A. L R. 1927 Lah. 2949 wa OP AT Act, 1913, 8.5 910 








the testator was in a disposing state of mit is 


z ; 4 
enough to show that his mental faculties we ot ng wor p from céon—Burden of proof |y 


U.N : : { 
- Disposing state of mind—Practice-bate ss, 3, 2 nAct (VII of 1923), ej- 
4 SS. 3, 4: (6), 20, ¢ i ; 
T ie le a 
To prove that at the time of the execution oWill tion. wla be awahumstancis % mpeni | ; 


7 : —A $ 9 
impaired and that he knew what he was doint is qesin rong inim of law, whether || 
nob necessary to show that he was capablehp- Section Kho Work mpensatien Kg | 


preciating the claims of those who were exclulby n i $ 

the Will from participation in the property whhe Dos P mbah ‘dent. Thé 

Will is not an unnatural one. i i is not white the disas th ei . Ane test 
All the relations whose names are given in anli- probable AE tho the direct’ or even 

cation for Probate are not parties to the proceeding natural ca: ib, oF a 5) or the injury the~ 48 

the law does not require notice to them and art, can be teks Ake 5 r te W Ve: 


therefore, necessary parties to 2 Probat u 
erefo y parti robate appeal but not a rereot. The require- 


lent should be solely, 


LU Ram v. Bapri NATE ? matter : ated 
See 2 ment of thy \tion is sif the injury tan be... |./ 


f Proof of execution—Presumption of dul traced to cident ethe unnatural cause . 
cution from circumstances— All things mu t ae . : | : ae Oe 
presumed to have been rightly done.’ , | o claim|cription ull (6) of the Work- 8 
atonal the recollection A the nee v the. s Com! jion Actnployer must proye: | 
or has died away, in view © the familiar prin _circumgfens menti the section as dis- 
that all things are to be presumed to fee tnd thp, Sman {iming compensation. 
rightly done unless there is a reasonable BrO qy a th Fact aa under s.200f | 
for doubting; it, a Will may be presumed to orkmen’s }Oflensatioapproaches the case 4 
been duly executed where it is clear that the test from a wr} band pmd proceeds upon 2 ` 
himself fully appreciated what was required, i PaE interprorion of jy, his decision is open 
shown that‘he knew all about the requirements, nae a a 30 ofct, provided nee 
| the, circumstances are all in favour ofthe due @ ones ak Ona thatyn as to ve Lp 
cuon of the Will. AH. F. MAHONEY: V. Guonor/ Satisied. Gb. fosu Si Gount ome O. L. J. 
Dourntox, A. I R. 1927 Cal. 333 131 O. W. N. $. J4. L R. Oal. 288; $52 ga 
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WORDS AND PHRASES:— Wrongful in tion—: maintain- 

! n—tor damages, 
Bullding. See Penau Cone, 1860, ss. 378 ETO. 12 ability of. ii i 
Charged. See PÊNAL CODE, 1860; s. 224 93 Although adi tinerak mn, action does not lie 
District. See C. P. O.; 1908, ss. 3, 23 320r damages St a pi for pringing @ OVE, 
Employment See Facroriss Act, 1911, ction, howe rinaliciousl unfounded it atk - 
s. 2 ETC. 2giet a suit ca) b maintairtor damages or Sal 

Ensuing year. See CONTRACT 574ally obtaini: P em porartunction. r KUMAN 


Evidence. See Cr. P. O., 1898, ss. 202, 346 Ev. J $008; A. £ Re 1927 Cab 
Factory.” See Factories Acr, 1911, 88. 2 ETC. 23a ii aa oa E e 
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perusing the grounds of appeal, the judg- 
ment and decree of the lower Court and 
the material record in the case and the 
Order of Reference toa Full Behch and 
‘upon hearing the arguments of Messrs. 
A. Krishnaswami Ayyar and E. Vinayaka 
Rao, for the Appellant, and Mr. K. V. 
_Krishnaswami Ayyar, for Respondent No.1 
and Mr. N..Kunjithapatham Ayyar, for Re- 
spondents Nos. 1 and 3 to 6 and Respond- 
ent No. 2 not appearing in person or by 
Pleader, the Court expressed the following 


OPINION. 


Coutts Trotter, C. J.—Thiscase has 
been dealt with so fully by the referring 
Judges that I propose to say very little. 
The suit was brought on a foreign judg- 
ment, namely, a judgment of the Supreme 
Court of Penang. At the hearing of that 
suit the defendants did not appear in Court 
to contest it butit has been held that the 
summonses have been properly served in 
accordance with the views obtaining in 
that Court. In that Court where the de- 
fendant does not appear after proper service 

-of summons judgment is given without 
trial and without taking any evidence, It 
. Beems to me impossible to argue that that 
is not clearly within the decision and even 
the wording of the Privy Council in Keymer 
v. Viswanatham Reddi (1). It was argued— 
‘and very likely. correctly argued—that the 
English Law was different. The answer to 
_that is we are bound by the Statute on 
which the decision in Keymer's case (1) 
was based. That statutory provision is 6. 
13 (b) of the Code of Civil Procedure under 
which an exception tothe conclusiveness 
‘of a foreign judgment in a British Indian 
” Court is where it has not been given on 
` the merits of the case. As I understand 
Mr, Alladi Krishnaswami Ayyar'’s argu- 
‘ment, he says that it is not.like the case 
of the defendant's defence being struck 
-out for not answering interrogatories or 
' being out of time or anything of the kind; 
for that may be held not to be a defence 
on the merits because ex hypothesi the 
position is the defendant was precluded 
from, going into the alleged merits which 
‘he had set up and he says it is quite 
“different where the defendant does not 
‘appear at all because that is a clear intima- 
‘tion by him that he admits the validity of 
‘the plaintiffs claim and.that is just. as 
good as if the plaintiff has actually proved 
it by -evidence, || think the decision of 


MAHOMED KASIM & CO. Ý. SEENI PAKIR. 


‘vy, Mahomed Haneef (3). 


[100 I. ©. 1927) 
their Lordships of the Privy Council im- 
pliedly excludes any such distinction and 
I regret to say that I cannot agree -with 
the attempt made by two learned Judges 
of this Court to draw this distinction in 
Janoothassan Sait v. Mahomad Ohuthu (4) 
and I think that that case must be regarded 
as no longer law. : 


. Krishnan, J.—I agree with the learn- 
ed Chief Justice that our answer to the 
Full Bench reference must be that the 
foreign judgment is not conclusive as it 
has not been givencn the merits of the 
case and that the suit, therefore, does not 
lie on it. I have dealtat length with this 
point in the referring order and I have 
nothing further to add except to give ex- 
pression to my opinion which I withheld 
in that order as the matter was to be 
placed before the Full Bench. I have no 
doubt whatever that under s.13 (b) of the 
Code of Civil Precedure a decree obtained 
on default of appearance of the defend- 
ant without any trial on evidence isa case 


where the judgment must be held not to - 


have been given on the merits of the case. 


The matter, it seems to me, is conclud- 
ed by the judgment of the Privy Council 
in Keymer's case (1). It was taken as 
settled in the subsequent case Oppenheim 
After that the 
attempt in Janoothassan Sait: v. Mahomad 


- Ohuthu (4) to distinguish the Privy Council 


case on the ground that it was a special 


-case where the defence had been put 


forward but struck out, interrogatories not 
having been answered hy the defendant, 
is not tenable. Ishouid like to add also 
that [ would not entirely agree with my 
learned brother Venkatasubba Rao, J., re- 
garding the concluding paragraph of his 
reference that there is no distinction be- 
tween acase in which a decree is given 
without any trial’ whatever and a decree 
inacase in which even though defendant 
did not appear the matter was tried in 
full on evidence and the plaintif proved 
his case. .In the latter class of cases it 
may well be argued that they are cases 
which have been decided on the merits 
and donot fall within s. 13 (b). However, 
that matter doesnot really arise here, for 
this case is clearly one where the decision 
was given without any evidence at all, 
but under the rules governing the. Penang 
Court under which, where the defendant 
does rot appear, a deeree is given as a 


[100 1. O; 1927] 
“matter of course. I agree with the order 
‘proposed by the learned Chief Justice. 

Curgenven, J.—I agree that the ob- 
servations of the Privy Council in Key- 
mer's case (1) cover a case of this nature 
in which no evidence was given and, there- 
fore, the decision was not upon the merits. 
The decision, in dJanoothassan Sait v. 
Mahomad Ohuthu (4) appears to me to run 
counter to those observations and must be 
dissented from. I agree, therefore, that 
the question referred to us should beans wer- 

ed in the negative. 

V. N. V. Answered in the negative. 

A. N. A. 


. NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
SECOND CIVIL APPEALS Nos. 405 AND 406 
: oF 1923. 
August 30, 1924. 
7 Present :—Mr. Baker, J. O.’ 
RAMCHANDRA—P tai ntirr—APFPELLANT 

: : Versus 
. SADASHEO AND ANoTHER—DEFENDANTS- - 


re RESPONDENTS. : 

Civil Procedure Code (Act V of 1908), O. XXI, r. 
92—Limitation Act (IX of 1908), Sch. I, Art. 166— 
Execution ‘of decree—Sale—Decree satisfied before 
conjirmation—Application to set aside sale—Limita- 
‘tion. : 

“Although after the confirmation of an auction-sale; 
the auction-purchaser's title dates back to the date 
of the sale, yet where the sale has not been confirmed 
he cannot be held to represent the interests of the 
parties to the suit. [p. 562, col. 2.] 

Where before the confirmation of an auction-sale, 
‘the decree is admitted by the decree-holder to -be 
satisfied, it ceases to exist as a decree capable of exe- 
cution, and the very foundation of the powers of the 
Execution Court, namely, the existence of a decree 
capable of execution, having disappeared, the Court's 
powers in execution also cease, and conlirmation of 
the sale which is a proceeding in execution cannot 
be ordered. [p. 562, col. 1.) ‘ 

Where in such a case the judgment-debtor makes 
. n application that the sale should be set aside, the 
pplication does not fall within the purview of r. 92 

32. XXI of the Civil Procedure Code and is not 
spoverned by Art. 166 of Sch. I to the Limitation Act. 
Pp. 563, col. 1] : i 

Appeal against -a decree of the Addi- 
‘tional District Judge, Nagpur, dated the 
5th September, 1923, in Civil Appeals Nos. 
64 and 65 of 1923. 

Mr. W. R. Puranik, for the Appellants. 

Mr. D.T. Mangalmurti, for the-Respond- 


rants. : - 
JUDGMENT,—-These two appeals are 
36 3 
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on the same point and may be disposed of 
in one judgment. 

The facts are that Sadasheo, the respond- 
ent No. 1, obtained two decrees against 
Madhorao, respondent No. 2, and in execu; 
tion thereof the property of the judgment- 
debtor Mahadeo Rao was sold and pur- 
chased by the appellant Ramchandra on 
yth April, 1923. After the expiry of 30 
days from the sale but before the con- 
firmation of the sale the decree-holder 
intimated full satisfaction of the decree 
out of Court and the judgment-debtor 
‘ deposited 5 per cent. of the purchase- 
money for payment to the auction-pur- 
chaser and asked that the sale should be 
set aside. 

The decree, was declared fully satisfied 
and the purchase-money deposited by the 
auction-purchaser was ordered to be refund- 
ed. The auction-purchaser presented an 
application on $th June, 1923, for con- 
firmation of the sale on the ground that 
‘the requirements of O. XXI, rr. 89 and 92, 
of the Civil Procedure Code, were not 
complied with and that the judgment- 
debtor's application of 7th June, 1928, 
was barred by Art. 166 of the Limitation 
Act. 

The first Court rejected the auction» 
purchaser's application asthe decree was 
already ‘satisfied. On appeal the Addi- 
tional District Judge, Nagpur, was of opin- 
ion that as s. 65 of the new Civil Procedure 
Code does not contain any such restric- 
tion with respect to the decree subsisting 
at the date of the confirmation of sale, as 
was found in the old Civil Procedure Code, 
s 316, and as O. XXI, r. 92 (2) requires 
that no order shall be passed regarding 
the sale unless notice is given to all per- 
sons affected and no notice was given 
to the auction-purchaser, and having re- 
gard to O. XXI, r. 89 and Art. 166 of 
the Limitation Act, the auction-purchaser 
was within his rights in asking for a 
confirmation of sale in his favour, not- 
withstanding the previous satisfaction of 
the decree, as the judgment-debtor had 
not deposited 5 per cent. of the purchase- 
money within 30 days of the sale. 


But in view of the ruling of this Court 
“in Nilkanth v. Yeshwant (1) which lays down 
that confirmation of a sale cannot he 
ordered in such a case, the Additional Dis- 


(1) 65 Ind, Cas. 331; 18 X. L. R. 134; A, I R, 1922 
Nag. 248, 


E; 
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-trict Judge felt constrained to dismiss the 

appeal : 

The auction-purchaser makes this second 
appeal. 

The case of Nilkanth v. Yeshwant (1) 
‘lays down that where a decree is admitted 
by the decree-holder to be satisfied it 
ceases to exist as a decree capable of 
execution. The very foundation of the 
powers of a Court to execute a decree, 
namely, the existence of a decree capable 
of execution, having disappeared, the 
Court's powers in execution also cease, 


and confirmation of the sale- which is a 


proceeding in execution cannot be ordered. 

This case follows Khushal Chand Prem- 
raj. Marwadi v. Nandram Sahebram Mar- 
wadi (2) and Mul Chand v. Mukta Prasad 
(3). Z 

It is contended on behalf of the appel- 
lant that this case is distinguishable from 
the present case, as within a month of 
the date of the sale an application to set 
it aside was made and the amount was 
deposited by the decree-holder, and, there- 
fore, steps were taken within the time 
required under Art. 166, of the Limitation 
Act. Toere was, however, no application 
by the judgment-debtor and the case has 
been expressly decided without reference 
_to any such application.. The case, 
therefore, is not distinguishable on that ac- 
count. 

It is furthercontended on behalf of the 
appellant that the cases quoted in Nil- 
kanth v. Yeshwant (1) are under the old 
Oivil Procedure Code and the case in 
Mul Chand v. Mukta Prasad (3) is a case 
in which the decree ceased to exist because 
“the Appellate Court reversed the decree. 

- Ib is further pointed out that the view 
expressed in Khushal Chand Premraj Mar- 
wadi v. Nandram Sahebram Marwadi (2) as 
to a private sale effected during the pend- 
ency of the proceedings before the Collector 
has been dissented from by the Privy 
Council, in Gaurishankar Balmukund v. 
Chinnumiya (4). That, however, is a point 
which does not arise. 

It is further contended that the effect 

‘of the decision in Nilkanth v. Yeshwant (1) 


(2) 12 Ind. Cas. 572; 13 Bom. L, R. 977; 35 B. 516. 
(3) 10 A. 83; A. W. N. (1887) 287; 6 Ind. Dec. in. 8.) 


(1) 48 Ind. Gas. 312; 14 N. L. R. 181; 35 M. L. J. 
733; 16 A. L. J. 993; 25 M. L. T. 64; 23 C. W. N. 
350: 29 0. L. J. 201; 46 O, 183; 1 U. P. L., R. (P. O.) 
14; 2L Bom, LOR. 541, 9 L., W. 327; 45 1, A. 219 
Pi Q) 4 = 
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-is to make the provisions of Art. 166 of 


the Limitation Act nugatory and is also 
against the provisions of O. XXI, r. 92, 
Civil Procedure Code, which have been 
held peremptory. . ; 

On behalf ofthe respondents itis con- 
tended that the second appeal by the 
auction-purchaser would not lie, as the 
sale has not been confirmed and he is 
not the representative of the judgment- 
debtor or the decree-holder. The appeal, 
however, could be treated as an application 
for revision. 

It would appear that although after the 
confirmation of the sale the auction-pur- 
chaser’s title dates back to the date of the 
sale, yet where the sale has not been con- 
firmed, he cannot be held to represent 
the interests of the parties in suit. Order 
XXI, r. 92, of the Civil Procedure Code, 
deals with applications made under r. &9, 
r. 90 orr. 91,. and provides that where 
no application is made under these rules, 
or where such application is made and 
disallowed the Court shall make an. order 
confirming the sale and thereupon the sale 
shall become absolute. 

Ta the present case the application made 
cannot be regarded as falling under these 
rules. Order XXI, r. 8%, contemplates an 
application by the judgment-debtor for sett- 
ing aside the salecn payment of 5 per cent. 
of the purchase money, and for payment to 
the decree-holder of the amount specified in 
the proclamation of sale as that for the 
recovery of which the sale was ordered. 
In the present case no such application 
was made by the judgment debtor; the 
application for setting aside the sale was 
made by the decree-holder, and the judg- 
ment-debtor deposited only 5 per cent..for 
payment to the purchaser. Rules 90 and 
91 have, of course, no application. It 
would appear, therefore, that the present 
case is not covered by the provisions of O. 


KAT, r. 92. 


Turning now to Art, 166 of the Limi- 
tation Act, which provides 30 days from the 
date of the sale for an application for setting 
aside the salein execution of a decree. lt 
is stated in Rustomji’s Limitation Act that 
this Article refers to applications under 
O. XXI, rr. 72, 9,90 and 91, Civil Pro- 
cedure Code. I have already dealt with rr. 
89,90 and 91. Rule 72 refers to purchases 
by cecree-holders, and alsohas no appli- 
cation. It will, therefore, appear that the 
present case is one which is not covered 


+ 
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bre any of the rules of the ivil Procedure 
ode. 

This is not a case which is likely to 
occur very often, and Jam not impressed 
by the argument for the appellant that by 
collusion between the decree-holder and the 
jJudgment-debtor the auction-purchaser is 
likely to be put to a'loss. A collusion 
between the decree-holder and the judg- 
ment-debtor, when matters have proceeded 
to the length of the sale, is not likely 
to be a matterof frequent occurrence. It 


has been held in Hukum Chand Boid v. 


Kamalanand Singh (5) that the Civil Pro- 
cedure Code is‘not exhaustive. 

It has been contended that once the 
amount of the ‘sale has been deposited in 
the Court, the decree-holder should not 
be allowed to accept payment in any other 


manner by a private arrangement between ` 


himself and the ‘judgment-debtor. I am 
unable to accept this view. . 
In these circumstances, while the Civil 
Procedure Code makes provision for an 
application by the judgment-debtor to set 
aside the sale, it does not seem to provide 
for an application of the kind, with which 


we are concerned in the present appeal. . 


This being so, lam not impressed by the 
argument that the effect of the ruling in 
Nilkanth v. Yeshwant (1) is to make O. XXI, 
r. 92, Civil Procedure Code, of no effect, 
or to nullify Art. 166 of the Limitation 
‘Act. I, therefore, think that the present 
case is governed by the ruling in Nilhauth 
v. Yeshwant (1) with which Isee no suff- 
cient reason to disagree. The existence of 
the decree capable of execution having 
disappeared, the Court's powers in execu- 
tion also ceased, and confirmation of the 
pale which is a proceeding in execution 
cannot be ordered. The interests of the 
auction-purchaser are-sufficiently protected 
by the payment of 5 per cent. of the pur- 
chase-money to him. 

I, therefore, confirm the decrees of the 
lower Appellate Court in both cases and 
Su the appeals with costs. 

Appeals dieneased, 
6 33 O. 927 at pp. 930, 931; 30. L.. J 
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ALLAHABAD HIGH COURT. 
SECOND CivIL APPEAL No. 1819 or 1923. 
January 20, 1927. 
Present:—Mr. Justice Iqbal Ahmad. - 
SITA RAM ANU oTuHers—PLal\TIFFS 
-— APPELLANTS 
versus 
ROSHAN LAL AND ANOTHER— DEFENDANTS 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. NXTI, r. 
4—Suit for possession against defendants claiming to 
be in possession jointly, dismissal of—Appeal—Death 
of one respondent—Legal representatives not brought 
on record—Abatement, extent of. 

Where a suit to recover possession of immovable 
property from two defendants, both of whom claim to 
be jointly in possession of the property, is dismissed 
by the trial Court and during the pendency of an 
appeal by the plaintiff one of the defendants-respond- 
ents dies and his legal representatives are not brought 
upon the record within the prescribed period, the 
appeal abates not only as against the legal represen- 
tatives of the deceased respondent, but also against 
the surviving respondents. [p. 564, col. 1] 

Second appeal against a decree of the 
Subordinate Judge, Mainpuri, dated the 
24th September, 1923. 

‘Mr. G. Agarwala, for the Appellants. 

Mr. Baleshwari Prasad, for the Responde 
ents. 

JUDGMENT. —This is a plaintiffs’ 
appeal and arises out of a suit for posses- 
sion of a house and for recovery of 
damages on the allegation that the house 
belonged to the plaintif- appellants, and 
that the defendants had taken unlawful 
possession of the sameandhaving demolish- 
ed a portion of the house were constructing 
anew house. 

The defence to the suit was that the de- 
fendants were building a house on an 
uftada: piece of land that belonged to the 
zemindar with the latter's permission, and 
that there was no house of the plaintiffs on 
that piece of land-at the time that the de- 
fendants were permitted by the zemindar 
to build a house. The defence found 
favour with the trial Court and it dismiss- 
ed the plaintiffs’ suit, and the decree of 
the trial Court has been affirmed by the 
lower Appellate Court. 

ı When the appeal was called on for hear- 

ing, a preliminary objection was taken ky 

the learned Counsel for the respondenta, 
that, because of the omission of the plaint- 
iff appellants to bring upon the record one 
of the legal representatives of Roshan Lal, 
one of the deceased respondents, witbia 
the time allowed by law, the entire appeal 
had abated. This objection is based on 
me following facts. The suit was originally 
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instituted against two defendants, Roshan 
Lal and Shanker Lal, and both of them 
were arrayed as respondents in the present 
appeal. During the pendency of the appeal 
in this Court Roshan Lal died, leaving 
as his legal representatives two persons 
Shanker Lal and Prem Narain. Shanker 
Lal being already a party to the appeal 
a note was made on the record on 
the application of the plaintiff-appellants, 
that he is also a legal representative of 
Roshan Lal, but Prem Narain was not 
brought upon the record as a_legalre- 
presentative of Roshan Lal. It is argued 
by the learned Counsel for the respond- 
ents that Prem Narain not having been 
brought upon the record, the appeal abated 
not only as against Roshan Lal, the deceas- 
ed respondent, but abated as a whole, and 
in support of the argument reliance has 
been placed by him onthe case of Daya 
Ram Ojha v. Ram Narain (1). 


In my judgment the preliminary objec- 
tion is well founded and must prevail. 
It is provided by O. XXII, r. 4 that where 
one of twoor more defendants dies, and 
right to sue does not survive against the 
surviving defendant or defendants alone, 
and within the time limited by law no 
application is made to bring’ upon the 
record the legal representatives of the de- 
ceased defendant ‘the suit shall abate as 
against the deceased defendant,” This rule 
is made applicable to appeals by O. XXII, 
r. 1J, Civil Procedure Code, True it is 
that the words “as against the deceased 
defendant” were notto be found in the 
corresponding section of the old Code, viz., 
s. 368 of Act XVI of 1882, But notwith- 
standing the introduction of these words 
in. the new Code, it does not necessarily 
follow that the omission of an appellant 
to bring upon the record the legal repre- 
sentatives -of one of several respondents to 
an appeal, on whose death the right to 
continue the appeal does not survive 
against the surviving respondent or re- 
spondents alone, may not, in certain cases, 
cause an abatement of the entire appeal. 
One class of cases in which the omission 
to. bring the legal representatives of one 
of several respondents, who dies during 
the pendency of the appeal, causes an 
abatement of the entire appeal is that 
where the respondents to. the appeal are 
the plaintiffs in the suit in whose favour 


(1) 85 Ind. Cos, 563; A.I R, 1925 All. 623, 
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a joint decree was passed as against the 
defendant-appellants. Instances of this 
class of cases are to be found in the 
cases reported as Sheikh Dendoo v. Sheikh 
Sachoo (2), -‘Sardari Lal v. Ram Lal (3) and 
Kali Dayal Batiacharjee v. Nagendra Nath 
Parkashi (4). The reason, why the omission 
to bring upon the record the legal repre- 
sentatives of one of the deceased plaintiff- 
respondents was held in these cases to cause 
an abatement of the entire appeal, was 
that if the appeal was heard as against the 
surviving respondents and was allowed and 
their claim was dismissed, there will come ` 


into existence two decrees inconsistent with 


the other, viz. (1) the decree of the Appellate 
Court dismissing the claim of the surviving 
plaintiff-respondents and (2) the decree of 
the Court below in favour of the deceased 
plaintiff-respondent against whom the 
appeal had abated. In other words the 
result of holding in such cases that the 
appeal had not abated in its entirety may 
be to set aside the decree appealed against 
in respect of some of the plaintiffs while 
leaving that decree intact as regards the 
other plaintiffs. Ifthe décree -was a joint 
decree in favour of all the plaintiff respond- 
ents, the defendants, even if the appeal 
were allowed against the surviving plaint- 
iff-respondents, would not be entitled to the 
property in dispute as against the legal 
representatives of the deceased plaintiff- 
respondent against whom the appeal had 
abated. | 

The principle underlying the cases noted 
above applies to the present case. If the 
appeal were to be heard and decided as 
against the surviving respondent and were 
to be allowed, two inconsistent decrees will 
come into existence, viz, (1) the decree of 
this Court granting the plaintifis a decree 
for possession of the property in dispute 
against the surviving respondent, and (2) the 
decree of the lower Appellate Court dis- 
missing the plaintiffs’ claim that has become 
final between the deceased respondent and 
the appellants. The necessary consequence . 
of two such inconsistent decrees standing 
side by side will be that the decree of this 
Court will be incapable of execution inas- 
much as the plaintiffs cannot be put in actual 
possession of the property in dispute 


(2) 72 Ind. Cas. 2; A.T, R. 1924 Cal. 399. 
(3) 57 Ind. Cas. 199; 1 Lah, 225; 1 Lah. L. J. 295: 
143 P. L. R. 1920 


ao 54 Ind, Cas, §22; 30 O. L. J. 217; 4 C. W, N 
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beeause there is in existence the decree of 
- the lower Appellate Court dismissing the 
plaintiffs’ claim as against the ‘deceased: 
respondent as regards every portion of the 
property in dispute, 

The appeal must fail on the merits as 
well.. -The only ground on which the decree 
of the lower Appellate Court is assailed by 
the learned Counsel for the vlaintiff-appel- 
lants is that in accordance with the pro- 
visions of the wajib-ul-arz relating to houses 


in occupation of raiyats in the village, the ` 


plaintiffs were entitled to a decree notwith- 
standing the finding of the lower Appellate 
Court that the house of the plaintiffs fell 


down about 15 years prior to the institu-- 


tion of the suit. 

‘The wajib-ul-arz provides “in case of the 
houses of the raiyats orresidences remaining 
un occupied or being abandoned or there 


remaining no marks of them, we (the 


zemindars) are entitled to let them to others, 


to demolish them or, to build or to get. 


built new houses (in their places).” It would 
appear from this that a zemindar has a 
right to occupy a house or to let it to others 
if it has remained un-occupied or has been 
abandoned by a raiyat who owned the house. 
The lower Appellate Oourt has found as a 
‘fact that the-house in dispute was abandon- 
ed by the plaintiffs more than 15 years ago 
and remained untoccupied since then, and 
that, as a matter of fact, the house fell 
down about that time. On these findings 
the plaintiffs had no right to the reliefs 
claimed by them and the suit has been 
rightly dismissed by the Courts below. 

The appeal fails and is dismissed with 
costs. 


Z K. Appeal dismissed. 
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NAGPUR JUDICIAL COMMIS- 
. SIONER’S COURT. 

Civin Revision No, 252 or 1925, 
November 29, 1926. 
Present:—Mr. Findlay, J. ©., and 

Mr. Prideaux, A. J. O. 
MAROTI—AuvcTION-PoRGHASER— 
APPLICANT 


versus 
VITHOBA—Jupcment DEBTOR AND 
ANOTHER—D&orEE-HoLtpEx—Non- 
APPLICANTS. 
Givil Procedyre Code (Act V of 1908), Q. XXI, r. 


MAROTI V. VITHOBA, 
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92--Execution of decree~Sale~—Dismissal of execu" 
tion before confirmation, effect of—Sale, whether 
can be confirmed. 

Where a decree-holder and a judgment-debtor come 
to a settlement and agree to a dismissal of the execu- 
tion case before an auction-sale is confirmed, there” 
is no decree left capable of execution and the Exe- 
cuting Court becomes functus oficio and the sale 
cannot be confirmed. [p. 566, col. L.] 

The position is different where the sale is confirm- 
ed and the parties to the decree come toa settle- 
ment while legal proceedings are pending for the 
reversal of the order of confirmation. [ibid.] 


Revision from an order of the District 
Judge, Nagpur, dated the 25th June, 1925, 
in Civil Appeal No. 24 of 1924. 

Mr. G. G. Hatwalne, for the Applicant. 

Mr. W: R. Puranik, for the Non-Appli- 
cants. 

ORDER.—tThe facts of this case are 
not in dispute and are sufficiently clear 
from the application. The learned District 
Judge, as he was bound to do, dismissed 
the appeal of the applicant in his Court 
on the strength of the decision in Nilkanth 
v. Yeshwant (1). It has, however, heen 
urged before us that the said decision of 
Kotval, A. J. O., is an incorrect one and 
did not take into account the question of 
the rights of third parties which might 
meanwhile have arisen. 

For our own part, we do not find it neces- 
sary, in the circumstances of the present 
case, to consider at length the propriety 
or otherwise of the reported case in ques- 
tion. In the present instance, ab the time 
the judgment-debtor and the decree-holder 
came to a settlement between themselves, 
the sale had not been confirmed. It is, no 
doubt, true, as has been urged on behalf of 
the applicant, that he had at the moment 
an inchoate right which had again come 
into being as a consequence of his appeal 
pending in the Court of the District Judge, 
Nagpur, but we are of opinion that the 
filing of the said appeal could not detract 
from the inherent right of the decree-holder 
and the judgment-debtor to settle the 
matter between themselves in view of the 
fact that the sale had not at the moment 
been confirmed: cf. Ram Prasad Rai v. 
Mahesh Kant Chowdhury (2). We are 
aware of the decision of Hallifax, A. J. C. 
in Ramchandra v. Lakshman (8), but for 


(1) 65 Ind. Cas. 331; 18 N. L. R. 134; A. I. R. 1922 
Nag. 248. 

E 65 Ind. Cas. 122; 1 Pat. 232 at p. 234; 3 P, L. T 
445; A. I. R. 1922 Pat. 525. 

(3) 92 Ind. Gas. 803; 9 N. Le J 3; A. I. R. 1926 
Nag. 298. 
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our own part the present case seems to us 
practically on all fours with the decision of 
Baker, J. ©., in Ramchandra v. Sadasheo 

_(4), and following the latter decision we are 
Me opinion that the present application must 
ail. Í 

We desire to add that the view we take 
on the legal point involved also squares 
with the equities of the case. All that the 
auction-purchaser loses in a case like the 
present is the interest on the money which 
has-been locked up in deposit, and this is, 


in the circumstances, no great hardship. 


In our view, however, the judgment-debtor 
and the decree-holder having come to a 
settlement before the sale had been con- 


firmed, there was no decree left capable of. 


execution and the Executing Court was 
functus oficio. The position would, need- 
less to say, have been very. different if the 
sale had been confirmed and the parties 
to the decree had come to a settlement 
while legal proceedings were pending for 
the reversal of the order of confirmation. 

So far as the present case is concerned, 
we do not find it necessary to consider at 
length whether the rule laid down by 
Kotval, A.J. C,in Nilkanth v. Yeshwant 
(1) is too widely expressed or not. 

For the above reasons the present appli- 
cation fails and is dismissed. The applicant 
must bear the non-applicant’s costs, We 
fix Rs. 50 as Pleader’s fee. 

G. R. D. Application dismissed. 

(4) 100 Ind. Gas. 561. 
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ALLAHABAD HIGH COURT. 
Ssconp Oivin APPRAL No. 895 or 1924, 
© January 19, 1927. 
Present:—Mr. Justice Mukerji and 
Mr. Justice Ashworth. 
Babu GANGA PRASAD AND ANOTHER— 
PuaiNTIFFS—APPELLANTS 
. VETSUS 
SUKHDEO SAHU—DeErEnpant 
— RESPONDENT. 

Pleadings and practice—Suit to recover rent on 
basis of lease—Lease not proved—Appeal, second— 
Part performance, doctrine of, whether can be relied 
upon. 

Plaintiff instituted a suit to recover rent of cer- 
tain shops from the defendant on the basis of a 
lease. The suit was dismissed on the ground that 
a valid contract of lease had not been proved. In 
second appeal it was contended that the suit should 
be decreed in spite -of the absence of a valid ccntract 
of lease on the basis .of, the doctrine of part per- 
formance: 4 
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Held, that the original ground on which the suit 
was based having failed the plaintif could not be 
allowed, in second appeal, toset up a new case. 

567, col. 1] 

Second appeal against a decree of the 
District Judge, Benares, dated the llth of 
March 1924. f 

Mr. N. K. Malaviya, for the Appellant. 

Mr. Mukhtar Ahmad, for the Respond- 
ent. 


JUDGMENT. 

Mukerji, J.—The facts involved in 
this second appeal are very simple. The 
plaintifis, who are the appellants before 
us, let out two shops to the respondent on 
foot of a kabuliyat executed by the respond- 
ent onthe 10th of April, 1922. The term 
fixed was two years. The respondent gave 
a notice to the appellants, saying’ that he 
was vacating the premises and left them. 
He paid a portion of the rent. The plaint- 
iffs claim rent for, the entire two years after 
giving credit for the rent actually paid. 

; Thé respondent pleaded that hewas not 

liable to pay the rent after he vacated . 
the premises and he offered to pay the 
balance due by him, upto the date of his. 
leaving. Jar a 

The first Court decreed the suit in its 
entirety. But the’ lower Appellate Court 
dismissed it, except forthe amount admit- 
ted and held that the respondent could 
not be forced to pay the rent for the entire. 
period of two years. The learned Judge 
relied on the case of Kedar Nath v. Shankar 
Lal (1). 

In this Court the only ground of appeal 
taken was that inspite of there being only 
a kabuliyat, a void contract for lease did 
exist." In argument this point is given up. 
But it is urged that on the doctrine of 
part performance the plaintiffs are entitled 
to succeed. i 

The learned Counsel for the appellants 
has argued that it was in good faith that 
the plaintiffs omitted to execute a lease 
in favour of the respondent and on that 
account, they should not be deprived of the 
benefit of the contract, 

In my opinion the point now taken 
should not be allowed to be urged. As 
indicated above, the doctrine of part per- 
formance can be applied only if the proper 
facts were before us. There is no evi- 
dence under what circumstances the appel- 
lants omitted to execute the lease. If the 


(1) 78 Ind. Cas. 934: 22 A. D.J. 185-48 A. 303: 
LEIAL LRS A tay, o WE 
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question had been tried and ifit had been 
found that they deliberately omitted to 
execute a lease in favour of the respond- 
ent, it could certainly not be urged with 
success by the appellants that the doctrine 
of part performance should be invoked in 
their favour. Iam not prepared to allow 
this ground to be taken for the first time 
in second appeal, specially as sufficient 
materials are not before us for the disposal 
of the contention. 

I would dismiss the appeal with costs. 

Ashworth, J.—I concur. Even though 
the question, whether the plaintiffs can 


sue upon the incomplete or inchoate lease’ 
may be solely a question of law, neverthe- 


less as it was not raised in either of. the 
first two Courts I consider that it is im- 
proper to allow the question to be raised 
in second appeal. The evidence was not 
tendered or recorded from the point of 
view ofa claim based. on part perform- 
ance of a contract and it is undesirable 
toconsider such a claim on the basis of 
evidence tendered and recorded for another 
purpose. 

By The Court.—The appeal is dis- 
missed with costs. 


Z. K. Appeal dismissed, 
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LAHORE HIGH COURT. 
Crvit Revision Psrition No. 699 
oF 1926. 

January 21, 1927. 
Present:—Mr. Justice Dalip Singh. 
Massxs. PAH!t:AD DAS-CHHOTE LAL— 

DEFENDANTS—PBTITIONERS 
versus 
Messss S. R. SOHAN LAL & Co.— 
PLaInTiFFs— RESPONDENTS. 
Contract Act (IX of 1872, s. 107—C. i. f. contract 


—Property when passes—Tender of Bill of Lading — 
Re-sale by seller. 


In csse of aci. f. contract before a seller can 
claim right of re-sale it is essential for him to prove 
that he has performed his part of the contract by de- 
livery or tender of the Bill of Lading or other relative 
shipping document to the buyer. 

Petition for revision of a decree of the 
Judge, Small Cause Court, Delhi, dated the 
5th July, 1926. 

Lala Sardha Ram, R.S., for the Peti- 
tioners. 


Mr, Nawal Kishore, for the Respondents. 
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JSUDGMENT.—This isa revision from 
the Small Cause Courts order in a suit 
brought by plaintiff for the balance of 
the price of certain goods which were sold” 
by him and which he re-sold on the ce- 
fendant's failure to take delivery. The 
Small Cause Court decreed the suit. The 
defendant had raisedvarious pleas. Among 
them in para. 13 he raised the plea 
that the plaintiff had not given him ary 


notice of the arrival of tbe goods, nor haa 


given the shipment patterns, nor had 
tendered the Bill of Lading. The con- 
tract was a c.i. f. contract and clause 
No. 1 of the indent is as follows: 

“We hereby agree to purchase from you 
the under-mentioned goods at the limits 
and terms stated below and for reimburse- 
ment we authorise you or your correspond- 
énts to draw upon us at 30 days’ sight 
with all relative shipping documents at- 
tached for payment. In case of need 
seller's invoice to be taken in lieu of drafts 
which drafts we engage and bind ourselves 
to accept on presentation and pay at ma- 
turity ete.” 

The Court held that there had been no 
presentation of the draft. There was onlv 
one witness produced onthis point, ard 
the Court rightly or wrongly considered 
his evidence unconvincing. I, therefore, 
hold that itis a finding of fact that the 
draft was not presented. ‘The Court, how- 
ever, held that the property had passed to 
the defendant, and, therefore, under s. 107 
of the Contract Act statutory right had 
been given to the plaintiff for re-sale. 

In revision it is contended that there 
was no proof that the Bill of Lading was 
ever tendered or any relative shipping 
documents were tendered tothe defendant 
along with the draft. As the contract was 
a c.i. f. contract, it was essential for the 
plaintiff to prove that he had performed 
his part by delivery or tender of these 
documents. He has failed to prove this 
and there is an issue as to whether the 


. plaintiff has performed his part of the con- 


tract. I cannot hold that the plaintiff 
was not given an opportunity to prove this 
point. Asit is, therefore, not shown that 
the Bill of Lading or the Insurance Policy 
was ever presented to the defendant or the 
Bill of Lading was ever endorsed in his 
favour, I cannot hold that the propcriy in 
the -goods had passed to the defendant. 
It follows that no right of re sale accrued 
to the plaintiff under s. 107 of the Contract 
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Act, and the suit of the plaintiff, therefore, 
fails, and I accept the revision and dis- 
miss the--plaintiff's suit. In the circum- 
stance- of the case, -however, I am not 
prepared to give the defendant his costs 
in the Court below, and I only allow him 
his costs in this revision. 
R. ly. Application accepted, . 


, 





ALLAHABAD HIGH COURT. 
SzconpD Orvin APPRAL No. 972 op 1924, 
` November ?4, 1926. 

Present: —Mr. Justice Iqbal Ahmad. — 
KESHO SINGH AND o1HERS—PLAINTIFFS— 
APPELLANTS 

versus ` . 


ROOPAN SINGH AND OTHERS—DEFENDANTS 


_ — RESPONDENTS, 

‘Vendor ‘and ‘purchaser—Sale-deed—Wrong item of 
property inserted by mistake—Suit for rectification 
time barred—Title of purchaser—Oral - evidence to 
prove real item—Evidence Act (I of 1872), s. 92 proviso 
i—Registration Act (XVI of 1908), s. 49-—Absence of 
esata deed of sale, effect of— Part performance— 

quity. 

Even though a remedy by way of rectification of 
an instrument is open to a party when through mutual 
mistake of the parties, an instrument in writing does 
not truly express their intention, yet, if, notwith- 
standing the mutual mistake, the property actually 
intended to be transferred has passed to the posses- 
sion of the vendee, the vendee's title to the property 
cannot be challenged simply because the instrument 
has not been rectified within three years from the 
date of the discovery of the mistake by the vendee. 
It is always open to the vendee to show that there 
was a mistake in the instrument and that, asa matter 
of fact, the property in his possession was intended 
to be transferred to him, and the vendee is entitled 
to lead oral evidence to show the mistake in the 
instrument in view of the provisions of proviso 1 to 
s. 92 of the Evidence Act. [p.569,col.1.]° ` 

Astulla v. Sadatullah (1), followed. 

Bijoy Chand Mahtab Bahadur v. Secretary of State 
for India (2), distinguished, 

Where a vendor has got the consideration for the 
sale of a particular item of immoveable property and 
the transaction has been acted upon by the parties, 
the title of the vendee to the property sold cannot 
be. defeated by the mere fact that a wrong item was 
shown in the sale-deed by mistake and that in con- 
sequences e was no registered document to evidence 
the sale o e item of property really intended 
be sold. [p. 569, col. 2.] PERDRY, 7 2 

When the actings and conduct of the parties are 
founded upon, as in the performance or part per- 
formance of an agreement, the locus penitentie which 
exists in a situation where the parties stand upon 
nothing but an engagement which is not final or 
complete, is excluded. For equity will support a trans- 
action clothed imperfectly in those legal forms to 
which finality attaches after the bargain has been 
acted upon. [p. 570, col, 1.) t 
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“Second appeal against a decree of tha: 


District Judge, Benares, dated the tk 
March, 1924. 


Mr. Haribans Sahai, for the Appellants. 


Mr. Gadadhar Prasad, for the Respond-. 


ents. 
JUDGMENT.—The controversy in 
this appeal relates to old plot No. 1166 


t 


a 


corresponding to new plot No. 1501. The: 


said plot admittedly belongéd to Roopan 


Singh defendant-respondent. The plaint-: 


iff's case was that Roopan Singh, by-a 
sale-deed, dated the 23rd of November, 


1907, sold the said plot along with certain- 
other plots to Mahadeo Singh, the prede-: 


cessor-in-title of the plaintiffs, but by mis-. 
1166, plot No. 


take in lieu of plot No. 
1167 was entered in the sale-deed. The 


plaintiffs alleged that notwithstanding this- 


mistake their names were recorded as 
against plot No. 1166 by the Revenue: 
Court, and the entry in their favour con- 


tinued up to 1329.J7.,'when on an applix. 
cation of Roopan Singh defendant-respond-. 
ent that entry was corrected and Roopan. 


Singh’s name was entered against the said 
plot That plot from before the execution 
of the sale-deed has all along been in pos-, 
session of a mortgagee and as such the 
relief claimed by the plaintiffs was fora 
declaration of their title to that plot. e 
The defence to the suit was two-fold. 
Firstly, it was denied by the defendants 
that there was any mistake in the sale- 
deed and it was asserted that, as a matter 
of fact, plot No: 1166 was never intended 
to be sold to Mahadeo Singh, and the 
latter in collusion with the: scribe of the 
sale-deed got the said plot entered.in the 
sale-deed. It was further pleaded that the 
proper remedy of the plaintifs was to 
have sued for rectification of the sale-deed 
and this not having been done within 


three years from the date of the accrual of: 


the cause of action, the suit was titie-bar- 
red. ; ; 
Both the pleas urged in defence found 
favour with the trial Court and it .accord- 
ingly dismissed the plaintiffs’ suit. 


On appeal by the plaintiffs the lower 


Appellate Court has found asa fact that 


the defendants intended to sell plot No., 


1166, but by mistake instead of that plot 


No. 1167 was- entered in the sale-deed,. 


But that Court has held, that the proper 
remedy of the plaintiffs was to have brought 
a suit for the rectification of the instru- 
ment within three. years from the date 
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that the plaintiffs discovered the mistake, 
and this not having been done, the plaintiffs 
were no longer entitled to ask the relief 
that they prayed for in the plaint. In 
support of this conclusion two reasons 
have been assigned by the learned District 
Judge. Inthe first place he observed that ` 
as an immoveable property can only be 
transferred by a registered instrument, and 
as in the sale-deed in favour of Mahadeo 
Singh the plot in dispute is not entered 
the plaintiffs cannot claim a title to the 
said plot. He further observed that oral 
~ evidence to vary the terms of the sale-deed 
in favour of Mahadeo Singh was inadmis-' 
sible and hence it must be taken that plot ` 
No: 1166 was never transferred to Mahadeo 
Singh. . 

I am unable to agree with the lower 
Appellate Court. True itis that a remedy 
by way of rectification of an instrument by’ 
a suit is open to a party, when through 
fraud: or mutual mistake of the: parties an . 
instrument in writing does not truly ex- 
press their intention. But- this does not 
mean ‘that if, notwithstanding the mutual 
mistake, the. property -actually intended to ` 
be transferred has: passed to the ‘possession’ 
of the vendee, the vendee’s title to the 
property can be challenged simply because 
the instrument has not been rectified with- 
in three’ years from -the date of the: dis- 
covery of the mistake by ‘the vendee. It 
will always be open to the vendee, if-his 
title is challenged by- thè vendor, to show 
that there wasa mistake in the instrument 
and that, as-a matter of fact, the property 
in his possession was intended to be trans-: 
ferred to him. ‘In fact the vendee is en- 
titled, in view of the-provisions of proviso 1 
to s. 92 of the Indian Evidence ‘Act, to’ 
lead oral -evidence to show- the mistake 
in the instrument. The mere failure of 
the vendee, to have the instrument recti- 
fied within three-years from the date of 
the discovery of the mistake, cannot: have 
the effect of extinguishing his title to 
the property intended to be conveyed to 
him, though not properly described in the 
sale-deed. This was the view taken ‘in 
the ease of Astulla v. Sadatullah (1). 

Reliance has been placed on behalf of 
‘the respondents on the case of Bijoy Chand 
Mahatab Bahadur v. Secretary of State for 
India (2). That case,-in my opinion, is 
distinguishable from the present case, - In 


` (1) 41 Ind. Cas. 747; 28 Ọ. L., J, 197, 
(2) 48-Ind, Cas. 972, : 
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that case the suit was for the rectification, 
of an instrument and for certain conse- 
quential reliefs, and it was held that the 
suit for rectification of the instrument 
having been brought more than three years 
from ‘the date when the plaintiff became 
aware of the mistake was barred by Art, 96 
of the First Schedule to the Limitation 
Act. The suit giving rise to the present 
appeal was not a suit for rectification of 
an instrument but was for a declaration 
of the plaintiffs’ title to a plot against 
which their names had been entered in 
the Revenue Court and were expunged on 
the application of the defendants. The 
cause of action for the present suit accru- 
ed tothe plaintiffs when their names were 


: expunged and the names of the defendants 


were entered in the revenue papers, and 
the suit being within six years from that 
date was well within time. 

True it is that a sale of immoveable pro- 
perty of the value of one hundred rupees 
or upwards can be made only by a regis- 
tered instrument, but the mere fact, that 
there is no such sale-deed with respect to 
plot No. 1166 in favour of the plaintiffs, 
does not disentitle them to the relief 
prayed for in the plaint. Plot No, 1166 
being in possession of a mortgagee, the 
vendee obviously-withovt the redemption 
of the mortgage, could not get actual pos- 
session of the same. In order to give 
effect to the transaction of sale, all that 
could be done was to get the name of 
the vendee substituted in place of the 
vendor in the revenue papers, and this 
was done after the execution of the sale- 
deed. The entry of the plaintiffs’ names in 
the revenue papers as against plot No. 
1166 continued for a period of ten years. 
In short, notwithstanding the mistake in 
the description of the plot intended to 
be sold to the vendee, the vendee's name 
was entered in respect of the plot actually 
intended to be sold and in view of the 
finding of the lower Appellate Court on the 
question of fact, it cannot be denied that 
the vendor got the consideration for plot 
No. 1166 and as such, itis clear that the 
transaction was acted upon by the parties. 
This being so, the case is governed by the 
rule of law laid down in the case of Mahomad 
Musa v. Aghore Kumar. Ganguli (3). It was 


(3) 28 Ind. Cas. 930; 42 C. 801; 17 Bom. L. R. 420: 
21 0. LJ. 231; 28 M. L. J. 548; 190. W.N. 950; 13 
A. L. J. 229; 17 M. L. T. 143; 2 L. W. 258; (1915; M. 
W. N. 621; 421. A. 1 (P. 0.) CAR 
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observed in that case that “When the actings 
and conduct of the parties are founded 
upon, as in the performance or part per- 
formance of an agreement, the locus pænt- 
stentiee which exists in a situation where 
the ‘parties stand upon nothing but an 
engagement which is not final or com- 
plete, is excluded. For equity will support 
a transaction clothed imperfectly -in those 
legal forms to which finality attaches after 
the bargain has been acted upon.” 

In my judgment, notwithstanding the 
fact that the plaintiffs did not sue for 
rectification of the instrument they were, 
under circumstances of the present case, 
entitled to the reliefs sought. 

. Accordingly, I allow the appeal, set aside 

the decrees of the Courts below and decree 
the plaintiffs’ suit in terms of relief (a) 
prayed for in the plaint with costs in all 
Courts including in this Court fees on the 
higher scale, ; 


A. N. A. Appeal allowed. 


OUDH CHIEF COURT. 
Sgoonp OivIL APPEAL No. 20 oF 1926. 
; February 4, 1927. 
Present:—Mr. Justice Hasan and 
Mr. Justice King. 
RAM SHANKAR—-DEFENDANT— 
APPELLANT 
l versus 
MANDANKANI PRASAD AND OTHERS— 
PLAINTIFFS— RESPONDENTS. 

U. P. Land Revenue Act (IIT of 1901), s. 89 (2)— 
Tenants-in-common—Right to partition — Jurisdiction 
of Civil Court. 

Section 39, sub-s. (2) ofthe U.P. Land Revenue 
Act is intended for the purpose of protecting the 
rights of the landlord and does not prohibit co- 
tenants from obtaining a decree for partition of their 
holding between themselves. [p. 571, col. 1.] 

The principle that a joint occupancy tenant is entitl- 
ed to, sue for, anda Civil Court is competent to grant, 
a decree for partition of a joint occupancy holding, 
though, ifthe zemindar is not made a'party to the suit 
for partition, such decree will not aifect the mutual 

‘ rights and liabilities of the zemindar and the occu- 
pancy tenants as they stood prior tothe partition, 
applies also toa partition between statutory tenants- 
jn-common. [p. 571, col. 2.] 

Karingan v. Harihar Dutt (1) and Muhammad 
Baksh v. Mana (2), relied on, 

Second appeal against.a decree of the 
District Judge, Rae Bareli, in Regular 
Civil Appeal No. 144 of 1925, dated the 6th 
October 1925, confirming that of the Addi- 
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tional Subordinate Judge, Rae Bareli, dated 
the 29th November, 1924. . ; 

Mr. Ali Zaheer, for the Appellant. 

Mr. H. Hussain for Mr. Rada Krishna, 
for Respondent No. 1. 

JUDGMENT.—This second appeal 
arises out of a suit for partition of an agri- 
cultural holding. : 

The land in suit was held undera lease 
by Ram Ghulam, who died in 1911. Plaint- 
iff No. 1 is his grandson and plaintiff: 
No. 2 and the three defendants are his 
sons. Unders, 48 of the Oudh Rent Act, 
1886, the five sons of Ram Ghulam wera 
entitled to retain occupation of his hold- 
ing for the unexpired term of the lease. It 
is admitted that the five sons of Ram 
Ghulam did jointly hold the land after his 
death. ; 

It has been found by the Court below 
that in 1914 a division of the family effects 
was made between the sons of Ram Ghulam, 
and this was sufficient to cause a disruption 
of the joint family, but the agricultural 
holding remained undivided, The only 
result of the disruption of the joint family 
was that the sons of Ram Ghulam continued 
to hold the land not as joint tenants, but as 
tenants-in-common. 

Defendant No.3, Ram Shankar, is the 
only contesting defendant He alleged 
that after Ram Ghulam’s death, his sons 
wera ejected fromthe holding and fresh 
leases were granted by the landlord in the 
name of Ram Shankar only. His position 
was that as he holds the land in his name 
only, the plaintiffs could not claim any 
share. It was also argued that tenancy 
land could not be partitioned. It has been 
found by the Court below that the parties 
were not ejected from the land in suit. We 
must hold, therefore, that all the sons of 
Ram Ghulam remained in possession as 
tenants-in-common, since their tenancy was 
not terminated by ejectment, relinquish- 
ment or abandonment. 4 i 

It is true that fresh leases were granted 
by the landlord to Ram Shankar alone in 
1328 Fasli, 1329 Fasli and 1330 Fasli respec- 
tively. If the landlord had ejected the 
heirs of Ram Ghulam, and had then given 
fresh leases to Ram Shankar only, the 
plaintiffs certainly would have had no valid’ 
claim to any share in the holding. But 
when we find thatall the heirs undoubtedly 
succeeded to the interests of Ram Ghulam 
and continued to hold the land as tenants- 
in-common, the mere fact, that the landlord 
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granted leases of the land to one of the 
heirs, would not have the effect of ejecting 
the co-tenants or depriving them of their 
rights. There is nothing to show that 
plaintiffs’ father and the other co tenants 
abandoned the holding, although they left 
the management of it to Ram Shankar. 

We hold, therefore, that the plaintiffs 
havea subsisting tenancy right in the land 
in suit, having succeeded as heirs of- their 
father, and not having been ejected and not 

‘having relinquished or abandoned the hold- 
ing. On this view they are entitled to the 
share in the holding which they claim. 

It has further been argued before us that 
a, Civil Court has no jurisdiction to grant a 
decree for the partition of an agricultural 
holding. The argument is based on the 


provisions of s. 39, subs. (2) of the U. P. 


Land Revenue Act, 1901, which runs as 
follows :- : 
“No division of a holding occupied by 


two or more tenants, and no distribution of- 


the rent payable in respect thereof, shall be 
recorded, unless the consent of the landhol- 
der and of all the tenants concerned has 
. been attested before a Revenue Court or the 
Qanungo.” ` 
The very same argument was considered. 
by a learned Judge of this Court inthe 


case of Karingan v. Harihar Dutt (1). The: 


Oourt held that s. 39 sub-s. (2) does not 
mean that no division ofa holding held by 
two or more tenants can be effected. It 
only says that if such a partition has been 
arrived at and the distribution of the rent. 
has taken place, it shall not be recorded in 


the révenue papers until the consent of the. 


land-holder has been obtained. It is clear 
that this provision of law is intended for. 
the.purpose of protecting the rights of the 
landlord. - i 
We fully agree with this view. The: 
landlord obviously will not be affected by 
any partition of a holding between co-ten- 


ants to ‘which he was not a party. The 
recorded in the. 
revenue papers unless and until the land- 


partition will not be 


lords’s consent is obtained. But this does 
not mean‘that the co-tenants are prohibited 
from obtaining a decree for partition of 
their holding between themselves. 

The jurisdiction of the Civil Court to 
grant a decree for partition of a tenancy 
holding and the tight ofa co-tenant to sue 


for partition were fully discussed by a` 


(1):92 Ind. Cas..34; 3 Ò: W.N. 58; 130.1, J. 53; 
L. R.7 Ave(0.) 71; 1 Luck, 30 
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Bench of the Allahabad High Court in the 
case of Muhammad Baksh v. Mana (2). The 
Court held that a joint occupancy tenant is 
entitled to sue for, and a Civil Court is 
competent to grant, a decree for partition “ 
of ajoint occupancy holding, though, if 
the zemindar is not madea party to the 
suit for partition, such decree will not 
affect the mutual rights and liabilities 
of the zemindar and the occupancy tenants 
as they stood prior to the partition. 

The same principles would apply to a 
partition between statutory tenants-in- 
common. | 

Following these rulings, we hold that 
the plaintiffs have a right to claim partition 
of their share in the tenancy holding and 
the Civil Court has jurisdiction to grant 
the decree prayed for. 

We accordingly uphold the decree of 
the Court below and dismiss the appeal 
with costs, 

G. H. Appeal dismissed. 
a 18 A. 334; A. W. N. (1896) 82; 8 Ind. Dec. (x. 8.) 


ALLAHABAD HIGH COURT. 
SECUND Civin Appgat No. 1443 or 1926. 
January 17, 1927. 

Present: —Mr. Justice Iqbal Ahmad. 
‘SECRETARY or STATE ror INDIA In 
COUNCIL—DErFenpsnxnt—A PPELLANT 


versus 
ANANT RAM CHOPRA—P.aintirF— 
RESPONDENT. 


Railways Act (IX of 1890), s. 54--Rule prescribing 
particular mode of packing for consignments to be 
carried at Railway risk, validity of. 

A Railway Company is acommon carrier and is 
bound to accept consignments of goods for despatch, 
but if the consignments are despatched at Railway risk 
it is entitled to take reasonable precautions to pro- 
tect itself from loss. If the conditions laid down by 
a Railway for despatch of goods at Railway risk are 
not complied with by the consignor, the Railway can 
refuse to accept the consignment at its own risk. |p, 
572, col. 2.]> . y 

The test. for determining as to whether a par- 
ticular rule made by a Railway Aäministration is or is 
not valid is to see whether the rule is a reasonable 
one and is not inconsistent with the Railways Act. 
[p. 573, col. 1.) | 

There is nothing in the Railways Act that prohibits 
a Railway Administration from insisting on a par- 
ticular mode of packing in the case of consignments 
despatched at Railway risk. The fact that another 
mode of packing is as secure as the one enjoined 
by a rule framed by the Railway Administration is 
irrelevant for ab purpose of determining the validity 
tbid.] * 

Second appeal against the decree of the 
District Judge, Aligarh, dated the 31st July, 


1926, 
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Mr. G. W. Dillon, for the Appellant. 
-Mr. Panna Lal, for the Respondent. 
JUDGMENT.—This is a defendant's 
appeal, and arises out ofa suit brought by 
the. plaintiff-respondent for a declaration 
that a rule, recently introduced by the 
authorities of the East Indian Railway, 
providing thata consignment of locks of 


„less than one maund in weight can only 


be booked at Railway risk, ifit is packed 
in a %inch thick wooden box, with two 
wooden battons on each of. the four sides 
and further if the box is also secured with 
wire bands of which the centre oneis sealed 
by the despatcher is illegal, ultra vires and 
unenforceable, and that the defendant Rail- 
way has no right to refuse to book at rail- 
way risk consignments of locks packed 
securely in an iron box or otherwise. The 
plaintiff also prayed for an injunction re- 
straining the Railway Company from enfor- 
cing the rule noted above. 

The plaintifi’s case was that he and other 


Aligarh lock merchants used to despatch 


consignments of locks of less than a maund 
in weight packed in iron boxes, and that 
the mode of packing adopted by them was 
comparatively more secure than that pre- 
scribed by the Railway Authorities, and 
that the Railway Administration was not 
competent to prescribe a particular method 
of packing as a condition precedent to 
the booking of consignments at Railway 
risk. : 

The defence to the suit was that the 
suit was not maintainable, that the method 
of packing adopted by the lock merchants 
of Aligarh was insecure, and gave op- 


portunities for various acts of fraud being 


committed, resulting in claims being made 
against the Railway Administration and 
that the rule in question was framed in the 
exercise of the powers vested ina Railway 
Administration by the Indian Railways Act 
and was perfectly valid. : 

The trial Court held, that the iron 
packing employed by the Aligarh mer- 
chants wasas good as the wooden packing 
now required by the new rules, and that 
in making the new rule, the Railway Ad- 
ministration was actuated more by a con- 
sideration of its own interests than those 
of lock merchants, and that the Railway 
Authorities have noright to refuse goods 
which are properly packed, and cannot 
enforce a rule requiring that the goods 
must te packed only in a particular man- 
ner, On these findings it passed a decree 
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in the plaintiff's favour in terms of the ye- 
liefs payed for in the plaint. 

On. appeal by the defendant the decision 
of the trial Court has been affirmed by the 
lower Appellate Court. . j 

I am unable to agree with the decisions 
of the Courts below. Itis, no doubt, true 
that the Railway Company is a common 
carrier and is bound to accept consign 
ments “for despatch; but if the consign- 
ments are despatched at Railway risk, it 
is entitled to take reasonable precautiong 
to protect itself from loss. A Railway Ad- 
ministration is authorised by s. 64 (1) of 
the Indian Railways Act (ActIX of 1890) 
to impose, subject to the control of the 
Governor-General in Council, conditions not 
inconsistent with the Act or with any general 
rules thereunder “with respect to the receiv- 
ing, forwarding or delivering of any animals 
or goods.” Itis maintained by the learned 
Counsel for the defendant-appellant that 
the rule, the validity of which is assailed 
by the plaintiff-respondent, was made in 
pursuance of the powers vested in a Rail- 
way Administration by s. 54 of the Indian 
Railways Act, and that the rule is not in- 
consistent with the Act or with any general 
rule thereunder and as such is perfectly 
valid. Itisargued by the learned Counsel 
for the respondent that the rule in ques- 
tion is inconsistent, with s. 72 of the Indian 
Railways Act, asthat ruleis calculated to 
limit the responsibility cast on a Railway 
Company as a common carrier by that sec- 
tion. Section 72 of the Indian Railways 
Act deals with the measure of the general 
reponsibility of a Railway Administration 
as a common carrier of animals and goods, 
and provides that agreements purporting 
to, limit that responsibility are void, unless 
signed byor on behalf of the person send- 
ing or delivering the goods and are in a 
form approved by the Governor-General in 
Council. It is nowhere provided by s. 72 
of the Indian Railways Act that a Railway 
Administration is not entitled to impose 
conditions as regards the form cf packing 
as a condition precedent to the acceptance 
of goode by it for carriage at its own risk 
as acommon carrier. It is bound to accept 
consignments for despatch, but itis entitled 
to impose reasonable conditions for the 
purpose of protecting itself from loss. If 
such conditions are not complied with by 
the consignor, it may refuse to accept the 
consignment at its own risk. Buteven then 
it will be open to the consignor to despatch 
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out in the.case of Jalim Singh Kotary v. 
Secretary of State for India (1) that “a 
: Railway Company has cast upon it bys. 72 
“ of the Indian Railways Act the duties of 
an ordinary bailee, but it may determine 
the conditions under which those duties 
may vest.” ' It appears to me that the pro- 
per test for determining as to whether a 
particular rule made by a Railway Adminis- 
tration is oris not valid, is to see whether 
. that rule framed is a reasonable one and 
is not inconsistent with the Indian Rail- 
ways Act. Thereis nothing in the Act that 
prohibits a Railway Administration from 
insisting on a particular mode of packing, 
‘if consignments are to be despatched at 
its own risk, The fact that another mode 
of packing is as secure as the one enjoined 
by arule framed bythe Railway Administra- 
tion appears tome tobeirrslevant for the 
purpose of determining the validity of 
that rule. The learned Munsif has pointed 
out in his judgment that if the rule in 
question is held. to be valid “there will be 
‘nothing to prevent it (Railway Company) 
-from next ruling that the locks will be 
carried by it at its risk only if they are 
packed in crocodile suit cases.” Such a 
rule, ifframed by the Railway Administra- 
tion, will, undoubtedly, be invalid as it will 
be calculated to unduly limit the duty that 
the law casts upon the Railway Administra- 
tion as that of à common carrier. The rule 
now in question does not appear to me to 
be one that the Railway Administration was 
not authorised to make by .virtue of the 
powers vested in it bys. 54 ofthe Indian 
Railways Act and as such, in my judgment, 
- the Courts below were wrong in decreeing 
the plaintiff's suit. 
The resultis that I allow the appeal, set 
‘aside the decrees of the Courts below and 
dismiss the plaintiffs suit with costs in 
all Courts. f 
Z: K. i Appeal allowed: 
(1) 31 C. 951; 8 C. W. N. 725. i 
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LAHORE HIGH COURT. 
Crvit Revision Prrrrion No. 717 or 1926. 
January 21, 1927. 
Present:—Mr. Justice Dalip Singh. 
MUHAMMAD HUSSAIN—DEFLNDANT 
— PETITIONER 

VETSUS 
Tae MUNICIPAL COMMITTEE 

: GUJRANWALA, THROUGH ITs 

SECRETA RY—Ptatnt1iFF—Responpent, 

Contract—Ojfer and acceptance—Acceptance not 
according to offer, effect of—‘Hnsuing year,’ 
- The defendant made an application to a Municis 
pality on 17th November, 1925, offering Rs. 150 for 
the gab (silt) for the ‘ensuing year.” The Munici- 
pality passed a resolution saying that the silt might 
be given upto 3lst March, 1926, to the defendant 
for Rs. 150 provided he arranged to remove itim- 
mediately, This resolution was never sent to the 
defendant, but a letter was sent by the Secretary 
on 16th December, 1925, in which it was stated that 
his offer was accepted with reference to the resolu- 
tion mentioned above. The defendant immediately 
began removing the silt. After 31st March, 1996, he 
was not allowed to remove the silt. In a suit by 


the Municipality for recovery of Rs. 100, bei 
balance due from the dafendent: RECEN 

Held, that the words ‘ensuing year’ referred to a 
period of one year and not the remaining part of 
the current year, that, therefore, there was either no 
contract at all between the Municipality and the des 
fendant or a contract in accordance with the 
Secretary's letter of acceptance and that in either 
eae ig suit could not be maintained, [p. 574, 
col. 1. 


Petition for revision of the decree of the 
Sub-Judge, exercising powers as J udge, 
Small Cause Court, Gujranwala, dated the 
13th July, 1926. 

Malik Fam Lal, for the Petitioner. 

Mr. Gobind Ram Khanna, for the Bes 
spondent. A 

JUDGMENT.—This is a Small Cause 
Court Revision in a suit by the Municipal 
Committee of Gujranwala, for Rs. 100 being 
the balance of price of silt sold to defend- 
one en ei are that: 

e defendant put in an applicatio 
17th November, 1925, as folors: I beg to 
offer Rs. 150 for the gab (silt) for the ensuing 
year. The Municipality passed a resolution 
saying that- the silt might be given upto 
31st March, 1926, to Muhammad Hussain the 
defendant, for Rs. 150 provided he arran ged 
to remove it immediately. This resolution 


- was never sent to thedefendant., buta letter 


was sent by the Secretary in which it was 
stated that his offer was accepted with 
reference to the resolution mentioned above, 
This letter is dated the 16th December, 1925, 


-The defendant immediately began remov- 
‘ing the siltonthe l6th December, 1925, 
After the lst March, 1916, he was not 


574 ; 
allowed to remove the silt, which was sold 
by auction. The learned Judge of the 
Small Cause Court has decreed the Munici- 
pality’s suit holding that asthe letter men- 
tioned the resolution, the defendant could 
have obtained acopy or otherwise cleared up 
this matter. He held that the word ‘ensuing’ 
was not used inits proper significance, nor 
did the defendant intend to remove the silt 
from Ist April, 1926, the ensuing financial 
year. He, therefore,decided the issue against 

- the defendant. Jam unable to follow the 
reasoning of the learned Judge. The words 
' ‘ensuing year’ mustrefer to a period of 
oneyear. When that year was to beginisa 
matter that is to be determined with refer- 
_ ence to the cireumstances. The defendant 
claimed that it began from the date of the 
. letter of acceptance, and prima facie this 
view seems to be correct. Be. that as it 
may, itis certainly not possible to hold 
that ‘ensuing year’ meant from 16th Decem- 
ber, 1925, to the 3lst March, 1926, because 
that period is not equal to a year, and 
there is nothing to show that by the words 
_ ‘ensuing year’ the defendant meantup to the 
close of thecurrent financial year. This 
- being so, either there was no contract at all 
between the Municipalityandthe defendant 
or the Municipal Committee are bound by 
the letter of their accredited agent the 
Secretary. In either case the suit fails and 
' is dismissed with costs throughout. , 
RL, Application accepted. 





ALLAHABAD HIGH COURT. 
EXECUTION SECOND CIVIL APPEAL 
No. 738 or 1926. 
January 20, 1927. 
Present:—Mr. Justice Boys and 
Mr. Justice Kendall. 
Babu JAWALA SAHAI—JUDGMENT- 
DEBTOR—-ÅÀPPELLANT 
VETSUS ` 
Rai Bahadur Babu BHIM SINGH 
— DRORAR-HOLDER— RESPONDENT. 
"Limitation Act (IX of 1908), Sch. I, Art. 182-—Civil 
Procedure Code (Act V of 1908), O. XXI, r. 2)— 
Execution of decree—Application for execution made 
more than three years after date of previous applica- 
tion —Payments made under decree—Extension of 


time—Procedure. NAN Bad 

Where an application for execution is made after 
the expiry of three years from the date of a previous 
application and limitation is sought to be saved by 
“the fact that payments have been made by the judg- 
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ment-debtor under the decree during the interval, 
the decree-holder must show that an application to 
certify the alleged payments was made by a prior and 
separate proceeding to the application for execution. 
The mere mention of such payments in the applica- 
tion for execution itself is not sufficient to operate 
as an extension of the period of limitation. 


Execution Second Appeal from the decree 
of the District Judge, Bareilly, dated 
the 30th March, 1926. 

Mr. S.B. Jchari, for the Appellant. 

Mr. N. P. Asthana, for the Respondent. 

JUDGMENT.—Now that we have been 
able to arrive at the facts of this case the 
matter for decision is simple. It is a 
judgment-debtor’s appeal. A decree was 
obtained on the 31st of July, 1919. The 
first application for execution was made 
on April 4th, 1922, Onthe 22nd of June, 
1922, this application: was dismissed. On 
the 15th of August, 1925, a further appli- 
cation was made. Itis clear that unless 
some cause had been shown to prevent this, 
that application was barred by time, and 
the Court ought, unless for some good 
reason, to have proceeded forthwith to 
dismiss itas barred by time. It is un- 
necessary, therefore, to detail all the further 
proceedings that took place until the 
order of the Court on that application has 
been considered. For the respondent-decree-~ 
holder’ here reliance is placed on the fact 
that certain payments are set out in that 
application for execution as having been 
made within the period of limitation dating 


` that period from the 22nd of June, 1922, 


and the judgment-debtor was given credit 
for the alleged payments. As it appears 
to us the decision in Batj Nath v. Panna 
Lal (|), following several other decisions 
to the same effect, is sufficient to conclude 
this matter, It was there held that the 
application to certify: the payments must 
be made by a prior and separate proceed- 
ing to the application for execution. It 
is clear here that there was no separate 
proceeding and no prior proceeding tothe 
application for execution of the 15th of 
August, 1925. The learned Subordinate 
Judge ought, therefore, to have proceeded 
forthwith to dismiss the application for 
execution as barred by limitation. The 
payments in this case are alleged to have 
been made on the 19th of January, 1925, 
and 2nd of July, 1925, but not having 
been certified prior to the application for 


(1) 83 Ind. Cas. 737: 46 A. 635; 22 A. L. J. 581; A, 
T. R. 1924 All, 70; L, R. 3 A. 348 Oiv, 
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execution, would, in no case, be sufficient 
to save limitation, 

Therefore, allowing the appeal we set 
aside.the order of the lower Appellate 
Court and holding that the application 
should have been struck offas barred by 
limitation set aside so much of the order 


of the learned Subordinate Judge as de-, 


clares that the ‘decree-holder will be at 
liberty to put in a fresh application for 
execution. . 


Z. K. Order set aside. 


BOMBAY HIGH COURT. 
APPKAL FROM ORDER No. 47 or 1925. 
July 29, 1926. 

Present: —Justice Sir Lallubhai Shah, KT., 

wa and Mr. Justice Fawcett. 
CHANVIRGAVDA SHIVANGAVDA 
PATIL—APPELLANT 
. versus 
' Tas DISTRICT MAGISTRATE, 
DHARWAR— RESPONDENT. 

Lunacy Act (IV of 1912), s. 88—Maintenance of 
lunatic—-Manager of joint Hindu family, whether 
‘Person legally bound to maintain’—Haxtent of lunatic's 
share, whether regulates fees leviable for expenses— 
‘Means to maintain’'~Hindu Law—Manager's liability 
to maintain member—Rules under Lunacy Act, r. 18 (i), 
whether ultra vires. 

Although under Hindu Law, a father is not bound 
to maintain his adult son, yet, where the son is 
joint with him and there is joint family property, 


he is bound as manager of the family to maintain’ 


the latter. [p. 576, col. 1.] 

Savitribai v. Luximibai (1), followed. f 

A father is ‘a person legally bound to maintain’ 
his lunatic son within the meaning of s. 88 of the 
Lunacy Act, if the fatheras manager of the joint 
family is liable to maintain his son as an undivided 
member of the family. It does not matter for the 
purposes ofs 88, that under Hindu Law his liability 
is limited to the extent of the joint family property 
in his hands. [p. 576, col. 2.] 

If a person is legally bound to maintain a lunatic 
and if he has the means to maintain him with or 
without reference to joint family property, under 
the Lunacy Act the Court can make an order for 
the costs of his maintenance in the asylum. The 
fees chargeable for expenses have to be determined 
under the Act and are not dependent on the lunatic’s 
share in the joint family. The word ‘means’ has no 
reference to their seurce, [ibid.] 

Ex parte Koster, In re Park (2), relied on. 

Rule 18 (ii) of the Rules under the Lunacy Act 
which prescribes the fees for maintenance of a 
lunatic is not ulira vires. It is restricted in its 
scope and applies to the case of a person 
legally liable to maintain him, only when’ the lunatic 
is a member of the family of that person and is 
petually dependent on him. |p. 577, col. 1.) 


519 
Appeal against the order of the District 


Magistrate, Dharwar, in Miscellanecus A p- 
plication No, 58 of 1924. 


Messrs. P. B. Shingne and S.B. Jathar,* 
for the Appellant. 

Mr. S. S. Patkar, Government Pleader, 
for the Respondent. 


JUDGMENT. 

Shah, J.—This is an appeal under the 
Indian Lunacy Act (IV of 1912), 

The District Magistrate of Dharwar made 
an application under s. 88 of the Act for 
an orderfor the payment of the cost of 
maintenance of the lunatic Shivangavda 
to the District Court of Dharwar against 
the father of the lunatic. It appears that 
a reception order was made by the District 
Magistrate. with reference to Shivangavda 
under s. 14 of the Act on April 1, 1924, 
without any engagement by a relation to 
maintain him; and in consequence the 
lunatic ‘was detained in an asylum. The 
amount of maintenance claimed related to 


-a period of three months (from April 1 to 


June 30, 1924), In the petition the lunatic 
was stated to have been discharged on 
June 30, 1924, though this fact is disputed 
before us. The amount was claimed at the 
rate of Rs. 1-2-0 per day according to the 
scale fixed under r. 18 (ii) of the rules 
made under s. 91 of the Acton the basis 
that the father had a pension of Rs, 216 
per mensem in addition to the joint family 
property. (See Local Rules and Ordera 
under Enactments applying to Bombay 

Vol. Il, pages 705 and 706). The opponent 
(the father of the lunatic) contended that: 
he was not personally liable to maintain 
his insane son who was about twenty-five 
years old, thatas the manager of the family 

his liability was limited to the incoms 

of the joint property which would repre- 

sent the share of the son, and that the 

annual income of such property was about 

Rs. 100. He contended that the income of 

the whole joint property wasless than 

Rs. 1,000, and that the lunatic should have 

been exempt according to law from paying 

any chargss. 

On this application unders. 88 of the 
Act the learned District Judge made a 
summary inquiry under s. 89 and passed 
an order for the payment of the costs of 
maintenance. He directed the opponent 
to pay annas eight per day for the period 
ao which maintenance charges were claim- 
ed, ` 


` 
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The original opponent has appealed: It 
is urged on his behalf that he is not a 
person legally bound to maintain his son 
. Within the meaning of s. 88, and that an 
order against him is, therefore, not com- 
‘petent. Further, it is urged that he is 
not liable to pay any higher rate in con- 
sequence of his personal income exceeding 
Rs. 1,000 a year under r. 18 (ii) of the 
rules made by the Government in the exer- 
cise of the powers conferred in that behalf 
by s. 9Lof the Act, and it is lastly contended 
that the ruleis wlira vires in so far as it 
makes the father personally liable, when by 
law he is notso liable for the maintenance 
of the lunatic. ` 
Ido not think that there is any sub- 
stance in these contentions of the appel- 
lant. On the admitted facts of this case, 
it is clear that the father is liable to main- 
tain his son,asthe manager of the joint 
family. Admittedly the son is joint with 
the father; and there is joint family pro- 
_perty in which the son has a share, Though 
‘the father isnot under an absolute obliga- 
tion to maintain his adult‘$on, he is bound 
as the manager of the family to maintain 
him as a member of the undivided. family. 
This position is clear, having regard to the 


observations in Savitribai v. Luximibai. (1). . 


This obligation is independent of the con- 
sideration whether, on account of the lunacy 
of the son, the father as the manager of 
the family would be bound to maintain 
him on the ground that he would be dis- 
qualified from: enforcing partition of his 
share from the joint family property during 
- the period of lunacy. Jt ie not necessary, 
‘therefore, to consider whether the insanity 
in this case is of such a nature as to con- 
stitute a disqualification under Hindu Law 
to inherit as an heir or to seek partition of 
the family property. It is also unnecessary 
to consider whether the insanity should 
be congenital or not and whether even if 
not congenital it should’ be incurable, in 
order to disqualify the person suffering 
from it from inheriting as an heiror from 
seeking partition of the : property.. The 
question, which has-been raised. in argu- 
ment, that even- temporary insanity- is 
sufficient to create the disqualification and 
the further question whether such temporary 
disability to maintain himself, which does 
not amount to a disqualification; would 
render the father liable to maintain him 


' (1) 2 B. 578 at p. 597; 1 Ind, Dec, (x. s.) 805. | 
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during his illness, apart from the consider- 
ation of there being any joint family pro- 
perty, do not arise in this appeal. It is 
sufficient to invite the application, of s. 
88, if the father, as a manager of the joint 
family, is liable to maintain his son as a 
member of the family. In that case he is 
a person legally bound to maintain the 
lunatic within the meaning of this section. 
It does not matter, for the purposes of s. 88, 


“whether under the Hindu Law his liabil- 


ity to maintain is limited to the extent of 
the joint family property in his hands. Then 
under s. 89 the-Court has to determine 
whether he has the means to maintain 
him. The scale of fees chargeable for main- 
tenance has been prescribed by r. 18 (ii). 
Jt is laid down in Hx parte Koster; In re 
Park (2) that the word “means” in the 
expression “means to pay” has no relation 
to their scurce ; and a similar view can 
reasonably be taken of the expression 
“means to maintain.” Thus, if-thereis a 
person legally bound to maintain the luna- 
tic andif he has the means to maintain 
him with or without reference to the joint 
family property, undér the Indian Lunacy 
Act the Court can make an order for the 
costs of his maintenance in the asylum. . 
The r. 18 (ii), which prescribes the fees 
for maintenance, is not shown to be ultra 
vires in any way. It is restricted io its 
scope, for it applies to the case ofa person 
legally liable to maintain him, only when 
the lunatic is a member of the family of 
that person and is actually dependent. on 
him. The lunatic would be dependent upon 
him when he (i. e„ the lunatic) has no 
estateof his own applicable to his main- 
tenance. In the present case the lunatic 
has only an undivided share in the joint 
family property, which according to Hindu 
Law, cannot be called the estate of the 
we such as is contemplated by s. 


It. must be clearly understood that, in 
determining whether the appellant is legal- 
ly bound to maintain the lunatic, we have 
to be guided by the provisions of Hindu 
Law. But once that is determined, the 
further determination of the application is 
regulated by legislation, as regards the 
costs of the maintenance of a lunatic with 
reference tö whom there has been a recep- 
tion order without any engagement. being: 
taken from a friend or relative of the luna- 


(2) (1885) 14 Q. B. D. 597, 
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tic for the expenses unders. 14 of the 
Act. The fees chargeable are regulated by 
the Act and the rules thereunder are in no 
sense dependent upon any rule of Hindu 
Law. Rule 18 (iij does not apply to every 
person who may be legally liable to main- 
tain the lunatic, bat i3 applicable to a 
` person, of whose family the lunatic isa 

member and upon whom he is astually 
dependent. 

Thus it seems to me that the order under 
appeal is not open to any legal objection: 
and neither party has raised any objection 
to- its propriety otherwise. 

I would, therefore, dismiss the appeal 
with costs. 

Fawcett, J.—I agree.. | 

A, N.A. Appeal dismissed. 


LAHORE HIGH COURT. 
Letruxs Parent ArreaL No. 91 or 1925. 
January 8, 1927, 

Present;—Sir Shadi Lal, Kr., Ohief Justice, 
and Mr, Justice Broadway. 
QAMAR-UD-DIN—Pratntire— 
APPELLANT 
Versus 
RAHMAT ALI SHAH—DEFENDANT— 

: RESPONDENT, 

Punjab Courts Act (VI of 1918), s. 41—Construction 
of material document—Question of law. 

Where the point for determination in a case is the 
construction to be placed upon a document on which 
a suit is to a large extent based the question'is‘one 
of law, anda second appeal is competent. 


Letters Patent Appeal against the judg- 
ment of Mr. Justice Harrison, passed in 
Civil Appeal No, 989 of 1924, dated the Isth 
December, 1924, reversing that of the Dis- 
trict Judge, Amritsar, dated the 26th Feb- 
ruary, 1924, which affirmed that of the 
Sub-Judge, Fourth Class, Amritsar, dated 
the 25th May, 1923. 

Lala Badri Das, R, B. for the Appallant. 

Mr, Devi Dayal, for the Respondeat, 


JUDGMENT. 

Broadway, J.—This is an appeal 
under s. 10 of the Letters Patent against an 
order of Mr. Justice Harrison. -The facts 
briefly are that the plaintif instituted a 
suit for the recovery of Rs. 432 with inter- 
est claiming that he had advanced that 
amount to the defendant as a loan. In 
support of his contention he produced the 
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receipt Ex. P-1. The defsndant denied the 
loan and alleged that he and the plaintiff 
with certain other persons had entered 
into a partnership with the object of pur-, 
chasing certain immoveable property and 
selling them at profit. The partners con- 
tributed certain specified sum of money out 
of which the purchase was to be made, and 
were to share the profit in certain specified 
shares. The trial Court decreed the plaint- 
iff's suit holding that the sum in question 
had been advanced as a loan. 

This decree was maintained in appeal by 
the learned District Judge. A second 
appeal was preferred by the defendant and 
was heard by Mr. Justice Harrison who 
after careful consideration of the document 
in question Ex. P-1 and other circum- 
stances came to the conclusion that the 
transaction was a partnership one and dis- 
missed the plaintiff's suit. 

Before us it is.urged by Mr. Badri Das 
that the view taken by the learned Judge 
in Chambers was erroneous and also that 
the fiading of the learned District Judge 
was a finding of fact which ought not to be 
impugned in second appeal. 

The point for determination involved is 
the construction to be placed on a document 
on which the suit to a large extent was based 
and the question was one, therefore, of law, 
and as such a second appeal was competent. 
The constructions placed on this document 
by the learned Judge in Chambers is clearly 
a possible one and I see no reason to 
take a different view. I would, therefore, 
dismiss this appeal with costs, 

Shadi Lal, C. J.—I agree. 

A. N. A, Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Second Civin APPEAL No. 1041 or 1924, 
January 4, 1927, 
Present:—Mr. Justice Iqbal Abmad. 
Musammat NAZIRUN-NISA—Drrenpant— 
APPELLANT 
Versus 
Musammat ASIFA BEGUM—Puatxtirr-= 

RESPONDENT. 
Mortgage—Usufruttuary and simple mortgages in 
favour of same person—Suit for sale on basis of 
simple mortgage subject to usufructuary mortgage, 


whether matntainable—Civil Procedure Code (Act F 
of 1908), O. XXXIV, 7. 4 


wi aT 

A person having a usufructuary mortgage and a 
subsequent simple mortgage on the same property 
can maintain a suit for sale of the property on the 
basis of his simple mortgage subject to his prior 
usufructuary mortgage. 

< Second appeal against the decree of the 
Subordinate Judge, Meerut, dated the 24th 
of March, 1924. 

Mr, A. Sanyal, for the Appellant. 

Mr. Ram Nama Prasad, for the Respond- 
ent. 

JIUDGMENT.—This is a defendant's 
‘appeal and arises out of a suit for sale on a 
mortgage, dated the 7th of October, 1911. 
It appears that the plaintiff-respondent 
held a prior usufructuary mortgage over 
the property which was mortgaged under 
the mortgage-deed in suit. One of the 
pleis taken in defence was that as the 
plaintiff.held a prior usufructuary mortgage 
with respect to the property mortgaged 
under the deed of simple mortgage now put 
into suit “the suit for the sale of the equity 
of redemption was not maintainable.” 

This plea found favour with the trial 
Court and it accordingly dismissed the 
plaintiff's suit. 

On appeal by the plaintiff the lower 
Appellate Court has overruled the de- 
fendant’s plea noted above and has passed 
a decrees in the plaintiff's favour. 

The sole ground taken in appeal before 
me is that the lower Appellate Court was 
wrong in granting a decree to the plaintifi- 
respondent for sale of the mortgaged pro- 
perty subject to the usufructuary mortgage 
of the plaintiff herself. In my judgment 
there is no force in the contention advanced. 
on behalf of the defendant-appellant. 

A usufructuary mortgagee cannot, in view 
of the provisions of 8. 67 (a) of the Transfer 
of Property Act, institute a suit for sale on 
the basis of a usufructuary mortgage, and 
as such obviously the plaintiff could not 
join a claim on the basis of the usufruc- 
tuary mortgage with a claim for sale on 
the basis of a subsequent simple mortgage. 
By the simple mortgage all that was mort- 
gaged to the plaintiff was the equity of 
redemption vested in the mortgagor. That 
equity of redemption is saleable has now 
been definitely settled by this Court’ by the 
decision in Ram Shanker Lal v. Ganesh 
Prasad (1). The facts of the present case 
arein all respects similar to the case of 
Udai Chand v. Nagina Singh (2) and in 
.. (1) 4 A. L. 3-273; 29 A, 385; A. W, N. (1907) 97; 2 
M. L. T. 248 (F. B). ; 

(2) 50 Ind. Cas. 40 
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‘that case it has been held that “a person 
having a usufructuary mortgage and a sub- 
sequent simple mortgage on the same 
property can maintain a suit for sale of the 
property on the basis of his simple mort- 
gage subject to his prior usufructuary 
mortgage.” In view of these decisions the 
plea taken in the memorandum of appeal is 
untenable and I dismiss the appeal with 
costs. 


Z. K. Appeal dismissed. 


te 


BOMBAY HIGH COURT. 
ÅPPEAL FROM ORDER No. 63 oF 1925. 
July 9, 1926. 
Present:—dustice Sir Lallubhai Shah, KT. 
and Mr. Justice Fawcett. 

KALU DALPAT PATIL AND oTsERsS—- 
‘DEFEN Dah TS-—A PPELLANTS 


VETSUS 
NARAYAN DAGADU SUTAR 

AND OTHERS—PLaINTIFFS— RESPONDENTS. 

Contract—Sale of land—Time not of the essence ~ 
Civil Procedure Code (Act V of 1908), O. XLI, rr. 23, 
25—Decision not cn preliminary point — Remand, 
legality of. 

Time is not of the essence of the contract in con- 
tracts relating to sales of immoveable property. [p. 
579, cols, 1 & 2.) 

Jamshed Khodaram Irani v. Burjorji Dhwnjibhat 
(2), followed. 

Where the decision of a trial Court is not based 
on a preliminary point, an order of remand cannot 
properly be made under O. XLI, r. 23 of the Civil 
Procedure Code. If an Appellate Court finds, in a 
ease which has not been disposed of by the trial Court 
on a preliminary point, that any particular issue has 
not been decided by the trial Court or that further 
evidence is necessary on the point it should act under 
O. XLI, r. 25 of the Code. A reversal of the decree 
and remand of the whole case with liberty to the 
partis to open up the whole case is illegal. ‘[p. 579, 
col. 2. : 

Appeal from an order of remand passed 
by the First Class Subordinate Judge, A. 
P., at Nasik, in Appeal No. 228 of 1923, 
reversing the decree passed by, and remand- 
ing the suit to the Subordinate Judge at 
Malegaon, in Civil Suit No. 398 of 1922. 

Mr. D. R. Patwardhan, for the Appel- 
lants. 

Mr. W. B. Pradhan, for the Respondents. 


. JUDGMENT. 

-Shah, J.—This isan appeal from an 
order of remand by the lower Appellate 
Court. Two points have been urged in 
support of the appeal. In the first place 
it is contended that the lower Appellat 


e 
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Court is not right in its view that time was 
not of the essence of'the contract on the 
terms of thecontract in question. It may 
be mentioned that the contract in question 
is dated April 11,1917, under which the 
defendants agreed tosell, to the father of 
the present plaintiffs, certain lands.referred 
toin the contract for Rs. 300. The pay- 


_ ment was to be made after four years from . 


the date of the agreement and Rs. 5 were 
paid as earnest money. It appears that 
the land in question originally belenged to, 
the plaintiffs’ father and wassold by him 
in 1904 to the defendants’ father. The 
plaintiffs obtained possession of the land in 
question as tenants of the defendanis after 
this agreement and continued in posses- 
sion for about four years, when they were 
dispossessed by a decree of the mamlatdar 
which was obtained by the defendants 
against them. 

Subsequently, a suit was filedin 1921 on 
the basis that the transaction of 1901 was 
really a mortgage. But that suit was dis- 
missed and the present suit was filed by the 
plaintiffs for specific performance of the 
contract in question. 

The trial Court decided that the time 
fixed under the contract was of the essence 
of the contract having regard to the ratio 
decidendi in Samarapuri Chettiar v. Suthar- 

‘sana Chariar (1). The trial Court taking 
that view of the matter proceeded to deal 
with other issues, and decided the suit 
‘without recording any finding on Issue 
No. 4, which relatedto the amount which 
the plaintiffs were to pay to the defendants 
‘in case they were held entitled to get the 
lands and the sale-deed. The plaintiffs’ 
suit was dismissed by the trial Court. 


In appeal the First Class Subordinate 
Judge, with appellate powers made an 
order of remand, which is now under 
appeal. The Appellate Court took the view 
that time was not of the essence of the 
contract, that the ratio decidend: in the 
Madras case did not apply to this con- 
tract, and that the observations of their 
Lordships of the Privy Council in Jamshed 
Khadaram Irani v. Burjorji Dhunjibhat (2) 
as to time not being of the essence of the 
contract in contracts relating to sales of 


(1) 52 Ind. Cas. 590; 42 M, 802; 87 M. L. J. 109; 
(1919) M. W. N. 598; 10 L W. 376; 26 M. L. T. 269. 

(2) 32 Ind. Cas. 246; 18 Bom. L. R. 168; 43 I. A. 
26; 30 M. L. J. 186; 3 E, W. 239: 19 M. L. T. 184; 14 
A. L, J. 225; (1916) 1 M. W. N. 229; 23 C. L, J. 358; 
20 C. W, N. 744; 40 B. 289 (P.O). 
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immoveable property, would apply təs the 
contract in question. As regards this 
point, it has been urged by the appellants 
that the lower Appellate Court's view is not 
right. : 

It is quite true that the property in 
question originally belonged to the plaint- 
iffs’ father butit was sold to defendants’ 
father in 1904; and as this contract was 
entered into in 1917, it is difficult to treat, 
it as connected with the sale of 1901, and 
as an agreement of re-purchase In fact, it 
is an independent transaction. It might 
have been induced by the consideration 
that originally the property belonged to 
the plaintiffs’ father, but it cannot, on that 
account, be treated as connected in any 
way with the transaction of 1904. The con- 
tract in terms purports to bea contiact for 
the sale ofimmoveable properly and certain 
period is stated, after which the payment 
contemplated under the contract is to be 
made. Such acontract is not any-the less 
an ordinary contract of sale simply because 
the intending purchaser was the original 
owner of the property some years ago. 
The contract in terms does not refer to 
the transaction of 1904. Treating it asan 
ordinary contract of sale, it seems to us 
that the lower Appellate Court was right in 
holding that the observations in Jamshed's 
case (2), which have been above referred to, 
would be applicable to such a contract. 

The next point urged is that the order of 
remand is not proper. It seems to us that 
the decision of the trial Court was not 
based ona preliminary point in any sense 
and the order of remand, therefore, could 
not be properly made under O. XLI, r. 23. 
There may be cases in which, even though 
the case may not be covered by the pro- 
visions of r. 23 of O. XLI, the Court may 
direct a remand. But, under the circum- 
stances of the present case, we see no such 
ground for departing from the limits of 
O. XLI, r. 23. The lower Appellate Court 
should have proceeded to deal with the 
appeal on the merits. If it found that 
any particular issue was not decided by 
the trial Court or that further evidence 
was necessary on any point, it could have 
and should have acted under 1, 25 of 
O. XLI of the Code. But, the reversal of 
the decree and the remand of the whole case 
with liberty tothe parties to openup the 
whole case under the circumstances do not 
appear to us to be right. 

Though we uphold the view on the main 
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question which has been dealt with by 
the lower Appellate Court, we set aside the 
order of remand and order the appeal to 
be remanded to the District Court for dis- 
posal according to law in accordance with 
the observations in this judgment. We 
direct thateach party should bear hisown 
costs in this appeal. Costs in the Dis- 
trict Court will be dealt with by the lower 
Appellate Court while disposing of the 
appeal. 

Fawcett, J.—I would only add that, in 
my opinion, para. 12 of the lower Appellate 
Court's judgment, which contemplates Issue 
No. 1 being re-tried, is one that is not 
justified under the circumstances of the 
case. The parties did adduce evidenceon 
this particular issue, and I do not th ik 
that there are any grounds for a furt ər 
opportunity to be given to either side to 
adduce evidence regarding it. As to the 
allegation ofthe defendant that there was 
an oral stipulation at the time of the 
written contract that time should be of 
the essence of the contract, I think the 
lower Appellate Court. should decide the 
case on such evidence as may have been 
adduced and is legally admissible. This 
raises the question of the admissibility of 
oral evidence to prove a variance of, or 
addition to, the contents of a written 
agreement under s. 92 of the’ Indian Evi- 
dence Act. : f 


ALN, A. Order set aside. 


MADRAS HIGH COURT. 
Srconp Crvit Appear No. 646 or.1924. 
November 16, 1926. 

Present: - Mr. Justice Ourgenven. 
SONAI KARUPPA PILLAI AND ANOTHER 

. —PLAINTIFFS—APPELLANTS 


Versus 
IRULAYEE—Deranpant No. 1— 
Reseonvenr. 

Hindu Law—Widow-—Gift—-Subsequent surrender 
to reversioner—Reversioner, whether competent -to set 
aside gift. . F 

A gift or gratuitous conveyance executed by a 
Hindu widow is not liable to be avoided during her 
lifetime by a reversioner to whom she subsequently 
surrenders the whole estate. [p.58], cols. 1 & 2] 

Second appeal against the decree of the 
Court of the First Additional Subordinate 
Judge, Madura, in A, S. No. 13 of 1924 
A. 8. No. 801 of 1923, District Court, 
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Madura) preferred against that of the Court 
of the District Munsif, Madura Taluk at 
Madura, in O. S. No. 171 of 1921. 

Mr. K. V. Krishnaswami Iyer, for the 
Appellants. ; 

Messrs. B. Sitarama Rao and K. V. Sesha. . 
Iyengar; for the Respondent. 

JUDGMENT.—The question of law 


- which this second appeal raises is whether 


a gift or gratuitous conveyance executed 
by a widow is voidable by a ee 
the 
whole estate. One Kandasami Pillai died 
leaving two widows Kaliammaiand Rak- 
kayi. The widows and Mahalingam Pillai, 
Kandasami’s divided brother's son, were 
parties to a deed of partition under which 
they divided Kandasami’s property in 
accordance with certain oral instructions 
which he is said to have given before he 
died. The document provided that Maha- 
lingam Pillai should enjoy Sch. A property 
absolutely; that Kaliammai should enjoy 
Sch. B property, till her death, when it 
should pass to Mahalingam; and that Rak- 
kayi should similarly enjoy Scb. O pro- 
perty; with remainder to Mahalingam. 
Mahalingam died in 1907 and Kaliammai 
in 1918. In 1920, Rakkayi executed a deed: 
of surrender to the reversioner, who. has 
brought this suit.to recover Kaliammai's 
and Mahalingam’s shares. The plaint 
Sch. D property isnot nowin question. 
The case has been argued on the assump- 
tion that the depositions made by the two 
widows in favour of Mahalingam were with- 
out consideration. 

Two propositions of law which have been 
referred to in discussing the present ques- 
tion are now well-settled. One is that 
where a widow adopts ason, he may sue, 
even during her lifetime, to set aside any 
alienation not supported by necessity, 
whether it was an alienation for considera- 
tion or not. That was decided. by a Full 
Bench in Vaidyanatha Sastri v. Savithri. 
Ammal (1) overruling Sreeramulu.v. Kris- 
tamma (2). The other, for which authority 
is to be found in Nelakantt Sundarasiva 
Row v. Ivatuary Viyyamma.(3) is that an 
alienation made by the widow for,consi- 


(1) 42 Ind. Cas. 245; 41 M. 75; 33 M L. J. 957: 
(191?) M. W. N. 653; 22 M. L. T. 275; 6 L. W. 542 
i B 2 


(2) 26 M. 143; 12 M. L. J. 197. 

(31 91 Ind, Cas. 40); 48 M. 933; 49 M. L. J. 266; 
(1925) M. W. N. 64.; 22 L. W. 398; A. L R. 1925 
Mad. 1267, . A 
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. deration is good against a surrenderes and 


the property alienated cannot be recovered 
until the widow dies. Ido not think that 


.. the former principle affords any material 


help in deciding, as I have to decide, 
whether the fact that consideration is want- 
ing enables a reversionor to whom surren- 
der has been made to avoid an alienation 
which would otherwise stand good against 
the surrender. The two acts—adoption and 
surrender—are not fairly comparable. The 
‘distinctions between them, if I may say so 
with respect, have been very justly and 
clearly pointed out by Kumaraswami, J., in 


-Vaidyanatha Sastri v. Savithri. Ammal (1). 


Although a widow cannot be legally com- 
pelled to adopt, the duty to honour her 
husband's wishes is a solemn obligation 
imposed by Hindu Law and sentiment and 
a person: who, knowing this and knowing 
or having the means of ascertaining that 
she has authority to adopt, obtains a trans- 
fer of property from her, does so at his 
peril. In such circumstances, there is no 
reason to interfere with the logical conse- 
quences of an act which is equivalent in 
its legal effects, to the death of the widow. 
But no. such pious obligation attaches to a 
voluntary relinquishment by a widow of 


her estate, Hindu Law-givers hardly con-. 
such an act, and “the whole doc-_ 


templated 
trine of surrender and consequent accelera- 
tion of the estate of the reversioner has no 
basis in Hindu Smritis but has been evolved 
by Courts of Justice on general principles 


of jurisprudence. 


It follows that the Couris, having given 
the power, may set limits to its exercise. 
Strict logic requires that, ifa widow may 
renounce her rights upon the theory that 
she may anticipate her natural death by an 
act of civil suicide, every consequence that 
would ensue upon, the one death should 
ensue upon the other. The doctrine that 
alienations for consideration are to prevail 
against a surrenderee has been accepted 
in defiance of this logical principle, upon 
grounds of justice, equity and good con- 
science. Equity steps in to temper the 
rigour of a rule which resembles in its 
inexorableness some old rule of English 
Common Law. 

The only question then is, how far is 
equity justified in interfering. There 
appears to be but one reported case in 
which a gift was in question, the decision 
of the Oaleutta High. Court in: Prafulla 
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Kamini Roy v. Bhabani Nath Roy (4). 
The learned Judges who decided that case 
differred. Page, J., took the view that no 
alienation, whether for consideration or not, 
was valid against the surrenderee and since 
that view is contrary to the current of 
opinion in Madras it would serve no pur- 
pose for me to examine the reasons upon 
which it was based. Walmsley, J., after 
referring to Kottapalli Subbamma v. Jata- 
vallabhula Subrahmanyam (5) continues 
“Tt is true that in that case the alienation 
was for value, whereas in the present cese 
the alienation was by gift. but I do not 
think that the presence of valuable con- 
sideration affects the question. The point 
is that the widow has made an alienation 
which she was competent to make, and she 
cannot re-call it by a voluntary act, which 
only by fiction has the same effect as her 
actual death would have.” In these two 
judgments we have thus the two extreme 
positions, the one unreservedly applying 
the fiction, the other discarding the ficticn 
and considering the real import of the 
transactions. In the Madras case Kottupallt 
Subbamma v. Jatavallabhula Subrahman- 
yam‘5), the head-note speaks of alienations 
without the qualification ‘for value’, but 
it was in fact a case of a mortgage. Sada- 
sive Iyer, J.,in part rested his conclusions 
upon the reasoning of Bha-hyam Iyengar, J., 
in Sreeramulu v. Kristamma (2) but'as that 
wasa case of adoption, and the law has since 
bean differently. interpreted, [am precluded 
from availing myself of its ratio decidendi. 
In Napier, J.’s judgment there isnot a word 
to show that he would have made the 
presence or absence of consideration the 
crucial test, his view being expressed 
thus:— ; 

“The theory that change ọf status of an 
assignor or a surrender by such assignor 
can invalidate legal rights obtained by an 


-assignee is, in my opinion, so contrary to 


equity and good conscience thatit should 
not be accepted by Courts in this country, 
whatever the ancient Hindu Law on the 
subject was.” ` 

It may be that there again the effect of 
the decision in Sreeramulu v Kristamma 
(2) is traceable and must be allowed for. 

It appears to me that if the point is to 
be decided upon broad equitable principles 


(4) 91 Ind. Cas. 897; 52 C. 1018; A. I. R. 1926 Cal. 
8 


121. 
(5) 32 Ind. Cas. 813; 39 M. 1035; 30 M, L J. 
260. - 
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the interests of a prior alienee, even with- 
out consideration, ought to be preferred 
to those of a surrenderee. By making the 
gift, the widow has so acted as to create 
an expectation that it will enure for the 
time of her natural life, and although the 
‘donee may perhaps have to reckon with a 
possible adoption, or even, in some'cases, 
a possible re-marriage, he ought not to 
have to include within his calculations the 
chance thatthe widow, by a purely volun- 
tary act, unsupported by any sort of obliga- 
tion, may divest him of the property gifted 
in favour of a person who, until the widow 
dies, has no better claim to it than himself. 
Looking at the position apart from artificial 
theory, the widow has parted with her 
interest in the property and cannot dispose 
of what she has not got. Page, J., in the 
judgment I have referred to, commenting 
upon the hardship which would result to 
alienees, observes that where the law is 
clear there is no room for an argumentum 
ab inconvenienti. But that view runs counter 
to the decision of this High Court, which 
has recognized the applicability of princi- 
ples of equity, and if equity be applied, it 
seems open to the Court, of two gratuit- 
ous transferees, to prefer the earlier in 
time. 

My conclusion accordingly is that the 
plaintiff's claim fails. The second appeal 
is dismissed with costs. 

Y. N. V. Appeal dismissed. 
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BOMBAY HIGH COURT. 

Srconp Crvit Apprat No. 438 oF 1925. 

July 20, 1926. | 
Present:— Justice Sir Lallubhai Shah, Kr., 
and Mr. Justice Fawcett. 
KRISHNABAI PANDURANG 
SALAGARE AND otasrs—Durenvants 
—APPELLAaNTS 
versus f 
SAVLARAM GANGARAM KUMTEKAR 
~—~PLAINTIFF—RESPONDENT., 

Civil Procedure Code (Act V of 1908), ss. 50—Decree 
for injunction—Death of judgment-debtor—Execution 
against legal representatives—Transfer by legal re- 
presentatives pending execution—Decree, whether ean 
be enforced against transferee—Lis pendens—Trans- 
fer of Property Act (IV of 1882), s. 52— Rights’, whe- 
ther include right to injunction. 

A decree granting a permanent injunction with 
respect to the use of immoveable property can, on the 
death of the judgment-debter, be enforced agaizist 
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his legal representatives, as well as against persons 
to whom the propsrty is transferred by such legal 
representatives pending execution proceedings. [p. 
583, col. 2.] 

The word ‘rights’ ing. 52 of the Transfer of Pro- 
perty Act is wide enough to cover the right to an 
injunction restraining another from causing ,acts 
interfering with rights of ownership and .easement. 
[p. 583, col. 2; p. 584, col. 1.) Wa 

Second appeal from the decision of the 
Assistant Judge at Poona, in Appeal No, 170 
of 1924, reversing the decree passed by the 
Subordinate Judge at Poona, in Darkhast 
No. 577 of 1913. 


Messrs. G. S. Rao and K. H. Kelkar, for 
the Appellants. 
Mr. P. B. Shingne, for the Respondent. 


JUDGMENT. 

Shah, J.—The few facts which have 
given rise to this appeal are these. The 
plaintiff and the original defendaht Pandu- 
rang Balaji Salagare were neighbours. The 
plaintiff sued the defendant claiming vari- 
ous reliefs in connection with certain acts 
of the defendant which were in the nature 
of encroachments upon his propertiės. Out 
of the seven reliefs claimed, three reliefs 
D, E and G were granted on February 25, 
1918, and injunctions as prayed for in those 
clauses were issued against the defendant. 
After the decree the defendant was said to 


- have made certain encroachments in respect 


of which the present darlhast was filed 
in 1923. Before the darkhast was filed the 
defendant had died; and the darkhast pro- 
ceeded against the two widows of the de- 
ceased judgment-debtorin respect of certain 
encroachments. The Court dealing with 
the darkhast disposed of two out of these 
matters with which we are not concerned. 
Those two matters related to the removal of 
the plaster and the encroachment of the 
defendant's roof mentioned in the decree. 
Both those reliefs were granted. But with 
regard to the other reliefs the learned Joint 
Subordinate Judge observed as follows :— 
“The plaintiff besides asked for some other 
reliefs not awarded by the decree.” 

Treating those other reliefs as not cover- 
ed by the decree the learned Judge dispos- 
ed of the darkhast. 

The plaintiff appealed to the District 
Court; and during the pendency of the 
appeal the legal representatives of the judg- 
ment-debtor transferred their property to 
Kondo Ganesh Deo. The two reliefs, with 
reference to which the appeal was prefer- 
red were, that the first floor gallery of the 
plaintif bad been blocked up at one end 
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-88 aresult of the defendanta wall, and 
the second coniplaint was that the defénd- 
ant’s wall projected over plaintiff's pro- 
perty to the extent of two inches. The 
learned Assistant Judge, who heard the 
appeal, was of opinion that both these 
reliefs were sufficiently covered by the 

' prayer G under the decree, and accordingly 
referred the matter back to the Court of 

: first instance in order that a Commissioner 
might be appointed and the dispute with 
reference to.those obstructions decided. 

From this order in execution, the present 
second appeal is preferred by the two 
widows, who-are the legal representatives 
of the deceased judgment-debtor and their 
transferee Kondo Ganesh Deo. In support 
of the appeal it is urged that these reliefs 
are not covered by clause G of the prayer 
clause, and that as they fall outside the 
scope ofthe suit, the plaintiff should file 
a separate suit to enforce his rights as 
regards the alleged encroachment and 
obstruction, Secondly, itisurged that in 
any case no execution could be allowed, 
as the relief granted by way of injunction 
is purely personal, and the original judg- 
ment-debtor having died the injunction had 
ceased to be operative, >- 

_ As regards the first point, the relief 
granted is in these terms:— 

“A permanent injunction may be issued 
to the defendant restraining him from caus- 
ingany such‘actas would affect the plaintiff's 
said roof, gable, wall, ete., and the plaintiff's 
ownership and easement rightin connection 
therewith.” 4 

We think that the wording of this clause 
is wide enough to cover the relief which 
the plaintiff seeks in this darkhast for the 
removal of the obstruction to his balcony 
and the other encroachment over his pro- 
perty. Thus, if the -darkhast is otherwise 
competent, there is no objection to the 
plaintiff seeking execution in respect of 


these two reliefs against representatives of . 


the deceased judgment-debtor. When the 
suit was filed the defendant was proceed- 
ing with the building: andit isnot unlikely 
thatthe expression ‘et cetera’ was used to 
cover such obstruction and encroachment as 
the plaintiff complains of even though they 
are not specifically referred to in the de- 
cree. i 

As regards the second point, it may be 


mentioned that it was not raised in the- 


lower Appellate Court. But it is a question 
of law, and Diwan Bahadur Rao has relied 


~ 
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upon the decision in Dahyabhai v. Bapalal 
(D in support of his contention. But this 
case is distinguished in Sakarlal v. Bar 
Parvatibat (2). [t was held in the latter case 
that in virtue of s. 234 ofthe Code of 1882° 
execution could be taken out against the 
legal representatives under the statutory 
right which was given by that section to 
the decree-holder to proceed against the 
legal representatives. It is clear, therefore, 
that, so far as the darkhast was originally 
filed against the legal representatives, it 
was in order. | i | 
But a further complication has arisen in 
virtue of the transfer to the present re- 
spondent No. 3 by the widows of the original 
defendant. It is urged that though now 
under s. 50 corresponding to the old s. 234 
of the Givil Procedure Code, the darkhast 
may be competent against the legal repre- 
sentatives, it is not so against the trans- 
feree. But it is clear that this transfer 
was during the pendency of the execution 
proceedings. Under s. 52 of the Transfer 


of Property Actit is provided that:— 


“During the active prosecution, in any 
Court having authority in British India... 
of a contentious suit or proceeding in which 
any right to immoveable property is direct- 
ly and specifically in question, the pro- 
perty cannot be transferred or otherwise 
dealt with by any party to the suit or pro- 
ceeding so as to affect the rights of any 
other party thereto under any decree or 
order which may be made therein, except 
under the authority of the Court and on 
such terms as it may impose.” 

Here the transfer was not under the 
authority of the Court, and it was made 
during the pendency of a contentious 
proceeding in execution of this decree. 
Tt seems to methat this transfer cannot 
be allowed to affect the rights of the 
present plaintiff. He is entitled to such 
order as he would have obtained under 
the darkhast ifthere had been no transfer. 
Tf the mere fact of the transfer were accept- 
ed as a ground for disallowing his applica- 
tion for execution, it would mean that 
the transfer is allowed to affect the rights 
of the plaintiff, which would be contrary to 
the provisions of s, 52 of the Transfer of 

roperty Act. 

Tt hes been urged on behalf of the appel- 
lants that the word “rights” in 8. 52 has 
reference to the substantive rights and not 


1) 28 B. 140; 3 Bom. L. R. 564. 
a 26 B. 283; 4 Bom, L. R. lk. 
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to a matter of procedure, and that in the 
present case the right of the plaintiff to be 
affected is not asubstantial right to the pro- 
perty, but to the particular procedure. No 
-authority has been cited in support of this 
restricted meaning of the word “rights” 
as used ins. 52; and it seems to me that 
it is not merely a matter of procedure. It 
does affect the right of the plaintiff to get 
the obstruction removed under the decree. 
He had got a. certain right under the 
decree, which he would be entitled to en- 
force in execution of the decree. And the 
argument in substance comes to this that 
-in virtue of that transfer such a right may 
be lost without contravening the provisions 
of s, 52. Iam not prepared to accept 
this contention of the plaintiff. It may 
be mentioned that between these very 
parties in another suit under similar cir- 
cumstances this very question was raised ; 
and in Krishnabai v. Savlaram, Second 
Appeal No. 420 of 1925, decided by Macleod, 
C.J. and Crump, J., on March 23, 1926, it 
_was held that execution could proceed 
against the legal representatives of the 
deceased judgment-debtor. Though there 
is no reference to the position of the trans- 
feree with reference to s. 52 of the Trans- 
fer of Property Act in the judgment, it 
- seems that the conclusion reached there is 
the same. It supports our conclusion in 
this case. 

I, therefore, dismiss the appeal with costs. 
The cross-objections are also dismissed with 
costs. 

I desire to add that in execution, if the 
question arises whether the injunction 
granted against the original judgment- 
debtor can be enforced personally against 
the legal representatives or against the 
transferee, it will be for the Court to con- 
sider whether a personal relief by way of 
injunction could be enforced against any 
of them. But it is possible that in exe- 
cution the alleged encroachment and ob- 
struction may be removed without that 
question arising at all. 


Fawcett, J.—I agree. I think that 
s. 52 of the Transfer of Property Act is 
wide enough to cover the present case. As 
is observed in Nathaji Anandrav v, Nana 
(8) the doctrine of lis pendens is not based 
dn the equitable doctrine of notice, but on 
the ground that it is necessary to the ad- 
ministration of justice that the decision of 


(3) 9 Bom. L. R. 1173. 
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a Courtin a suit should he binding not 
only on the litigańt parties but on those 
who derive title from them pendente lite, 
whether with notice of the suit or not. I 
think that secfion has been drawn with in- 
tent to cover that principle which had al- 
ready been adopted in many English cases. 
ALN. A. Appeal dismissed. 
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PATNA HIGH COURT. 
Civin ApPPEAL No. 344 oF 1922. 
April 15, 1925. < 
Present :—Mr. Justice Kulwant Sahay. 
MADHUSUDAN SINGH AND oTHERS— 
PuaIntTiprs— APPELLANTS 
Versus 
JEOLAL AND ANOTHER—DEFENDANTS— 
RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), s. 182—Home- 
stead land—Occupation by person cther than raiyat— 
Section 182, whether applicable—Permanent tenancy, 
proof of. N 

Section 182 of the Bengal Tenancy Act is not 
applicable where the person in possession of home- 
stead land is not a raiyat of the village. [p. 585, 


“A permanent tenancy cannot be inferred from the 
mere fact that a person was in possession of a house 
in ‘the homestead land ofa village for about ten or 
eleven years paying the same rent, and was residing 
a a village for a long time. |p. 989, col. 2; p. 586, 
ae e Sheikh Chaprasi v. Telamuddin Khan (1), 
distinguished. , 

Appeal from the appellate decree of the 
Subordinate Judge, Gaya, dated the 20th 
December, 1921. 

Mr. S. N. Bose, for the Appellants. 

Mr. S. Dayal, for the Respondents. 

JUDGMENT.—This appeal was heard 
on the 19th of March, last; and, as the 
parties expressed a desire to compromise 
the dispute between them, judgment was 
reserved and time was allowed to them 
to effect a compromise. On the 27th of 
March, it was represented that the com- 
promise had been effected between the 
parties and that a petition setting out 
the terms of the compromise would be 
filed on the Ist of April, 1925. -The case 
was accordingly again allowed to stand 
over until the Ist of April. On the Ist of 
April, it was represented by the learned 
Vakils on both sides that ibe matter had 
been finally settled between the parties and 
that in order to file a petition of compro- 
mise thekhasra number of one of the plots 
had to bestated, which was not available; | 
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‘and: time was again asked for to obtain 
the khasra number of one of the plots in 
dispute, The case was accordingly allowed 
to stand over till to-day. Onthe case be- 
ing~taken up to-day it is represented by 
the learned Vakils on both sides that no 
compromise has been effected. It is 
regrettable that if the compromise had 
fallen through, the matter was not brought 
to the notice of the Court earlier. I have, 


however, re-heard the learned Vakilson both: 


sides to-day. 

The appeal is by the plaintiffs and it 
arises out of action in ejectment. The 
suit was decreed by-the Munsif, but, on 
appeal, it has been dismissed by the learned 
Subordinate Judge. The plaintifi’s case 
was that the land in dispute was guir mazrua 
land of the proprietors and that the defend- 
ants, without any right, had constructed 
a house thereon in the year 1321 Fasli ; that 
a notice wasgiven to the defendants to 
vacate the land, and they having failed to 
doso, the present suit was brought for a 
declaration thatthe defendant No. 1 had 
no right to the land in dispute and for re- 
covery of possession thereof. 

The defence of the defendants was that 
the landin dispute was in the occupation 
of the defendants for a long period and 
that they had built a dwelling house thereon 
atid that they had acquired a right to 
remain on the land as a permanent tenant 
thereof and could not be evicted. It is 
admitted hy the defendants’ that they are 
not raiyats of the village and, therefore, 
8,182 of the Bengal Tenancy Act has no 
application to this case. 

The learned Munsiffound that the land 
was the gair mazrua land of the proprietors 
and that, as the defendants could not acquire 
any right of occupancy under s. 1¢2 of 
the Bengal Tenancy Act, the relationship 
between the parties must be determined 
by the provisions of the Indian Contract 
Act; and he found that there was-nothing 
on the record to show that the tenancy 
was of a' permanent or transferable nature. 
The learned Subordinate Judge has dis- 
missed the suit and the reasons given by 
him are these: He finds that the allegation 
of the plaintiffs that the defendants built 
the house in the year 1321 Fasli is false. He 
also finds that the defendants have been in 
possession of the house from the time of 
their ancestors and that, therefore, they 
have acquired a permanent right in the 


land and are notliable tobe ejected, He - 
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further observes that the defendants are 
weavers and, therefore, members of the 
village community and, therefore, are not 
liable to be ejected. Next he finds that 
the defendants have paid mutarfa rents and 
have got receipts for a period of ten or 
eleven. years from 1316 to 1326 Faslis, Lastly 
he finds that the defendants have been living 
in the village for the last twenty-five or. 
thirty years. From these facts he has 
come to the conclusion that the defendants 
are permanent tenants of the homestead 
land andcould not be ejected. 

On second appeal it has been contended 
by the learned Vakil for the appellants that 
the reasons given by the learned Subordi- 
nate Judgeare not sufficientin law to 
come to a finding that the tenancy of the 
‘defendants is of a permanent character, 
In my opinion, this contention is sound 
and ought to prevail. It is admitted by 
the learned Vakil for the respondents that 
the reasons given by the learned Subordi- 
nate Judge by themselves are not sufficient 
in law to createa permanent tenancy in 
the defendants. He, however, relies upon 
the decision in the case of Mohoram Sheikh 
Chaprasi v. Telamuddin Khan (1). The 
facts of that case are distinguishable 
from those of the present case. In that 
case there was a finding that the original 
tenant and his successors had been in 
occupation of the land for over 60 years; 
secondly, that the rent was never varied; 
thirdly, that the tenancy had been treated 
by the landlord as heritable; and fourthiy, 
that the land was let out for residential 
purposes. From these facts the Court came 
to aconclusion that the tenancy was of 
a permanent nature. Jn the present case 
it has not been found that the defendants 
and their predecessors had been in occupa- 
tion of the land for a great length of time; 
all thathas been found is thatthe defendants 
have been in possession from 1316 to 1326, 
and further that they have been living in 
the village (not in the house in dispute) 
for the last twenty-five or thirty years. 
Next thereisno finding that the rent has 
never varied: all that is found is that for 
a period of ten or eleven years the same 
rent has been paid, and not that rent has 
continued unvaried from the time of the 
ancestors of the defendants down to the 
present time, Thirdly, there is no finding 
that the landlord has treated the tenancy 


5999 13 Ind. Cas. 606; 36 Q. Wi N. 567; 15 OLJ, 
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of the defendants as heritable; and fourthly, 
there is no allegation and no finding as 
to the land upon which the house stands 
having been let out to the defendants or 
their ancestors by the proprietor for the 
purpose of building a dwelling-house there- 
on. The allegation in the written state- 
ment was that the defendants, and their 
ancestors had been in occupation of the 
house in dispute. It may be that the 
house was standing on the land at the 
time the defendants and their ancestors first 
came to occupy it. No doubt, the allegation 
of the plaintiffs that the defendants built 
the house upon the land for the first time 
in the year 1321 has been found to be 
false; but upon the findings arrived at by 
the Courts below it is clear that the defend- 
ants cannot acquire a permanent right of 
tenancy in the land. There was an allega- 
tion in the plaint that a notice to quit had 
been served upon the defendants. This 
was not denied in the written statement 
and it appears that the sufficiency of the 
notice was admitted. In my opinion un- 
less the defendants succeeded in proving 
upon evidence that there was a perma- 
nent lease granted to them or to their an- 
cestors, the position of the defendants must 
be that of a tenant-at-will or from month to 
month or from year to year, and the tenancy 
ig liable to be determined on a proper 
notice to quit. The legality or sufficiency 
of the notice inthe present case has not 
been disputed and it must be taken that 
the notice given in the present case was 
fficient. 

ji my opinion the decree mad3 by the 
Munsif was correct. The decree of the 
Subordinate Judge must beset aside and 
that of the Munsif restored. The plaint- 
iffa are entitled to their costs through- 
out. 


A.N. A. Appeal allowed. 
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Dumbness should be congenital in order to be 
sufficient to disqualify an heir from inheriting under 
Hindu Law. It-must also be incurable. |p. 591, cols, 
1&2. 

(Cae aw, discussed). 

Per Shah, J—The rule that congenital deafness 
and dumbness constitutes a disqualification accord- 
ing to Hindu Law to inherit is not obsolete. [ibid.] 


First appeal from the decision of the Firat 
Class Subordinate ‘Judge at Belgaum, in 
Suit No. 370 of 1921. 


Mr. J. R. Gharpure, for the Appellant. 
Mr. Nilkant Atmaram, for the Respond- 
ents. 


JUDGMENT. 

Shah, J.—In this case the plaintiff sued 
to recover certain properties as the heir of 
her husband, to whom the properties be- 
longed. Her husband died in 1914; and 
she alleged that thereafter the first three 
defendonts, who were the bhaubands of 
her husband, got the tenants over to their 
side and took possession of the lands. In 
the course ofthe suit, as the learned Trial 
Judge thought that she was mentally in- 
firm, he appointed her brother as her next 
friend for the suit. - 

The defence of the first three defendants 
was that she was congenitally deaf and 
dumb, and that she. was disqualified to 
inherit ‘the property as an heir accord- 
ing to Hindu Law. That is the only defence 
with which we dre concerned now. The other 
defendants Nos. 4 to 7 made common cause 
with the first three defendants, though in 
their own right they were not entitled to the 
property. 

The firstissue raised by the trial Court 
was: “Is plaintiff born totally deaf and 
dumb oris she only partially deaf and 
dumb?” There was no separate issue as 
to whether she was deaf and dumb by 
birth ; but this issue was understood to 
cover that question and the parties adduced 
evidence on the point.. The learned Judge 
on aconsideration ofthe expert evidence 
as well asthe other evidence in the case 
came to theconclusion that she was not 
deaf and dumb from birth, but that in 
fact she was almost totally deaf and dumb. 
Further, he came to the conclusion that 
such deafness and dumbness were sufficient 
to disqualify her from inheriting according 
to Hindu Law, though the infirmities were 
not congenital. He recorded findings on 
other issues; but, having regard to the 
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view which he took of the disqualification 
of the plaintiff to inherit as an heir, he dis- 
missed her suit. 

The plaintiff has appealed to this Court, 
and on her behalf it has been urged that the 
lower Court is wrong on evidence in hold- 
ing that she is deaf and dumb in the 
sense required by the rule of Hindu Law. 
Itis urged that she is able to uttera few 
syllables, and that she is able to hear loud 
and shrill noise. It is also urged that it 
is not shown in this case that the infirmi- 
ties were incurable, and that the lower 
Court was wrong in presuming her dumb- 
ness to be incurable, . é 

On the other hand, the finding that 
these infirmities were not congenital is not 
contested. But it is urged that for all 
practical purposes she is deaf and dumb, 
and even though these infirmities may not 
“be congenital, they are sufficientin law to 
disqualify an heir from inheriting according 
to Hindu Law. 

On aconsideration of the evidence, it is 


clear: that in this case neither the deafness > 


nor the dumbness, such as itis, is con- 
genital. She became deaf apparently in 
consequence of some illness which over- 
took her during her early infancy and be- 
came dumb is consequence. It is true that 
the evidence discloses that she is able to 
utter afew words, and she is able to hear a 
little after great effort.. But still. it must 
be taken on the evidence that she is for 
all practical purposes deaf and dumb at 
present. 

As regards the question whether her 
dumbness is incurable, it must be said 
that there is no evidence, and all that the 
learned Judge has said on this point is 
this: — 

“The plaintiff's dumbness is presumably 
incurable. She has remained in that con- 
dition even since her infancy.” 

It is quite true that she has remained in 
that condition ever since her infancy. But 
itceams to methat before an infirmity of 
this nature can be held to be incurable, it 
is for the defendants, who rely upon this 
fact as constituting a disqualification to 
prove that it -is incurable. It is very 
strange that though medical evidence was 
recorded in the case, defendants made no 
attempt to prove this. Further, their evi- 
dence was mainly directed to the question 
whether she was deaf and dumb by birth. 
Under these circumstances, it seems to me 
that the burden of proof, waich .should lie 
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upon the party relying upon this fact, haa 
not been sufficiently discharged. 

It may be that this infirmity may be 
curable. Indeed, we are informed in the. 
course of the arguments by Mr, Gharpure 
for the appellant that after the judgment 
of the lower Court was delivered,she has 
been kept under treatment and training; 
and as a result she is slowly getting over 
this infirmity, This may be true or it may 
represent too hopeful a view of the efficacy 
of treatment. We haveno evidence of the 
fact. But-it isto meet such possibilities 
that the fact of incurability requires to be 
strictly proved. 

In the present case, however, it is 
enough to say that it has not been shown 
to my satisfaction that the dumbness is 
of an incurable nature, though undoubtedly 
she has been subject to this infirmity from 
early infancy up to the present time. That 
is my view on the evidence, 


Now, on these facts the question is, 
whether the plaintiff is disqualified to 
inherit as an heir to her husband accord- 
ing to Hindu law ; and the most important 
point to be considered is whether deafness 
and dumbness must be congenital in order 
to constitute such disability according to 
the rule of Hindu Law. Ifitis required ta 
be congenital according to thatrule, the 
question whether this particular infirmity 
is iacurable or not becomes a subordi- 
nate question. But, as a matter of law, it 
must be considered whether the disease ig 
incurable. 


First ofall, I shall deal with the ques- 
tion as to whether, according to Hindu 
Law, she is disqualified to inherit even 
though her deafness and dumbness are 
not congenital. The rule on this point ig 
to be found in s. 10 of Ch. If of the Mitak- 
shara; and I shall refer to the text of 
Yajnavalkya, which is translated in placi- 
tum 1 of that section of the Mitakshara 
at page 455 of Stoke’s Hindu Law Books :— 

“An impotent person, an outcaste, and 
his issue, onelame, a madman, an idiot, 
a blind man, and a person afflicted with 
an incurable disease, as well as others 
[similarly disqualified], must be maintained ; 
excluding them, however, from participa- 
tion.” 

In his commentary on this text Vijna- 
neshvara brings in under the expression 
“adi” in the orignal text translated as 
“ others similarly disqualified” persong 
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suffering from other diseases. In doing so 
he refers to.tha text of Manu in Adhyaya 
IX, verse. 201, which is translated as 
follows in placitum 3 of the same section 
of the Mitakshara :— 

“Manu likewise ordains, ‘Impotent persons 
and outcastes are excluded from a share 
of the heritage; and so are persons born 
blind and deaf, as well as madmen, idiots, 
the dumb, and those who have lost. a 
, sense [or a limb]. he 

There is nothing further in the commen- 
tary of Vijnaneshvara to throw any light 
“on the question as to whether the dumb- 
ness, which is referred to, should be con- 
. genital. But by referring to the text of 
Manu, he certainly means to convey that 
„in those cases where according to Manu 
the infirmity must he congenital, he would 
accept that view. 

la the Vyavahara Mayukha the portion 
relating to this point is to be found in 
s. ll of Ch. IV. The texts of Yajna- 
‘valkya and of Manu, which I have just 


“referred to, have been mentioned by the. 


author of the Mayukha, But he does not 
throw any further light on the question as 
‘to whether the particular infirmities should 
be congenital or not. 

I may mention that Mitra Misra, the 
author of the Viramitrodaya, in dealing 
with this point, refers to both these texts, 
and he expresses his opinion, which is 
rendered as follows by Golapchandra 
Sarkar Sastri in his translation of the 
Viramitrodaya at page 252 :— 

“An impotent person’ and ‘a blind man’, 
if so from their birth, are certainly not 
entitled to shares on partition, but if they 
become soin the interim, are certainly 
entitled to shares on a partition agreeably 
to the mode laid down in the text,—...pro- 
-vided their cure be effected by medication 
or the like.” 

. Thus by implication he applies the word 
jati ‘to ‘impotent’ (kleeba). 

The question depends upon the view 
which we take of the text of Manu, and of 
the general rule as to disqualification which 
is to be found in these texts, 

Now, it is clear that,on a grammatical 
interpretation of the text, the blindness and 
deafness, which would constitute such a 
disqualification, should be congenital. The 
word “jati” undoubtedly applies to the 
words “andha” and “badhira” the blind 
and the deaf. But itis urged that that word 
eannot.be grammatically taken to govern 
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the words in the second half of the verse; 
and cannot be applied to the words mean- 
ing ‘idiots, the insane, the dumb and those 
who have lost their sense or limb.’ No 
doubt, looking at it strictly grammatically, 
that is a reasonable contention. But it 
must be remembered that in laying down 
this rule of disqualification, the Smriti- 
writers had very serious disabilities in view, 


-and it is reasonable to think that they 


meant really grave cases of such infirmities 
which would really constitute serious 
disabilities in their capacity as heirs or as 
persons entitled to partition. This is not 
a mere surmise, In the decided cases in 
which: different infirmities have been dealt 
with, this view is fully reflected. For 
instance, in dealing with. the case of an 
idiot, the Madras High Court held so far. 
back as 1862-63 in the case of Tirumamagal 
Ammal v. Ramaswami Ayyangar (1) that 
the idiocy, in order to disqualify under 
Hindu Law, must be congenital. Iam only 
referring to this as an illustration; and I 
am not concerned to pause.to examine the 
ratio decidendi of this case. 

As regards.the insane, the more recent 
decisions are to the effect that the insanity 
need not be congenital. The difficulty with 
reference to that infirmity also is sufficient- 
ly reflected in the judgment of Westropp, 
C. J., in Murarji Gokuldas v. Parvatibat (2). 
By referring to this difficulty I do not wish 
in any sense to cast any doubt on the view 
which has been taken in the decisions 
relating to insanity asa ground for dis- 
qualification. 

Then, as regards “nirindriyah”, i. e:, one 
who has lost his sense or limb, ag an illus- 
tration Imay mention that lameness, as a 
ground of disqualification, does not appear 
to have been acted. upon in any of the 
reported cases. In the one case that the 
Madras High Court. had to decide, the 
learned Judges came to the conclusion that 
the lameness which was not congenital was 
not sufficient to amount to such disquali- 
fication, and the learned -Judges reserved 
their opinion on the question whether 
congenital lameness would be a ground of 
disqualification: see Venkata Subba Rao v. 
Purushottam (3). 

In the present case, however, we have to 
deal with dumbness. With regard to that, 
the case-law, though not uniform, is suffi- 


(1) 1 M. H. O. R. 214. 
- (2) 1 B. 177; 1 Ind. Dec. (N. s.) 118. 
. (3) 26 M. 133; 12M. L, J, 262. 
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“dienily clear to indicate that that also 
should be congenital. But, before dealing 
with the cases, I may “point out that the 
opinions expressed in different modern text- 
books on Hindu Law, are that dumbness 

must be congenital. For instance, at pagé 544 

of the Fourth Edition of West and Buhler, 

the opinion is expressed that the dumbness 

and insanity must be congenital. That is 

the opinion recorded by the learned authors 
of that. Digest as givenin 1857. Though 

in the references and in the footnotes there 

one may not find any clear authority on 

.this point, it means that the opinion then 
given must have been based upon a broad 

and not too literal or grammatical inter- 

pretation of this. text of Manu. 
Then we find the same opinion expressed 


in Golapchandra Sarkar’s book on Hindu 


Law at page 545 (Sth Edition). 

The same opinion is expressed in Mayne’s 
Hindu Law (page 872, yth Edition) and in 
Mulla’s Hindu Law (page 106, 4th Edition.) 

Trefer to these statements merely as 


showing how the rule has been so far 
understood. I.do not desire, however, to 


rest my decision merely on those opinions: 


in spite of the fact that they are entitled to 
great weight. It seems to me that, apart 
from these opinions, and apart from. the 
cases, to which I shall presently refer, ona 
proper reading of a text of this nature, 
which lays: down a rule of disability, and 
‘where it is unquestionable that deafness 
must be congenital, it seems to me that it 
would be proper to hold that dumbness 
also, which goes ordinarily with deafness, 
should be of the same description as 
deafness, that is, it should be con- 
genital. It would be doing no violence to 
the words of the text to read it. in that 
way, and whatever may.be the correct view 
as to the other infirmities mentionedin the 


second half of this verse of Manu,. it seems _ 


to me that there is a special reason for 
treating thé dumbness on the same footing. 
as deafness with reference to which un- 
doubtedly it is laid down, that it should. 
be congenital in order that it may constitute 
a disqualification. 


Coming to, the decided-cages;. it may be 
mentioned that so far there has not been a: 


single decided case in which a person not: 


found to be dumb by birth, has been held 
to: be disqualified to inherit as an 
heir; and this ae. in spite of the judg- 


sone 
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gavri v. Mulshankar Premchand (4) because 
in that case the learned Judge expressly 
found thatthe person alleged. to be dis- 
qualified was dumb by birth, 

This Court had to consider the point in 
1867 in Vallabhram Shivnarayan v. Bat 
Hariganga (5). Itisnecessary to examine 
this case carefully asit has been read by 
Kajiji, J., as deciding only the question as 
to whether the rule of disqualification 
applied to males or extended to iemale 
heirs also. In that case the daughter had 
sued to enforce her rights during the life- 
time of her mother who was dumb. When 
the casé came up before the High Court, it 
was very fully argued, and one of the 
points raised was whether the rule of dis- 
qualification applied to female heirs as well 
as to male heirs, or was expressly limited 
tomale heirs. That point was, no doubt, 
considered and decided in the sense that 
it was applicable to all heirs, males or 
fémales. But it is not correct, in my opinion; 
to say that the question whether the dumb- 
ness should be congenital in order to create 
a disqualification was not beforethe learned 
Judges: or was’ not considered by them. 


The case is stated to have been ‘most care- 


fully argued.’ At two places they refer in 
the judgment as follows to this point. At 
page 137* of the report the arguments of 
Mr. Nanabhai for the appellant are referred 
to as including the following point :— 

“But there is another point. If dumbness 
disqualifies, itis’ in the same category as 
blindness, lameness, ete., and it must be 
from birth:...The District J udge must try 
whether the dumbness is from birth... 

Then at page 139* Gibbs, J., observes as 
follows :— 

“I must, therefore, decide that if this 
widow has been dumb from ‘her’ birth, she 
is debarred from inheriting... 


It seems to me that, whether the point 
was argued or whether it was conceded at 
the Bar, the learned Judges decided the 
point.. From the.issues sent down it is 
quite clear that the learned Judges were 
of ‘opinion that the dumbness must be con- 
genital. Tbis-is what they say with- regard 
to issue No.-1 (page 140*) :— 

“Has the widow been dumb from birth? 
If this is found i in the negative, she is cap. 


(4) 80 Ind. Oas. 173; 26 Bom. L, R. 269, A LR. 
1924 Bom. 353. 
(5) 4 B. H. O. R. A. O. J. 135. 
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able of inheritance, and must recover before 
her daughter, but if it be found in the 
afirmative, then” other issues which are 
stated thereafter in the judgment were to 
be considered by the lower Court. 

Thus, it seems to me that in Vallabhram 
Shivnarayan v. Bai Hariganga- (5) the 
learned Judges distinctly held that dumb- 
ness must be congenital in order to create a 
disqualification to inherit, | 

This decision was read in the same 
sense by Westropp, C. J., and Sargent, dJ., 
in Murarji Gokuldas v. Parvatibai (2) (see 
page 190* of the report). 

In Bharmappa v. Ujjangauda (6) the 
infirmity of dumbness as a ground of dis- 
qualification had to be considered. It was 
a case of congenital dumbness, and the 
question that arises now did not arise there. 
In a recent case on the Original Side, Mr. 
Justice Kajiji, in Bait Pratapgavri v. Mul- 
shankar Premchand (4) had occasion to deal 
with this point, in which on an exami- 
nation of the cases the learned Judge came 
to the conelusion that dumbness need not 
be ‘congenital. With reference tothe case 
of Vallabhram Shivnarayan v. Bai Hari- 
ganga (5) the learned Judge observed as 
follows (page 272T):— | 

“I must say that having regard to the 
question that was at issue in that case, it 
was assumed that the person there was deaf 
and dumb by birth and the only question 
at issue there was whether the text applied 
to females also.” 4 

This observation appears to me to be 
based upon what may be called an incom- 
plete or narrow reading of the judgment. 
I have already referred to Vallabhram’s case 


(5)'to show that the question before the learn- ` 


ed Judges was not only whether the text 
applied tofemales also, but there was the 
further question whether . the dumbness 
should becongenital. It may be thatin the 
judgment they did not consider it necessary 
to say as much as they said with reference 
to the application of this rule to females. 
But the issue, which I have quoted above, 
makes it abundantly clear that they con- 
sidered it necessary to decide it because 
they were of opinion that, if it was not 
congenital, it would not be sufficient to dis- 
qualify her as heir. In this case of Bai Pra- 
tapgavri v. Mulshankar | Premchand (4) 


(6) 65 Ind. Oas. 216; 46 B. 455; 23 Bom. L. R. 1320; 
A. I. R. 1922 Bom. 173 i 
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reference is made to the decision in Charu 
Chunder Pal v. Nobo Sundari Dasi (7) and 
the learned Judge was much influenced in 
his conclusion by the observations of Mr. 
Justice Banerjee in that case. Referring 
to that case, and the observations of 
Mr. Justice Banerjee, it is clear that 
the point there was quite different. It 
was a point which might possibly arise 
under the Bengal School of the Hindu 
Law, butit could not arise in Bombay, and 
which did not turn upon the interpretation 
of the particular verses of Manu and 
Yajnavalkya.- I may refer to the following. 
passage in the judgment at pages 332-33* 
to make this position clear:— 

“A good deal of argument was address- 
ed to us on behalf of the ‘appellant to 
show that dumbness in order to disqualify 
a person from inheriting need not be con- 
genital; and if it were necessary to decide 
that question in this case, I should have 
felt inclined to answer it in favour of the 
appellant’s contention. ButI donot think 
it necessary to go into that question here, 
because the real question that we have to 
decide is not whether this dumb son, 
Shoshi-Bhusan, is himself entitled to in- 
herit, but whether his dumbness disqualifies 
his mother from inheriting. Upon’ that 
question most of the authorities referred 
to in argument do not throw any light. All 
that is necessary to entitle the plaintiff, 
Nobo Sunderi, to succeed in this case is. 
that she should have a son by means of 
whom she may present oblations at solenin 
obsequies. Thatis the only qualification 
required-of her by the Dayabhaga. (see 
Ch. IV, s. II, para, 9). That provision of 
the Hindu Law, as I understand it, does not 
requireany present capacity inthe daughter's 
son to confer spiritual benefit by means of 
oblations at solemn obsequies. It only 
requires the existence of the possibility to 
confer such benefit; and the question is 
whether such possibility exists in the pre- 
sent case.” 

All the Judges, who dealt with the point 
that arose there, came to the conclusion that 
this possibility existed in that case, and, 
therefore, the mother was entitled to in- 
herit, and was nof disqualified in con- 
sequence ofthe dumbness of her son. It 
ig quite true, however, that there is that 
expression of opinion of Mr. Justice Baner- 
jee which is entitled to weight. But in 
(0 18 O. 327; 9 Ind, Dec. (xN. s.) 219. 

“Page of 18 O.—[Ed. . ; 


f100 1. È. 1927]  savrtartat ¢andisa xdaprigande, BHAUAHAT SAKHRAMBHAT, 


this Court from the time of the decision in 
Vallabhram's case (5) there has not. been a 
single reported case in which dumbness 
not congenital has been held to be a 
sufficient ground tn disqualify an ‘heir 
from inheritance. In Bai Pratapgavri’s 
case (4) Kajiji, Ji, held on the evidence that 
the plaintiff was dumb congenitally: 

It may be mentioned that in the Privy 
Council case of Lala Muddun Gopal Lal v. 
Klikhinda Koer (8) one who had been born 
deaf and dumb was held to be disqualified 
to inherit. But there was no question in 
the case as to whether deafness and dumb- 
ness not congenital would be sufficient to 
disqualify a person from inheriting. I only 
refer to this case as an instance in which 
what was accepted as constituting a dis- 
qualification was congenital dumbness. 

I am, therefore, of opinion that, ona 
fair interpretation of this text, it is reason- 
able to bold, as was held by this Court in 
Vallabhram’s case (5) that dumbness should 
be congenital in order to be sufficient to 
disqualify an heir from inheriting under 
Hindu Law. 

I desire to add a word with reference to 
theargument which has been urged on 
behalf of the appellant, that all these rules 
of disqualification based upon physical 
infirmities are obsolete, and reliance was 
placed upon the observations of Mr. Justice 
Sadasiva Ayyarin Yellavajhulu Surayya v. 
Yellavajhulu Subbamma (9). It may be 
mentioned, however, that in Pudiava Nadan 
v. Pavanasa Nadan (10) these observa- 
tions of the learned Judge were considered 

bya Full‘Bench of that Oourt, and they 
' ‘could notsee their way to hold that the 
rules relating to all infirmities must be 
‘treated as obsolete, Apart from that, this 
very point was urged in the case of Bhar- 
mappav. Ujjangauda (6). There it was 
held that there might becertain physical 
infirmities as to which the rule might be 
treated as obsolete in these days, but it 
could not be treated as obsolete in its 
entirety with regard to all infirmities. 
With regard to dumbness and deafness, it 
was held thatthe rule was not obsolete. 
Under these circumstances, it is not possi- 
ple to accept the -appellant's contention 

(8) 181. A. 9; 18 ©. 341; 15 Ind. Jur, 93; 5 Sar. 
P. O.J. 676; 9 Ind. Dec. (x. s.) 228 (P. CL). 

(9) 53 Ind. Oas. 498; 43 M. 4; 26 M. L. T. 154; (1919) 
M.W. N. 580; 37 M. L. J. 405. 

(10) 69 Ind. Cas. 313; 45 M. 949; 16 L. W. 563; (1922) 

M. W. N. 693; 43 M. L. J. 596; A, I. R. 1923 Mad. 215; 
$1 M. D. T, 320 (F, B.) 
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that the rule that congenital deafness and 


dumbness constitutes a disqualification 
according to Hindu Law to inkerit is 
obsolete. 


It is also clear to my mind that in order 
to -constitute a disqualification this par- 
ticular infirmity must be shown to be in- 
curable. This is clear from the text of 
Yajnavalkya where the word “achikitsya” 
is used. It is translated as meaning 
a person afflicted with incurable dis- 
ease, The deal and the dumb are 
brought in under the word “adi” (and 
others) used in Yajnavalkya’s text and the 
same characteristic must apply to deafness 
and dumbness, that is, they should be in- 
curable. It would be in accordance with 
the rule that where thers are texts of two 
Smriti-writers on points, as to which one 
is silent, they must be read as supplement- 
ing each other as far as possible (see 
Vijnaneshvara’s Commentary on Verses 
Nos. 4 and 5 in the Acharadhyaya of the 
Mitakshara—as translated by Srisachandra 
Vidyamana—page 107]. It is in that way 
that the text of Manu has been read 
as regards the question whether the par- 
ticular infirmity should be congenital, 
though there is no word like jati, (con: 
genital) used in Yajanavalkya’s text, and 
even though deaf and dumb persons are 
not mentioned by Yajnavalkya, Having 
regard to the texts of Yajnavalkyaand of 
Manu on this point, it seems to me that 
dumbness must be incurable also. As I 
have said, it isnot shown in this case by 
the defendants that it is incurable. But 
even if it were incurable in fact, as it is 
not congenital, it is not sufficient to create 
any disqualification in the plaintiff, 

The result, therefore, is that this appeal 
is allowed, the decree of the lower Oourt 
is reversed, and there will be a decree for 
the plaintiff for possession of the property 
against all thedefendants. She should also 
be allowed mesne profits from defendants 
Nos. 1 to 3 for three years prior to the date of 
the suit, and from the date of the suit until 
delivery of possession at the rate of Rs, 114 
a year, which is found by the lower Court 
to be the amount of mesne profits per year. 

The plaintiff should have her costs 
throughout from defendants Nos, 1 to 3. 

Fawcett, J.—I agree that there is no 
sufficient evidence that the deafness and 
dumbness are incurable. The two medical 
officers who were examined have not given 
definite evidence on this point, and, having 
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regard tothe great advance that medical 
science has made in the treatment of deaf 
and dumb people, I think it cannot pro- 
perly be presumed that the plaintiff cannot 
be cured, at any rate, to the extent of being 
able to understand what people say to her 
and being able to utter sounds to convey 
what she means. In fact it is common 
knowledge thatnow-a-days children, whoare 
dumb and deaf, can be taught by lip read- 
ing to understand what people say, and to 
give verbal answers which can be under- 
Btood by persons to whom the answers are 
addressed. I understand that in India 
considerable advance has been made in this 
teaching, especially _ in institutions at 
Bombay and Ahmedabad; and it seems 
quite possible that plaintiff's dumbness, 
if she was properly treated, might be over- 
come. 

On the question whether dumbness to 
disqualify a person for inheritance should 
be congenital, [cannot speak, with the same 
authority as my learned brother, but I 
entirely agree with his conclusion. It is 
clear that Kajiji, J., in Bai Pratapgavri v. 
Mulshankar Premchand (4) was inaccurate, 
when he said in his judgment with regard 
to the case of Vallabhram Shivnarayan v. 
Bai Hariganga (5) that “having regard to 
the question that was at issue in that case, 
it was assumed that the person there was 
deaf and dumb by birth and the only ques- 
tion at issue there was whether the text 
applied to females also.” As the learned 
Judges expressly sent down an issue whe- 
ther the person in that case was deaf and 
dumb from birth or not, it.clearly was 
not assumed that she was deaf and dumb 
by birth. No doubt, it can be said that it 
was assumed in that case that she would 
only be disqualified, if she was dumb from 
her birth. The reference to this point at 
page 137* of the report, which my learned 
brother has quoted, may possibly bea state- 
ment of the contentions of Mr. Nanabhai 
for the appellant. Butit would appear that 
the opposing Pleader, Mr. Shantaram, in 
his reply, the substance of which is given, 
did not controvert that particular point. 
Whether he did so or not, it is clear from 
page 139* that the Court decided that “if this 
widow has been dumb fiom her birth, she 
is debarred from inheriting.” And even 
supposing that there was no contention on 
the point, the facts that the two learned 
Pleaders who appeared in that case, one of 


*Pages of 4 BH, CAV, J.~ [Bd] 
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whom (Mr. Nanabhai Haridas) became a 
Judge of this Court, had a good knowledge 
of Hindu Law, and that there was no con- 
tention on this point, would itself point 
strongly to, at any rate,a sentiment or even 
usage, which has considerable weight on a 
question of this kind, as has been pointed 
out by the Privy Council in the well-known 
case of Collector of Madura v, Mootoo Rama- 
linga Sathupathy (11). 

Then Sir Micnael Westropp in the later 
case, which has already been referred to, 
Murarji Gokuldas v. Parvatibai (2) distinct- 
ly considered that Vallabhram’s case (5) 
proved that dumbness to disqualify jor in- 
heritance must be congenital, so that the 
case has already been treated by this Court 
as an authority on the point. Lt seems to 
me that we should follow that view rather 
than thatof Kajiji, J., in Bai Pratapgavri v. 
Mulshankar Premchand (4) adopting a mere 
inclination of opinion on the part ot Baner- 
jee, J., which (as my learned brother has 
pointed out) was ona different point under 
the Bengal School of Hindu Law. Having 
regard to the close connection of dumbness, 
in a case of this kind, with deafness, which 
has to be congenital, there is obviously 
logical ground for holding that dumbness, 
which is really a consequence of. the deaf- . 
ness, should also be subject to the same 
rule that it must be congenital to disqualify 
for inheritance, Possibly a different rule 
might apply to dumbness which is not tha 
result of deafness, but of some defect of 
the vocal organs which would prevent a 
person speaking. But that is not the case 
before us. 

No doubt, it has been held that madness 
need not be congenital to- disqualify, but 
there clearly is a different basis for that 
decision. ‘The text of Manu covers the case 
of idiots, who by the very meaning of the 
word must have been born idiots; and, ac- 
cordingly, when he includes madness, it can 
logically be said that it was not intended 
that in such cases the disease must be con- 
genital. 

I, therefore, agree with the conclusion of | 
my learned brother and the decree, he pro- 
poses, should be passed. 

A. N. A. Appeal allowed, 

(11) 12 M. L A. 397 at pp. 435, 436;.10 W. R. P. 
C. 17; 1 B. L. R. P. O. 1; Z Suth. P. U. J. 135; 2 Sar, 


P. C. J. 361; 3 Mad, Jur. 298; 20 E. R. 389; 1 Ind, 
Dec, (N, 8.) 1, ; 
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ALLAHABAD HIGH COURT. 
Brconp Orvin APPEAL No. 1207 or 1924. 
January 19, 1927. 
Present:—Mr. Justice Boys and 
Mr. Justice Kendall, 
Sahu PRAHLAD PRASAD AND ANOTHER ` 
— PLaIntTirrs—APPELLANTS 
versus 


` BHAGWAN DAS AND ANOTHER— 


DEFENDAN rS— RESPONDENTS, 

Stamp Act (II of 1899), Sch. I, Arts. 1, 5 (c)— 

Acknowledgment in writing containing promise to pay 
future interest—Stamp duty—Effect of such acknow- 
ledgment on barred items—-Promise in writing to pay 
barred debt—Contract Act (IX of 1872), 8. 25. 
“On a statement of account sent by the plaintiff to 
the defendant, the latter made an endorsement ac- 
knowledging that the amount stated was due from him 
to the plaintiff and added the words “interest at 
annas 12 per cent. per mensem:" 

Held, (1) that the addition of the promise to pay 
future interest was sufficient to take the endorsement 
out of Art. 1 of Sch. I of the Stamp Act and to render 
it liable to be stamped as an ‘agreement not other- 
wise provided for’ under Art.5 (c) of the Schedule; 
{p. 594, col. 1.] 

(2) that, although the.endorsement could not save 
from limitation those items of account whith were 
barred on the date of the endorsement, yet, it operated 
asa valid: promise in writing to pay them under s. 25 
of the Contract Act. [p. 594, cols. 1 & 2.] 

Laxumibai v. Ganesh Raghunath (3), Mahadeo Kori 
v. Sheoraj Ram Teli (4) and Mulchand Lala v. Kashi- 
bullav Biswas (5), followed, 

Ganga Prasad v. Ram Dayal (1) and Gobind Das v. 
Sarju Das (2), distinguished. ' 


Second appeal from a decree of the Dis- 


n Judge, Pilibhit, dated the 12th May, 
1924. 

Mr. U. S. Bajpai, for the Appellants. 

Dr. K. N. Katju and Mr. Shiva Prasad 
Sinha, for the Respondents. 


JUDGMENT. —The plaintif-appellant 
here had advanced certain monies to the 
defendant. In accordance with the common 
practice he sent to the defendant on the 
29th of September, 1922, a statement of 
account, which is Ex. ? in the case, in which 
he showed that Rs. 2,366-2-6 were due to 
him from the defendant. This is the last 
account which was sent in to the defendant. 
On that account the defendant endorsed an 
acknowledgment: that Rs. 2,366-2 6 remain- 
ed due from him to the plaintiff and added 
the words “interest at annas 12 per cent. per 
mensem.” A reference to this memorandum 
signed by ‘the defendant is made in para. 
3 of the plaint, and in para. 5 of the 
plaint the plaintiff further states that the 
correctness of the statement of account 
is supported by his account books. The 
trial Court decreed the plaintiffs suit, 
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The lower Appellate Court held that this 
document (Ex, 2) was merely an acknow- 
ledgment of the amount due from the de- 
fendant and that it came within Art. 1 of 
the Stamp Act, and that as such it required ° 
a one anna stamp, and not having been 
stamped was inadmissible in evidence. 
Neither party has been able to put before 
us very clearly the circumstances in which 
the trial Court apparently admitted the 
document into evidence, but it bears an 
endorsement by the trial Court “Admitted 
in evidence against the defendant” and it 
was undoubtedly considered by the trial 
Court. In view, however, of the opinion at 
which we have arrived on the point, which 
we shall next discuss, it is unnecessary for 
us to consider the effect of section 36 of 
the Stamp Act, and whether the lower Court 
was right in excluding it from the record, 
if it had been once accepted in evidence. 
The first queslion argued before us for 
the appellant is that this document was 
more than a mere acknowledgment such as 
is described in the first paragraph of Art. 1 
of .Sch. I of the Stamp Act, and that it 
came in fact within the proviso to that 
Article. It was contended that the memo- 
randum signed by the defendant did contain 
a promise to pay the debt and, at any rate, 
astipulation to pay interest. We think that 
there can be no doubt on the terms of the 
document that the contention that the docu- 
ment contained a stipulation to pay interest 
must be accepted. That the document con- 
tained a stipulation as to the rate of interest 
is beyond question on the face of it. That 
stipulation must have had reference either 
to the rate of the past interest or to the rate 
of future interest to be paid or to both. It 
ig'difficult to see what could have been the 
meaning of particularly mentioning the rate 
of interest if it only referred to past inter- 
est. That interest had already been calcu- 
lated and formed part of the -total which 
both parties agreed was due from the de- 
fendant. There can be no possible reascn 
then for referring to it unless it related to 
the interest which the defendant was agrec- 
ing to pay in the future on the balance 
which he was acknowledging to be due. 
We have already stated that we ure unable 
to see any reason for mentioning the rate 
of interest if it referred to the past. But it 
did not even refer both to the past rate of 
interest and the future, for‘it is stated to us 
on behalf of the appellant that the interest 
payable prior to the 29th of September, 
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1922, was 11 annas and the new interest to 
be payable according to the memorandum 
was to be 12annas. It is, therefore, ap- 
„parent that the rate of interest quoted re- 
ferred to the future and cannot be held to 
be anything but astipulation to pay interest 
in the future. This is sufficient to take it 
out of Art.1 of Sch. Iof the Stamp Act, 
and if would come within the terms of 
Art. 5 (c), Sch. I, that is to say, it was an 
agreement not otherwise provided for and 
‘the stamp duty payable on it was 8 annas. 
That being so, the lower Court should not 
have held the document inad missible in evi- 
dence but should have acted under s. 61 of 
the Stamp Act. 

“We have next to consider the effect of 
s. 19 of the Limitation Act. To make an 
acknowledgment valid for the purpose of 
saving limitation, the -acknowledgment 
must have been made before the expiration 
of‘the period prescribed for the suit. It is 


urged on behalf of the respondent that , 


cèrtain of the items which went to make up 
the total acknowledgment by the defendant 
to be due were already barred by limitation. 
If then this was a mere acknowledgment, 
we should have to consider the effect of s. 19 
in the light of this fact. But we have 
already held in connection with Art. 1 of 
Sch. T of the Stamp Act that this memo- 
randum was something more than an ‘acknow- 
ledgment of past liability, and we think 
that the contention of the appellant must be 
upheld that he is entitled to rely on s. 25 
of the Contract Act. Itis there laid down 
that “an agreement made without considera- 
tion is void unless (sub-s, 3) it is a promise, 
made in writing and signed by the ee 
to be charged therewith. . . i 

pay. . a debt of which the sae 
tor might have enforced payment but for 
.the law for the limitation of suits.” We 
are asked on behalf of the respondent to 
hold that in order to give the defendant the 
benefit of this section. there must be an 
express. promise in writing, This would 
apparently mean that we must be able to 
find the words “I promise to pay” or some 
equivalent words. We think that this is 
going beyond the section. We have to 
find whether there was or was not expressly 
or by implication in the memorandum a 
promise to pay. In cur view it is impos- 
sible to hold that the stipulatien as to in- 
terest can be interpreted otherwise than as 
a promise to pay interest in the future at 
the named rate, whether the promise was 
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in express words such as “I promise to 
pay’ or a matter of necessary implication 
is immaterial. On behalf of the respond- 
ent we are referred to the case of Ganga 
Prasadv. Ram Dayal (1). It is not neces- 
sary for us to say whether we would agree 
with the decision in thatcase thata mere 
acknowledgment of the amount due would 
or would notimply a promise to pay that 
amount. This case and the other cage, 
Gobind Das v. Sarju Das (2), are clearly dis- 
tinguishable from the present case in that . 
in those cases the memorandum or acknow- 
ledgment contained no promise to pay in-. 
terest. In the present case there was not 
only a mere acknowledgment by the defend- 
ant that he had incurred certain liability 
in the past, but there was a definite promice 
as to what heintended to doin the future. 
On the other hand for theappellant reliance 
is placed on the cases of Laxumibai v. 
Ganesh Raghunath (3), Mahadeo Koeri v. 
Sheoraj Ram Teli (4) and Mulchand Lala v. 
Kashibullav Biswas (5). In all three of these 
cases there was a condition as to the interest 
to be paid inthe future in almost exactly | 
similar terms to those used in the memo- 
randum in this case. In the Bombay and 
Allahabad cages it is true that there bad 
been no previous running account, but the- 
document did provide for interest which 
was to be paid on the loan then being taken, , 
and it was held that that provision as to 
interest was sufficient to alter the character - 
of the memorandum from that of mere ac- 
knowledgment to an agreement. The 
Calcutta case was still further on all fours 
with this case, in that it was also a case 
where the balance was due on a running - 
account, The three cases which we have 
last quoted support the view which we have © 
ourselves expressed that, the proper Article 
of Sch. I of the Stamp Act was Art. 5 (e) 
and that the plaintiff was entitled to rely ` 
upon s. 25 of the Contract Act. 

The result is that allowing the appeal. 
we set aside the decree of the lower Appel-. 
late Oourt and restore that of the trial” 
Court, subject to the appellant affixing. 
stamps to the value of Rs. 5-8 to the docu-. 
ment, Ex. 2, numbered 37B, in accordance 
with the provisions of s. 35 of the Stamp 


(1) 23 A. 502; A. W. N. (1901) 150. 
(2) 30 A. 268; 5 A. L. J. 274: p W. N. (1908) 189. 
(3) 25 B. 373; 2 Bom. L.R. 1 


(4) 52 Ind. Cas. 974; 41 A. iss: TA. L. J. 19; 1 U. 
P. L. R. A.) 29 


(5) 35 C. 111; 11 0. W. N, 1120. 
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Act. The appellant will have his costs in 
this Court and the Court below, 
ANA ` Appeal allowed. 


LAHORE HIGH COURT. 

Civit Revision Petrrion No, 134 oF 1926, 
January 7, 1927. 
Present:—Mr. Justice Addison. 

Firm GURANDITTA RAM. RAM 
KISHAN ruracucse GURANDITTA RAM— 

PLAINTIFFS— PRTITIONBnS 
versus 
SUKHU RAM AND oTHERsS—DeEvenDants— 
RESPONDENTS. i 
Punjab Courts Act (VI of 1918), s. 44—Revision— 
Interference, when another remedy open. 
Though as a general rule a High Court does not in- 
terfere on the revision side when the petitioner has 


another remedy open to him, it will do so in excep- 
tional circumstances. 


Petition for revision of an order of the 
Subordinate Judge, Second Class, Multan, 
dated the 17th November, 1425. 

Mr. Jiwan Lal Kapur, for Dr, Nand Lal, 
for the Petitioners. 

Mr. Arjan Das, for the Respondents. 
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JUDGMENT.—The plaintiffs obtained — 


an ex parte decree against all five de- 
‘fendants on the 2lst May, 1924. Four out 
of the five defendants applied to have this 
decree set aside on the Ynd March, 1925. 
By order dated the 8th April, 1925, the 
ex parte decree was set aside. No special 
mention being made as to whetherit was 
set aside only as regards the four defend- 
ants who had applied or as regards all 
the five defendants. The hearing of the 
suit was then fixed for the 29th June, 19235, 
On that day it’ was discovered that the 
defendant, who had not applied was not 
present and the plaintiffs were ordered to 
put in the process-fee in order to serve 
him by registered post. The next hearing 
of the suit was fixed for the 4th Novem- 
ber. In the meantime, the Subordinate 
Judge hearing the suit, left the District 
. and it came before another Subordinate 
Judge. “On the 4th November this second 
Subordinate Judge dismissed the whole 
suit under O. IX, r. 2, Code of Civil Pro- 
cedure. An application was made to him 
to set aside that order and to restore the 
suit to the pending file, but he dismiss- 
- ed this application on the 17th November, 
1925, although he accepted the contention 
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that the suit shonld not have been dis” 
missed as against all the defendants il 
the defendants before the Court were in- 
dividually responsible. Against this order 
the plaintiffs have come here in revision. 

lt was part of the plaintiffs’ case that 
they had put in the process fee, which, 
they alleged, must have heen mislaid in 
the Court. This was not impossible, see- 
ing that the case in the meantime came 
before a different Subordinate Judge. 1 
think the explanation, which was given 
on oath, should have been accepted and 
the Subordinate Judge acted with materiai 
irregularity in the exercise of his jurisain- 
tion in not- restoring the suit. It is true 
that it is a general rule that this Court 
will not interfere on the revision side 
when the petitioner has another remedy, 
but it will do so in exceptional circum- 
stances. See Shahabdin v. .njaman-i-Nau- 
mania (1). 

I accordingly accept this petition and 
make an order setting aside the dismissal 
of the suit and direct the Subordinate 
Judge to proceed to hear it. There will 
be no costs here. 

R. L. Petition uccepted, 

(1) 65 P. W. R. 1908. 


ALLAHABAD HIGH COURT. 
Sgconp CIVIL APPEAL No. 1270 or 1924, 
` January 20, 1927. 
Present :—Mr. Justice Dalal and 
Mr. Justice Pullan. 
NASIR KHAN AND OTHERS— DEFENDANTS — 
. APPELLANTS 
j versus 
TARA CHAND alias TANSUKH RAI— 
PLAINTIFF— RESPONDENT. 

Specific Relief Act (I of 1877), s. 27 (b)~Cua- 
tract to sell immoveable property —NSubseyuent mert- 
gage with notice of contract - Specific psrfarmeure 
—~-Registration, whether notice- Morigayer, duty ot, to 
search registers. 

A contract to sell immoveable property can he 
specifically enforced against a subsequent mortgagee 
with notice of the contract. [p. 596, col. 13 

The question whether registration amounts te 
notice depends on the circumstaness of eacli cas» 
[p. 596, cols. 1 & 2.] 

Tilakdhari Lal v. Khedan La? (1i, explained 

A mortgagee is liable to pay all priur incumbrane s 
and so it is his duty to search the registers of tne 
Registration Department and discover the pricy 
charges. fp. 596, col. 2.1 

Second appeal from a decree of the Sub- 
ordinate Judge, Bulandshahr, dated the 
26th May, 1924. 
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Mr. U. S. Bajpai, for the Appellants. 

Dr. N. C. Vaish, for the Respondent. 

JUDGMENT.—The .plaintiff mort- 
gagee sued for sale and the defence of 
certain defendants was that the mortgage 
could not have operation against Yusufpur 
` property, 864 sihams out of 1728 of which 
had been purchased by them. The mort- 
gage was executed on 13th April, 1920, 
but prior to that the mortgagor had entered 
into an agreement with the defendants- 
appellants to sell the Yusufpur property. 
This agreement was registered on 8th April, 
. 1920. Subsequently the defendants-appel- 
lants brought a suit forspecific performance 
on lyth April, 1920, and obtained a decree 
in accordance with which a sale deed was 
executed in their favour. 

The trial Court exempted the property 
of the defendants appellants on the ground 
that the plaintiff had notice of the previous 
contract for sale. In appeal the learned 
. Subordinate Judge did not consider the 
question of notice but held that a prospec- 
tive vendor, even after an agreement to 
sel] the property could transfer it. This 
opinion on a point of law is obviously 
wrong, having regard to the provisions of 
s. 27 (b) of the Specific Relief Act. It is 
there laid down that specific performance 
of a contract may be enforced against any 
other person claiming under either party 
tothe contract by a title arising subse- 
quently to the contract, except a transferee 
for value who has paid his money in good 
faith and without notice of the original 
contract. The question of notice is, there- 
fore, of importance, If the plaintiff had 
notice of the previous contract he cannot 
enforce his mortgage as against the pro- 
perty so contracted to be sold previously. 
Having regard to the circumstances of the 
case we are satisfied that the plaintiff had 
notice. The agreement to sell was regis- 
tered. When the plaintiff took the mort- 
gage it was his duty to searchthe book of 
registration and discover the prior charge 
on the property. We have been referred to 
the Privy Council ruling reported in 
Tilardhari Lal v. Khedan Lal (i) in sup- 
port of the contention that registration 
was not a notice. What their. Lordships 
held was thatthe question would depend 


(1) 57 Ind. Cas. 465; 48 C. 1; 39 M. L. J 243; (1920) 
M. W.N. 591; 2 U. P. L. R. (P. C.) 139 22 Bom. L. 
R. 1319; 18 A.L. J. 1074; 95 C. W. N 49: 28 M. L. 
T. 229; 47 I. A. 239; 32C. L.J. 479; 13 L. W. 161; 
1P. L, T. 101 (P, C), 
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upon the circumstances of every case. A 
mortgagee is liable to pay.all the prior in- 
cumbrances, so it would be his duty to 
search the registers of the Registration 
Department and discover what the prior 
charges were. If the plaintiff had per- 
formed the duty of a prudent man he would 
have discovered the existence of the agree- 
ment of 8th of April, 1920. The agreement 
was made on 8thof Apri]. The mortgege 
was executed on the 13th and the suit Jor 
specific performance was brought on the 
19th of April. The proximity of all these 
dates indicates that the plaintiff had know- 
ledge of the previous contract. 

We are, therefore, of .opinion that the 
property purchased by the defendants- 
appellants should be exempted from the 
burden of the mortgage. We direct 
accordingly and order the decree’ of ihe 
lower Court to be amended.so as to exempt 
864 sihams’ out of 1728 sihams 


mortgage. The appellant shall receive 
costs of all the Courts including fees in 
this Court on the higher scale. 

The trial Court shall be informed of ihe 
deficiency of Court-fee paid by the plaintiff 
in the Court and the Presiding Officer 
there shall take proper steps for the re- 
covery of the amount. 


A. N. A. Appeal allowed. 


. LAHORE HIGH COURT. 
LETTERS Patent APPRAL No. 251 or 1925. 
January 27, 1927. 
Present:—Sir Shadi Lal, Kr., Chief Justice, 
and Mr. Justice Broadway. 
NIDHAN SINGH—PLAINTIFF—APPELLANT 
versus 
Messrs. E. D.SASOON & Co.— 
DEFENDANTS— RESPONDENTS. 
Limitation Act (IX of 1908), Sch. I, Art. 91—In- 
strument—Award, whether an instrument--Suit to set 
aside decree based on award—Limitation, 
An award is an instrument within the meaning 
of Art. 91 of Sch. I to the Limitation Act and a 
person cannot impeach a decree incorporating an 


award unless he can show that a suit to set aside ` 


the award was brought within the period prescribed 
by the Article. [p. 597, col. 1} 


Letters Patent Appeal against the judg- 
ment of Mr. Justice Zafar Ali in Civil 
Appeal No. 932 of 1925, dated the 24th 
July, 1925, affirming that of the District 
on Amritsar, dated the loth January, 


of the. 
‘Yusufpur property from the burden of the 


N 
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Mr. Dev Raj Sawhney, for the Appellant. 

Mr. J. M. Mackay, for the Respondents. 
JUDGMENT. 

Shadi Lal, C. J.—This was a suit to 
Set aside an award and the decree based 
thereon on the ground of fraud.. The award 
was made on the 26th March, 1913, and 
the decree. which followed upon it was 
passed on the 5th June, 1918. The suit 
was, however, not instituted until the lst 
of June, 1y21. 

The learned Judge from whose judg- 
ment this appeal under cl. 10 of the Letters 
Patent has been preferred, holds that the 
suit was barred by time, and after hearing 
arguments on behalf of the appellant I 
concur in the conclusion reached by him. 

It is to be observed that an award is 
an instrument within the meaning of Art. 


91 of Sch. I to the Indian Limita-. 


tion Act, and the plaintiff cannot impeach 
the decree incorporating the award unless 
he can show that a suit to set aside the 
award'was brought within the period pre- 
scribed by Art. 91. It is undeniable that 
the suit to set aside the award is barred 
by time, but Mr, Sawhney for the appel- 
lant contends that the case is governed by 
Art, 95, which provides-a period of three 
years for an action to set aside a decree 
obtained by fraud, and the terminus a quo 
is the date on which the fraud becomes 
known to the plaintiff, It is, however, 
clear that the plaintiff became aware - of 
the fraud on or before the 28th May, 1918. 
There can, therefore, be no doubt that 


the suit is barred by limitation even if’ 


Art. 95 be held to be applicable to it. 

For the ‘aforesaid reasons I confirm the 
judgment of the Single Judge and dismiss 
the appeal with costs, 

Broadway, J.—I concur, 
R. L, , Appeal eee 


ALLAHABAD HIGH COURT. 
Seoonp Civit APerar No. 481 or 1924, 
January 21, 1927, 
Present:—-Mr. Justice Iqbal Ahmad; 
Paakur RAM PRATAP SINGH AND OTHERS 

— PLaINrIFFS—APPELLANTS 4 
versus 
LAL BAHADUR SINGH AND oraers— 
DEFENDANTS — RESPONDENTS. 
Custom—Abadi—Tenant, right of, to ust sahan of 
~ ROUE, 
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A see in a village is entitled to put the sahan 
of his house to such use as suits his convenience, 
provided that by doing so he does not, in any way, 
adversely aliect the proprietary rights of the ze min- 
dar. [p. 598, col. 1.) 

So long asa person remains a tenant in a dige 
and so long as his house exists, the zemindar has 
no right to] possession of the site of the house er to 
possession of the sahan of the house fp. 597, col. 2; 


p. 598, col. 1.) 
Second appeal from a decree of the 


Judge of the Court of Small Causes, exercis- 
ing the powers ofa Subordinate Judge, 
Allahabad, dated the 22nd of December, 
1923. 

Dr. S. N. Sen, for the Appellants. 

Messrs. P. L. Banerji and U.S. Bajpai, 
for the Respondents. 

JUDGMENT.—This is a plaintiffs’ 
appeal and arises out of a suit for 
possession of a plot ofland by demolition 
of certain constructions made thereon 
by the defendants respondents. The plot 
in dispute is admittedly situate in the 
patti of which the plaintifis-appellants are 
the zemindars, and on a portion of the 
said plot, the house of the defendants exists. 
The plaintiffs’ case was that the construc- 
tions complained of (a stable, a pigeon 
house and a cattle trough) were recently 
made by the defendants without the 
plaintiffs’ permission and as such the 
plaintiffs were entitled toa decrée for pos- 
session of the site of those constructions by 
their demolition. 

The defence to the suit was that the con- 
structions in dispute were old and the suit 
was time-barred, and that the suit was 
barred by the principle of acquiescence. 
These pleas taken indefence have been over- 
ruled by both the Courts below and L am 
not concerned with them inthe present 
appeal. 

The defendants also alleged that the 
disputed constructions were made by them 
on a portion of the sahan of their house 
and as such the plaintiffs are not entiticd 
to the reliefs prayed for by them. This 
contention of the defendants was overruled 
by the trial Court but has been accepted by 
the lower Appellate Court. 

In my judgment the decision of the 
lower Appellate Court is perfectly correct 
and ought to be affirmed. Onthe findings 
of the lower Appellate Court it must ba 
taken that the disputed constructions have 
been made by the defendants on a portion 
of the land that constitutes the sahan of 
their house. So long as the defendanis 
remain tenants in the village and so long 
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as their house exists, the plaintiffs zemin- 
dars have no right to possession of the 
site of their house orto possession of the 
sahan of their house. This being sọ, 
obviously a decree for possession as prayed 
for by the plaintiffs canngt be granted to 
them. There remains the question as to 
whether or not the plaintiffs are entitled to 
a decree directing the demolition of the 
new constructions and the restoration of 
the site to its original condition. In my 
judgment, the plaintiffs are not entitled, 
as a matter of right, even to such a decree. 
The defendants as ryotsin the village are 
entitled to put to such use their sahan, as 
suits their convenience, provided by doing 
so they do notin any way adversely affect 
the proprietary rights of the zemindars.- By 
‘making the new constructions on the sahan 
the defendants have only altered the mode 
of enjoyment of a portion of the area of the 
land appertaining to their house and by 
this alteration in the mode of enjoyment, 
the plaintiffs have not been damnified in 
any way. -The view that I take isin con- 
sonance with the view taken in tke cases 
of Bhagwan Dasv. Muhammad Yahia (1), 
Mahabal Kurmi v. Sarju (2) and Mahadeo 
Rai v. Jan Muhammad (3). The cases of 
Jagannath v. Gurdiyal Singh (4) and 
Chatterpal v. Gajadhar Upadhya (5) relied 
on by the trial Court are distinguishable 
from the present case, In neither of those 
cases the plots of landon which the new 
constructions were built by the ryots without 
the permission of the zemindar were a 


portion of the house of those ryots. They . 


were open plots of landin the abadi of the 
village and, therefore, thé ryots obviously 
had no right without the permission of the 
zemindar to make new constructions on the 
same. The case of Rehmat Ullah v. Badam 
Singh (6) relied on by Dr. Senis also dis- 
tinguishable. In that case achabutra was 
built by certain Muhammadan residents of 
a village, without the- permission of the 
zemindar on an open piece of land, that 
admittedly belonged to the zemindar, but 
it was alleged by those Muhammadans 
that they had used the land from time 
imimemorial for the performance of their 


(1} 18 Ind, Cas. 928; 35 A. 292; 11 A. L. J. 301. 

(2) 42 Ind. Cas. 51;4 O. L. J, 454. . 

(3) 85 Ind. Cas. 1; 23 A. L. J. 231; A. I R. 1925 AlL 
Sth 47 A. 5H; L. R.6 A. 211 Rey. 

(4) 10 Ind. Cas. 264. 

ta) 25 Ind, Cas. 59, 

{8} AL Wa N. 21885) 825, 
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religious observances and as such were 
entitled to build a chabutra on the same. 
In that case as well, the site of the chabutra 
did not constitute a portion of the area of 
the house of the defendants to that suit. 
It goes without saying that in all the three 
last mentionéd cases a decree for possession 
of the site of the constructions sought to 
be demolished could be passed in the 
plaintiffs’ favour which, as shown above, 
cannot be donein the present case, and 
as such the decision in those cases cannot 
govern the decision of the present case. 

For the reasons given above I dismiss the 
appeal with costs. 


Z, K. Appeal dismissed., 


LAHORE HIGH COURT. 
Seconp Civit APPRAL No. 1680 or'1925. 
© February 9, 1926. 
Present:—Mr. Justice Addison. 
NARAIN DAS AND ANOTHER-— 
DEFENDANTS—APPELLANTS 
versus 
KHUSHI RAM—Puaintipr AND KIRPA ` 
RAM—Deren pant —RusPONDENT., 
Civil Procedure Code (Act V of 1908), ss. 85, 100— 


: Costs, award of—-cppeal, second, whether lies. 


. The general principle to be followed is that costs 
should follow the event. [p. 599, col. 1.] 

A second appeal as to costs will lie from an appel- ` 
late decree when the lower Court has exercised its 
discretion as to costs arbitrarily and not according 
to general principles. ` [ibid.] 

Second appeal frem the decree of the Dis- 
trict Judge, Gujranwala, dated the 25th 
March 1925. 

Mr. Bodh Raj Sawhney; for the Appel- 
lanis. i 

Lala Ram Chand Manchaunda, for the Re- 
spondent. 


JUDGMENT.—The plaintiff, who was 
then a minor though he attained his 
majority during thelitigation, instituted a 
suit on the 27th of June, 1921, to recover 
Rs. 2,300 from certain defendants, who 
pleaded that they had paid off the debt. 
After a lengthy trialinvolving the examina- 
tion of numerous witnesses and the proving 
of numerous documents the defendants ' 
were successful and the suit was dismissed 
with costs. 

The plaintiff appealed in the Court of 
the District Judge and there the plaintiff 
offered that the appeal should abide the 
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result of an oath to be taken by one of the 
defendants in a particular manner. The 
oath was so taken. Thereupon the Dis- 
trict Judge dismissed the appeal but direct- 
. ed the parties to bear their own costs 

not only in his Court but in the Court of 

first instance also. Against the District 

Judge's decision as regards costs this 

appeal has been filed. . 

Now, she District Judge gave no reasons 
as required by s. 35 of the Civil Pro- 
cedure Code why the costs should not 
follow the event. It is clear that a second 
appeal does lie on a matter of costs if 
there is a question of law or principle 

- involved. This was held in Daulat Ram 

v. Durga Prasad (1) which is to the effect 

that an appeal as to costs will lie from an 

appellate decree when the Court has exer- 
cised its discretion as to costs arbitrarily 
and not according to general principles. 

In the present case the discretion was 
. obviously arbitrarily exercised and in fact 

mo reasons were given for the exercise of 

that discretion. Similarly it was -held in 

Bunwari Lall v. Chowdhry Drup Nath 

Singh (2) that if the question was one of 

principle a second appeal lay as to costs. 

Moshingan v. Mozart Sajad (3) is also a 

case where the question of costs was gone 

into in second appeal. In 1925 the decree 
of the lower Appellate Court was modified 

as to costs. Nibaran Chandra Roy v. 

Nabin Chandra Roy (4). It was also admit- 

ted before me -that the general principle to 

be followed was that costs should follow. the 
event. 

Au attempt was made to argue that the 
District Judge had exercised his discretion 
properly, though he did not give any 
reasons for doing so, in that he must have 
considered that the plaintiff should not 
be burdened with costs seeing that he was 
a minor when the litigation started. That 
Wai no excuse why he should have con- 


tinued the litigation when he became a. 


major. There was also no reason why the 
District Judge should have deprived the 
defendants of costs in both Courts when 
the plaintiff offered to be bound by the 
oath of oae of the defendants asto the 
decision of the appeal. 


(1). 15 A. 333; A. W. N. (1893) 110; 7 Ind. Dec. 
Nes.) 930. 


2,12 O. 179; 6 Ind. Dec. (X. 8.) 122. 
E 12 ©. 271; 6 Ind. Dec. (x. s.) 184, 
me : Ind, Oas. 127; A.D. R. 1925 Cal. 297; 40 O. 


r 
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I accordingly hold that this appeal is 
competent and that the District Judge 
erred in not awarding costs in both the 
Courts below to the defendants who were 
successful. He wasbound to do so except 
for good reasons to be stated by him. He 
neither stated them nor do there appear 
to be any such reasons. This appeal is 
accordingly accepted with costs and de- 
fendants are awarded their costs in both 
the lower Courts. 


Z. K. Appeal accepted, 


ALLAHABAD HIGH COURT. 
SeconD O1vin APPEAL No. 1262 or 1921. 
February 1, 1927. 

Present: —Mr. Justice Ashworth. 
Sheikh ABDUL SATTAR—PuhatntiFr = 
APPELLANT 
versus 
Musammat AQIDA BIBI—Dzrinpant— 
RESPONDENT. 

Muhammadan Law—Dower—Death of hushind 

Widow retaining possession of properties~-Presnimp 
tion— Possession in lieu of dower. 
_ Where a Muhammadan dies and his widow retmainy 
in possession of his properties after hie death it will 
be presumed that her possession is in lieu of dower 
fp. 600, cols. 1 & 2.) 

Second appeal from the decree of the 
Subordinate Judge, Azamgarh, dated the 
lyth of May, 1924. 

Mr. Mukhtar Ahmad, for the Appellant. 

Mr. M. A. Aziz, for the Respondent. 


JUDGMENT.—This second appeal 
arises out of a suit brought by Sheikh 
Abdul Sattar plaintiff as heir of one Muham- 
mad Ishaq against Musammat Aqida Bibi, 
the widow for a declaration that he was 
entitled to a $ths share of the property and 
that the widow had no right to resist his 
claim. An alternative prayer was that if he 
should be found to be out of possession, he 
should be given a decree for possession. 
The first Court found that Muhammad Ishaq 


_died five years ago and that the widow had 


been in possession of his property in lieu 
of her dower-debt of Rs, 5,000 ever since 
his death. The lower Appellate Court 
upheld this finding, 

In this second appeal the only point taken 
is that the finding of the Courts below 
that the widow had been in possession of 
Sheikh Abdul Sattar's property in lieu of 
her dower was a finding not of fact but of 


‘on this Court. 


= 
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law and wasa wrong finding. If that find- 
ing bea set aside, then under Art. 104 of the 
Limition Act the widow's claim to dower 
would be time-barred. 

The first question that arises in respect 
to this question is whether the finding of 
the lower Courts as to the widow's posses- 
sion in lieu of dower was a finding of law 
or finding of fact. It appears'to have been 
regarded by the lower Courts as a finding 
of fact but, in my opinion, it cannot be re- 
garded in this light. There was no doubt 
that the widow was in actual possession for 
the last five years and long before her hus- 
band had not been heard of for 14 years 
and all that time she must have been in 
actual possession. The finding to this effect 
was a finding of fact but the question arises 
whether she was in possession in lieu of her 
dower or whether she was in possession 
merely because her husband was absent. 
It appears that some five years ago the 
widow applied to the Mutation Court for 
entry of her name. Her application is not 
on the file but it must be presumed that 
she wished her name to be entered in place 
of her husband as she considered his long 
absence was sufficient proof of his death. 
The Mutation Officer, owing probably to 
what may be regarded as an excess of cau- 
tioa, directed that her name should be 
entered “along with her husband Muham- 
mad Ishaq who had not beentheard of for 
along time”. The form of this entry, how- 
aver, is of no evidential value. Nor indeed 
does the entry prové anything one way: or 
the other as to possession. What is signifi- 
cant is that an application for alteration of 
the entry was made and allowed. This 
shows that from the date of the entry the 
intention of Musammat Aqida Bibi was to 
hold the property of her husband in lieu of 
her dower. It was not, however, necessary 
for the Courts below nor for this Court to 
base a finding as to her intention on the 
evidence, provided that itis possible to hold 
that her husband was dead and that she 
continued to be in ‘possession of his pro- 
perty after his death. As to the first fact 
this Court is bound by the concurrent find- 
ing of the lower Courts that the husband 
died five years before suit, This finding 
apparently was based on a single witness. 
That is no reason for its not being binding 
Now, if. the husband was 
dead and the widow remained in possession 
after bis death, it will be presumed that 

ar possession wae in lieu of dower. This 
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presumption is mentioned as a presump- 
tion on Muhammadan Law on page 120 of 
Tyabjee’s Principles of Muhammadan Law, 
First Edition. In Mulla’s Muhammadan 
Law, êth Edition, page 181 the legal position 
is stated slightly differently. It is stated that 
the widow has a right of retention “when 
she ig in possession of the property of her 
deceased husband, having obtained such 
possession lawfully and without force or 
fraud, and her dower or any part of it is 
due and unpaid.” In this view of the law 
it is not necessary to prove with what inten- 
tion she may have retained possession of her 
husband's property. It is only necessary to 
prove that she got possession rightfully 
during his life and that at the time of his 
death her dower was unpaid. 

The argument which has been raised by 
the appellant appears to me largely based on 
the misconception that in this case the 
widow could not have got possession of her 
husband's property until his death was 
presumed. She was in actual possession 
from the date when the husband went 
abroad on his travels. Her lien on the pro- 
perty came into existence as from the date 
une the Courts below have held that he 

ied. 

For the above reasons [ dismiss the 
appeal with costs. 

ALN, A. 


4 


Appeal dismissed. 
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MADRAS HIGH COURT. 
Crvic Revision Psrition No. 656 or 1925. 
October 7, 192s. 

Present:—Mr. Justice Odgers. : 
TIRUVENGADATHA IYENGAR— 


-PETITIONER | 
versus 
L. V. THIRUVENGADAM IYENGAR 
—RaSPONDENT. 


Guardians and Wards Act (VIII of 1890), ss. $4, 
85, 86,41 (8)—Discharge of guardian—Procedure for 
scrutiny of .accounts—Regular suit. : , 

Where a guardiah appointed by Court under the 
Guardians and Wards Act has been finally discharged, 
the Court can, acting under s. 41 (3), direct the 
accounts in his possession to be delivered, but when 
the measure of the guardian’s liabilities is sought to 
be put in issue, the proper course is to apply to the 
Court under s. 35 or s. 36 and then file a regular 
suit against the guardian. [p. 601, cols. 1 & 2} 

Bathina Subbarami Reddi v, Gonesam Pattabhi- 
rami (3) and Harikrishna Chettiar v. Govindarajula 
Naicker (5), followed. < 

Sita Ram v. Gobindi (4), dissented from, 
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Petition, under s. 115 of Act V of 19038 
and s. 107 of the Government of India Act, 
praying the High Court to revise the 
order of the District Court, Madura, in 
I. A. No. 653 of 1924, in O. P. No. 180 of 
1912. 

JUDGMENT. —This is an application 
to revise the order of the learned District 
Judge of Madura dismissing a petition 
by a minor who attained majority. Under 
s. 34 (c) and (d) of the Guardians and 
Wards Act, the petitioner asks for-a proper 
scrutiny of the accounts submitted by the 
guardian or ex-guardian. I use this ex- 
pression because the order made by the 
previous District Judge was that the 
guardian would be discharged subject to 
his furnishing proper accounts. The 
.guardian has since submitted his accounts 
and the District Judge does not say they 
are improper. The learned District Judge 
regards; the case in Nabu Bepari v. Sheikh 
Muhammad (1) as direct authority in sup- 
port of the objections taken on behalf of 
the guardian that no such order can be 


made under s. 34 when once the ward has’ 


attained majority. ‘The learned Vakil for 
the petitioner points to Syed Abdul Rahi- 
man Sahib v. Abdulla Sahib (2) as an 
authority of this Court, as: directly con- 
trary to Nabu Bepart v. Shikh Muhammad 
(1). But all that the former decides is 
that they}cannot follow the decision of 
the Oaleutta High Court as to the effect of 
the termination of the guardianship on 
the powers of the Court under sections 
quoted, that is to say, the provisions of s. 
41 (3) and s. 45 (1) (c). These sections 
yalate to failure to deliver property or 
accounts. The‘law has been exhaustively 
considered quite recently in the case re- 
ported ‘in Battina Subbarami Reddi v. 
Ganesam Puttabhirami Reddi (3) by a 
Bench of this Court. The learned Judges 


recognised in their judgment that where a . 


.guardian has been finally discharged the 
Court can act under s. 41 (3) and they 
held that it is contrary to the intention of 
the Act that a detailed scrutiny of accounts 
should be held in order to ascertain what 
amount is really due by the guardian. 
‘fhe learned Judges held that the Act 
leaves all these questions for decision by 


1) 5 0. W. N. 207, 

2) 16M. L. J. 986. > 
_(3) 97 Ind. Cas. 578; 51 ÀL L, J, 249; (1926) M. W. 
N. 695; 24 L, W. 525; A, L R.1926 Mad. 977; 50 M. 
BO. 
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a suit outside guardianship proceedings, 
True tha decision in Sita Ram v. Gobindt 
(4) is to the contrary effect, namely, that 
under the Act the Court can hold an enquiry, 
as to the correctness of the accounts, that 
is to say, that the Court should not accept 
any accounts that may be put before it by 
the guardian. But that authority has been” 
expressly dissented from in the judgmer” 
I have just referred to and that judg 
ment is, of course, binding on me. In a 
somewhat similar case in Harikrishna 
Chettiar v. Govindarajulu Naicker (5) where 
the Court ordered a guardian to deposit 
in Court a sum found due from him, it 
was held that the order was one passed 
under s. 43 (1) and not under s. 34 (d) and 
the Court was of opinion that when the 
measure of the guardian’s liability is sought 
to be put in issue the proper course is to 
apply to the Court under s. 35 ors, 36 
and then file a regular suit against the 
guardian. 
I am then asked to reduce the ambit of 
this petition to one for simply ordering 
the guardian to pay into Court the amount 
shown to be due in his account. This 
petition does not ask for that relief, There 
isno limitation in these matters. It, is of 
course, open to the petitioner to put in a 
petition for this purpose hereafter. I do 
not think any good reason has been shown 
why I should reduce the ambit of this 
petition in the present case. The order, 
therefore, of the learned District Judge was 
right and the revision petition must be 
dismissed with costs. 

T x n aa Petition dismissed. 
ag R. 1904 al. 594 ; 46 A. 458; ae A. L. J. 583; 
. Cas. 332; 50 M. L. J. 273: 

420; (1926) M. W. N. 359; A. L R. 1626 Ate i m 





ALLAHABAD HIGH COURT, 
Szoonp Givin APPEAL No. 65 or 1995. 
January 21, 1927, 
Present :-—-Mr. Justice Boys and 
Mr. Justice Kendall. 
HUB LAL-—PLAINTIFE—APPELLAN p 
` versus 


GILZARI LAL—DEFENDANT—RESPONDENT 
Civil Procedure Code (Acia V of 1908), s. 11--Reg 
judicata, doctrine of, ‘applicability of, to question of 
law—Court trying prior suit, whether must be cur. en 
tent to try subsequent suit, j 
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Oivil Procedure Oode to limit the operation of the 
section to an issue of fact. A decision on a question 
of law may, therefore, operate as res judicata. |p. 
602, col. 2.] 

In order that a decision on an issue in a prior suit 
may operate as res judicata in a subsequent suit, 
the Oourt which tried the prior suit must have been 
competent to try the subsequent suit and not merely 
the issue in the subsequent suit with regard to 
which the plea of res judicata is advanced. [p. 602, 
col. 2; p. 603, col. 1.] 

Second appeal from an order of the Sub- 
ordinate Judge, Mainpuri, dated the l4th 
of November, 1924. 

Mr. K. N. Laghate, for the Appellant. 

JUDGMENT.—This is a plaintiff's 
appeal in a suit for damages. on the allega- 
tions that the defendant had wrongfully 
cultivated the plaintiff's share, a joint hold- 
ing, and that the defendant had further cut 
certain trees and taken cerfain fruit from 
groves belonging to the plaintiff. We will 
deal first with the question of joint ten- 


ancy. The trial Court held thatthe plaint- - 


iffs’ joint ownership of the tenancy was res 


-~ judicata, and decreed the plaintiff's claim, 


allotting him Rs. 531-10-0 as damages. 
It is admitted on behalf of both parties 
that there were two previous suits in 1916 
and 1920, in which the question of owner- 


-ship had been decided in favour of the 


plaintiff, The lower Appellate Court, how- 
ever, held that the matter was not res judi- 
cata, because the plaintiff's title was based 
on his acquisition by sale and foreclosure 
of a certain share in an occupancy holding, 
and that such a title was void-under the 
provisions of the Tenancy Act. It further 
held that a wrong decision of a point of 
law could not be the basis ofa plea of res 
judicata, and in supportof this proposition 
it relied on the decision of the Madras 
High Court in Mangalathamal v. Narayana- 
swami Aiyar (|), in which it was held that 
“Jt has long been settled by authority in 
this Court and cannot, we think, now be 
questioned that the erroneous decision by 
a competent tribunal of a question of law 
directly and substantially in issue between 
the parties to a suit does not prevent a 
Court from deciding the same question 
arising between the same parties in a sub- 
sequent suit according to law.” i 
We are, however, unable to concur in 
this expression of opinion. In our view, 
the words of s. 11 of the Code of Civil Pro- 
cedure are clear that “ No Court shall try 
any suit in which the matter directly and 


(1) 30 M, 461; 17 AL DL? J, 250, 
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substantially in issue has......... There is, 
in our view, nothing in these words to limit 
the matter in issue to an issue.of fact. On 
behalf, however, of the respondent a further 
reason has been urged in support of the 
plea that the matter was not res judicata. 
This reason is that while the first suits 
were within the competency of the. Court 
which tried them, that Court could not have 


‘tried the present suit by reason of the fact 
that the valuation of the suit was in excess. | 


of the pecuniary jurisdiction of the Court 
which tried the earlier suits. The facts as. 
regards the pecuniary jurisdiction of the 
two Courts arenot denied by the appellant. 
We think, therefore, that the respondent's 
contention must be accepted that the first 
Court was not competent to try the present 
suit. It is notsufficient that the first Court 
should have been competent to try one or 
other of the issues. Section 11, when split 
into its two parts, is clear, firatly, that 
“No Court shall try any suit in which: the 
matter directly and substantially in issuc 
has been directly and substantially in issue 
in a former suit between the same parties, 
or between the parties under whom they or 
any of them claim, litigating under the 
same title, in a Court competent to.try such 
subsequent suit, and has been heard and 


| finally decided by such Court,” and second- 


ly that “No Court shall try any issue in 
which the matter directly and substantially 
in issue has been directly and substantially 
in issue in a former suit between the same 
parties or between the parties under whom 
they or any of them claim, litigating under 
the same title, in a Court competent to try 
the suit in which such issue has been sub- 
sequently raised, heard and finally decided 
by such Court.” It is clear, when the 
section is thus split up, that in both cases 
the trial Court must have been competent 
to try the later suit and not merely an issue 
in the later suit. On behalf of the appel- 
lant reliance has been placed on Shahzade 
Singh v. Mohammad Mehdi Ali Khan (2), as 
supporting the proposition that the pecu- 
niary jurisdiction of the trial Court has no 
bearing on the application of the principle 
of res judicata, We think, however, that 
this contention is unfounded. In that case 
it was urged that the fact that the trial 
Court, a Revenue Court, had only jurisdic- 
tion up to Rs. 100 and the suit’ in the later 
Civil Court was valued at Rs. 250 did not 


(2) 3 Ind, Cas, $54; 32 A. 8; 6A. L. J. 927, 
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prevent the application of the principle of 
res judicata; but the ratio decidendi was not 
that the question of the valuation of the 
suit was immaterial, but that the Revenue 
Court deciding the question of title must 
be deemed to be the Civil Court of lowest 
jurisdiction which would have been com- 
petent to try the suit, if the parties had 
been referred to a Civil Court. If it were 
to be deemed such Civil Court, that Civil 
Court would have had power to try the 
later suit. The case, therefore, does not 
support the contention of the appellant. 
On the other hand we have been referred 
by the respondent to Sheikh Hassu v. Ram 
Kumar Singh (3). We think, therefore, 
that though the rejection of the plea of res 
judicata cannot be supported for the reason 
given by the lower Appellate Court, yet for 
the other reason which we have stated the 
question of the plaintiff's title was not res 
judicata, If the matter then is open to 
decision in the present suit, there can be 
no question but that the plaintiff did not, 
ia virtue of the terms of the Tenancy Act, 
acquire a title in the occupancy holding by 
his sale and foreclosure. That being so, 
his claim for a declaration of his share and 
damages must fail. 

_ We now turn to consider the plaintiff's 
claim so far as it concerns the groves and 
damages for cutting the trees and taking 
the produce of those groves. The trial 
Court held that in certain suits between 
the parties the land in question had been 
held to be groves. In this case it did not 
hold that the matter was res judicata, but 
went on to say that there was no reliable 
evidence to the contrary. It further held 
that the prior suits showed that the plaint- 
iff owned all of the groves except two of 
them, and finally on the evidence held that 
the defendant was in possession and had 
taken the produce ; and it gave the plaint- 
iff damages in two amounts of Rs. 141-2-9 
and Rs. 93-5-4. Thelower Appellate Court 
did not refer in regard to these matters to 
the prior suits or to the question of res 
judicata; but in view of our decision above 
as to the application of the principle of 
yes judicata to the joint tenancy it is clear 
that the lower Court was right so far in 

its dealing with these issues. It did, in 

fact, reject the plaintiff's claim on the 

gtound that there had been a partition in 

1917. No attack on the finding in this 

mY 16 A, 183; A. W, N. (1694) 18; 8 Ind Dec. (x. s.) 
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respect has been made before us in a ppeal 


- and it is, therefore, unnecessary for ug to 


further consider this question. The lower 
Appellate Court after considering the parti- 
tion and matters bearing thereon, arrived 
at the conclusion that ‘tthe plaintiff re- 
spondent has totally failed to substantiate 
his claim.’ The result is that the appeal 
fails in its entirety, and is dismissed with 
costs. 

Z. K. Appeal dismissed, 


en 


CALCUTTA HIGH COURT, 
APPEAL FKOM APPELLATE Decerk No, g2y 
oF 1924, 
November 26, 1926, 
Present:—Mr. Justice Mukerji and 
y Mr. Justice Graham. 
ABDUL BARI AND OTAERS—DEFENDANTS— 
APPELLANTS 
p VETSUS 
Srimati AMIRJAN AND OTIIHRg— 
PEO PLAINTIPRS RESPONDENTS, 
aud- at asule darian f A 
when maintainable, SA A D Kadi, 
A decree cannot be challenged i subse 
upon the ground that it Beare bye Poe 
obtained by means of perjured evidence, false co. 
ments or the like. Where, however, the allegation: is 
that the decree was obtained by practising a a S 
fraud upon the Oourt, a separato suit to set Abia Nie 
ap is aa | 4 604, col. 1; ae 
ppeal against a decree of t istri 
Judge, Chittagong, dated the eth oan 
vember, 1923, affirming that of the Munsif 
Second Court at Satkania, dated the 18th of 
April, 1922. 


Babu Norendra Kumar Das, for the Ap- 


pellants. 

Babu Chandra Sekhar Sen, for the Re- 
spondents. 

Babu Biraj Mohan Majumdar 5 
Deputy Registrar. bere ene 


ces SIDE ENT. 
Mukerji, J.—The plaintiffs inst; 
the suit out of which this appeal pie op 
setting aside a decree passed in a mort age 
suit on the ground that it was fraudulent r 
obtained, and for other reliefs. 4 
In 18386, two persons Uzir Ali 
Khadim Ali executed a mortgage 
of lands of Sch. I to the plaint. 
Uzir~Ali alone executed a document, i 
respect of the lands of Schs. I and iat ie 
the plaint, the exact character of which is 
disputed in the presed suit, The interest 
of the mortgagee under the document of 


: and 
in respee, 
In 1592, 


4 
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1886 ultimately passed on to one Asgar Ali 
who in 1890 instituted a suit, being Suit 
No. 25 of that year, on the basis of the said 
mortgage, obtained a decree and in execu- 
tion thereof purchased the lands of Sch. I 
and then sold them to the predecessors of 
the present defendants. 

The plaintiffs who are the heirs of Uzir 
Ali at first instituted Suit No. 636 of 1920, 
practically ignoring the mortgage of` 1886 
and praying to redeem the lands of Schs. I 
and II, treating the document of that year 
as a mortgage. The claim was opposed on 
the ground that the defendants were in 
possession under purchase from Asgar Ali 
who had obtained the decree under the 
mortgage of 1886 as aforesaid. The plaint- 
iffs then withdrew that suit with liberty to 
bring a fresh one. Then the present suit 
was filed. 

Shortly stated, the plaintiffs’ case is that 
the mortgage of 1886 had been paid off, 
Suit No. 25 of 1898 was a fraudulent one 
and all proceedings taken therein were 
tainted with fraud and the plaintiffs had no 
knowledge of them and consequently the 
decree and proceedings subsequently held 
were void and inoperative. 

The main defence of the defendants on 
the merits was that Uzir Ali himself had 
appeared in Suit No. 25 of 1898 and had 
filed a written statement pleading that he 
had tendered: the money due onthe mort- 
gage of 1886 but it had not been received 
and that Uzir Ali had thereafter withdrawn 
from the contest, and that there was no 
fraud. The other defences of the defend- 
ants were that the suit was barred by limi- 
tation and the document of 1892 was a 
kabala and not a mortgage and conse- 
quently the plaintiffs had no rights left in 
them under which they could get any relief 
in the suit. 

The Courts below have concurrently dec- 
reed the suit. Some ofthe defendants have 
then preferred this appeal. 

The appellants’ first ground is that the 
guit is not maintainable and that at any 
vate the findings of the lower Appellate 
Oourt are not sufficient to sustain the 
decree. The suit, it must be remembered, 
is not founded upon 2 mere allegation that 
the decree was wrong or incorrect or obtain- 
ed by perjured evidence but upon allega- 
tions which, if true, would: amount toa 
gross fraud practised in relation to the 
proceedings in Court. It is well settled 
that upon such allegations a decree may 
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always be challenged. As regards the 


‘question of sufficiency of the findings the 


one that is enough to vitiate the decree is 
that Uzir Ali never appeared in the suit, 
but a written statement purporting to have 
been his, had been fraudulently filed in the 
suit. This finding has been recorded in so 
many words in the judgment of the learned 
Munsif. That the Judge has affirmed this 
finding is clear from his observation that 
“it is difficult to believe that Uzir Ali 
having fabricated a false receipt would 
allow the suit to be decreed in this fashion 
and itis more clearly apparent from his 
finding on the question of plaintiffs’ know- 
ledge of the proceedings which he- says 
dates from 1926, namely, from the time 
when the written statement in Suit No. 636 
of 1920 came to the plaintiffs’ knowledge. 
This ground, therefore, has no substance. 

The question of limitation, which has 
been next argued on behalf of the appel- . 
lants, cannot arise if the finding on the 
question of plaintiffs’ knowledge which isa 
finding of fact is right. 

Lastly, the appellants contended that the 
document of 1892 wasa kabala and nota 
mortgage. The learned Judge in view of 
the paucity of the materials on the record 
has left the question open, and the learned 
Vakil for the appellants was eventually 
convinced about the propriety of this course 
adopted by the learned Judge, 

The appeal fails and is accordingly dis- 
missed with costs. 

Graham, J.—I agree. If it were the 
case that the former decree, which it is 
sought to set aside, had been obtained by 
fraud in the ordinary sense of the word, 
e.g., by means of perjured evidence, false 
documents, or the like,so as to mislead the 
Court and obtain an erroneous decision, I 
should not in that case be prepared to hold 
that the matter could be re-opened, and 
the decree set aside. There is, however, 
something more than that. There are, as 
my learned brother has pointed out, con- 
current findings in both the Courts below 
that the decree in the former suit (No. 25 


- of 1898) was obtained by practising a gross 


fraud upon the Court, and, that being so, 
it is well established by authority that the 
decree is liable to be set aside. 

Z. K. Appeal dismissed. 


[100 £, 0. 1927] 


ALLAHABAD HIGH COURT. 
Secon Cryin AretaL No. 1075 or 1924. 
January 27, 1927. 

Present :—Mr. Justice Lindsay. 
Musammat AISHA BEGAM—PtatntiFF 
— APPELLANT 
‘ Versus 
. DAULAT SINGH—Derenpant 
— RESPONDENT. 

Custom—Hzistence of custom—Question of law— 
Second appeal—Civil Procedure Code (Act V of 1908), 
s. 100—Abadi—Tenani’s rights—Alienation of house 
site, validity of. 

The question whether a custom exists or not, is a 
question of law fcr purposs of second appeal where 
the lower Appellate Court has acted upon illegal evi- 
dence or on evidence legally insufficient to establish 
the alleged custom. [p. 605. col. 2, | 

Ram Bilas v. Lal Bahadur (1), followed. 

Where an agriculturist is allowed to build a house 
for his occupation in the abadi he obtains, in the 
absence of a special contract to the contrary, merely 
aright to use that house for himself and his family 
so long as he maintains the house and so long as he 
does not abandon the house by leaving the village, 
and in the absence ofa special grant by the zemindar, 
the tenant has no interest which he can sell by 
private sale or by sale in execution except such in- 
terest as he has in the timber, roofing and wood- 
work of the houss. [p. 606, col. 2.] 

Sri Girdhariji Maharaj v. Chote Lal (3), followed. 

A tenant in the village of Pali Muqimpur is not 
_ entitled by custom to transfer the right of occupancy 
tibia} site in the abadi on which he has built a house. 
ibid.]’ 

Second appeal from the decree of the Dis- 
trict Judge, Aligarh, dated the 17th of 
April, 1924. i 

Messrs. A, M. Khwaja and Mukhta 
Ahmad, for the Appellant. ; 


Mr. P. L. Banerji, for the Respondent. 


JUDGMENT.—The suit in this case 
was a suit for ejectment. The plaintiff 
claimed, as the zemindar of a village called 
Pali Mugimpur, to eject the second de- 
fendant who claimed to be rightly. in pos- 
session of the site of a house situated in 
the village. The plot on which the . house 
. stands is described as No. 84. The case of 
the plaintiff was that this defendant, 
Daulat Singh, had no right whatever to 
occupy this plot against her will. Admit- 
tedly this plot was once in the occupation 
of an agricultural tenant named Chhidda 
Khatik. The story of the plaintiff was that 
Chhidda abandoned the village without 
paying his rent. She stated that for this 
reason the site of the house had escheated 
to her as zemindar. It was alleged that on 
the 28th of January, 1921, Chhidda had 
sold the materials of his house under a 
registered sale-deed for Rs. 100 to the first 
defendant Nand Ram Khatik who was his 
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relation. After this Nand Ram is said to 
` have sold this house tothe second defend- 
ant Daulat Singh. The suit was contested 
by Daulat Singh on various grounds ard 
amongst other pleas taken was a plea of 
custom which is described as follows in 
para. 7 of the written statement: 

“It is acustom in the village that every 
inhabitant of it has been mortgaging ard 
selling hishouse and they have been sold 
by auction. The plaintiff or his pre- 
decessor-in-title never took any objection 
to it” 

The Court of first instance decreed the 
claim, The lower Appellate Court has re- 
versed the decree of the first Court being 
of opinion that there was a custom enabl- 
ing a tenant to transfer his right to the 
occupation of the site of his house. 

One of the grounds which is taken in 
appeal is that the finding of the Court 
below regarding the existence of the custom 
is not supported by any legally sufficient 
evidence. It may be observed here that 
this is recognized as a good ground in second 
appeal, and inthis connection I need only 
refer to the Full Bench decision of this 
Oourt reported as Ram Bilas v. Lal Bahadur 
(1). At page 318* of the report Stanley, 
U. J., stated that he agreed in the view 
expressed in the case of Hashim Ali v. Abdul 
Rahman (2) that where a question arises 
as to the existence or non-existence of a 
particular custom where the lower Appel- 
late Court hasacted upon illegal evidence 
or on evidence which was legally insufficient 
to establish an alleged custom the question 
is one of law. 

I have decided, therefore, to examine 
the evidence which was before the Court 
below in support of this alleged custom. 
he burden of proof was on the defendant. 
A copy of the wajib-ul-arz, art. 25. was 
produced by the plaintiff. In this it is 
stated that in this village the tenants’ 
houses haveall been built by the tenants 
themselves with their own materials and 
their own labour and so the tenants are the 
owners of the materials. Itis further stated 
that tenants are entitled to occupy the 
houses so built so long as they remain 
settled in the village and after their death 
their children have the right tooccupy It 
is also stated that ifa tenant abandons tke 


(1) 30 A. 311; A. W. N. (1908) 112; 5 A. L. J. 456; 
4 M. L. T. 169. 

(2) 28 A. 698; A. W. N. (196) 157; 3 A. L. J. 467 
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village or dies without heirs the ‘house 
becomes the property of the zemindar. 
There is nothing here by which any right 
` to transfer the site of a house or to transfer 
the right to occupy it is recognized. The 
defendant produced three documents of sale 
for the purpose of showing that sales had 
taken place purporting tobe sales of houses 
with their sites, or with the right to 
occupy the sites. One of these is of the 
year 1898, another of the year 1919 and the 
third of the year 1922. Two other docu- 
ments apparently were put in but 
were not proved, The oral evidence on 
behalf ofthe defendants was as follows:— 
There was the statement.of a man, Dal 
Chand, who said hehad bought a portion 
of a house in the month of June, 1919, from 
one Gobinda Dhobi. Dal Chand said he 
subsequently sold this house, He stated 
in his examination-in-chief.that purchasers 
of houses have a right to occupy. In cross- 
examination Dal Chand said that he could 
not state whether he bought . the materials 
only of this house or the land” as well. 
Daulat Singh, the defendant, deposed to a 
custom of selling houses without the leave 
of the zemindar. He said that he had heard 
of lots of sales. He admitted that it was 
not stated in the sale-deed which was 
executed in hisfavour, whether there was 
asale only of the materials orof the land 
also. Several witnesses who were produced 
on behalf of the plaintiff were cross- 
examined, and some attempt has been made 
to extract from their cross-examination 
support for the case of the custom set up 
by the defendant. For example, the Pat- 
wari was examined and made an admission 
in cross-examination that houses were 
` auctioned and that sales and mortgages 
were made without any nazrana being 
given to the zemindar. He mentioned 
one specific instance in which a house had 
been sold by auetion without any nazrana 
being paid. Then one Umrao, the agent 
orattorney of the plaintiff was examined. 
He stated that cultivators mortgage and 
sell their houses and have always done so. 
He said also that houses were sold by 
auction but he was unable to say whether, 
when such sales took place, the sites were 
also sold or only the materials of the 
houses. ` 

I am satisfied that there is no sufficient 
evidenee on the record to prove the custom 
set up by the defendant. 

The general law on this question of the 
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rights of tenants with respect to their 
houses was laid down in the case reported 
as Sri Girdhariji Maharaj v. Chhote Lal (3). 
There it was held that where an agri- 
culturist is allowed to builda house for 
his occupation in the abadi he obtains, in 
the absence of a special contract to the 
contrary, merely 4 right to use that house 
for himself and his family so long as he 
maintains the house and so long as ho 
does not abandon the house by leaving 
the village. It was further held that in 
theabsence of a special grant by the 
zemindar the tenant has no interest which 
he can sell by private sale or by sale in exe- 
cution except such interest as he has in the 
timber, roofing and wood-work of the 
house, 

In that case it was also stated thatif the 
defendant had set up a local custom by 
which an occupier could sell his right to 
occupy, the Judges would have been pre- 
pared to hold that such special custom was 
bad. This, however,in the circumstances 
was an obiter dictum, and there is at least 
one case in which a right to transfer the 
right of occupancy has been recognized [see 
the ruling in Tajammul Husain v. Banwari ` 
Lal (4).]| But there, it will be observed, 
there were noless than 126 instances cited 
ranging over a period of sixty years. 

In the present case the evidence is of 
the flimsiest possible description, and, in 
my opinion, the lower Appellate Court was 
wrong in holding that a tenant in this 
village of Paliis entitled to transfer the 
right of occupancy of the site on which 
a house bas been built. Itis quite true 
that there is evidence to show that Pali is 
avery large village. The Patwari stated 
that at the last census it contained 1,800 
inhabitants, and there is also evidence to 
show that there area number of: shops in 
the village. Nevertheless it does not 
appear to me that Pali has ceased to be 
an agricultural village; and in the present 
case the man, Chhidda, who transferred the 
house in the first instance was, undoubtedly, 
an agricultural tenant, 

The appeal is allowed, the decree of the 
Court below is reversed and the decree of 
the Court of first instance is restored. The 
plaintiff-appellant is entitled to her costs 
both in the lower Appellate Court and in 


(3) 20 A. 248; A. W. N. (1898) 27; 9 Ind. Dec, 
(x. 8.) 520. 

(4) 88 Ind. Cas. 752; 23 A. L. J. 932; L. R. 6 A, 
179 Rev; A. L R, 1926 All. 47; 48 A. 77. 
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this Court. The costs in this Court will 
include fees on the higher scale. 
A, N, A Appeal allowed. 


CALCUTTA HIGH COURT. 

“APPEAL FROM APPELLATE DecReE No. 2316 

oF 1924." . 
November 18, 1926. 

Present :—Mr. Justice Cammiade. 
HACHANUDDI—Dzrenpant No. 1— 
APPELLANT 
VETSUS 
ASIMADDI AND 0THERS— PLAINTIFFS— 

. RESPONDENTS. 

Limitation Act (IX of 1908) .Sch. I, Art. 144—Land- 
lard and tenant—Suit for rent--Denial of relation- 
ship of 
Hjectment suit— Limitation, commencement of. 

Plaintiff instituted a suit for rent against the de- 
fendant and the defendant in his written statement 
denied the relationship of landlord and tenant. The 
defence was given effect to by the trial Court ‘and 
the suit was dismissed and an appeal against the 
More than twelve years 
after the date of the written statement filed by the 
defendant in the suit but within twelve years after 
the dismissal of the appeal the plaintiff instituted 
a suit to eject the defendant from the holding of 
which he had continued in possession throughout: 

Held, that the defendant’s possession became ad- 
verse to the plaintiff from the date ofthe filing of 
the written statement in the previous suit and that, 
therefore, the plaintiff's suit was barred by time. 


Appeal against the decree of the Sub- 
ordinate Judge, Firat Court, Bakarganj, 
dated the 26th May, 1924, reversing that of 
the Munsif, Seventh Court at Barisal, dated 
the 8th September, 1923. 

Babus Suresh Chandra Talukdar and 
Mohendra Kumar Ghose, for the Appellant. 

Babu Probodh Chandra Kar, for the .Re- 
spondents. 

JUDGMENT.—This is an appeal by 
the defendant against a decree declaring 
the title ofthe plaintiffs to certain lands 
and ordering recovery of possession. The 
suit was instituted on the 26th February, 


1923. The defendant's case is that the land 


had never belonged to the plaintiffs and he 
has pleaded further that if the lands had 
ever belonged to the plaintiffs, the plaintiffs’ 
title was extinguished by lapse of time. It 
would appear that two of the plaintiffs, as 
representing the entire body of the land- 
lords, instituted a suit for rentin the year 
1910 against this defendant, The written 
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statement filed by the defendant is not cn 
the record; but from the judgment of the 
Court of first instance, which is dated the 
29th of September, 1910, it would appear 
that the defendant denied the relationship 
of landlord and tenant, and that that de- 
fence was given effect to by the Court. 
More than twelve years elapsed between 
the 29th of September, 1910, and the 26th of 
September, 1923, when the suit was filed. It 
is not disputed that the defendant has been 
in possession throughout this period. The 
learned Subordinate Judge who decided 
the appeal held that limitation had run 
against the plaintiffs not from the date on 
which the defendant filed the written 
statement but from the dateof the order in 
appeal in the rent suit, which order is 
dated the 4th of March, 1911. This finding is 
incorrect, The real date from which 
limitation ran is the date on which open 
assertion of hostile title was made by the 
defendant in his written statement. That 


- date ia not known but it necessarily was 


earlier than the 29th of September, 1910, 
when the judgment of the Munsif was 
As more than twelve years 
have elapsed since the defendant asserted a 
hestile title to the land and began poseers- 
ing the Jand adversely to the plaintiffs, the 
cefencsant, if he had no title before, Les 
acquired one by prescription, 

The appeal is accordingly allowed, tle 
decree of the Subordinate Judge is set 
aside and the decree of the Munsif is re- 
stored with costs in all Courts. 

Z. K. «lppeal allowed. 


MADRAS HIGH COURT. 
APPEAL Suit No. 128 oF 1926, 
November 9, 1926. 
Present:—Mr. Justice Odgers and 
- Mr. Justice Jackson. 
KOZHIKKOT PUTHIA KOVILAGATH 
MANAVEDAN alias ANUJAN 
RAJA AVL, AND OTHERS— PLAINTIFFS 
Nos. 1 to 3 AND DEFENDANT No, 13— 
APPELLANTS 
versus 
KOZHIKKOT PUTHIA KOVILAGAT I 
KIAYATHIN SREEDEVI alias 
VALIA THAMBURATHI Avt. AND OTHERS 
— DEFEYDANTS— RESPONDENTS 
Malabar Law— Karnavan, powers and obligations u- 
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—Suit for removal of karnavan and for accounts— 
Relief for removal becoming impossible— Accounts, 
whether can be ordered. 


The karnavan ofa Malabar tarwad is the manager 
“of the family estate. He may administer that estate 
for the benefit of the family according to his own dis- 
cretion, and isnot bound to render any account or 
pay to ‘the tarwad any surplus he may have in his 
hands provided he does not devote it to other than 
tarwad purposes. But if it be proved against the 
karnavan of a Malabar tarwad that he has abused 
his discretion and fraudulently misappropriated the 
family estate, he must account for that transaction. 
On proof of fraudulent alienation or misappropriation. 
© by the karnavan the junior members suing on behalf 
of the tarwad will be entitled to recover from the 
karnavan personally the amount of which the tarwad 
has been defrauded. [p. 609, col. 2; p 610, col. 1.] 

If it be proved generally that he is a bad manager, 
he will be liable to removal, unless he gives a good 
account of his management. But he cannot be com- 
pelled actually to render accounts by a threat of re- 
moval or for any other reason. [p. 610, col. 1.] 

Although a karnavan may be made liable to account 
for each proved defalcation in a separate suit framed 
for the purpose, yet the prayer for a general render- 
ing of the accounts in a suit for his removal and 
accounts cannot be granted where the prayer for his 
‘removal becomes impossible. [p. 610, cols. 1 & 2.) 


Appeal against the decree of the Court 
of the Additional Subordinate Judge, 
Calicut, in O. S5. No. 16 of 1925 (O 8. 
No. 50 of 1924, Sub-Court, Calicut). 


Mr. C. V. Ananthakrishna Iyer, for the 
Appellants. 


Mr, T. R. Ramachandra Iyer, for one 
Respondents. 


JUDGMENT.—tThe parties to this suit 
are members of the family of the Zamorin 
of Oalicut, but for the purposes of this 
appeal it is unnecessary to detail the com- 
plicated rules of succession prevailing in 
that family. In essence the suit is simple, 
and the learned Vakils on either side have 
proceeded (and, in our opinion, rightly pro- 
ceeded) on the assumption that it is a suit 
for the removal of the karnavan of an 
ordinary. Malabar tarwad, coupled with the 
prayer that he. be ordered to furnish 


5 


general accounts for the period of his. 


office. In this family, the karnavan hap- 
pens to be a woman, the Ist defendant. The 
2nd defendant is her son, alleged to have 
acted as her manager and to have imposed 
his will upon her to the detriment of the 
tarwad in general. Defendants Nos. 3 and 
4 arethe remaining members of the par- 
ticular branch descended by way of the 

motherhood of the lst defendant (the 
tavazht in Malayalee phraseology). It is 
alleged in the plaint that by the various 
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acts of malfeasance set forth at great. 
length therein para, 12-A to D) Ist and 
znd defendants in collusion have mis- 
appropriated funds belonging to ‘the family 
in general and have devoted them to the 
ist defendant's particular branch. The 
plaintifis are three junior members of the 
family, and they have brcught all the other 
members into the suit by impleading them 
as defendants. 

In the course of the suit, the lst defend- 
ant ceased to'be karnavan because by the 
family rule of succession she moved to a 
higher sphere, Therefore, there was no 
longer any question of removing her (prayer 
A in the plaint), and it only remained to 
consider how far prayers B and O were 
sustainable; directing defendants Nos. 1 
and 2 to render all accounts of receipts 
and expenses of the family from 22nd 
September, 1915, and to pay.whatever sums 
might be found due to the family in general 
from the personal property of defend- 
ants Nos. 1 and 2 and out of tazavhi pro- 
perty of defendants Nos. 1 to 4. 


The learned Subordinate Judge has held 
on the authority of Kenath Puthen Vittil 
Tavazhi x. Narayanan (1) that the karna- 
van is not liable to pay to the tarwad any 
surplus income, and on the authority of 
Karunakara Menon v. Kutti Krishna Menon 
(2) that an anandravan cannot ordinarily 
sue a karnavan to render accounts of his 
management. The right of such junior 
members is confined to suing for mainte- ` 
nance, to suing for cancellation of any trans- 
action entered into by the karnavan to the 
detriment of the family, and to suing for 
his removal. “As incidental to the relief of 
removal from management and only in that 
way, it is competent to anandravans to 
call- upon the karnavan to render accounts, 
But that is allowed not with a view that 
the anandravans may recover from the 
karnavan the amount found due, such a 
remedy being directly opposed to the in- 
herent status of the karnavun, and is un- 
heard of, but simply in order that the 
extent of the loss suffered by the tarwad 
at the hands of the karnavan may be as- 
certained with a view to his removal. But 
when there is no question of his removal 
there is clearly no liability on him to 
render accounts. To hold otherwise would 


(1) 28 M. 182; 14 M. L. J. 415. ` 
uf 38 Ind. Gas. 666; 5 L. W. 511; (1917) M, W. N, 
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be to reduce the karnavan to the position 
of a trustee which he certainly is not.” 
The Sub-Judge has further fouud that 
according to the plaint the 2nd defendant 
stood only in the position of an agent of 
Ist defendant, and was accountable to lst 
defendantalone. Accordingly he dismissed 
the suit, : 

It has been contended on behalf of appel- 
lants that the-karnavan of a Malabar 
tarwad cannot use its funds for purposes 
Other than tarwdd purposes, and assuming 
that the other members of the tarwad can 
prove misappropriation, the karnavan is 
bound to render an account. If general 
misappropriation is proved the karnavan 
must render a general account. In any 
case those who have benefited by such 
misappropriation such as defendants Nos. 2, 
3 and 4 would be bound to account, and 
any special acts of mismanagement by 2nd 
defendant would give a cause of action in 
this suit. ; 

The first ground in appellants’ argument 
is clearly sustainable. ‘Thè learned Sub- 
ordinate Judge may be correctly stating 


the traditional law of his community, but" 


at this date judicial rulings negative the 
extreme position that a karnavan cannot be 
held accountable for alienations made by 
him in fraud of his tarwad, 

Large as the powers of the karnavan 
appear to'be, those powers are essentially 
powers of management: Kaman Menon v. 
Raman Menon (3). The karnavan has not 
any larger right of ownership than any 
. junior member: Govindan Nair v., Nara- 
yanan Nair (4).. The members other than 
the karnavan have the right to prevent the 
karnavan from wasting or improperly alie- 
nating the family property: Vasudevan v, 
Sankaran (5). The'karnavan has no higher 
claim in the enjoyment of the income than 
any other member of the family. He has 
the right to expend as he pleases for the 
common benefit ofall: Narayani v. Go- 
binda (6). His office is fiduciary: Ponam- 
bilath Paraprovan Kunhamod Hajee v. 
Ponambilath Paraprovan Kuttiath Hajee (7). 

In these circumstances it would seem 


proper that the karnavan should make good - 


(3) 24 M. 73 at p.80;4 0. W.N. 810; 10 M. L. J. 
‘245; 7 Sar. P. O. J. 755; 27 I, A. 231 (P. O.) 

(4) 17 Ind. Cas. 473; 23M. L. J. 706 at p. 709; 12 
M. L. T. 585; (1913) M. W. N. 79. 
ao 20 M: 129; 7 M. L. J. 102; 7 Ind. Dec. w. 8.) 


(6) 7 M. 352; 2 Ind. Dec. (x. s.) 829. 
(7) 3 M, 169 at p. 176; 1 Ind, Dec, (1N, s.) 875, 
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from his personal estate any of his defalca- 

tions from the family property; but there 

happens to be no case directly in point. 

However, the observations of Wallis, O. J., 
in Venkanna v. Narasimham (8) seem to 

apply although there the defalcation was 

by a widow with a limited life-eatate. “As 

to the widow's own accountability for wast- 

ing the moveable corpus of the estate, the 
authorities are meagre because the remedy 
against her would rarely be effective, but 
on principle I see no sufficient reason for 
refusing to hold her accountable for waste 
in the sense of making her re-place the 
moveable corpus which she has made away 
with.” 

In Raya v. Gopal Mallan (9) a Bench of 
this Court ruled that if the manager of a 
joint Hindu family were proved guilty of 
negligence or misconduct he would be held 
personally liable for any loss caused to the 
family thereby and in Govindan Nair v, 
Narayanan Nair (4) the substantive right 
of the karnavan in the larwad property is 
held to be of exactly the same character as 
that of the managing member of a Mitak- 
shara fanily. Tnerefore, on proof of 
fraudulent alienation or misappropriation 
by the karnavan the junior members of a 
tarwad, suing on its behalf will be entitled 
to recover from the karnavan personally 


‘the amount of which their tarwad has been 


defrauded. 

It is obvious that in a suit of this charac- 
ter if the junior members have succeeded in 
establishing a case thatcalls for rebutter, 
the karnavan thus put upon his defence 
must render some account of the impugned 
transaction, else he will fail in the suit, 
Such a case is contemplatedin Varanakot 
Narayanan Namburi v, Varanakot Naraya- 
nan Namburi (10) where it is observed: 
“He is not accountable to any member of 
the tarwad in respect of the income of it, 
nor can è suit be maintained for an account 
of the tarwad property in the absence of 
fraud on his part.” And again in Karuna- 
kara Menon v. Kutti Krishna Menon (2): 
“Tf the plaintiff could show that the kar- 
navan and senior anandravan were collude 
ing to defraud the tarwad, it might be 
open to him to file a suit for the removal 
of the karnavan and to ask for appropriate 


= (8) 66 Ind. Cas. 10; 44 M. 984 at p, 988 14 L, Wa 
193; (1921) M. W. N. 590; 41 M. L.J, 279 

(9) 11 Ind. Cas, 666. 

(10) 2 M. 328; 5 Ind. Jur. 243; 1 Ind, Dee, (x, 8) 
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relief on behalf of the tarwad, including 
the rendering of an account.” This pre- 
sumably means that if any specific fraud 
‘is proved against the karnavan in regard 
to some specific item of property he must 
account for his dealing with that item, and 
if a general case of mismanagement is 
made out against the karnavan, he may be 
-liable to removal, unless he can render a 
satisfactory general account of his manage- 
ment. It does not mean, as now contended 
on behalf of appellants, that whenever 
junior members sue to remove their kar- 
navan, they can, by virtue of asking for 
that relief, always demand, as of right that 


. the karnavan shall render general accounts. 


If this were so, the well-known principle 
recognised in this very ruling Karunakara 
‘Menon v. Kutti Krishna Menon (2) that an 
anandravan cannot sue a kamayan for an 
account of his management would become 
a dead letter. For then any anandravan 


“could sue his karnaran for rendering of 


accounts by merely tacking on a subsidiary 
‘prayer for the karnavan'’s removal from 
office. ; 

The matter may be summed as follows:— 
The karnavan is the manager of the family 
estate. He may administer that estate for 
the benefit of the family according to his 
own discretion. He is not bound to render 
any account or to pay to the tarwad any 
surplus he may have in his hands, Kenath 
Puthen Vittil Tavazhi v. Narayanan (1) 
whicb, of course, does not mean that he 
‘may devote the surplus to other than tarwad 


-purposes, but only that-he need not dis- 
“ tribute it among the individual members, 


if in his discretion he preferred to accumu- 
late or invest it for the benefit of the 
family as a whole. If it be proved against 
him that he has abused this discretion and 
‘fraudulently misappropriated the family 
estate, he must account for that transaction. 
If it be proved generally that he isa bad 
manager, he will be liable to removal, unless 
che gives a good account of his management, 
But he cannot be compelled actually to 
render accounts by athreat of. removal or 
for any other reason. 

Therefore, when they pray for a decree 
directing defendant No. 1 to render all 
accounts of receipts and expenses from 
22nd September, 1915, plaintiffs have no 
cause of action. They are entitled to sue 
for a decree removing Ist defendant from 


, management, and to contend, if ist defend- 


ant gives no account by way of rebutter of 
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their proved allegations, that such a decree 
should be granted and Ist defendant 
should be removed. But, if, as in this case, 
the removal is already an accomplished 
fact such a contention would beidle. And 
plaintiffs might have brought their suit in 
different form praying that each proved 
defalcation might be set aside and Ist 
defendant held ‘liable in damages, In its 
present form, and in the present circum- 
stances, the suit discloses no cause of action 
as against Ist defendant, and was rightly 
dismissed, : 

In so far as 2nd defendant acted as the 
agent of lst defendant, a suit which would 
not lie against his principal would not lie 
against him. And in so far as 2nd defend- 
ant atted asa mere trespasser there could 
be no question of calling upon him for 
general accounts. In a properly framed 
suit it would be opento the karnavan as 
representing the tarwad to sue the 2nd de- 
fendant as liable for any proved act of mal- 
feasance or misappropriation. In the same 
way defendants Nos. 3 and 4 or their 
tavazhi might be held liable in a suit for 
setting aside specific transactions, but not 
in a suit for general accounts, a matter in 
whichéthey have no responsibility. 

For the above reasons, we consider that 
the suit was rightly dismissed, and the 
appeal also must be dismissed with costs 
(one set), : 

V. N. V. 
“AN. A, 


DESRANI. 


Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Sreconp Civic Appgats Nos. 1197 AND 1198 

oF 1925. - 
f January 18, 1927. 
Present:—Mr. Justice Lindsay and 
< Mr. Justice Sulaiman. 
KALYAN—Dsgrenpant—APPELLANtT 
versus 
Musammat DESRANI—Puaintirr . 
— RESPONDENT. 

Pre-emption—Hindu widow—Alienation—Transfer 
by reversioner for costs of litigation, whether pre 
emptible—‘Sale', meaning of—Transfer of Property 
Act (IV of 1882), s. 64. 

A transfer by a reversioner of properties in the 
possession of alienees of a Hindu widow, in considera 
tion of the vendee undertaking to find funds fo: 
conducting a litigation against the alienees and re 
covering possession of the properties, is not pre 
emptible. [p. 613, cols, 1 & 2.1] 

Per Lindsay, J.— Such a transfer is nota sale bul 
a transfer ofa share of the chance: of success in s 
suit to be subsequently brought. [p. 612, col. 2.] 

Per Sulaiman, J.—A transfer of property 
which has become vested in a reversioner on the 
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: death of a Hindu widow passes the proprietary title 
in it even though a suit may have tobe instituted 
to recover actual possession. The vesting of such 
title is not postponed till the passing of a decree 
on which delivery of possession would be dependent. 
On the other hand, there may be cases where the 
cash price paid or promised is not the sole considera- 
tion for the transfer but in addition thereto there 
is an undertaking by the vendee to fight out a liti- 
gation and to incur all its costs as well as to run 
the risk of losing his money. In such cases that 
part of the consideration which is other than the’ 
cash price is not capable of exact valuation. A pre- 
emptor cannot bs given a decree for pre-emption of 
the property sold in such a way. [p. 613, cols. 1 & 2.] 


Second appeals from the decrees of the 
District Judge, Jhansi, dated the 7th April 
1925. 

Mr. Mukhtar Ahmad, for the Appellant. 

Dr. N. C. Vaish, for the Respondent, 


JUDGMENT. 

Lindsay, J.—These appeals arise out 
of two suits for pre-emption, the plaintiff 
in each case being Musammat Desrani, 
and -the defendants being Kalyan and 
Paras Ram, 

la order to understand the situation of 
the parties at the time these suits were 
brought, it is necessary to set out the fol- 
lowing facts’ 

The second defendant to these suits, 
Paras Ram, had two cousins named res- 
pectively Parmanand and Pahalwan. When 
Parmanad and Pahalwan died they were 
succeeded by their respective widows and 
it is made to appear that these widows 
during their lifetime alienated the pro- 
perty oftheir husbands by sale in favour of 
certain third parties. 

When Parmanand and Pahalwan died, 
Paras Ram, the second defendant here, 
was the nearest reversioner. 

He was anxious to recover possession of 
the properties which had been alienated 
as above stated by the widows of Par- 
manand but he had not the funds necessary 
to institute the suits which had to be 
brought in order toenable him to recover 
possession. : 


In these circumstances on the 13th of 
September, 1923, - he executed two sale- 
deeds in favour of the defendant, Kalyan. 
- By one of these ‘deeds he purported to 
transfer by sale a portion of the zemindari 
share which had belonged to his cousin 
Pahalwan. By the other document in a 
similar way he purported to tranefer a 
portion of the zemindari property which 
had belonged to Parmanand, 
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The documents were of a similar de- 
scription and we need only refer to the 
document’ which dealt with a portion of 
the share which had belonged to Pahalwan‘ 
In this sale-deed Paras Ram sets out the 
facts and refers to the transfer which had 
been made by Pahalwan’s widow Musam- 
mat Rani Bahu. He recited that it was 
necessary for him to bring a suit to re- 
cover Pahalwan’s property from the alienees 
of tha widow and he declared that he had 
no funds for that purpose. He goes on 
to say that Kalyan had agreed to find him 
the money for this litigation and in con- 
sideration of Kalyan’s undertaking to 
supply him with funds he purported to 
transfer to Kalyan a portion of the property 
which had once belonged to Pahalwan. 
In this document Paras Ram states that 
he has sold absolutely the property specifi- 
ed in the deed for the costs of ‘the suit 
which were estimated to amount to about 
Rs. 1,000, It was stated in the deed that 
Kalyan undertook to join Paras Ram in 
the suit which was tobe brought to re- 
cover Pahalwan's property; and then the 
deed goes on to say that “when a decree 
for possession has been passed Kalyan will 
get possession of the shares sold to him 
through the Court’. A farther provision 
of the deed in question was that Kalyan 
was to pay the consideration inthe fol- 
lowing manner, namely, he was to supply 
all costs which might be incurred up to 
the High Court in appeal. If these costa 
were to exceed the sum of Rs. 1,000 
Kalyan was not to be in a position te 
recover any excess from the vendor Paras 
Ram. Then the document sets out that 
in case a decree for possession is passed 
Kalyan will take possession of the pro- 
perty being sold to him and will get 
mutation made in his favour and will re- 
main in possession as owner. The document 
wound up with the usual] declaration to 
the effect. that Paras Ram had executed 
this document as a deed of absolute sale. 

Following on this deed a suit was filed 
on the 17th of September, 1923, in which 
Paras Ram and Kalian were arrayed as 
plaintiffs. The defendants were the per- 
sons to whom Pahalwan’s widow, Musam- 
mat Rani Bahu, had alienated the pro- 
perty of Pahalwan. On the 17th of April, 
1924, the suit was compromised, Under . 
the compromise the defendants retained 
a portion of the property in dispute and 
consented toa decree for the balance in 
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favour of the two plaintifis. The decree 
provided that out of the property allotted 
“to the plaintiffs Kalyan was to get a 9-16ths 
‘share, while Paras Ram was to get a 7-16ths 
share. 

Following on this we have the present 
suit for pre-emption which was filed on 
the 6th of September, 1924. The plaint- 
iff, Musammat Desrani, having set out the 
facts as I have stated them above, claimed 
that she was entitled to pre-emption of this 
property on payment of a sum of Rs. 200. 
In the plaint it was represented that the 
costs which Kalyan had disbursed in con- 
nection with the suit for possession could 
not have amounted to more than thatsum. 

The facts in the second suit, namely, the 
suit out of which Second Appeal No. 1198 
arises, were similar, and the Court below 
tried both cases together. The result in 
the Court of first instance was that the 
plaintiff gota decree for pre- emption in 
each case. The Munsif was of opinion 
that Kalyan had spent Rs. 963 in conduct- 
ing the litigation which was necessary for 
the recovery of the property from the 
aliénees of the widows. He split this sum 
into two and gave the plaintiff a decree 
in each case for pre-emption on payment 
of Rs, 481-8. Both these decrees have been 
affirmed in appeal by the District Judge 
of Jhansi and now we have these second 
appeals in which the point raised is that 
the plaintiff had no fright of pre-emption 
in either case indsmuch as the sales which 
were effected by the documents of the 
13th: September, 1923, were merely transfers 
of # right which had to be established by 
litigation. A 

We have heard a great deal of argumeat 
in the case and a number of cases have 
been cited before us, all of them cases 
from Oudh. One decision of the Privy 
Council has also been cited ‘before us, 
namely, the case of Abdul Wahid Khan v. 
Shalukha Bibi (1). 

After due consideration we tavs both 
come to the conclusion that the plaintiff 
was not entitled to pre-emption in these 
cases. We have not come to this conclu- 
sionon precisely identical grounds and, 
therefore, séparate judgments are being 
delivered. 

These cases are governed by the Agra 
Preemption Act, and according to that 


(1) 21 ©. 496; 21 I. A. 26; 6 Sar. P. O. J. 399; Rafique 
Pd) Jackson's B. G. No, 134; 10 Ind. Dee. (x. 8.) 961 
(FG) 


KALYAN Y. 


DESRANI. [100 I. ©, 1927] 


Act, aright of pre-emption means the right 
of a person on a transfer of immoveable 
property to be substituted in the place of 
the transferee by reason of that right. 

The only transfers which give occasion 
for the exercise of the right of pre-emp- 


- tion are transfers by sale and foreclosure. 
‘Sale for purposes of the Pre-emption Act 
-means a sale as defined in. the Transfer of 


Property Act, 1882. 

In these cases the plaintiff claims her 
right to pre-eempt by reason of the execu: 
tion and registration of the two documents 
of the 13th September, 1923, and in order 
to ascertain whether these are sales which 
are pre-emptible under the Act we have to 
look at what was the substance of these 
transactions, 

At the time these deeds were executed 
the property was in the possession of third 
parties to whom it had been conveyed by 
a Hindu widow. The transferee, that is 


to say Kalyan, was to provide the funds 


required for the prosecution of the suit 
necessary to recover the property. . As we 
have pointed out, he joined as a plaintiff 
in the suit and was to get possession, 
through the Court, of the property men- 
tioned in the deed if and when a decree 
for possession was made in favour of.him- 
self and his transferor Paras Ram. But this 
decree for possession might néver have 
been passed, in which case the transferee, 
that is, Kalyan, would have lost his money 
and got nothing for it. To quote the words 
of the Privy Council in Abdul Wahid Khan , 


v. Saluka Bibi (1): 


“Tf the defendant succeeded and the suit 
was dismissed there would have been no 
property to be sold.” To me, theréfore, the 
correct view seems to be that the transfers 
made by the deeds ‘of the 13th of Septem- 
ber, 1923, were merely transfers of a share 
of the chance of success in a suit which 
was subsequently to bebrought. The pur- 
chaser, that is, Kalyan, knew that the 
title of his vendor was uncertain, depend- 
ent upon the result of a suit which itself 
was uncertain. He knew that Paras. Ram 
was notina position to pass a proprietary 
interest in the property unless and until 
he had successfully vindicated his title 
as reversioner after the widows by avoiding 


-the sale. which had been made by them. 


The proprietary interest in these properties 
was at that time in the alienees from the - 
widows. It is true that the sales by the 
widows were voidable and that these 
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glieness had not an indefeasib!e title, but 
all the same, unless and until their title 
was set aside in favour of a superior title 
in Paras Ram, the. ownership of these pro- 
perties was vested in the alienees. 

Kalyan knew all these facts and he took 
the risk of the suit not being decreed 
and consequently the sum which he under- 
took to pay was not the price of immov- 
able property sold to him but the price he 
was prepared to give for the chance of the 
_ success of Paras Ram and himself in the 
subsequent suit. 

In a sale under s. 54 of the Transfer of 
Property Act the proprietary interest is 
transferred on execution and registration 
of the: sale-deed where the property is of 
the value of Rs. 190 and.upwards. Here 
the proprietary interest in these lands 
could not have passed on execution and 


' registration of the deeds of the 13th Sep- 


tember, 1923, and in fact no proprietary 
interest in these properties passed to Kalyan 
until the Court gave a decree in favour of 
Kan and Paras Ram on the 17th April, 


‘For these reasons I am of opinion that 
under the deeds of the 13th September, 
1923, there was no transfer of proprietary 
interest and, therefore, no case for the 
exercise ofa right of pre-emption under 
the Agra Pre-emption Act. I hold, there- 
fore, that these appeals ought to be allow- 
ed and that ‘the decrees of the Courts 
below should be set aside and it should 
ba ordered that both suits brought by 
Musammat Desrani be dismissed with costs 
in all Courts including in this Court-fees 
on the higher scale. 

Sulaiman, J.—I concur in the order 
proposed, It cannot be said that in all 
cases where the vendor is not in posses- 
sion of the property he purports to sell, the 
sale isnot capable of pre-emption. If a 
registered document is executed and the 
transfer is for a price paid or pro- 
mised, or part paid and. part pro- 
mised, and comes within the meaning of 
s. 54 of the Transfer of Property Act, a 
sale is duly effected and the proprietary 
interest in the property passes, no matter 
whether the vendor is or is not in actual 
possession. A transfer of the property 
which has become vested in a reversioner 
on the death ofa Hindu widow passes the 
proprietary title in it even though a suit 
may havé to be instituted to recover 
actual possession, The vesting of such 
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title is not postponed till the passing of 
a decrease on which delivery of possession 
would be dependent. On the other hand, 
thera may be cases where the cash price 
paid or promised is not the sole considera-. 
tion for the transfer but in addition there- 
to there is an undertaking by the vendee 
to fight out a litigation and to incur all its 
costs as well as to run the risk of losing 
his money. In such cases that part of the 
consideration which is other than the cash 
price is not capable of exact valuation. It 
is, therefore, difficult to see howa pre- 
emptor can be given a decree for pre- 
emption of the property sold in such a 
way. In the present case the sale was 
effected in lieu of the costs of the litiga- 
tion. If, taking the surrounding circum- 
stances into consideration, one were to infer 
that part of the consideration was an 
undertaking by the vendee that he would 
fight out the case against third parties 
then itis obvious that it was not a sale 
strictly. for a cash price. Even though 
there was no such undertaking the trans- 
fer was in lieu of the costs of litigation 
which were unknown. and unascertainable 
in advance, and there was a risk involv- 
ed. Under such circumstances it would 
be too much to suppose that the amount 
of the costs contemplated by the parties 
would be anything liks the market value 
of the property if freed from all risk. It 
would be grossly unjust to give the plaint- 
iff a decree for pre-emption after the suit 
has successfully terminated and the pro- 
perty has been recovered and all risks have 
disappeared. In my opinion a sale which 
is notin lieu exclusively of a cash price, 
or such price as can be definitely ascertain- 
ed, is not payable of pre-emption. 

By the Court.—Second Appeals 
Nos. 1197 and 1198 of 1925 are allowed, the 
decrees of the Courts below are discharged 
and it is ordered that the plaintiff's claim 
in each suit be dismissed with costs in all 
Courts including in this Court fees on the 
higher scale. 


A. N.A. Appeals allowed, 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decrees Nos. 1794 
AND 1997 oF 1924. 

December 2, 1926. 

Present :—Mr. Justice Duval and 
Mr. Justice Mitter. 

Munshi SAF AR ALI—PLAINTIFF— 
APPELLANT 
Versus 
KHOSH BANU (KOSHBAN In Petition) 
on HIS DEATH Her Son ABDUL MAJID 
AND ANOTHER—D srENDaNTS—RESPONDENTS. 
Transfer of Property Act (IV of 1882), s. 116— 
Landlord and tenant—Lease of homestead land, nature 
of—~Tenant allowed to continue in possession for seve- 
ral years after expiry of lease—Ejectment—Notice 

to quit, whether necessary, 

The word “raiyati” used in a lease does not ne- 
cessarily indicate a jote within the meaning of the 
Bengal Tenancy Act. [p. 614, col. 2; p. 615, col. 1.] 

A lease of homestead land situate within the limits 
of a Municipality to persons who are not agricul- 
turists, is governed by the provisions of the Transfer 
of Property Act and not by the Bengal Tenancy Act. 
It is immaterial that the land is described as bagan 
in the Record of Rights. [p. 614, col. 2, p. 615, col. 1.] 

Where for a long: number of years a tenant is 
allowed to continue in possession of the demised pre- 
mises after the expiry of his lease, an inference may 
legitimately be drawn that his possession is not that 
of a trespasser but of a person who must be treated 
as holding over and whose rights can be determincd 
only ona notice to quit. [p. 615, col. 1.] i 

Appeals against the decrees of the Addi- 
tional Subordinate Judge, Noakhali, dated 
the 2nd of May, 1924, modifying those of 
the Munsif, First Class, at Sudharam, dated 
the 16th of May, 1922. 


Babu Jitendra Kumar Sen Gupta, for the 
Appellant, in No. 1794, and for the Respend- 
ents in No. 1997. 

Dr. Bijan Kumar Mukherjee and Babu 
Raj Kumar Mukherjee, for the Appellant in 
ae and for the Respondents in No. 
1794. i 


JUDGMENT. 

Mitter, J.—These two appeals arise 
out of one suit commenced by the plaint- 
iff for khas possession of plots Nos. 1158 
and 1159ofthe Cadastral Survey from the 
defendants on the allegation that he took 
settlement of the lands from Waliulla in 
osat raiyati right of plot No. 1158 which 
was in his khas possession and of plot 
No. 1159 which was let out to one Arif 
Meah in meadi osat raiyati right and that 
after his death it came into the khas posses- 
sion of the landlord as it was an under- 
raiyati right and was neither heritable 
nor transferable. The defence is that she 
acquired an interest in the land in suit 
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with reference to both the plots by virtue’. 
of her kobala from her husband Arif Meah 
in consideration of her dower. The first 
Court held that plot No. 1158 was outside 
the kobala and that in plot No. 1159 Arif 
had only a meadi right and was holding 
the land from year to year and that the 
defendant was never recognized by the 
superior landlord. The first Court decreed 
the suit with regard to both the plots. 
On appeal by the defendants the lower 
Appellate Court dismissed the suit with 
reference to plot No. 1159 and confirmed 
the decree with reference to plot No, 1158. 
The plaintiff has appealed to this Court 
with reference to plot No. 1159 his second 
appeal being numbered 1794 of 1924 while 
the defendants have appealed with refer- 
ence to plot No, 1158 and their second 
appeal is numbered 1997. . 


It has been contended before us that the 
decision of the lower Appellate Oourt is 
wrong seeing that the Court finds the 
kobala in favour of the defendant who was 
mistress of Arif was without consideration 
and that after Arif's death although the 
defendant continued to be in possession 
for 11 years there was no holding over and 
that Arif’s lease expired after 5 years which 
was the time fixed in the lease, and the 
Court was wrong in holding that from the 
mere possession one can infer implied 
consent ofthe landlord to the tenants hold- 
ing over within the meaning of s. 116 
of the Transfer of Property Act. In this 
connection reference was made on behalf 
of the appellant to the case reported in 
Ratan Lal Gir Sanyasi v. Farshi Bibi (1). 
It has been argued for the respondents, on 
the other hand, that the case is governed 
not by the Transfer of Property Act, but 
by the Bengal Tenancy Act and that the 
lease being a lease in favour of the plaint- 
iff and being an under raiyati lease for a 
period exceeding 9 years the plaintiff ac- 
quired no interest as such lease is void 
and that consequently the plaintiff has no 
title to this plot. Weare of opinion, how- 
ever, that the case is governed by the 
Transfer. of Property Act and that the 
word ‘raiyati’ does not necessarily indicate 
a jote within the meaning of the Bengal 
Tenancy Act. The Record of Rights shows 
that both the plots are bagan lands and 
we find that in 596, the subject-matter of 
this appeal, there is a house and that the 


(1) 34 O. 896; 11 O. W. N. 836. 


[100 1. 0. 1987] 


` defendants and Arif enjoyed it fora long 
‘time. This land being homestead land 
within the Municipality the case cannot 
be governed by the Bengal Tenancy Act, 
We; therefore, overrule the contention of 
the respondents in this behalf. , 

Now, let us proceed to consider the con- 
tention of the appellant that the case being 
governed by the Transfer of Property Act 
and the lease having expired after 5 
years, there has been no holding: over 
simply because the tenant has established 
his possession for a period of 11 years after 
the date of the expiry of the lease. Sec- 
tion 116 of the Transfer of Property. Act 
says “If a lessee or under-lessee of pro- 
perty remains in possession thereof after 
the determination of the lease granted to the 
lessee, and the lessor of his legal repre- 
sentative accepts rent from the lessee or 
under-lessee, or otherwise assents to “his 
continuing in possession, the lease is, in the 
absence of an agreement to the contrary, 
renewed from year to year, or from month 
to month, according to the purpose for 
which the property is leased.” It has been 
argued on the authority. of the case report- 
ed in Ratan Lal Gir Sanyasi v. Farshi Bibi 
(1) that mere possession is not sufficient 
to justify the inference that there was hold- 
ing over. I may point out that in - the 
casein Ratan Lal Gir Sanyasi v. Farshi 
Bibi (1) the suit was instituted within one 
year and 7 months of the expiry of the 
lease, whereas in the present case the tenant 
continued in possession for sometime 
after the expiry of the lease and after 
his death his mistress, the present defend- 
ant, continued in possession under the 
kobala—the aggregate period being 11 years. 
In the circumstances the Court was justi- 
fied in drawing the inference that the 
tenancy did not determine and that the 
possession of the defendants was not that 
of a trespasser but of a person whose rights 
were to be determined on notice to quit. 
In this view we are supported by an un- 
reported decision* of this;Court in the case 
of Chaturbhuja Nanda v. Gopal Dolai 
decided by Mr. Justice Chitty and Justice 
Teunon, in S.A. No. 3359.of 1910. It is 
true that there the case was under the 
Bengal Tenancy Act but the principle as 
to what would amount to a holding over 
is the same whether we are considering 
the provisions of the Bengal Tenancy Act 





“*Roported da 18 Ind, Oas, 448 —(8d,] 
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or those of thejTransfer of Property Act. 
I will quote a passage from that decision’ 
to show that this decision supports the 
view which we take. The learned Judges 
say “It is true that a mere omission by a 
landlord to sue in ejectment immediately 
after the tenancy had expired would not 
bea ground for saying that the tenant was 
holding over and was not a trespasser.” 
This was decided in the case reported in 
Ratan Lal Gir Sanyasi v. Farshi Bibi (1). 
There the suit was brought a year and 
7 months after the period of the lease had 
expired, Here the case is quite different. 
The tenant Chandra executed a.kobala and 
held over for five years. He then died and 


‘his sons continued to hold the lands, 


Altogether there was an interval of 8 years 
between the expiry of the lease and the 
present suit. We think that it may be 
reasonably inferred that the tenancy was 
in the possession of the tenants holding 
over after the expiry of the lease as the 
Subordinate Judge has found. 

In this view we think that the decision 
of the Subordinate Judge in Appeal 
No, 1794 was right. The appeal con- 
sequently fails and is dismissed with costs. 

With regard to the other appeal number- 
ed 1997 having regard to the view which 
we have taken thatthe case is governed 
by the Transfer of property Act, the plaint- 
iff's title under the lease is good and as 
the said plot was outside the kobala 
of the defendants the lower Appellate 
Court was right in confirming the decree of 
the first Court. 

Duval, J.—In the case No, 1794, which 
relates only to plot No. 1159 on which 
admittedly there wasa homestead, the first 
question appears to me to be as to whether 
the case is governed by the Transfer of 
Property Act. The learned Subordinate 
Judge appears to have thought that the 
mere fact that the land lay within the 
Municipality of Noakhali was sufficient to 
bring the case under that Act. I am not 
prepared myself tosay that that is neces- 
sarily so. But in this particular case 
there is the evidence that the land is home- 
stead land. Neither the original tenant 
nor the heirs of Khosh Bibi who now 
appear before us are shown to pe cultiva- 
tors or agriculturists at all; and in this view 
I agree that the Transfer of Property Act 
applies. The mere fact that in the Record 
of Rights the land, which is only a few 
cottas in area, was shown asa bagan is not 


eee eea e m: 
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‘sufficient to show that it was used for horti- 


cultural purposes. i 

Coming tothe question of whether the 
lessee held over within the meaning of 
s. 116 of the Transfer of Property Act and so 
cannot be ejected without notice, it appears 
that Arif held the land under a’ lease 
which éxpired in 1911. Out of affection 
apparently, for the lady with whom. he 
lived, he executed a deed of transfer in 
1917. It does not seem to me necessary 
for this purpose to [discuss whether it was 
a heba-bil-ewaz ora gift. He died in 1919 
and after that the lady continued to be in 
possession of the homestead. It was not 


‘till 1921 that the plaintiff got his lease 
and after his lease he at once instituted ` 
Now, it may be noted’ that the - 


this suit. 
landlord is no party to this litigation. It 
is also found that there was no collection 
of rent from Arif or his successor in 
occupation after 1911, Section 116 says 
that if a lessee remains in possession. after 
the determination of his lease and the 
lessor accepts rent from him or otherwise 
assents to his continuing possession there 
is a holding over. The question, therefore, 
is (as there was no acceptance of rent), has 
there been consent. 
for ten years the landlord did nothing 
and as a presumption of fact from the 
evidence the learned Subordinate Judge 
has come to the finding that, therefore, the 
lessee was holding over. Reference was 
made in the course of argument to the 
case of Paramananda Singh v. Syjou Singh 
(2) where Mr. Justice Ashutosh Mukherji 
has discussed at.length a large number of 
reported cases and the conclusion come 
to is that a notice is not necesssry unless 


the landlord assents to the continuing of . 


possession. In the present case the finding 
of fact which I do not think incredit- 
able in second appeal is that the landlord 
tacitly did conssnt to continuance of pos- 
session and on that finding of fact.the 
defendants must “have been held to have 
been holding over. I do not think that 
there is anything in the contention in 
view of s.108J of the Transfer of Property 
Act that Arif had not the power so long 
as he was in possession to make any trans- 
fer of whatever interest he had, how small 
it might have been. 


App3al No. 1997 is concerned with an- 
other plot of only six cottas which is de- 


87 Ind. Cas, 201; 240, Li J. 30, 
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scribed also as a bagan. The defendant 
Khosh Banu was impleaded in respect of 
that plot of land on the ground that-there 
had been a bundabusti taken of it from the 
landlord. But at the hearing it. subsequent- 
ly transpired that the present defend- 
ants and Khosh Banu before them had no 
interest at the time of the suitin that 
land. This isa finding of fact and so the 
appellants were not really interested either 
to defend the suit in respect of the plot or 
to appeal in the matter. KEN 

In this view I consider that this appeal 
also must stand dismissed with costs. ` 

Z. K. Appeals dismissed. 


MADRAS HIGH COURT, 
Sxconp Civit APPEAL No. 528 or 1924, 
November 23, 1926. 
Present:—Mr. Justice Ramesam. 
Syed ABDUL HAWK AND oTHERS— 
PLAINTIFFS —APPELLANTS 


VETSUS 
-TUMULARI VYKUNTAM—DBFENDANT 
— RESPONDENT. 

Contract Act (IX of 1872), s. #58—Partnership— 
Death of partner—Dissolution of partnership—‘Con- 
tract to the'contrary’—Agreement for accounting after 
sale of stock—Parinership being for single adventure 
—Co-heire—Suit by some alone, maintainability of— 
Civil Procedure Code (Act V of 1908),0. XXX, r. 1. 

In the absence of a contract to the contrary the 
death of a partner dissolves the partnership and the 
fact that it is entered into for a single adventure does ° 
not necessarily lead to the inference of a contract to 
the contrary within the meaning of s. 253 of the Con- 
tract Act. [p. 618, col, 1) , 

Haramohan Poddar v. Sudarsan Poddar (1) and 
Gokul Krishna Das v. Sashi Mukhi, Dasi 2), distin- 
guished. i i 

Lancaster v. Alisup (3), relied on. 

The mere fact that a deed of partnership provides 
that the accounts are to be taken after all the stock 
is sold cannot be held to mean that there is an agree- 
ment that if a partner dies before all the stock is 
sold there is to be no dissolution. [p. 618, col 2.) 

A suit by some only of the, heirs of a deceased 
partner for accounts against the surviving partner 
without impleading the other heirs“as parties is not 
sustainable. Such a defect cannot be cured by apply- 
ing to add them as parties after a suit by them would 
be barred by limitation. [p. 619, col. 1.) 

Second appeal against the decree of. the 
District Court, Godavari at Rajahmundry, 
in A.S. No. 79 of 1922, preferred against 
that of the- Court of the Additional Sub- 
ordinate Judge, Cocanada, in ©., S, No. 29. 
of 1920, ; 


(1001, 0.1927) 


Messrs, A. Krishnaswami Iyer and C. 
Rama Rao, for.the Appellant. 

Messrs. S. Varadachariar and K. N. 
: Rajagopala Sastri, for. the Respondent. 

‘JSUDGMENT.—This second. appeal 
arises’ out of a partnership: transaction. 
The facts may be thus stated. The first 
defendant T. Vaikuntam a resident of 
Tuni in the Godavari District, the first 
plaintiff, Syed “Abdul Hawk, a mer. 
chant of Anakapalli, Vizagapatam Dis- 
trict, and a third person named Meru Khan 
who belongs to a ‘place called Kohibara, 
somewhere in Northern India entered into 
partnership :in 1904 for the purpose of 
dealing in assafétida. Rs. 6,000 was con- 
tributed as capital by the defendant and 
‘Rs. 3,000 by Meru Khan and the first plaint- 
iff and the defendant were the working 
partners, The whole stock of assafetida 
was purchased and it had to be sold 
gradually and money realised by the sales. 
In 1906 Meru Khan died. Immediately 
after the death of Meru Khan, his father 
Hajee Mulla Ramyan came down and 


obtdined Ex. A from the defendant. It is 
dated 15th August, 1:06. The date of 


this document as given in the chrono- 
logical list of the Subordinate Judge's 
judgment and as printed in the printed 
papers is wrong. It is neither 18th August 
nor 13th August but the 15th August, 
This, document was executed by the de- 
feadant. In this the facts were first nar- 
rated.” It then winds up by saying 
“Azamulla Ramyan Sahib, resident of 
Kohibara, examined this day the receipts 
aad expenses as per.my chitta and arrived 
at the (grim) as mentioned above, it is 
‘written ia this manner. ‘ Henceforth, you 
have nothing to doin the case, I give to 
others except yourself, the sum relating 
to the credits and debts’.” Ramyan died 
in 1913 or 1914 andthe present suit was 
filed on the 26th April, 1920, by three plaint- 
iffs. The first plaintiff was Harok as already 
mentioned, the second plaintiffa son of Meru 
Khan and the third plaintiff a son of 
Ramyan. It is admitted that the third 
plaintiff's mother was living at the time 
of the suit but she is not a party to the 
suit, The Subordinate Judge decreed the 
suit The District Judge reversed it and 
dismissed, it without costs. In the plaint 
the plaintifs alleged in para. 3:—“He 
also wrote in the same entry the terms of 
the joint business agreed upon before 
that ‘and ‘agreed to treat as partner 
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in the place of Meru Khan the said father 
Hajee Mulla Ramyan and wrote all the 
above terms in the said entry in the hand- 
writing of the defendant himself.“ The 
plaintilf’s case, therefore,is that, by Ex. A 
a fresh partnership was constituted. On 
this plea the defendant raised the con- 
tention that not only there is no new part- 
nership or continuance of original part- 
nership but also the plea that the suit 
is bad for non-joinder on account of want 
of all the heirs of Ramyan. The Subordi- 
nate Judge found on the 2nd issue that 
theré was a new partnership constituted 
by Ex. A; on the 5th issue, that the suit 
was not bad for non-joinder; on the 4th 
issue, that the suit was not barred. His 
ground for so finding is that the whole 
stock was not yet sold and until the 
whole stock was sold, it must be taken 
that the original partnership is continu- 
ing. He says “thus there is the express 
agreement that no settlement could be 
asked for until the stock is exhausted. “In 
a transaction like this an agreement may 
also be presumed that the partnership 
was not to be dissolved until after the 
whole business was concluded by selling 
out the entire stock.” 

On appeal by the defendant for some 
reason the plaintiffs shifted their ground 
and they contended not that there was a 
new partnership at the date of Ex. A, but 
that there isin this case an agreement to 
the contrary within the meaning of s. 253 
of the Contract Act and that the original 
partnership itself was not dissolved by the 
death of Meru Khan. The District Judge 
finds against this contention. The plaint- 
iffs appeal and repeat the contention be- 
fore me that at the very beginning of 
the partnership of 1904 there was an agree- 
ment tothe contrary. In support of this 
contention Mr. Krishnaswami Iyer refers 
me to page 153 of Lindley on Partnership, 
in which itis stated that “if a partner- 
ship be entered into for a single adventure 
or undertaking an agreement that the 
partnerskip shall.last until the termina- 
tion of the adventure or undertaking will 
be inferred.” Here, the District Judge and 
the Subordinate Judge both seem to have 
thought that this must be regarded as a 
partnership for asingle adventure, name- 
ly, the sale of Rs. 9,000 worth of assafetida. 
Assuming that this is a partnership for 
a single adventure, it seems to ine that 
the statement at page 153 of Lindley’é 
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Partnership does not advance the case of 
Æ the appellants very much. 
Æ The passage quoted has since been en- 
macted as s. 32 of the Partnership Act and 
its object‘is to lay down a rule oflaw by 
which in the case of an adventure a term 
mor terminus ad quem may be attributed to 
the partnership even though it was not 
expressly made forany term. A partner- 
ship may be dissolved by the expiry of a 
term and in the case of an adventure itis 
dissolved at the end of the adventure, 
This is one mode of dissolution of a part- 
nership, that is, by death. This is pro- 
mm vided for ins. 33 of the Partnership Act, 
mm and ins. 253 ofthe Indian Contract Act. 
Even where there is aterm the death of 
one partner dissolves the partnership, The 
case of an adventure is no better than 
the case where there isan express term, 
Section 33 overrides s.32 and if the death 
is earlier, the partnership is dissolved. It 
is not possible to hold that wherever 
there is an adventure that itself amounts 
to acontract tothe contrary. I do notsay 
that a ‘contract to the contrary' should be 
always express. It may be that it can be 
inferred from certain facts but it seems to 
me that the mere existence of an adven- 
ture is not such a fact as leads to the in- 
ference of an agreement to the contrary. 
The appellants relied upon two cases: Hara- 
mohan Poddar v. Sudarsan Poddar (1) and 
Gokul Krishna Das v. Shashi Mukhi Dasi 
(2). In one of these cases there had been 
several deaths and the partnership busi- 
ness went on and the Court inferred that 
there was an agreement to the contrary 
from the very beginning. 
first appeal. In the other case, the case 
came up in second appeal to the High 
Court, the Courts below found that there 
was an agreement from the very begin- 
ning. It appears from the statement of 
facts that there was some difficulty in at- 
tributing the continuance of the partner- 
ship business to a new contract of partner- 
ship after the death, though what it is, 
does not expressly appear. I do not think 
- that these cases can help the appellants. 
On the other hand, the case in Lancaster 
v. Allsup (8). referred to by the respondent 
s seems to support him. In that case the 


(1) 66 Ind. Cas. 811; 25 C. W. N. 847. 
(2) 13 Ind. Oas. 23; 16 O. W. N: 299; 15 O. L. J. 


R04. 
(3) (1888) 57 [Iu T, 53) 
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original agreement was on behalf of part- 
ners and their executors. After the death 
of the one of the partners the executors 
refused to continue the partnership. The 
Court held that the partnership was dis- 
solved. That case seems to show that 


- though the original agreement was that 


the partnership should not be dissolved on 
death, if the executors do not agree to con- 
tinue, it is dissolved. It may be if the 
heirs agree and continue it is dissolved. 
It may be if the heirs agree and continue 
the business the Court will infer not a 
new partnership but the operation of the 
original agreement. Here, there is really 
nothing to prove the original agreement. 
Anyhow I am sitting in second appeal 


‘and Iam bound by the finding of the Dis- 


trict Judge that no agreement that the 
partnership should not be dissolved by 
death is made out. 

lt seems to me that the alternative con- 
tention found in plaintiff's favour by the 
Subordinate Judge is equally useless for 
them, sfor,feven assuming that Ex. A 
amounted toa new partnership it is difficult 
to see why the suit is not barred. The 
mere fact that the accounts were in- 
tended to be taken after all the stock 
is sold cannot be held to mean that there 
is an agreement that if there is a death 
before all the stock is sold there is to be 
no dissolution. It seems to me this stands 
on the same footing as the point already 
dealt with. 1 think the suit would then 
be’ barred. The other question argued by 
the respondent, namely, the suit is bad for 
non-joinder would alsoseem to be fatal. 
All Ramyan’s heirs are not parties. It is 
true the objection here is not that oné of 
the partners is not represented in the suit 
for dissolution as in the cases in Baboo 
Janokey Doss v. Bindabun Doss (4), Ram- ` 
doyal v. Junmenjoy Coondoo (5) and Sri Nath 
Pal v. Hari Charn Pal (6) which, therefore, 
do not apply, but that all the heirs of the 
deceased partner ought to be made parties. 
It is true some of the heirs of Ramyan are ` 
parties, but not all. The cause of action 
of all the heirs seems to be one and in- 
divisible and it cannot be split up and 
suits cannot be filed by the heirs in sever- 
alty even if the heirs do not constitute 
joint co-parceners as in Hindu Law. Even 


(4) 3 M. L A. 175; 1Sar. P. C.J. 263; 18 H.R 464 
(5) 14 ©. 491; 7 Ind. Dec, (N. 8.) 524: 
(6) 7 O, La J, 266: ` : 


[1001. O. 1927] 


if they are severalas between themselves 
asin the case of Muhammadans their right 
is allone as against the rest of the parties 
to the suit: 


Rahman (8). The case in Naminini Chengama 


Naidu v. Gangulu Naidu (9) relied on by 


the appellants, I do not think helps them. 
- In that case the suit was rightly con- 
stituted. Inthe course of the litigation one 
party died and all his legal representa- 
tives were added. Some only appealed. 
The rule of law as to non-joinder in a 
suit does not apply to appeals. If an 
appeal can goonin the presence of the 
parties to the appeal and if it is not neces- 
sary to take any accounts between the 
parties to the appeal andthe persons not 
parties, the appeal can well proceed. That 
case is, therefore, distinguishable, I am, 


“ therefore, inclined to hold that the suit is 


bad for non-joinder of parties also and 
cannot be cured at this stage by the addi- 
tion of deficient parties, for it will be long 
out of time: 
whether Ex. A constitutes a new part- 
nership. Even thisis very doubtful. The 
suit seems to be a Hopeless suit from every 
point of view except that of moral justice, 
The second appeal fails and is dismissed 
with costs. 

The memorandum of objections relates to 
costs. Therespondent relies on Ritter v. God- 
frey (L0) and Jackson v, Anglo-American Oil 
Co (Ll). Iam not clear tha cases help the 
respondent, and I do not see any reason 
to interfere with the Judge's discretion in 
directing the parties to bear their costs 
in the lower Courts. 
of objections is dismissed but without costs, 

V. N. V. Appeal and memo. of 

_ objections dismissed, 

(7) 25 M. 26. 

(8) 36 Ind. Cas. 77. ; 

(9) 82 Ind, Cas. 420; 20 L. W. 402; (1924) M. W. N. 
789; A. I. R.1925 Mad. 235. 

(10) (1920) 2 K. B. 47; 8) L. J. K. B. 467; 122 L, 
T. 396; 36 T.L. R. 144. 

(11) (1923) 2 K. B. 601; 92 L. J. K. B. 1000; 129 L. 
T, 792; 67 S. J. 640. 


MaDHAY PRABHAKAR OKA v. BALAJI GOVIND JOSHI, 


see Ahinsa Bibi v. Abdul 
Kader Saheb (7) and Bhagela Koer v. Abdul- 


I have said nothing as to - 


The memorandum ‘ 
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BOMBAY HIGH COURT. 
First Cryin APPBAL No. 47 or 1925. 
July 28, 1926. 


Present;—Justice Sir Lallubhai Shah, KT., 


| and Mr. Justice Fawcett. 
MADHAV PRABHAKAR OKA anp 
OTHERS—J UD@MENT CREDITORS—APPELLANTS 


versus 
BALAJI GOVIND JOSHI AND orazrs— 
| JUDGMENT-DEBTORS— RESPONDENTS 
,, Civil Procedure Code (Act V of 1908), s. 146 0 
XXI, v. 15, Sch. TII, para. 11 (8)—Death of decree- 


‘holder—Application for execution by one of surviving 


co-parceners, validity of—Proceedings before Collector 
Subsequent application—Limitation—Exclusion of 
time. 

An application for execution presented by one only 
of the surviving co-parceners of a deceased judgment- 
debtor is not invalid in law so as to prevent the 
deduction of time mentioned in sub-para. (3) of para 
ll of the Third Schedule of the Code, in computing 
tie period of imitation of a subsequent application 

or execution for the benefit of - 
[pe 680, ante a] all the co-parceners, 


First appeal from the decision 
Joint First Class Subordinate J udge oi he 
at Thana, in Darkhast No. 364 of 1993,” 
Mr. P. B. Shingne, for the Appellants, 
Mr. A. G. Sathaye, for the Respondents. 
. JUDGMENT.—These are three appeals 
in execution. When a few facts are clear- 
ly realised, the point that arises is short and 
simple. It appears that in 1910 a decree 
was passed on a mortgage in favour of ore 
Vishnu Vishvanath Oka against Govind 
Vishvanath Joshi and Balaji Govind 
Joshi and this was an instalment decreé 
There were certain attempts made by 
Vishnu to execute the decree with which 
we are not now concerned. Vishnu died 
on April 8, 1919. Darkhast No. 54 of 
1920 was filed by his natural brother Bal- 
vant Kashinath Oka, The table of the 
family relationship is given‘in the judgment 
of the lower Court. That darkhast was sent 
to the Collector for execution on August 
20,1920. The learned Subordinate Judge 
however, held, on April 27, 1922, that it wa 
not competent to the applicant Balvant to 
proceed with the execution as other persons 
interested with him in the decree as co-pars 
ceners after the death of Vishnu were acl 
joined. According to the view taken by 
the Court at the date of the Presentation of 
the'darkhast he alone was not entitled to ap- 
ply for execution. While dismissing this 
darkhast, the Court observed as follows: 
“This will not standin the way of ‘the 
applicant and his brothers or nephews res 
senting a fresh darkhast after showing that 
they are entitled to present the same, A 


| 
| 
| 
| 
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the dats of:the presentation of this darkhast 
the applicant was nota co: parcener and was 


not the sole surviving co-parcener and was ` 


not entitled to present the darkhast.” 

The proceedings were called back from 
the Collector on May 5, 1922. The present 
darkhast was filed on October 23, 1923, 
by Mahadev, the son of Prabhakar, as 
shown in the pedigree in the judgment 


` of the lower Court, for the benefit of all 


the other co-parceners. The other meme 
bers of the Oka family, as shown in‘the 
genealogical table, were brought on the re- 
cord in the darkhust on March 15, 1924. Thus 
unquestionably the durkhast was properly 
constituted on March 15, 1924. The learned 
Judge allowed execution in respect of- two 
instalments which fell due within three 
years prior to this date, but disallowed the 
prayer for execution in ‘respect of the earlier 
instalments claimed in this darkhast. The 
lower Court was of opinion that the time 
occupied before the Collector, after the 
Darkhast No. 54 of 1920 was sent up to him 
for execution, could not be excluded under 
para. 11, sub- para (3), of Sch. III of the 
Qode of Civil Procedure.’ 

Two appeals have been preferred by 
different members of the Oka family in the 
same interest, and the third appeal is pre~- 
ferrad by one of the judgment-debtors. con- 
tending that, the family was not joint, and 
that the previous Darkhast (No. 54 of 1920) 
was not properly filed by Balvant. 

The lower Court has found on the evi- 
dence that ‘Vishnu died in union with the 
surviving members of the family, It may be 
mentioned at once as regards the contention 


of the judgment-debtor that the family- 


was not joint, that it must be disallowed, 
There is evidence of union, and there 
would be a presumption also in favour 
of union, As against that there is nothing 
on the side of the judgment-debtor to 
show that, at the time of Vishnu’s death, 
the family was divided. Accepting that 
finding, therefore, the main question in 


‘the appeal is whether the lower Court 


was right in not excluding the time dur- 
ing which the Darkhast No. 54 of 1920 
was pending before the Collector in con- 
sequence of theorder of the Civil Court 
tinder para. 11, sub-para. (3), of Sch. III, 
Civil Procedure Code." It is admitted be- 


. fore us that, if that time is excluded, all 


the instalments asked for in this darkhast 
could be claimed as being within time, 
The learned Pleader for the respondent 
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has not been able to suggest any answer. 
why that provision should not apply, and 
why the time could not be excluded. It 
is quite clear that there was an order 
sending the darkhast for execution to the 
Collector. That darkhast was pending 
before the Collector during the period | 
already mentioned. The learned Judge. 
appears to us to have taken an erroneous 
view in holding that because the darkhast 
was ultimately found not to have been 
properly presented, the order referring ` 
the matter to the Collector for execution 
and all the proceedings that were then 
pending before the Collector were wholly 
invalid. This view has: not been sought 
to be supported before us, and we feel clear 
that that time should be deducted. 

We also think that the darkhast was 
properly presented although it was pre- 
sented by one of. the co-parceners only, 
Such a presentation could not be said to 
be invalid in view of the provisions of-s, 
146, Civil Procedure Code, and the provi- 


' sions of O. XXI, r, 15.’ It may be defec- 


tive and the Executing Court may not 
proceed with’ execution on the application 
of one of them under the circumstances. 
But the presentation by one: of the sur- 
viving co-parceners of the deceased decree- 
holder, could not be said to be invalid 
so as to render the proceedings before 
the. Collector invalid and so as to prevent 
the deduction of the time mentioned in 
sub-para. (3) of para. 11 of the Third 
Schedule of the Code. So long as there 
is nothing to show that Balvant in that 
application was acting entirely for his own - 
bensiit and not for the banefit of the 
family, it could not be said to be an im- 
proper application in the sense that the 
whole thing was invalid. 

We, therefore, allow First Appeals 
Nos. 47 and 86 of 1925, and modify. the 
order under appeal by directing that, the 
execution should proceed in respect of all 
the instalments claimed in this darkhast. 
First Appeal No..208 of 1925 is dismissed 
with costs. The first two respondents (the 
original defendants) to pay the costs of the 


‘appellants in First Appeal No. 47 of 1925: 


other respondents to bear their own costs. 
There will be no order as to costs in First 
Appeal No. 86 of 1925. 

We are informed that all the members 
of the Oka family, who were joined formal- 
ly as opponents in this darkhast, are willing 
to join with the applicant in prosecuting 
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the darkhast for execution. For the pur- 
pose of execution hereafter formally the 
record may be amended in the lower Court 
‘80 as to make all these persons applicants. 
It has been agreed both by the original 
‘applicant and all the other members of the 
Oka family appearitfg on the record that 
they all should be treated as applicants. 
ALN, A.- Appeal allowed : 
Decree modified. 


OUDH CHIEF COURT. 
First Civit APPRAL No. 2 or 1926, 
January 10, 1927. | 
Present:—Sir Louis Stuart, Kr., Chief 
_ | Judge, and Mr. Justice Hasan. 
Musammat RAJ AU—P aintipeF—APPELLANT 
Boe “VETSUS 
DHARAMRAJ AND orsers—DeEranpants— 
RESPONDENTS. 
Hindu Law—-Partition—Mothers share on division 
‘between sons—Arrangement for maintenance of mother 
—Suit by mother for partition, maintainability of— 
Actual division by . metes and bounds between sons 
whether necessary. f 
A mother cannot maintain a suit for partition and 
recovery of a share against her sons, where in‘a 
partition between the sons after the father’s death 
provision has been, made for her maintenance for life, 
and the arrangement has been accepted by her. [p. 
622, col. 1.7 
| lt may be that- the word ‘dividing'in the text of 
Hindu Law giving the mother a share when the sons 
divide after the death of the father does not include 
à mere expression of an intention to separate but 
it certainly covers a separation in fact and does 
not restrict ib to a division by metes and bounds where 
immoveable property is concerned. Ip. 622, col. 2.] 
, The share which the mother receives on partition 
of the family estate amongst her sons she receives 
for her lifetime only and the true nature of the 
éstate so received is‘a provision for maintenance. 
[ibid.] ‘ 
Debi Mangal Prasad Singh v. Mahadeo Prasad 
Singh (6), followed. i ` 
-_ First appeal against the judgment and 
dècree passed by the Subordinate Judge, 
Fyzabad, dated the 30th September, 1925. 
Mr. Naim Ullah, tor the Appellant. 
., Messrs. A. P. Sen and H. K. Ghose, for 
the Respondents. . 
_ JUDGMENT.—Tbis is the plaintiff's 
appeal from the decrée of the Subordinate 
Judge of Fyzabad, dated the 30th of Sep- 
fember, 1925. It is necessary to state a 
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short pedigree at the outset of this judg- 
ment: 
i 


MATA BHIKH d. | 
=Musammat Rajau, plaintiff 





` 


Must E EN d=Must Sahib Dharamraj, 





defendant Ram Rati Din d.= defendant 
No. 5 . defendant Musammat No.1 
s . No.4 Ram Rati. | 
H | 
í | 
Chandar Lal, Suraj Narain, | 
defendant defendant No. 2. | 
j 
Rajendar, Piare, Champa, Rajkaran, 
defendant defehdant defendant defendant 
No. 6. No. 7. - No. 8. No. 9. 


Suraj Narain defendant No. 2 was im- 
pleaded asa minor. He has now attained 
majority and consequently his mother, 
Musammat Ram Rati, defendant No. 4, has 
been discharged from guardianship, 

The plaintiff, Musammat Rajau, claims a 
one-third share in the family estate of the 
defendants, who are the descendants of 
Mata Bhikh, the ,deceased husband of the 
plaintiff, on the ground that the members of 
the family separated and divided the estate 
in the year 1924. f 

The necessary facts of the case are as 
follows: —In the year 1907, when Mahadeo, 
one of the sonsof the plaintiff, was living, a 
disruption of the joint family did take place 
as between Mahadeo on one side and Dha- 
ramraj, defendant No. 1, on the other. This 
is evidenced by two deeds of agreement of 
even date, thatis the 5th of February, 1907, 


‘(Exs, B-15 and B-16). By means of these 


documents provision was made for the 
maintenance of'the plaintiff and Musammat 
Ram Rati. After the death of Mahadeo and 
in the year 1924 one of the family villages, 
that is, Barepur, was subjected to partition 
through the Court of Revenue. Livestock 
was also divided in the same year. 

The defence to the suit is that the provi- 
sion made by the agreement (Ex. B-15) in 
favour of the plaintiff for her maintenance 
and accepted by the plaintiff as such bars 
the claim for a share in the estate and that 
the partition of 1924 gave no right to the 
plaintiff for the reason that one set of the 
parties to the said partition were the grand- 
sons of the plaintiff. 
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On the question of the partition of 1907 
the learned Subordinate Judge, on the 
authority of the decisions in Beti Kuar v. 
Janki Kuar (1) and Raoji Bhikaji Kondkar 
v. Anant Laxman Kondkar (2) is of opinion 
that no right to a share arose to the plaintiff 
because there was no actual division of the 
property. Astothe partition of 1924, he 
held that it was an actual division of the 
family property but the plaintiff could not 
obtain a share at that partition for the 
reason that her claim was satisfied by the 
earlier agreement of the 5th of February, 
1907, and for the further reason that it was 
a partition at which the plaintiff occupied 
the position of a grandmother and, there- 
fore, on the authority of the decision in 
Sheo Narain v, Janki Pershad (3) she was 
not entitled to a share at such a partition. 

We propose to dispose of. the appeal on 
the ground that the plaintiff's right toʻa 
share in the family estate arose at the parti- 
tion of 1907 but she compromised the claim 
by accepting maintenance under the agree- 
ment of the ath of February, 1907, 

The partition of 1907 was clearly between 


the sons of the plaintiff, Mahadeo and. 


Dharamraj, and according to the admitted 
view of the law, if it was a division of the 
family estate, the plaintiff as the mother of 
her two sons would be entitled to a share. 
The text of Yajnavalkyais this: “Of heirs 
dividing after the death of the father, let 
the mother also take an equal share (Mitak- 
shara, Ch.I,s.7, para. 1).” This text was 
quoted in the case of Beti Kuar v. Janki 
Kuar (1) and the learned Judges with 
reference to it said: “This, in our opinion, 
implies an actual division of the family pro- 
perty, that is,a completed partition under 
which there is a division of interest as well 
as separate possession. We do not think that 
a mere severance of interest where no 
actual division of the property takes place 
confers on the mother a right to a share 
equal to that of each of her sons.” The 
same view was taken in Raoji Bhikaji 
Kondkarv, Anant Laxman Kondkar (2), 
For the purpose of this appeal we assume 
that that is the right interpretation of the 
text of the Mitakshara and it seems to us 
that the distinction lies between a mere ex- 
pression of intention to separate and separa- 
tion in fact. According to a series of deci- 
sions of their Lordships of the Judicial 
(1) 7 Ind. Cas. 908; 33 A.118;7 A. L.J. 980. 


`.. ($) 46 Ind. Cas, 750; 42 B. 535; 20 Bom. L: R. 671, 
(3) 16 Ind, Cas, 88; 34 A, 505; 94,1, J. 749, 
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Committee a severance of the joint status 
takes place by “a defnite and unambigu- 
ous indication by one member of intention 
to separate himself and to enjoy his share 
in severalty:” see Suraj Narain v. Iqbal 
Narain (4) and Girja’ Bai v. Sadashiv 
Dhundiraj (5). It may be thatthe word 
“dividing” in the text does not include a 
mere expression of an intention to separate 
but we are of opinion that it certainly covers 
a separation in fact and does not restrict 
it to a division by metes and bounds where 
immoveable property isconcernéd. ~ 


In the present case the evidence and 
particularly the terms of the agreement of 
the 5th of February, 1907, establish beyond 
all reasonable doubt that there was a separa~ 
tion between the two brothers in fact. 
Each appropriated to himself a specified 
share of the profits of the immoveable pro- 
perty and by the same transaction granted 
maintenance to the plaintiff, their mother. 
The provision made for the maimtenance of 
the plaintiff was that she was to receive 
interest for her life accruing on a certain 
fund in the hands of a debtor, the amount 
of interest being Rs, 960 per year. The 
plaintiff's plea that the agreement relating 
to the maintenance was not.acted upon is 
futile. It was negatived by the learned 


- Subordinate Judge on consideration of the 


evidence in the case and it was not repeat- 
ed before us. The share which the mother 
receives on partition of the family estate 
amongst her sons she receives for her life- 
time only and the true nature of the eptate 
so received isa provision for maintenance 
—Debi Mangal Prasad Singh v. Mahadeo 
Prasad Singh (6). The provision which 
was made for the plaintiff under the agree- 
ment of the 5th of February, 1907, being 
both for life and for maintenance was a 
provision in lieu of her share in the estate 
and asthe agreement has been acted upon 
all along and is valid in law the present 
suit is not maintainable, . r 


(4) 18 Ind. Cas. 30; 40 I. A. 40; 13 M. L. T. 194; 
17 Ó. W. N 333; 11 A. L. J. 172; (1913) M. W. N. 
183; 17 C. L. J. 288; 24 M. L. J. 345; 35 A. 80; 15 
Bom. L. R. 456; 16 O. O. 129 (P. G.). 

(5) 37 Ind. Cas. 321; 43 I. A. 151; 20 O, W. N. 
1085; 14 A. L. J. 822; 20 M. L. T. 78; 12 N. L. R. 
118; (1916)2 M. W.N 65; 18 Bom. L. R. 621; 4 L. 
a 114; 24 O. L. J. 207; 31 M. L. J. 455; 43 O. 1031 


.C.). 
€ (6) Xa Ind. Cas. 1000; 39 I. A. 121; 9 A. L, J. 263; 
11 M. L. T. 217; 16 ©. W. N. 409; (1912) M. W. N. 
324; 14 Bom. L, R. 220; 15 C. L. J. 344; 22 M. L, J, 
462; 34 A, 234 (P.O). i 


(1001. ©, 1927) 
_We, therefore, dismiss this appeal with 
costs. A 
ALN. A. Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Second Orvit APPEAL No. 1057 or 1924. 
January 25, 1927. 

Present:—Mr, Justice Lindsay. 
KHUDA BAX AND OTHERS— DEFENDANTS— 
APPELLANTS 
VETSUS 
RAGHUNANDAN LAL AND oTHERS— 
PLAINTIFF AND DEFENDANTS—RESPONDENTS. 

Provincial Small Cause Courts Act (IX of 1887), 
Sch. II, Art. 85 (ii)—Suit for damages for wrongfully 
cutting trees—Assertion of acts amounting to mischief 
—Suit, whether of Small Cause nature—Burial ground 
—Dedication—Presumption against reservation in 
favour of grantor. è 

A suit for recovery of damages for wrongfully 
cutting’ and misappropriating a tree falls within the 
purview of Art. 35 (2) of Sch. II of the Provincial 
Small Cause Courts Act and is consequently exempt- 
ed from the cognizance ofa Small Cause Court where 
the allegations in the plaint amount to an assertion 
that the defendants have committed acts which, if 
proved against them in a Oriminal Court, would 

. render them liable to conviction on a charge of mis- 

chief. [p. 623, col. 2; p. 624, col. 1..] 

Raghubar Dayal v. Mulwa (1), distinguished. 
: Itis reasonable to presume that where land is given 
for a cemetery there is no reservation by the grantor. 
[p. 624, col. 2; p. 625, col. 1.) 


Second appeal from the decree of the Ad- 
ditional District Judge, Aligarh, dated the 
19th of May, 1924. 

Mr. M. A. Aziz, for the Appellants. 

_ Mr. 5. K. Dar, for the Respondents. 
, dUDGMENT.—The suit out of which 
this appeal has arisen was brought by one 
Raghunandan Khattri to recover a sum of 
Rs. 100 from the defendants as damages 
; on account of the price of wood of a pipul 
tree which, it was alleged, these defendants 
had wrongly cut and appropriated from a 
plot No. 493, said to be situated in the 
plaintiff's zemindari. There were three 
sets of defendants in the case. In the 
plaint it was said that the first and third 
set of defendants had colluded and cut the 
pipul tree without any right and had sold 
thetimber to the second set of defendants, 
_ The main defence to the suit was that 
plot No. 493 on which this pipul tree was 
situated was wakf property, being apiece 
of land dedicated as a graveyard and which 
was used by the bhatiyara residents of the 
fown of Atrauli for burying their dead, 
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' The Court of first instance dismissed the 


plaintiffs suit. “The Munsif was of opinion 
that there was evidence that the property 
had been dedicated for the purposes ofa 
cemetery and that the plaintiff had lost all 
right to thisland and was, therefore, not 
in a position to assert that he had any 
title to the pipul tree. In appeal this judg- 
ment has been reversed and the plaintiff's 
claim has been decreed for a portion of the 
sum claimed. The defendants have now 
come here in second appeal, and it is 
argued that the decision of the Court 
below is wrong because a certain document 
of agreement ofthe year 1867 has been 
wrongly construed by the learned Addi- 
tional Judge of Aligarh. 

When arguments, were opened here a 
preliminary objection was raised on behalf 
of the plaintiff-respondent to the effect that 
no second appeal lay by reason of the pro- 
visions of s. 102 ofthe Cede of Civil Pro- 
cedure. The plea was that the suit as 
framed was a suit of aSmall Cause Court 
nature. Iamof opinion that this prelimi- 
nary objection was not well-taken for it 
seems tome that on the case disclosed in 


‘the plaint, the plaintiff was asserting that 


these defendants had done acts which 
would amount to an offence punishable 
under Oh, XVII of the Indian Penal Code. 
“In this connection Art. 35 (ii) of Sch. II 
to the Provincial Small Cause Courts Act 
has tobe referred to, There was a good 
deal of argument as to the applicability 
of this Article, but I am satisfied that the 
Article does apply and that, therefore, it 
is not possible to maintain that the suit 
was a suit of a Small Cause Court nature, 
It seems to methat, having regard to what 
is set out inthe Article just referred to, 
the suit was one which could not have 
been tried by a Small Cause Court. I may 
mention here that the judgment of a Bench 
of this Court in Raghubar Dayal v, Mulwa 
(1) was cited on behalf of the respondents, 
I find there the principle laid down in the 
following terms:— 

“We have already decided to-day, agreeing 
with Mr. Justice Daniels and dismissing an 
appeal from him, that where the plaint dis- 
closes no allegation ofacrime, this Article, 
i, e., 35 (ti), did not apply.” 


Having regard to the allegations in the 
plaint here I am satisfied that they amount» 
ed to an assertion that the defendants had 


(1) 100 Ind, Oas. 38, 


§24 
committed acts which, if proved against 
them in a Criminal Court, would have 
e rendered them liable to conviction on a 
charge of mischief. 

Passing onto the merits of the case I 
have, after some consideration, come to the 
conclusion that the judgment of the 
first Court is to be preferred and that the 


judgment of the lower Appellate Court’ 


should be set aside, 

It is not to be denied that this plot in 
suit has been used as a graveyard for a very 
long time. In the khasra prepared in the 
year 1871 A.D. this field is described as 
No, 447. It is stated there that .the 
name of the field is “kabristan wali,” that 
is to say, the field used as a burying 
ground. It is described as being situated 
in the Patti of Kishan Lal who was the 
owner, and the occupiers and khashtkars 
are described as “being all the bhatiyaras 
residing in town of Atrauli who are 
muafidars.” In the remarks column it is 
said that this plot contains a pakka well, 
two trees and a makan idgah, that is to 
say, a place used for purposes of prayer. 

In the intikhab jamabandt of the same 
year we find the plot described in similar 
terms. It is there repeated that all the 
bhatiyar'as in the town of Atrauli are muafi- 
dars holding from the zemindars; and inthe 
yemarks column itis stated that this plot 
“waste kabristan muaf hai.” The plaintiff, 
however, laid great stress upon a document 
executed in the year 1867. It appears that 
this plot is situated in a patiti known as 
Patti Sher Singh, Kasba Atrauli. In some 
way or other, which is not clear, this patti 
came to be ductioned after the mutiny and 
was purchased by the predecessor-in-title 
of the present plaintiff who is a khattri by 
caste. In the year 1867, a document was exe- 
cuted as between the plaintiff's prodecessor 
and a number of the bhatiyards in the town 
of Atruali, This document began by stat- 
ing that in the town of Atrauli in Patti 
Sher Singh there was situated a poor man’s 
cemetery (gor gariban) close to the Shah 
Wilayet. The Shah Wilayet obviously 
means the tomb of some saint. The docu- 
ment wenton to recite that before this Patti 
Sher Singh had come tobe purchased by 
auction the former zemindars, and after 
them thesucceeding zemindars, had appoint- 
ed, or set apart, this land for the purpose 
of a poor man’s cemetery (muqarrar kar 
rakhihai). The document went on to state 
that the ancestors of the bhatiyaras also had 
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their cemetery in the land in question. The 
document then went on‘ to provide for an’ 
agreement between the zemindars and the 
bhatiyaras. ‘The latter were anxious to 
plant trees for the purpose of giving 
shade over the graves, and it was agreed . 
that they should be allowed to plant trees 
but they should not be allowed to sell 
them. Provision was made for ‘cases in 
which thé trees fell down, in which event, 
the timber was to be shared between the 
zemindar and the bhatiyaras, The Court 
of first instance took this document-.to be 
evidence that this land had for a very 
long time been dedicated as graveyard, and 
it was held, therefore, that having been so 
dedicated the plaintiff had no right to 
claim any proprietary interest init. The 
view taken by thelower Appellate Court 
was that the document was not evidence 
of a complete dedication. The learned’ 
Judgeseems to have been of opinion that 
the persons who handed over this plot 
for the purposes of graveyard resérved some 
rights in themselves and he tréated the 
document, therefore, as showing only that’ 
the bhatiyaras in the town of Atrauli had: 
a rightto bury their dead iù the land in, 
question by permission of the zemindars 
but had no higher rights. A : 

Ido not think that thisisa reasonable 
construction of the evidence inthe case. 
The document of 1867 does not show that 
the burials in this plot were made by 
permission of the zemindars, What was 
stated was that the old zeimzndars, that is 
to say,the zemindars before the: time of 
the auction-sale and those who had àc- 
quired title afterwards, had recognised this 
plotas a place set apart fora poor man's 
burying ground, The words, dé'I have said, 
are mugarrar kar rakhi hai. These words 
to my mind indicate complete dedication of 
the property not only for the benefit of the 
bhatiyaras but also for the benefit of the 
poor of Atrauli. It is distinctly stated in 
the deed that any poor man whois to be 
buried in Atrauli is buriedin this burying 
ground. Again I do not agree with the 
learned Judge of the Oourt, below who 
seems to think that the words zemindaran 
sabiq must necessarily mean the immediate 
predecessors-in-title of the persons who 
purchased Patti Sher Singh after the 
mutiny. The words are perfectly general 
and may refer to the zemindars of seven 
generations back. 

I think .it reasonable to presume that 
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where land is given for a cemetery there 
would be no reservation by the grantor. 
There is just another point which may be 
mentioned, and that is this. It is proved 
from a reference to the Gazetteer of the 
‘Aligarh District that Atraulihas had a large 
Muhammadan population for a very long 
time. The history ofthe town goes back 
for a great many years, and it is stated, in 
‘the Gazette, that this town contains a num- 
ber of, what arecalled, Rajput Muhammadan 
inhabitants. lt is well known that in 
Aligarh there ara a great many Rajput con- 
verts to Muhammadanism. It seems likely, 
therefore, from the history of the town that 
there must have been a cemetery for the 
Muhammadan poor for a very long time. 
Moreover, it need not necessarily be assum- 
ed that because this property is situate in 
Patti Sher Singh that Sher Singh was 
necessarily a Hindu. He may, for all we 
know, have been one of these Rajput 
Muhammadans, I have come to the con- 
clusion, therefore, that the rights of this 
case are. with the defendants and that the 
Court of first instance was right in holding 
that there had been a complete dedication 
of this plot for the purposes of a cemetery. 

It only remains to mention that there was 
a previous suit between this -plaintiff and 
some of these defendants, in which the 
plaintiff recovered damages for the cutting 
and removal of one of the branches of the 
pipul tree now in dispute. An attempt 
was made inthe Court below to hold this 
previous judgment as res judicata, but as 
the decree in the earlier suit was only given 
against three of the defendants in the 
present suit, obviously the question of the 
title is not res judicata under the earlier 


judgment. I, therefore, allow this appeal,’ 


set aside the decree of the lower Appellate 
Court and restore the decree of the Court 
of first instance. The defendants will ba 
entitled totheir costs both in the lower 
Appellate Court and in this Court, in this 
Court the costs will include fees on the 
higher scale. ` 


ANA Appeal allowed. 


40 


RAHMAT ALT Y. SHADI RAM. 625 


LAHORE HIGH COURT. 
Letrers PATENT APPEAL No. 128 oF 1925. 
January 25, 1927. 

Present: —Sir Shadi Lal, Krt., Chief Justice, 
and Mr. Justice Broadway. 
RAHMAT ALI—PGLAINTIFF—ÅPPELLANT 
versus 
SHADI RAM AND OTHERS— DEFAêNDANTS 
— RESPONDENTS. 
Mortgage—Redemption—Right to redeem and to 
foreclose, co-extensive—Agreement postponing right to 

yedeem—Clog on redemption. 

The right of redemption is co-extensive with the 
right of foreclosure and where a mortgagee has power 
to foreclose at any time the Court would refuse to 
give effect to a unilateral agreement postponing the 
mortgagor's right of redemption. ip. 626, col. L.] 

Letters Patent appeal against the 
judgment of Mr. Justice LeRossignol, 
in Civil Appeal No. 2221 of 1922, dated the 
24th March, 1925, affirming that of the 
District Judge, Gurdaspur, at Dalhousie, 
dated the 2lst June, 1922, reversing 
that of the Munsif, First Class, Batala, 
District Gurdaspur, dated the 14th June, 
1921. 

. Mr. Fakir Chand, for the Appellant. 

Mr. Jagan Nath Aggarwal, for the Rese 

pondents, - 


JUDGMENT. 

Broadway, J.—On the 3lst July, 
1916, one Allah Ditta executed a mortgage 
of certain property for Rs. 500 in favour 
of Gangu. Out of the consideration a 
sum of Rs, 200 was to be paid to prior 
mortgagees. On the 10th November, 1919, 
Gangu having died, his sons sued to re- 
cover the money due under the mortgage 
and obtained a decree. In execution of 
the decree they had the property attached 
and sold, the decree-holders purchasing 
it at the auction. One Rahmat Ali object- 
ed to the sale on the strength of a mort- 
gage in his favour dated the 17th April, 
1916, for a sum of Rs. 250, Under this 
mortgage Rahmat Ali claimed to be en- 
titled to retain possession of the property 
for five years. His claim to the money 
due under the mortgage was allowed but 
it was held that the purchasers were not 
bound to leave him in possession for five 


ears, 

4 On the 6th March, 1921, Rahmat Ali 
instituted a suit asking that he should be 
declared to be the mortgagee of the pro- 
perty and entitled to hold possession 
thereof for a period of five years from 
the date when certain prior mortgages 
should be redeemed. The suit having been 
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dismissed on the ground that the condition 
in his mortgage that after redemption 
from prior mortgagees he should be allow- 
ed to retain possession cf the property for 

* a term of five years was a clog to redemp- 
tion and, therefore, void, he preferred a 
second appeal to this Court which was dis- 
missed by Mr. Justice LeRossignol who 
agreed with the view taken by the Court 
below. 


Rahmat Ali has preferred this appeal 
under the Letters Patent: through Mr. 
Fakir Chand who contended that the mort- 
gage in the appellant’s favour was not 
open to any objection and did not contain 
any condition which in any way postponed 
or barred redemption and which could be 
regarded aa a clog. Mr. Jagan Nath on 
behalf of the respondents urged that the 
view taken by the learned Judge in Cham- 
bers was correct and that in order to dc- 
cide whether the condition under con- 
sideration in the mortgage-ceed in favour 
of the appellant was a clog to redemption 
it was necessary and allowable to examine 
the prior mortgages referred to in the 
mortgage deed and that a reference to 


the said prior mortgages made it perfectly - 


clear that the condition in question was 
a clog to redemption, He also urged that 
a condition existed which created acom- 
pelling equity in the respondents’ favour, 
and, finally, that inasmuch as the appel- 
Jant under his mortgage is entitled to the 
. recovery of his money at any time, the 
mortgagor’s right, to redeem was co- ex- 
tensive and entitled him to pay off the 
mortgage without being compelled to carry 
out the provision as to giving the appellant 
possession for a period of five years. 


Under the appellant's mortgage the mort- 
gagor undertook to redeem the previous 
mortgages which’ had been executed in 
favour of the appellant’s brothers and, 
after redemption to place the appellant in 
possession for a period of five years dur- 
ing which the mortgagor would not be 
entitled to redeem. On the other hand, the 
appellant was given the right to callin the 
mortgage money: at any time. Now the 
right of redemption is generally co-exten- 
sive with the right of foreclosure and it has 
been held that where the mortgagee has 
power to foreclose at any time the Court 
would refuse to give effect to a unilateral 
agreement postponing the mortgagor's right 
of redemption, In Sayad Abdul Hak v, 


JRSHAD HUSAIN, MAKUT MANOHAR. 


[100 t. 0, 1927} 


Ghulam Jilani (1), it was held that the 
tight of redemption and the right of fore- 

closure are always cc-extensive and that a. 
Court of Equity will not enforce any agree- 

ment in restraint of the right of redemp- 

tion ‘which is oppressive and unreasonable 

as giving the mortgagee an advantage not 

belonging to the contract of mortgage. To 

the same effect was the decision in. Sart v. 

Motiram Mahadu (2), where it was held that 

“a stipulation postponing the mortgagor's 

right to redeem beyond the time when ihe’ 
mortgagee can call in his money is inopera- 

tive.” ` As has been said above, under the 

terms of the appellant’s mortgage he was 

entitled to callin his money at any time, 

and after examination of the mortgage-deed 

in question Jam unable to see that there 

was any condition restraining the -mort- 

gagor from redeeming his mortgage with- 

out first redeeming the mortgages prior to 

it. As the aprellant was expressly allowed 

to call in his money at any time, the right 

of the mostgagor to redeem at any time 

must be held to ke co-extensive and I 

would, therefore, dismiss - this appeal with 

costs. ie 

Shadi Lal, O. J.—I concur. 


k. L. Appeal dismissed. 
(1) 20 B. 677; 10 Ind. Dee. (N. a.) 1021, 
(2) 22 B. 375; 11 Ind. Dec, (N. 8.) 834. 





ALLAHABAD HIGH COURT. 
' Second OIVIL APPEAL No, 1141 or 1924, 
January 7, 1927. fi 
Present :—Mr. Justice Iqbal Ahmad. 
IRSHAD HUSAIN —PLAINTIFE— 
APPELLANT 
: YETSUS 
MAKUT MANOHAR AND OTHERS— 
DEFENDANTS— RESPONDENTE. 

U. P. Land Revenue Act (III of 1901), s. 44— 
Entry in Record of Rights—Presumption of correct- 
ness, nature of—Muhammadan Law—Wagf—User— 
Question of fact—Appeal, second—Interference by 
High Court. 

An entry in an annual Record of Rights must be 
presumed to be true under s. 44 of the U. P. Land 
Revenue Act but the presumption is rebuttable, 
[p. 627, col. 2.] $ 

A wagf may be presumed by user, but the question 
whether such user has been established is a question. 
of fact to be decided upon the evidence adduced in 
the case on either side. Where itis found that such 
user is not established and the finding is based upon 
legal evidence, it cannot be interfered with in second 
appeal. [ibid.] ; 

‘Second appeal against the decree of the 
District Judge, Budaun, dated the Sth of 
April, 1924, 


001. C. 1927] 


Mr. M. A. Aziz, for the Appellant. 

Messrs. S. B. Johari, Harnandan Prasad 
and Saila Nath Mukerji, for the Respond- 
ents. 

JUDGMENT.—This is a plaintiffs’ 
appeal and arises out of a suit brought by 
“them fora declaration that a certain house 
situate in the City of Budaun was an Imam- 
bara and thatthe muafi landspecified at the 
foot of the plaint was waqf property, and 
that neither the house nor the muafi was 
saleable in execution of a decree for sale 
obtained by defendant No. 1 against de- 
fendant No. 2 oa the 8th of February, 1923. 
The plaintiffs describe themselves as 
members of the Muhammadan publicin the 
City of Budaunand alleged that the house 
and the muafi in dispute being waqf pro- 
perty, defendant No. 2 had no right to 
mortgage the same, and as such the pro- 
perty in dispute was not saleable in execu- 
tion of the decree obtained by defendant 
No.1. The defence to the suit was that the 
property in dispute was not wag/ property 
mae was the personil property of Intizam 
Ali 


The defence found favour with the trial 
Oourt and it accordingly dismissed the 
plaiatiffs’ suit, and the learned District 
Judge on appeal by the plaintiffs has 
affirmed the decision of the trial Court. 

The decrees of the Courts below have been 
assailed before me on the ground that the 
fact of the propsrty baing wagf was con- 
clusively proved by tne documentary 


evidence, and the Courts below misdirected ‘ 


_themselves in not treating that. docu- 
-mentary evidence as conclusive and in 
holding, on the basis of the documents and 
judgments relied on by the defendants- 
respondents, that the property in dispute 
was not wagf propsrty. Itis urged that it 
was not at all necessary for the plaintiffs 
to prové an actual dedication ata particular 
time ofthe property in dispute, and that 
according to Muhammadan Law mere user 
is sufficient to stamp a particular property 
with the character of waqf property. In 
‘support of these contentions reliance has 
been placed by the learned Counsel for the 
appellants on the case of Salig Ram v. 
Amjad Khan (|) andon the case of Court 
of Wards v. Ilahi Bakhsh (2). 

The question that tha Courts below had 

(1) 3 A. L. J. 548; A. W. N. (1906) 159. 


(2) 17 Ind. Cas. 744; 40 O. 297; 1 P. W.R, 1913; 11 
L. J. 265; 13 M. L. T. 318; (1913) M. W. Ñ. 270; 17 


A. 
A L. J. 360; 27 P. R. 1913; 83 P. L. R. 1913: 15 Bom. 


, R 438; 25 M L J, 61; 40 I, A18 (P. 0), 
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to decide in this case was whether or not 
the property in dispate was waqf property. 
This was essentially a question of fact. In 
coming to a decision on this point thes 
evidence adduced by both the parties had 
to be considered. The lower Appellate 
Court had given’ due weight to the docu- 
mentary evidence produced by the plaintiff- 
appellants and has, as a matter of fact, 
before proceeding to consider the docu- 
mentary evidence relied on by the de- 
fendant-respondents observed that “so far 


“then the documentary evidence lends very 


great colour to the contentions of the plaint- 
ifs.” But after considering the docu- 
mentary evidence adduced by the defend- 
ants the lower Appellate Court came to the 
conclusion that the documentary evidence 
of tne defendants was entitled to greater 
weight and pointed to the conclusion that 
the property was not wagf. After taking 
all the facts into consideration the learned 
District Judge has summarised his con- 
clusion in the following words “I am of 
opinion that no wagf was ever created or 
that any attempt has been made to give 
any wagf effect.” This appears to me to be a 
findingof fact based on legal evidence and as 
such, cannot be challenged insecond appeal. 
Itis argued by Mr. Aziz that, in view of the 
decision in the Court of Wards v, Ilahi 
Bakhsh (2), referred to above, the lower 
Appellate Oourt should have treated the 


entries favouring the wag? in the revenue 


papers relied on by the plaintiffs as con- 
clusive, and in this connection he naturally 
draws my attention to the fact that s. 44 
ofthe Land Revenue Act (Act III of 1901) 


‘is practically identical with s. 44 of the 


Punjab Land Ravenue Act which formed 
the subject-matter of consideration by their 
Lordships of the Privy Council in the case 
of the Court of Wards v. Ilahi Bakhsh (2). 
By s. 44 of the Land Revenue Act (Act ILI 
of 1901) the Courts are enjoined to presume 
the entries made in an annual register 
prepared under sub-s. (3) of s. 33 to be true 
until the contrary is proved. In the present 
case no such register has been produced in 
which the property in dispute is entered 
as wagf property, and even if there wag 
any such entry in any such register, the 
accuracy of such an entry could be chal- 
lenged by other evidence, as has bean 
dons in the present case by the defend- 
ants. The entry in an annual register sis 
presumed to be true but the presumption 
is always a rebuttable presumption, 
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The learned Counsel for the respondents 
does not quarrel with the proposition of 
law upon which stress has been laid by 
.Mr, Aziz, viz., that a wagqf may be pre- 
sumed by user, but on the findings of the 
lower Appellate Court a wagf by user bas 
not been proved. Indeed the finding is 
that “there is no evidence of any kind to 
show that they have ever spent any money 
at all on religious purposes.” 

It may be that after making representa- 
tions to the Government that they intended 
to spend or did actually spend the income 
of the muafi for the maintenance of the 
Imambara, the predecessors-in-title of de- 
fendant No. 2 succeeded in securing the 
remission of revenue from the Government 
and the Government may have actually 
remitted the revenue as it appears to have 
done for the expenses of the Imambara, but 
that by itself, in the absence of a clear 
proof of the fact that the revenue so re- 
mitted was actually spent for the purpose 
for which it was remitted by the Govern- 
ment, cannotin law be effectual to make 
the property a wagf property. 

For the reasons given above, in my judg- 
ment, the decisions of the Courts below are 
perfectly correct and I dismiss the appeal 
with costs including in this Court fees on 
the higher scale. 

If this decision of mine becomes final, a 
copy of this judgmentis to be sent to the 
Collector of the district with a view to his 
taking such action as he thinks desirable 
for the purpose of assessing revenue on the 
muaji in dispute. 


Z. K. Appeal dismissed. 


ett o 


MADRAS HIGH COURT. 
APPEAL Suir No, 352 or 1925. 
November 17, 1926. 
.. Present:—Mr. Justice Krishnan and 
. Mr. Justice Odgers, ' 
F. G. NATESA IYER AND OTAERS— 
CLAIMANTS Nos. 3, 4, 5—APPELLANTS 
i Versus 


KAJA MARUF SAHIB— Cramant No. 1— 


RESPONDENT. 


Land Acquisition Act (I of 1894), s. 11—Compensa- 


tion — Apportionment — Landlord 
lessee. 

Where a person granted a permanent lease of his 
land on receipt of Rs. 150 from the tenant and on 
condition of payment of Rs.4 per year reserving to 
himself the melwaram interest in the land and the 


and permanent 


land was subsequently acquired under the Land 


Acquisition-Acti -~ -- 


NATESA IYER D, KAJA MARUF SAHTB, 
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Held, (i) that the interest of the landlord or mel- 
waramdar was not confined to the right to receive the 
rent and could not, therefore, be valued merely at 
20 years’ purchase of the rent reserved in the lease; 
Tp. 629, col. 1.] ` i 

(ii) that the apportionment of the compensation as 
between the landlord and tenant at } and4 was not 
erroneous. [ibid.] 

Appeal against the decree ofthe Court 
of the Subordinate Judge, Trichinopoly, 
dated the 23rd December, 1924, in O. P. 
No. 7 of 1924 (O. S. No. 163 of 1922 on the 
file of the District Court, Trichinopoly). 

Mr. T. V. Muthukrishnu Iyer, for the 
Appellants. ; ‘ 

Mr. K. Aravamada Iyengar, for the Re- 


spondent. 
JUDGMENT. 


Krishnan, J.—This is an appeal ina 
land acquisition matter as between the 
landlord and the persons who claimed the 
land under him under a permanent lease. 
The actual appellant is said to be a pur- 
chaser from a purchaser of the permanent 
lease. The case has come before the Courts 
because the parties did not agree to the 
apportionment between them of the com- 
pensation awarded which ¢ame to about 
Rs. 1,400 and odd. Out of this the Subordi- 
nate Judge has granted about $ to the per- 
manent tenants andabout a third to the 
landlord. Now, it is very strongly con- 
tended before us by Mr. Muthukrishna Iyer, 
for the permanent tenants, that the laid- 
lord is only entitled to have a capitalised 
value of the Rs. 4 rent payable by the per- 
manent tenant to the landlord for the land 
and, therefore, the amount given to him 
should be reduced to Rs. 60 taking the 
capitalisation at 20° years’ purchase the 
balance should be given to the permanent 
tenants. The rights of the partiegsreally 
depend upon the document executed by- 
the landlord under which he parted with’ 
his rights in this landto the permanent 
tenant. That documentis Ex. A. It isa 
sale of the landlord's kudivaram interest 
in the land to certain individuals. The. 
value put uponover 8 acres of this land 
under Ex. A is Rs. 150. Besides paying © 
the Rs. 150 the permanent tenants were to 
pay also Rs. 4 every year to the landlord. 
The document speaks of itself not as a 
sale of the land itself but as a sale of: 
the kudivaram interest. Now, it is contend- 
ed that all theinterest thatthe landlord 
has reserved to himself at the time of the 
acquisition of this land is the right to 
receive Rs. 4. from the tenants and. that he- 
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has only a right to be compensated for 
that sum of money; in other words if we 
give him a capitalised sum which would 
bring him Rs. 4at a reasonable rate of 
interest say 5-per cent. that will be the 
only compensation that he is entitled to. 
This argument overlooks the fact that the 
landlord does not part with all his inter- 
ests in the land by this sale. He has only 
sold the kudivaram interest. The melvaram 
interest. is with him. It is difficult to say 
exactly what these two interests are. 
` Kudivaram interest, one understands, is 
the interest the man in occupation of the 
land gets in the land for cultivating the 
land or utilising the land for any purpose 
‘for which it has been given. He gets 
possession of the land and he has also 
the user of the land. The melvaramdar 
has the rest of the interest in the land in 
himself. It is not merely a right to 
receive rent; he has got several otber 
rights. For example, he could recover the 
land itself from the tenant, e.g., if the tenant 
denies his title there might be a for- 
feiture of the permanent tenancy. In that 
case the landlord would get back the land. 
There are other rights which the mel- 
waramdar has in the land. To value the 
melwaramdar'’s interest merely at 20 years’ 
purchase of the rent that is reserved in 
his favour would, it seems-to me, be 
quite unfair, so far as he is concerned. It 
isnot an easy thing in any case to appor- 
tion the value of the land between two 
persons who have gotsomewhat indefinite 
rights in the land such as the melwaramdar 
and the kudivaramdar. The Subordinate 
Judge has divided the compensation as 
between the landlord and the tenant at 
3 ands}. Iam not satisfied that it is 
really erroneous. Thesuggestion made by 
the léarned Vakil for the appellant seems 
to me on the face ofitinequitable. When 
the land was leased out under Ex. A it 
was apparently a waste land fit only for 
pasturage of cattle and consequently 
valued at avery low figure. Now -that 
the Railway Company. has come forward 
and acquired the land, compensation 
has been given for it apparently on the 
footing: of a building site. This enhanced 
value is not due to the exertion either of 
the landlord or the tenant. Itis a sort 
of wind fall which has come to both the 
parties. There is no reason why one alone 
should have the whole ofit and not theother. 
lf we give the landlord only Rs, 80-we will 


-.. NATESA IYER V. KAJA MARUF BAHIB. 


629 


be ignoring altogether the general right 
as melwaramdar which is in him. It 
seems to me, therefore, that this is not a 
fit case for interference in appeal. I would, 
therefore, dismiss the appeal with costs. 
Odgers, J.—I agree. What we have to 
do is to see what the interests of the respec- 
tive parties are under Ex. Air the lands 
which have been acquired compulsorily 
under the Land Acquisition Act and as far 
as possible to value those interests equitably 
between the parties. Now the difficulty 
in this case is largely caused by the expres- 
sion used in Ex. A, ‘kudivaram’ and “mel- 
waram’ because it is only faintly suggested 
that this is a settled estate such as would 
fall under the Actof19U8. There was no 
question that it is not so. The lendlord 
reserved a certain interest in this property. 
I thinkit is incorrect to say that Ex. A is 
an out and outsale subject to the reservation 
of a quit rent in favour ofthe landlord. In 
fact, it,in terms, purports to be an absolute 
sale of the kudivaram right. It may be 
that other rights are inherent in the land- 
lord who isstyled the melwaramdar in this 
document. In any case, the land in 1909 
was practically waste land. It has now 
increased enormously in value owing to 
its proximity to the new railway worksof 
the South Indian Railway now being erected 
near Trichinopoly. As my learned brother 
has said it isnot owing to any exertions 
or expenditure on the part of either the 
landlord or the tenure-holder that this 
increase in value has come about. It is 
a pure piece of good fortune. Had Ex, A 
been an absolute sale of the land, of course, 
there would have been no question, but 
that the whole of the money paid by Gov- 
ernment would goto the purchaser. But 
that it is not so. Anditseems to me it 
would be eminently unfair to say under 
the circumstances that all that the mefwa- 


‘ramdar is entitled to is the capitalised 


value of R3. 4a year. The case in Dinen- 
dra Narain Roy v. Tituram Mukerjee (1) 
was pressed upon us, but as pointed in Bom- 
madevara Venkata Narasimha Naidu vy, 
Atmuri Subbarayadu (2) it is not clear 
exactly what was the tenure and its terms 
which existed between the parties in 
that case. Here, I think, it is quite 
clear from Ex. A that something more than 
a mere quit rent of Rs. 4 a year was 


(1) 30 C. 801; 7 €. W. N, 810. 
(2) 12 Ind. Cas. 436; 36 M. 395; 10 M. L. T. 
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1911) 2 M, W. N. 401; 25 M la, J. 17, ; 
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intended to be reserved to the landlord, I 
am not satisfied that the Subordinate Judge 
was wrong in law and I consider it would 
be unfair to disturb his decision unless 


‘one was really satisfied that it was wrong ` 


in law and could not be sustained. I, there- 
fore, agree that the appeal fails and should 
be dismissed with costs, 


Y. N. V. Appeal dismissed, 


CALCUTTA HIGH COURT. 
OCiviu Roures Nos. 902, 912 anv 913 
oF 1926, 

January 5, 1927. 
Present:—Mr. Justice Mukerjee and 

i Mr. Justice Graham. 
KHETRA. MOHAN SAHA AND OTHERS 
—PLAINTIRF3— PETITIONERS 


veT sus 
JAMINI KANTA DEWAN AND 0THERS— 


Drrenpants—Opposite PARTIES. 

Stamp Act (IT of 1899), ss. 2 (5) (b), 85—‘Bond' - 
Negotiable Instruments Act (XXVI of 1881),, as 
amended by Act VIII of 1919, s. 18, Expl. (i)—Ez- 
planation, whether can be read into definition of bond 
—Imposition of stamp duty and penalty after decision 
of case, legality of. 

Explanation (i) introduced to s. 15 of the Negotiable 
Instruments Act by Act VIII of 1919 cannot be 
read into the definition of a bond as contained in 
5. 2 (5) (b) of the Stamp Act so as to make an 
instrument which on the face of it is not payable to 
order, one payable to order by virtue of the said 
Explanation and thus to take it out of thesaid de- 
finition. For the purposes of the Stamp Act docu- 
ments, as they appear on the face of them have to 
be considered. |p. 631, col. 1.] 

A Court has no jurisdiction after a case has been 
finally disposed of to paes an order under s. 35 of 
the Stamp Act directing a party to deposit stamp 
duty and penalty in respect of an insufficiently stamp- 
ed document filed in the case. [ibid.] 

Rules against an order of the Sub-Judge, 
First Court, Faridpur, in Money Suits Nge, 
28, 29 and 30 of 1925. i 

Babus Rajendra Chandra Guha and 
Debendra Nath Bhattacharjee, for the Peti- 
tioner. 

Babus Dwarka Naih Chakravarty and 
Surendra Nath Guha, for the Opposite 
Party. : 


JUDGMENT.—These three Rules are 
directed against as many orders passed by 
theSubordinate Judge, First Court, Farid- 
pur, by which that learned Judge directed 


RHETRA MOHAN BAHA v. JAMINI KANTE DEWAN, 
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the petitioners to deposit stamp duty and 
penalty in respect of three documents. 
The petitioners had instituted three suits 
for recovery of money due upon the said 
documents and filed the same along with 


the plaintiffs. A Commissioner was appoint- | 


ed for the examination of one of the 
plaintiffs and the documents were proved in 
the course of the deposition of that witness 
taken by the Commissioner. Thereafter 
the suits were adjourned from time to time 
and ultimately resulted in a compromise on 
the basis of which decrees were passed on - 
the 25th May, 1926. On the 3rd June, 1925, 
the decrees were signed and sealed. On the 
2nd July, 1926, the sheristadar made a 
report stating that the documents were not 
promissory notes but bonds within the 


‘meaning of the Stamp Act and accordingly 


should have been stamped as such. On the 
said report the Subordinate Judge passed 
the orders against which these Rules are 


| directed. 


The two contentions urged on behalf of 
the petitioners are: First, that the Subordi- 
nate Judge had no juriediction to make 
these orders, and second, that the documents 
are promissory notes and not bonds within 
the meaning of the Stamp Act. 

It will be convenient to deal with the 
second contention first. The documents are 
addressed to a particular person, namely, 
the plaintiff No. 1. Each of them contains an 
unconditional undertaking signed by the 
maker to pay on demand to the person in 
whose favour it is executed, a certain sum 
of money, principal together with interest. 
They are attested by a number of witnesses. 
The definition of promissory note as given 
in s. 2 (22) of the Stamp Act adopts the 
definition as given in s. 4 of the Negotiable 
Instruments Act of 1881 and includes some 
instruments not covered by that definition. 
The petitioner's contention is that as 


‘these documents are all dated subsequent 


to 1919, the amendment introduced by Act 
VIII of 1919 to s. 13 of the Negotiable 
Tostrumenis Act of 1881 hasto be taken into 
account in reading this definition, and if 
so read, these documents would be instru- 
ments payable to order as they do not con- 
tain words prohibiting transfer or indicat- 
ing an intention that they shall not be 
transferable. They would thus be instru- 
ments attested by witnesses but payable to 
order and consequently would not satisfy 
the definition of bond as given in a. 2 (5) (b) 
of the Stamp Ast. In my opinion this; 
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argument is not sound, Explanation (2) 
which amongst other amendments, was 
introduced by Act VIII of 1919 to s. 13 of 
the Negotiable Instruments Act of 1881, 
was meant to enlarge the definition of a 
negotiable instrument. By this amendment 
a promissory note not payble to order, 
which previously was not negotiable, was 
brought within the class of negotiable 
instruments; and the amendment, in my 
opinion, cannot be read into the definition 
ofa bond as contained ins, 2 (5) (b) of the 
Stamp Act so asto make an instrument 
which on the face ofit is not. payable to 
order, one payable to order by virtue of 
the said Explanation and thus to take it 
out of the said. definition. For the pur- 
poses of the Stamp Act the documents, 
as they appear on the face of them, have 
to be considered. They are attested by 
witnesses and are not payable to order or 
‘bearer. In my judgment they are bonds 
within the meaning of the Stamp Act and 
should have been stamped as such. The 
second contention, therefore, must fail. 

The arguments advanced on the first 
contention shortly put, are as follows: It is 
said that the documents were never admit- 
ted in evidence by thea Gourt as the 
depositions recorded by the Commissioner 
had not yet been brought on the record by 
reading them in Court, and that the suit 
never reached the stage -at which the 
documents could be sought to be used in 
Court and consequently the Subordinate 
Judge had no jurisdiction to act under 
s. 35 ofthe Stamp Act. It is also said that 
if the documents are treated as having 
been admitted in evidence by the Subordi- 
nate Judge he was not -entitled to re-open 
the matter and deal with the documents 
again under s.35 ofthe Stamp Act by 
reason ofthe provisions of s.36. Iam of 
opinion that it is not necessary to deal 
with the first branch of this contention 
because as the suits had already been 
disposed of and the decrees signed and 
sealed the provisions of s.35 of the Act 
were wholly inapplicable to the ` case. 
The Subordinate Judge bad no jurisdiction 
to proceed in the way that he did. 

The Rules should be made absolute and 
the orders complained of set aside. In 
view of the fact that the petitioners have 
-not been successful in their second and 
main contention there will be no order as 
to costs in their favour. . 

ON, AS Rule made absolute; 
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OUDH CHIEF COURT. 
Seconp O1vie Appgau No. 206 oF 1926, 
January 27, 1927. 
Present:—Sir Louis Stuart, Kt., 
Chief Judge, and Mr. Justice Raza. 
- BADRI SINGH—Deranpant—APPELLANT 
versus 
BAM BAHADUR SINGH—PLAINTIFF— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 100—Second 
appeal—Finding based upon construction of docu ment- 
ary evidence, whether decision of fact. 

A finding based upon the construction of or in- 
ferences drawn from documentary evidence but in 
no sense based upon the legal effect of the documents 
cannog be questioned in second appeal. [p. 692, col. 


The decision, therefore, in a pre-emption suit 
that a certain mahal is not a portion of or identical 
with another mahal based upon the construction of 
certain documents is a decision of fact and cannot be 

~disturbed in second appeal. [ibid.] 

Chatenay v. Brazilian Sub-marine Telegraph Co., 
Ltd. (1) and Midnapur Zeminary Co., Lid. v. Uma 
Charan Mandal (2), relied on. 


Second: appeal against a decree of 
the Additional Subordinate Judge, Gonda, 
dated the 29th March, 1926, upholding that 
of the Munsif, Tarabganj at Gonda, dated 
the 5th February, 1926. 


St. George Jackson and Mr, H. 
Chandra, for the Appellants. 
Mr. S. M. Ahmad, for the R2spondent, 


JUDGMENT.—This second appeal is 
based upon a plea that there is no right 
of pre-emption in Mahal Azmat Singh in 
village Rampur Kharahta in the Gonda 
District. In order to establish that there 
is noright of pre-emption in any village 
community in Oudh;-itis necessarv under 
the provisions of s. 7 of Act XVIII of 
1876 to rebut the presumption that such 
a right does exist, and it was, therefore, 
unnecessary for the plaintiff who was assert- 
ing aright of pre emption todo more than 
rely upon the presumption, in order to es- 
tablish that the right of pre-emption existed 
in the villageof Rampur Kharabta. Upon 
facts the appellant succeeded in showing 
from the wajib ul arz oftheadjoining village 
Kheriya Khas, that no right of pre-emption 
exists in the village of Kheriya Khas, and 
he was also able to show that in the 
village of Rampur Kharahta there is a 
mahal known as Mahal Khareya,in which 
asin Kheriya Khas, there is no right of 
pre-emption. We thus have it established 
at the commencement that under the pro- 
visions of s, 7 of Act XVIII of 1876 a right . 
of pre-emption must be presumed to exist in | 
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632 
the village of Rampur Kharahta with the 
exception of that portion of the village 
which is known as Mahal Khareya, and 
this narrows down the question for our 
‘decision toa determination as to whether 
Mahal Azmat Singh is or is not identical 
with or a. portion of Mahal Khareya, The 
Courts below have decided that Mahal 
Azmat Singh isnot a portion of or identi- 
cal with Mahal Khareya. This decision 
ofthe Courts below isa decision of fact. It 
is based upon the lower Courts’ construc- 
tion of certain documents, but it is not in 
any sense based upon the legal effect of 
those documents, The documents were 
here pieces of evidence which were con- 
sidered in determining the question of fact. 
Findings, therefore, based upon the con- 
struction of or inferences drawn from such 
documentary evidence cannot be question- 
ed by usin second appeal. This principle 
which is the same principle that was 
enunciated in 1891 in Chatenay v..Brazilian 
Submarine Telegraph Co. Ltd. (1), has been 
enunciated again by their Lordships of the 
Judicial Committee in Midnapur Zemin- 
dary Co. Ltd. v. Uma Charan Mandal (2). 
Weare thus precluded from entering into 
the point at all; So far as this Court is 
concerned we arrive at no finding as to 
whether Mahal Azmat Singh is a part of or 
identical with Mahal Khareya in village 
Rampur Kharahta. Our decision upon 
this point is that we are precluded under 
the law from disturbing the finding of the 
Courts below upon this point. Asa result 
we dismiss this appeal with costs. 


G.H. ` Appeal dismissed, 
(1) (1891) 1 Q. B. 79; 60 L. J. Q. B. 295; 63 L. T. 
739; 39 W. R. 65 


(2) T4 Ind. Cas. 482; 21 A. L. J. 723; A.I, R. 1923 
P.C. 187; 4P. L. T. 627; 33 M. L T.’ 291; (1923) M. 
W. N. 832: 45 M. L. J. 663; 25 Bom. L. R. 1287; 40 
O. L. J. 16; 29 C. W. N. 131 (P. CO). 





PATNA HIGH COURT. 
Civiu Revision No. 424 oF 1926. 
January 17, 1927. 
Present :—Justice Sir B. K Mullick, Kr. 
SITA RAM—PEriTIONER 
versus l 
HANUMAN PRASAD AND oTrHERs— 
` Opposirs Parry. 
Hindu Léw-—-Partition--Manager how far liable to 


render account. i at ‘ 
A member of a joint Hindu family in asking for an 


account in a partition suit cannot object to the 


BITA RAM U BANOMAN PRAGAD, 
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various items of past expenditure by the karta, bub 
he can call for an account for the purpose of ascer- 
taining how much was saved each year out of the 
income in order that it may be at the disposal of the 
joint family for partition. [p. 633, col. 1] 

Application against an order of the Sub- 
ordinate Judge, Second Court, Arrah, dated 
the 2nd August, 1926. 

Messrs. S. M. Mullick, N. N. Sen and 
Raghosaran Lal, for the Petitioner. ` 
. Messrs. N.C. Sinha, Nawal Kishore Pra- 
sad II and Kedar Nath Varma, for the Op- 
posite party. 

JUDGMENT.—This is an application 
under s. 107 of the Government of India 
Act asking the Court to direct the Subordi- 
nate Judge to make certain amendments 
in a plaint filed before him on the 19th 
June, 1926. The plaintiff sues his two bro- 
thers for partition of joint family property. 
In January, 1924, there was a previous 
partition byan indenture duly registered. 
The plaintiff's case now is that this parti- 
tion deed was fraudulent and he asks that 
it may be set aside and a fresh partition 
made of all the joint family properties. - 
The first amendment to the plaint for 
which he asks is that the defendants should 
þe directed to furnish a list of the entire 
ancestral joint. property. 1 cannot see any 
objection to this prayer except the general 
ground which the learned Subordinate 
Judge takes, namely, that none of the 
prayers are bona fide. 

The third amendment is similar to the 
first and it asks that the defendant No. L 
be directed to file in Court a complete list 
of the properties in the gola anda receiver 
be appointed to look after the business of 
the gola. It. isa fact that the defendant 
No. | is in possession of the gola which 
is described in the deed of partition as 
being the separate property of this defend- 
ant. The application to appoint a receiver 
in respect of it cannot be entertained 
but I see no reason why the defendant 
No. 1 should not be required to disclose 
the property that is in it and which he 
claims to be his separate property. The 
case of the plaintiff is that the property in 
that gola is joint family property. Itseems 
to me that the defendant is bound to make- 
discovery. The learned Subordinate Judge 
thinks that a list of the ancestral joint 
property, both moveable and immoveable, 
was made long ago at the time of the . 
partition deed and that it is merely for 
the purpose of harassment that the plaint- 
if now asks for another list. As, the 
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plaintiff attacks the partition dead asfraudu- 
lent and claims that not only is it wrong 
in its, details but that properties which 
belonged to the joint- family have been 
omitted, from it altogether I think he is 
entitled. to ask for a fresh list.. : 
- With regard to the second prayer, namely, 
that the defendant No. 1 who is in posses- 
sion of the properties should be directed 
to submit in Court an account and buj- 
harat of. the income and expenditure since 
1957 Sambat, the objection taken by the 
learned Subordinate Judge is that the 
addition of this prayer will alter the 
nature of the suit. I do not think so. A 
member of a joint family in asking for 
an ‘account in a partition suit cannot object 
to the various items of past expenditure 
by the karta, but he can call for an account 
for the purpose of ascertaining how much 
was saved each year out of the income in 
order that it may be at the disposal of 
the joint family for partition. 
therefore, that the prayer should be 
allowed, f AR 
, The learned Vakil for the opposite-party 
suggests that the plaintiff, instead of 
making the amendments in the plaint 
that has been filed, should file a fresh 
plaint with fresh Court-fee. There is no 
object in subjecting him to this extra ex- 
penditure, but what the plaintiff will 
have to do is to pay the necessary Court-. 
fees when the proper time comes upon 
the prayer to set asidethe partition deed 
as well as. upon the prayer for accounts. 
He must give an estimate of the amount 
at which he values the relief for account 
and pay whatever Court-fee islegally pay- 
able thereon. 

The application is.allowed with costs 
hearing fee three gold mohurs, 

A. N. A. ` Application allowed. 


ALLAHABAD HIGH COURT. 

“ Bescond Orvit APPR:L No. 1113 or 1924. 

j January 6, 1927. 
Present:—Mr. Justice Iqbal Ahmad. 
DWARIKA TEWARI AND uTHExs— 

PLAINTIFFS—APPELLANTS 

i "=" versus l 
.MATA BADAL MALI AND OTHEKS— 

f DEFENDANTS— RESPONDENTS. | 

Morigage—Redemption, suit for—Failure to prove 
mortgage, effect of. aaa 


Where-in a suit for redemption of a mortgage the: 


plaintif fails to prove that the property in dispute 


. DWARIKA TEWARI V. MATA BADAL MALI, 


I think,. 


: entries in the revenue papers 


633 
was mortgaged to the defendant, the suit must be 
dismissed. [p. 634, col. } 

Ganeshi -Lal v, Basanti Lal (1) and Bala v. Shiva 
(2), distinguished. 
` Second appeal from a decree of the Sub- 
ordinate Judge, Jaunpur, dated the 9th of 
April, 1924. 9 
-- Mr. Haribans Sahai, for the Appellants. 

. Mr. A. Sanyal, for the Respondents. 


“ JUDGMENT.—This is a plaintiffs 
appeal and arises out of a suit for redemp- 
tion of a mortgage. The plaintiffs’ case 
was that half of old plot Ne. 5 correspond- 
ing to plot No. ll of the recent settlement 
was mortgaged by Sheo Sahai, grand- 
father of plaintiffs Nos. 1 and 2and great 
grand-father of plaintiff No. 3 to Ram 
Prasad Mali. grand-father of defendant 
No. 1 about 45 or 46 years prior to the in- 
stitution of the suit for a sum of Rs. 49-15-0 
and that the plaintiffs were entitled to 
redeem the mortgage. 

The defence tothe suit was that the plot 
in dispute never belonged to the plaintiffs 
and was never mortgaged to defendants‘ 
ancestor and that the defendants were in 
possession of the plot in dispute not ag 
mortgagees but as fixed rate tenants, 

. Both the Oourts below have accepted 
the pleas urged in defence and have dis- 
missed the plaintiffs’ suit, 

The lower Appellate Court has found as 
a fact that a portion of plot in dispute was 
made a gift off by one Thakur Narain 
Singh, who was the zemindar of the plot 
in dispute, to two persons Mata Din Tewari 
and Sheo Sahaiin 1248 F., and that the plot 
in dispute all along continued in possession 


- of Ram Prasad Mali as a tenant, and that the 


donees under the deed of 1248 F. never got 
actual possession of the same. It has fur- 
ther held that the plaintiff failed to prove 


. that the plot in dispute was ever mort- 


gaged to Ram Prasad Mali, and that the 
specific mortgage set up by the plaintiffs 
has not been proved. It has also held that 


’ the only right of Sheo Sahai as one of the 


donees under the deed of 1248 F was to 


< realise a certain amount of rent from Raw 


Prasad Mali who was tenant of the plot 
in dispute and it was this right to realise 
rent that was actually mortgaged by Sheo 
Sahai to Ram Prasad Mali. These findings 
of the lower Appellate Court are based upon 
and the 
learned Counsel for the appellants has 
failed to satisfy me that the lower Appel- 


late Court has in, any way misconstrued 
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the entries in the revenue papers. It is true 
that a perusal of the deed of 1248 F. leads 
to the conclusion that what was gifted by 
Thakur Narain Singh was not the right 
to realise rent but was a right to actual 
occupation of a portion of the plot in dis- 
pute, but even then Ram Prasad Mali, 
having continued in possession as a tenant 
after the gift, would acquire in the plot 
in dispute either the rights of an occupancy 
tenant or the rights of a fixed rate tenant. 
In either case the right to the possession of 
the plot would be with him and the plot 
itself could not have been mortgaged by 
Sheo Sahai. 

On the finding arrived at by the lower 
Appellate Court that the plaintiffs failed to 
prove that the plot itself was mortgaged to 
Ram Prasid Mali and that the plaintiffs 
failed to. prove the mortgage set up by 


them, the suit for redemption had been ` 


rightly dismissed by both the Courts below. 

It is next urged by the learned Counsel 
for the appellants that the lower Appellate 
Court having held that what was mort- 
gagedto Ram Prasad Mali was the right 
“to receive Rs. 2 3-3 as rent,” a decree for 
redemption of that right at least ought 
to have been passed in the plaintiffs’ favour. 
In support of this contention reliance has 
been placed by the learned Counsel for 
the appellants on the case of Ganeshi Lal v. 
Basanti Lal (1)and on the case of Bala v. 
Shiva (2). In my opinion, there is no force 
jo the contention advanced on behalf of 


the appellants, and the authorities cited ` 


are distinguishable. All that was decided 
in the case of Ganeshi Lal was that though 
ina suit for redemption it lies in the first 
instance on the plaintiff to prove the mort- 
gage sebup by him, still if the plaintiff 
has given a prima facie proof of the same 
the burden shifts o2 the defendant. In the 
present case the mortgage set up by the 
plaintifis has been definitely found not to 
have been proved, Htis not the case here 
that the plaintiffs succeeded in adducing 
some prima facie proof of the existence 
of the mortgage which they sought to 
redeem and tne defendants did not succeed 
in rebutting the case made out by the 
plaintiffs. The plaintiffs’ allegation as to 
the mortgage of the plot itself has been 
found to be false by the lower Appellate 
Court. In the Bombay case relied on by 
the learned Counsel for the appellants it 


fi) 20 Ind. Cas. 29. 
i o 27 B, 271; 5 Bom, L. R. 85, 


TIMMASBTTI SANJIVAPPA v. PINNU VENKATANARAPPA, [100 L O. 1997] 


was held that where “the plaintiff did not 
tie himself down to a specifie mortgage 
madeat a particular time, he was entitled 
to succeed if he proved that the land was 
held by the defendants as mortgagees.” In 
the case giving rise to the present appeal - 
it has been found by the lower Appellate 
Court that the plaintiffs have failed to 
provethat the defendants are the mort- 
gagees of the Jand sought to be redeemed, 
and as such, the Bombay case is distin- 
guishable. 

“For the reasons given above, in my 
judgment, the decision of the lower Appel- 
late Court is perfectly correct and I dis- 
miss the appeal with costs. 

2K, Appeal dismissed. 


a 


MADRAS HIGH COURT. 
Civin Reviston Perros No. 582 or 1925. 
December 16, 1926. 

Present: —Mr. Justice Srinivasa Iyengar. 
TIMMASETTI SANJIVAPPA AND OTHERS 
— DEFENDANTS — PETITIONE&S 


Versus 
PINNU VENKATANARAPPA— 

PLaINTIFF—RBSFONDENT. 
Limitation Act (IX of 1908), as amended by Act 
(XVIII of 1919), Sch. I, Art. 158—Civil Procedure 
Code. (Act V of 1908), s. 115, Sch. II, para, 14 (c)— 
Application to set aside award—Limitation—Dismissal 
of application without advertence to amendment of 
Art. 158--Revision—Intentional absence of dissenting 

arbitrators—Validity of award of majority. 
Under Art. 153 of Sch. Iof the Limitation Act of 


` 1908 as amended by Act XVIII of 1919 the period of 
. ten days prescribed for filing an applicationin Court 


to set aside an award must be computed from the 
date when the award is filed in Court and notice of 
the Tak has been given to the parties. [p. 635, 
col. 1. 

The omission of a Court io decidiug a point of 
limitation to have advertence to an amendment of 
the Article concerned, is not a mere error in the 
decision of a question of law and affords good ground 
for interfering in revision under s. 115, Civil Procedure 
Code. [p. 635, col. 2.) 

Where a matter is not really ‘heard by all the 
arbitrators appointed, there is material on which the 
Court may find the award to be bad on its face. But 
if the dissenting arbitrators merely absent themselves 
in order to render infructuous a contemplated award 
by the majority of the arbitrators, the Court will not 
set aside the award merely on that ground. [p. 636, 
col. Ly 

Petition, under s. 115 of Act V of 1908 
ands. 107 ofthe Government.of India Act, 
praying the High Court to revise a decree 
of the Court of the District Munsif; 
Penukonda, in O. S. No, 626 of 1923. 
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Mr. G. Musalappa Reddi, for the Peti- 
tioners..- ` 

Mr. N.Chandrasekhara Iyer, for the Re-` 
spondent. 

JUDGMENT.—I am satisfied in this 
casa that the learned District Munsif dis- 
missed the application of the defendants 
objecting to the award on the ground that 
it was barred by the law of limitation 
without any reference even to the actual 
Article of the Limitation Act applicable or 
the wordingof it; This is what he states: 
“The award was submitted on 8th Decem- 
ber, 1924, and this application is made to- 
day” and then, because the application to 
set aside the award was made on grounds 
of corruption, misconduct, ete., he comes 
to the conclusion that the application must 
be made within ten days after the award 
is submitted to the Court under Art. 158 
of the Limitation Act and says, “This peti- 
tion comes in too late and so is dismissed.” 

The present Art. 158 of the Limitation 
Act isin these terms:—“Under the Code 
oí Civil Procedure, 1908, to set aside an 
award, ten days,” and in the third column 
it is provided that-the ten days should 
be computed from when the award is 
filed in Court and notice of the filing has 
been given ‘to the parties. The former 
Art. 158, is, “Under the Code of Civil 
Procedure, 1:08, to set aside an award, ten 
days, from when thé award is submitted to 
the Court.” Having regard to the language 
used by the learned District Munsifin his 
order, particularly the expression “after 
the award is submitted to the Court,” I 
have not the slightest dcubt that the 
learned District Munsif was referring to the 
Articles of the Limitation Act as it stood 
before the amendment which was made I 
believe inor about 1919 or 1920 and did 
not even refer to the Article as amended and 
as it stoodon the date on which the appli- 
cation of the order was made. It has been 
strenuously contended by Mr. Chandra- 
sekara Iyer for the respondent that 
having regard to the fact that it is 
provided that there should be no appeal 
against the judgment directing a 
decree to be passed in terms of the award 
except when theorder of the Court goes 
beyond the termsof the award, the pre- 
sent petitioner has no right to come to 
this Court by way of a civil revision 
petition to have auch order revised and 
set aside. It has been argued that even 
When the lower Gourt bas proceeded on 3° 
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wrong view ofthe law, that mere fact is 
no ground for interference of this Court 
in revision. Assuming it to be so, I am 
not inclined merely to regard as an error 
in the decision of a question of law the 
omission of the lower Court to have 
advertence to the proper Article of the 
Limitation Act as itstood amended on the 
particular date. If the lower Court had 
considered the terms of the Article and for 
some reason concluded that having regard 
to the terms thereof the application for 
setting aside the award was barred by 
limitation, it may be that this Court may 
refuse'tointerfere. But this is not sucha 
case. The lower Court has not even con- 
sidered the question and, therefore, I can- 
not regard it merely asa case where the 
lower Court in considering a question 
has come to a wrong decision. I am, there- 
fore, satisfied that this is acase in which 
this Court should properly interfere and 
set aside the order. No doubt the peti- 
tioner has nowhere stated that he was 
served with the notice of the award on a 
date computing from which his application 
would not be barred by the law of limita- 
tion. T have asort of an idea that the 
petitioner's advisers were also probably 
labouring under the same mistake as the 
learned District Munsif. However, that may 
be, asitis clear thatthe lower Court has 
not had advertence even to the proper 
Article of the Limitation Act, in deciding 
this question and as thereare no materials 
before me on which | cannow say whether 
or not having regard tothe terms of the 
Article the application is or is not barred 
by the law of limitation, it is necessary 
that the case should be sent back to the 
lower Court forbeing disposed of accord- 
ing tolaw. lf the lower Court should come 
to the conclusion that having regard 
to the date on which the notice, if any, 


‘has been served of the filing of the award 


on the petitioner the application is barred 
by the law of limitation, then it may deal 
with it accordingly. But if it is not barred 
by the law-of limitation, then of course 
it will go on to hear the application on 
the merits and dispose of thé same aceord- 
ing to law. 

The learned Vakil for the petitioner also 
argues that the award is on the face of it 
wrong, because only three out of five 
arbitrators have purported to act in the 
matter of the arbitration. As against this 
Mr, Chandrasekara ‘Iyer has argued that 
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the whole of.the hearing was conducted 
by or before all the five: arbitrators and 
that it was only when it became clear to 
the two arbitrators who were siding with 
the defendants and dissenting from the 
other arbitrators that the award of the 
majority was likely to be the other way that 
they purported to have nothing more to co 
with the further proceedings in arbitration. 
This would also, therefore, be a matter for 
the lower Court to consider in deciding on 
the application.. If the lower Court should 


come to the conclusion that. the case be-- 


fore thearbitrators was not really heard by 
all the arbitrators appointed, then of course. 
it follows that there may be material on 


‘which the Oourt may find the award to 


be bad on itsface. But if on the other 
hand whatthe two dissenting arbitrators 
did was merely to render infructuous the 
contemplated award by the majority of 
the arbitrators, then the Court will not set 
aside the award merely on that ground 
but consider the other grounds on which 
if any, the application is based. 

Costs of this petition will abide and 
follow the result, 


V. N, V. "Order set aside. 


ALLAHABAD HIGH COURT. 
Seconp O1YIL APPEAL No. 1588 oF 1924. 
January 28, 1927, 

Present :—Mr. Justice Dalal and 

4 Mr. Justice Pallan. 
. MUHAMMAD SIDDIQ AND ANOTHER — 
~ PLAINTIFFS— APPELLANTS 

; ; versus A 

SHAHAB-UD-DIN AND aNoTHER— . 
É DEFENDANTS—RESPONDENTS. 

Muhammadan Law—Dower—Marriage of minor— 
Guardian whether liable for dower. 

Under- the Muhammadan Law a father does not, by 
merely giving his consent to the marriage of his minor 
sọn, become automatically a surety for the payment 
of the dower-debt. [p. 636, col. 2.) 

Second appeal from a decree of the 
District Judge, Budaun, dated the 3rd of 
July, 1924. 

Messrs. Akhtar Husain Khan and A. M. 
Khwaja, for the Appellants. a 

Mr. Mushtaq Ahmad, for the Respondents. 

JUDGMENT.—The parents and heirs 
of*a deceased wife sued the deceased's 


husband and the husband's father for 
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recovery of their share. of the, dower-debt. 
The suit was decreed against the son alone 


‘who does not appear to own any property. 


The plaintiffs have come here in second 
appeal to obtain a decree against the 
father.. Both the subordinate Courts have 
held it asa finding of fact that the father 
was notasurety for the payment of the 
debt at the time of the marriage.. The 
husband wasa minor at the date of the 
marriage, which was arranged by the 
father. The question which arises is whe- 
ther the father by his consent to the marri~- 
age becomes a.surety for the payment of the 
dower-debt fixed at the time. lt would 
appear from a statement. in Mr. Tyabji'a 
Principles of Muhammadan Law, Second 
Edition, page 179, s, 104 (1) that his becom- 
ing such a surety would be presumed. 
What he says is that where the marriage 
has been contracted on behalf of a minor of 
the male sex by his guardian for marriage, 
the property of the minor is liable for the 
dower, and, if he has no property, the guar- 
dian is liable to pay it to the wife. The 
statement is not very clear, but possibly it 
means that the guardian would be per- 
petually liable and not only till the minor 
attains the age of majority according to 
Muhammadan Law, i.e., on his reaching 
puberty. Unlesssuch were his opinion, it 
will not help the appellants because obvi- 
ously the son was sixteen years of age at the 
time of the death of the plaintiffs’ daughter 
and was a majoraccording to Muhammadan 
Law. As pointed out by the learned Judge 
of the lower Appellate Court, Mr. Tyabji, 


_ -who as a rule gives. Baillie for his authority, 


has not given any reference in support of 
this particular opinion of his to that author- 
ity. We have referred to Baillie’s Edition, 
1875. What he says at page 141 is that 
when a man has married his infant son to 
a woman, and becomes his surety for the 
dower, and the transaction has taken place 
while the father was in good health, the 
suretyship is valid if accepted by the 
woman. The conditions for the liability of 
the father according to this authority are 
his becoming a surety, his being in good 
health and the aeceptance by the bride. 
We are of opinion that if this authority had 
desired to lay down in accordance with the 
text that a father simply by giving his 
consent to the marriage automatically 
becomes a surety for the payment of the 
dower-debt, he would not have. laid down 
this rule of the father becoming 9.surety . at - 
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the time of the marriage and the other con- 
ditions attached to the validity of such 
surety. It may be admitted that the pass- 
age from Amir Ali quoted by the lower 
Appellate Court is not helpful, because 
there the question considered is only of 
the death of the son without leaving any 
property and no statement is made as to the 
liability of the guardian, who gave the 
consent if the son did not happen to 
possess any property. At the same time if 
there had been such a tenet of Muham- 
madan Law as to make a guardian of the 
minor :bridegroom liable for the payment 
of dower-debt simply because he arranged 
the marriage and gave his consent, a state- 
ment to that effect would have been found 
in Amir Ali's book. In consideration! of 
all these points we are not prepared to 
follow the principle of law laid 
s. 104 of Mr. Tyabji’s book. 

We dismiss this appeal and make no 
order as to costa, 


TAN. A. Appeal dismissed. 


OUDBH CHIEF COURT. 
.Seconn Civiu APPBAL No. 64 oF 1926.- 

: January 17, 1927. ` 
Present:—Sir Louis Stuart, Kr., Chief 
Judge, and Mr. Justice Hasan. i 
MATA GHULAM SINGH-—PLAINTIFE— 

, APPELLANT : 

ot versus : 
“KALI DIN SINGH AND ANOTHER— 

DEFENDANTS— RESPONDENTS. 


g Pre-emption—Transfer of land by Crown—Right of- 


pre-emption—Oudh Laws Act (XVIII of 1876), 8. 9. 

- Where the Crown ‘grants and transfers’ land to an 
officer the transfer is not a sale pure and simple but 
there is an outstanding element of grant and no right 
of pre-emption arises under the Oudh Laws Act. 

Second appeal -from a decree of 
the Sub-Judge, Partabgarh, dated the 14th 
December, 1925, in Civil Appeal No. 381 of 
1925, confirming that of the Munsif, Par- 


tabgarh, dated the 19th September, 1925, in. 


Civil Suit No. 194 of 1924. 

“Mr. Ali Zaheer, for the Appellant. 

` Mr. A. P. Sen, for the Respondents. 

- SUDGMENT.—This is the plaintiff's 
appeal from the decree of the Subordinate 
Judge of Partabgarh, dated the 14th of De- 
cember, 1925, affirming the decreé of the 


Munsif of the same place dated the 19th of 


September, 1925, 
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The appeal arises out of a suit forpre-emp- 
tion. The facts are as follows:— 

The claim relates to certain specified 
plots of land situate in the village of 
Pura Ajmer Shah, Pargana and District of 
Partabgarh. The total area of the plots 
in suit is 2 bighas 5 biswas and 12 biswan- 
sis, These plots together with other im- 
moveable property were originally acquired 
by the Secretary of State for India in 
Council for public purposes under the pro- 
visions of the Land Acquisition Act, 1894. 

The plots in- suit, however, remained 
unused and under the deed of the 12th of 
May, 1924, the Secretary of State has trans- 
ferred them to the defendants, Kalidin 
and Lakpat Singh, for an ostensible con- 
sideration of Rs. 58. 

On a plea raised by the defendants the 
Courts below dismissed the suit for pre- 
emption on the ground that the trans- 
feror, the Secretary of State, was not a 
“co sharer” and that for the purpose of a 
claim for pre-emption it was necessary 
that the transferor must be aco-sharer. In 
support of this view they have relied on 
a decision of a Bench of-the High Court at 
Allahabad in the case of Gaya Singh v, Raja 
Ram Singh (1). a. 


.We are of opinion, that the appeal ean 
be disposed of on ashort ground, The pro- 
visions of the law of pre-emption as enacted 
in s. 9 and the sections following it in 
the Oudh Laws Act, 1876, are abundantly 
clear on the point that a claim for pre- 
emption arises only when the transfer is 
either by way of sale or a mortgage end- 
ing in a decree for foreclosure. It'is ad- 
mitted that there is nò case of foreclosure 
before us. On a proper construction of 
the deed of transfer of the 12th of May, 
1924, we are of opinion, that the transfer 
evidenced by that deed is not a transfer by 
sale pure and simple. It has an outstand- 
ing element of grant by the Crown in 
favour of a jamadar of the army, as one 
of the defendants is. Indeed the deed says 
that “the Secretary of State hereby grants 
and transfers.” While the lands in. suit 
were held by the Secretary of State it 
must be presumed ‘that they bore no 
liability for payment of revenue. In the 
hands of the transferees, however, the 
lands are clearly assessed with revenue 
and the liability is imposed on the trans- 
ferees. f . 


(1) 28 A. 285; 2 A. LJ. 787; A. W. N, (1905259 5 
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- On the above grounds we dismiss this 
appeal with costs. 


ALN. A. Appeal dismissed. 


.. ALLAHABAD HIGH COURT. 
Civit, Revision No. 96 oF 1926. 
January 5, 1927. 

i Present:—Mr. Justice Ashworth. 
BABU RAM AND ANOTHER—PLAINTIFFS— 
$ APPLICANTS 
. Versus 
. MUNNA LAL AND OTHERS—[DEFENDANTS— 
OPPOSITE PARTY, 
. Civil Procedure Code (Act V of 1908}, s. 115, 0. IX, 
r. 13—Application to set aside ex parte decree— Order 
erroneously treating application as within limitation 
—Revision, whether competent. 
- An erroneous decision that an application to set 
aside an ea parte decree is within limitation is not 
open to revision under s. 115 of the Civil Procedure 


Code. [p. 638, col. 2.] | 

Section 115 of the Civil Procedure Codé is not 

directed against conclusions of law or fact in which 

the question of jurisdiction is not involved. [p. 639, 
1, 


col, ; 
Civil revision from an order .of the 


Munsif, Pilibhit, dated the lst of May, 
1926. 

Messrs. S.C. Das and S. N. Gupta, for the 
Applicants. 4 < 

Mr. Saila Nath Mukerji, for the Opposite 
Parties. ` 

JUDGMENT.—This is an application 
in revision against an order of the Munsif 
of Pilibhit, dated the 20th May, 1926, setting 
aside an ex parte decree. The present 
applicants brought a suit against the father 
of the non-applicant. A written statement 
was filed in the suit by the father which 
shows that he must-have been served with 
the summons referred toin Art, 164 of the 
Limitation Act. The father then died. Pre- 
sumably the mnon-applicant was brought 
on the record as ason of the defendant. 
He, however, failed to appear on the date 
fixed for the hearing of the case and a 
decree was passed ex parte against him on 
the 15th December, 1925. On the 19th 
April, 1926 the non-applicant applied for 
setting aside of the ex parte decree against 
himself on the ground thaf/although he was 
aware of the case agains lis father being 
fixed for the 15th Decerfiber, he had been 
under the impression that this date was 
not for final disposal but merely for 
bringing his name on the record and 
reached the Court late that day. The Munsif 
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is impunged on two grounds. 
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wrote the following order on the application 
for restoration: 

“Thesuit restored. The applicant to pay 
Rs. 7 as costs subject to which the case is 
restored. Fix 20th, May, 1926, for the final 
hearing. I believe the appellant.” 

It may be mentioned that the case has 
never been heard owing to this application 
against the order of restoration. 

The Munsif's order restoring the case 
One is, that 
the application for setting aside the ex 
parte decree was beyond time under Art. 
164 ofthe Limitation Act, This appears 
to be correct but it affords, in my opinion, 
no ground forrevision. The plea of limita- 
tion presumably was not raised by the 
present applicant because no reference is 
made to it by the Munsif. It must, how- 
ever, be held that the Munsif’s granting of 
the application on the Ist of May, 1926, 
ameunted to a decision in law that 
the application was within time. Such a 
decision even ifwrong does not fall under 
either cl. (a), (b) or (c) of s. 115 of the 
Code of Civil Procedure, There has been 
no illegal or irregular exercise of jurisdic- 
tion within the meaning of cl. (e), In 
Sarman Lal v. Khuban (1) it was held 
that it is no ground for revision under 
8.25 of the Small Oauses Court Act that 
the Court whose order it is sought to revise 
may have come to an erroneous deci- 
sion on a point of limitation and in a 
Full Bench case Sarman Lal v. Khuban 
(2) it was held that the considerations to 
be applied to applications under s. 622 
of the then Civil Procedure Code, which 
is now re-placed by s. 115, were practic- 
ally the same as those applicable tos. 25 
of the Small Causes Court Act. In brief 
it was held that an erroneous decision on 
a point of law not connected with the 
exercise of jurisdiction would not give a 
right to apply in revision. It has been 
urged by the applicants’ Counsel that under 
the law of limitation the Court had no 
power to set aside an ex parte decree and 
in doing so it exceeded its jurisdiction, 
This appears to me to be a wrong use 
of the word jurisdiction. I am not aware 
that it has ever been held that a Court 
wrongly allowing a time-barred applica- 
tion can be said to be acting without 


(ITA. 428; A. W. N. (1898) 112; 8 Ind. Dec. 
y 


x. s.) 592. 
( (2) 16 A. 476; A. W, N. (1894) 183; 8 Ind. Dee, 
(x, s.) 309, : 
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jurisdiction: In the Privy Council case 
Balakrishna Udayar v. Vasudeva Aiyar 
G) it is stated that s. 115 of the Civil 

cocedure Code is not directed against 
conclusions of law or fact in which the 
question of jurisdiction is not involved. 

Another ground taken is that the lower 
Court decided the application merely on 
the opposite party’sstatement without re- 
quiring him to produce any further evi- 
. dence. The lower Court has stated that 
it believed that party's statement. There 
is nothing in law to require further evi- 
dence in such circumstances. 

For the above reasons 1 dismiss. this ap- 
plication with costs. 

Z. K. Application dismissed, 


(3).40 Ind. Cas. 650; 40 M. 793at p. 799; 15 A. L. 
3.645; 2 P. L. W. 101; 33 M. In J. 69; 26 C. L. J. 
143; 19 Bom. L. R. 715: (1917) M. W. N. 628; 6 L. W. 
501: 22 C, W. N. 50; 11 Bur. L. T. 48; 44 L A. 261 
(P.O). 


MADRAS HIGH COURT. 
Lërrees “Parent APPEAL No. 142 or 1925, ` 
December 9, 1926. 
Present:—Mr. Justice Waller and 

- Mr. Justice Madhavan Nair. 
VANKA RAMAY YA—APPELLANT 
versus 
VENKA NARAYYA AND oTHERS— 


RESPONDENTS, 

Hindu Law—Widow—Alienation—Surrender to 
next reversioncr—Reversioner’s right to sue alienee for 
possession during life-time of widow—Surrender by 
daughter succeeding widow, effect of. 

When a reversioner obtains the estate through 
surrender by the life-estate-holder of her estate he is 
not entitled to question her alienations during her 
lifetime but. must wait till her death to do so, the 
reason for the rule being that an alienee for consi- 
deration from a widow is reasonably entitled ‘to cal- 
culate that the alienation which she has made to him 
will aaa good at least.during her life-time. [p. 640, 
col. 1. 

This rule is equally applicable where the aliena- 
tion ismade by a widow and the daughter who suc- 
ceeds after her death surrenders the estate to the next 
reversioner without having questioned the alienation 
within the period of limitation; in such a case the 
daughter must be deemed to have acquiesced in the 
alienation made by her mother and treated it as if 
it was her own, so as to render the alienation not 
liable to be questioned during the.daughter’s life-time 
also. [p. 640, col. 2.] < 

Letters Patent appeal against the judg- 
ment of Mr. Justice Jackson, 
the 27th of August, 1925 in ©. M. 


A. No, 303, of 1925, preferred ‘against a 
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decree of the Court of the Subordinate 
Judge, Rajamundry, in A. S. No. 109 of 
1924, (A. 8. No. 26 of 1924, on the file of 
the Court of the Additional Subordinate. 
Judge, Coconada), preferred against that 
of the Court of the District Munsif, Rama- 
chandrapur, in O. 8. No. 551 of 1919. 

Mr. C. Rama Rao, for the Appellant. 

Mr. B. Somayya, for the Respondents. 

JUDGMENT.—The facts are these. 
The plaintiffs are reversioners to the estate 
of one Venkayya. When he died, his 
widow Papadu succeeded to his estate and 
alienated certain of his properties. Item 
No. (1) was purchased by the Ist defendant 
from the father of the defendants Nos. 2 
to 5 to whom Papadu had soldit. Item 
No. (3) was sold to defendants Nos. 2 and 
3 by Papadu herself. Papadu died more 
than 25 years ago. Her daughter Mani- 
ckkam who then succeeded to the proper- 
ties of her father executed a surrender- 
deed, Ex. A, dated 29th January, 1919, in 
favour of the present plaintiffs and they 
have sued for recovery of possession of 
these properties from the defendants,’ 


` The plaintiffs’ case is that the aliena- 


tions are not binding on the reversioners 
and their right to succeed by inheritance 
is accelerated by the surrender effected by 
Manickkam. The District Munsif held that 
the surrender was neither valid nor bona 
fide,’ The ‘learned Subordinate Judge, 
holding that the surrender is valid, re- 
manded the suit for a fresh consideration 
of the question whether the surrender was 
real and bona fide. The lst defendant ap- 


pealed. 


Mr. Justice Jackson dismissed the ap- 
peal in a short judgment stating that it 
does not appear “that the point now argued 
was taken in the lower Court, though it 
may: well be taken in future.” The point 
argued before the learned Judge was that 
according to the decisions of this Court, it 
was not open to the plaintiffs to institute 
their suit for possession of the properties 
during the lifetime of Manickkam. The 
same point has again been argued before 
usin Letters Patent Appeal. It appears to 
us that this question must have been 
argued before Pe lower Courts, since the 
decisions beariWi upon it are referred to 
in the appellate judgment. We must, 
therefore, allow the appellants’ learned 
Vakil to arguethis question before us, . 

In this Oourt, it has been held that 
when a reversioner obtains the estate 


. 
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through thé surrender ‘by the life-estate 


‘holder of her estate, he is not entitled to 


question her alienations during her life-time 
but must wait till her death to do so. [See 
Subbamma v. Subramanyam (1) and Nela- 


kanti Sundarasiva Rao v. Ivatuary Viyamma 


(2)]. The reason for the rule is that an 
alienee for consideration from a widow is 
reasonably entitled to calculate that the 
alienation which she has made to him 
will hold good at least during her life- 
time. In this case, Manickkam never filed 
any suit for a declaration that the aliena- 
tions of Papadu would not bind her nor 
did she file a suit for possession of these 
properties. It was long after the period 
of limitation that Ex. A was executed. It 
is clear from the recitals in Ex. A that 
the express object of the surrender was 
to enable the plaintiffs to sue for posses- 
sion. The enforcement of the rule just re- 
ferred to will entail a dismissal of the 
plaintifis’ suit; but Mr. Somayya contends 
that the rule should be applied only in 
cases where the surrender has been made 
by the widow and not by her daughter 
as in this case, and that, being a rule of 
equity, it should never be given effect to 
in favour of transferees (like the defend- 
ants here) who by force of lawof limita- 
tion are in the position of trespassers who 
have become owners of property. We can- 
not accept this contention. The alienations 
by Papadu in favour of the defendants 
were voidable. Manickkam who had the 
right to complain against the alienations 
did not take any steps to do so; in -fact 


she allowed her right of action to become. 


barred.. Not having sued in time we think 


she must be deemed to have acquiesced. 


in the alienations made by her. mother 
and treated them as if they were her own. 
In these circumstances, the alienees are 


reasonably entitled to expect that during. 
Manickkam's life-time also the alienations 


will not be questioned. The reason for 
the enforcement of the equitable rule exists 
in this case also. The suit by the plaint- 


iffs is, therefore, premature. We allow the. 


Letters Patent appeal and dismiss the 
plaintiffs’ suit with costs throughout except 
of the second appeal. : 
V. N. V. hopea allowed. 
(1) 32 Ind. Oas. 813; 39 M. 1035; 30 M. L. J. 260. 
(2) 91 Ind. Cas, 401; 49-M, L. J. 266; (1925) M, W. 


N. 643; 22 L, W, 398; A. I. R, 1925 Mad. 1267; 48 M. 


d 


BEORBTARY Of STATE FOR INDIA b. DWARKA PRASAD. 


[100 I.G: 1927) 
ALLAHABAD HIGH COURT. 
Civic Reviston No. 149 oF 1926. 
February 3, 1927. 

Present :—Mr. Justice Mukerji. 


_ Tat SECRETARY or STATE ror INDIA 


In COUNCIL AND ANOTAER— DEFENDANTS 
; — APPLICANTS 
versus 7 
DWARKA PRASAD—PLAINTIFE— 
OPPOSITE PARTY. 
Negligence—Fire—Hmission of sparks from Railway - 
engine—Liability of Company for damages—Burden 


‘of proof of want of negligence. 


Where fire is caused by a spark from a Railway 
engine, the Company will ba liable for damages 
caused by such fire in the absence of evidence to 


‘show that the Company had taken all reasonable 


precautions to avoid the emission of such sparks as 
are likely to destroy the adjoining property. In such 
cases itis not on the injured party to prove negli- 
gencs onthe part of the Company, but the onus is 
on the Railway Company to prove that it had taken 
the necessary precautions. [p. 641, col. 1] 

‘Civil revision from an order of the 
Judge of the Court of Small Causes at Ali-. 
garh, dated the 6th August, 1926. 

Mr. G. W. Dillon, for the Applicants. 

Mr. G. Agarwala, for the Opposite Party, 


JUDGMENT.—This is an application 
to revise-& judgment of the Court of 
Small’ Causes at .Aligarh by ‘which “the 
respondent’s suit for damiges was de- 
creed against the Secretary of State as 
represented by the Agent of. the Hast Indian 
Railway. 

The respondent's case is that his dhobi 
lived near the Railway line. On the 
morning of the 27th of May, 1925, two 
trains were running a race on the Railway 
lines: that ran by the dhobi's house. One 
of the trains was going to Delhi and the 
other to Bareilly and fora short distance 
the two trains ran parallel to each other. 
A spark from one of the engines burnt the 
thatched hut of the dhobi and along with 
the hut the plaintiff's clothes that had 
been given to the dhobi for being washed, 

The Court below found that the two 
drivers were driving the two trains at a 
furious speed and the spark which caused 
the fire came out of one of the engines, 


` It also found that no precaution had been 


taken to protect the flying of sparks from 
the engine. 
In this Court it has been contended 
that the finding of the learned Judge on 
the question of race is perverse and that 
it had been established that the engines 
were fitted with spark protectors and the. 
Railway was not negligent, ~ as 
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On the first point. On the evidence it 
is difficult to believe that the two trains 
were really running a race. The dhobi’s 
hut was situated only a furlong off the 
-Railway Station and the Station : Master's 
evidence is to the effect that the two 
trains left within three minutes of each 
other. In the cireumstancés it is difficult 
to believe that the trains could raise up 
speed so as to run a race within a furlong 
-of the Station. 

But the main question is whether there 
was negligence on the part of the Railway. 
There can be no doubt that the fire was 
caused by a spark from an engine, so 
race or no race the Railway would be 
liable, if it had failed to take all reason- 
able precaution to avoid emission of such 
sparks as are likely to destroy the adjoin- 
ing, property. Mr. Dillon, the learned 
Government Advocate, argued on the 
authority of a statement of law contained 
“at page 501 of Pollock’s Law of Torts, 12th 
Edition, that the burden of proof lay 
initially on the plaintiff to establish that 
proper precaution had not been taken by 
‘the defendant Company. My reading of 
‘the book is that it has not been sufficient- 
ly established, by authority, that the bur- 
den of proof would be on the party in- 
‘jured, On the other hand, the majority 
-of authority is to the effect that the 
burden of proof is on the Railway Com- 
‘pany. The provision of the Indian Evi- 
‘dence Act, s. 106, would also lead to the 
same conclusion, as nobody but the Rail- 
way Company would be in a position to 
‘show what was the precaution taken by 
-them, In this case the Railway Adminis- 
` tration did take up that burden and ad- 
‘duced evidence in the person of wit- 
nesses to show that the engines were fitted 
with ‘spark protectors’. The lower Court 
has not believed that evidence. Two 
witnesses were examined on the point. 
Ram Lal was one of the engine drivers. 
‘According to him, his engine was fitted 
with a spark protector. But thers does 
not seem to be any reason why the driver 
of the other engine was not examined. 
The Guard was notin a position to give 
any definite evidence and, therefore, his 
avidence on the point is not useful, Some 
better authority than an engine driver 
could have been examined by the Railway 
‘to.show that at the date in question the 
Spark protectors were used with all the 
pagines, Ram Lal says that for some 


Ad 
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time, when he was giving his evidence 
the spark protectors had been removed 
from the engines. On the question of fact, 
therefore, I am not disposed to differ from 
the Court below. I hold, therefore, - that’ 
the Court below was right in finding negli- 
gence on the part of the Railway Company. 
I, accordingly, dismiss the application with 
costs, 


A. N. A. Application dismissed. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decese No. 1159 
or 1924, 

November 30, 1526. 
Present:—Mr. Justice Suhrawardy 
and Mr. Justice Cammiade. 
RAJANI KANTA SHAHA BANIK— 
` PLAINTIFF —APPRLLANT 

: VETSUS 
RAMANI MOHAN GOSWAMI 
RECBIVER To THE Estate or CHUNILAL 
SHAHA, INSOLVENT AND OTHERS—- 
DEFENDANTS— RESPONDENTS, 

Specific Relief Act (I of 1877), s. 42 -Sale of pro- 
perty by Insolvency Court-—Suit by claimant for mere. 
declaration, maintainability of—Consequential relief. 

An Insolvency Court ordered certain property to he 
sold as that of the insolvent. Plaintiff applied to that 
Court for determination of his title to the property 
but the Court upheld its order for sale. Plaintiff 
sued for declaration of title. In the course of the suit 
the properties were sold by the Insolvency Court 
and purchased by a third party: 

Held, that the plaintiff was bound to get rid cf 
the sale of the property as belonging to the insolvent 


and could not maintain a suit for a mere declaration 
of title. [p. 642, col. 1.) 


Appeal against the decree of the First 
Additional District Judge, Dacca, dated the 
2oth of February, 1923, affirming that of the 
Subordinate Judge, Fifth Court of that 
District, dated the lst of May, 1922. 

Babu Hemendra Kumar Das, for the Ap- 
pellant. 

Babu Rajendra Chandra Guha, for the 
Respondents. 

JUDGMENT.—The question raised in 
this appeal is that the decision of the lower 
Appellate Court is wrong by which that 
Court has confirmed the decree of the 
Oourt of first instance which dismissed the 
plaintiff's suit on his failure to putin proper 


- Oourt-fees on the plaint. The property is 


claimed by the plaintiff under a mortgage- 
decree and the subsequent purchase by 
him in execution of the mortgage-decree 
against the insolvent who is his father-in- 
law. His case is that subsequent to hig 
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purchase his father-in-law took a lease of 
the house and has been living in it. The 
Insolvency Court ordered the property to be 
sold as that of the insolvent. The plaintiff 
-applied to that Court for determination of 
his title to the properly but the Insolvency 
Court upheld the order passed by it for the 
gale of the property and refused to go 
minutely into the question of title. There- 
upon the plaintiff brought the present suit 
for a mere declaration of his title to the 
property. Both the Courts below have found 
that the suit is barred under s. 42, Specific 
Relief Act, and that the plaintiff is bound to 
sue for consequential relief and properly to 
stamp the plaint, We think that this view 
is correct. The plaintiff must get not only 
a declaration of his title but must get rid 
of the sale of the property as belonging 
to theinsolvent by the Insolvency Court. 
There has been afurther complication since 
the institution of the suit, viz.,.the property 
has been sold under order of the Insol- 
vency. Court and purchased by a third 
party. The suit in our opinion, even if 
it be held tobe properly stamped, will be 
‚fruitless. The learned Vakil for the appel- 
` lant asks for permission to withdraw the 
suit. Wethink that we should give him 
that permission but he must pay the costs 
of the respondent in all the Oourts. 
AUN. A, Order accordingly. 


on) 


MADRAS HIGH COURT. 

ORIGINAL SIDE APPEAL No. 104 or 1926. 

December 1, 1926. | 
Present:—Justice Sir Kumaraswami Sastri, 
. Kr. and Mr, Justice Reilly. | 
D. K. ASHER—Derenvant No. 2— 

APPELLANT 
“erTsus ' 
V. ©, GOPALARATNAM—PLaintireF— 
RESPONDENT. 

Letters Patent (Madras), cl. 15—Judgment —Order 
of Judge on Original Side refusing inspection of docu- 
ments disclosed in afidavit - Appeal. Ae 

_ An order of a Judge of the High Court sitting on 
the Original Side refusing to allow inspection of cer- 
tain accounts disclosed in the affidavit of documents 
filed by a party to the suitis nota judgment within 
the meaning of cl. 15, Letters Patent, and no appeal 
lies against that order. [p. 644, col. 1] i 

Appeal from the order of Mr. Justice 
Srinivasa Iyengar, dated the 12th Oe- 
toker, 1926, and made in C. S. No. 421 
of 1925 on the file of the High Court 
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of. Judicature in the exercise of its Ordi- 
nary Original Civil Jurisdiction. 

i Mr. G. Krishnaswami Iyer, for the Appel- 
ant, ; j 

Mr. T.- Krishnaswami Iyengar, for the 
Respondent., : 
JUDGMENT. 

Kumaraswami Sastri, J.—This is 
an appeal against an order of Srinivasa 
Iyengar, J., refusing to allow inspection of 
certain accounts which were disclosed in the 
affidavit of documents of the defendant. A 
preliminary question arises as to whether 
an appeal lies against such an order and 
the question is whether an order in an 
interlocutory application refusing inspec- 
tion is ajudgment within the meaning of 
cl. 15 of the Letters Patent. Mr. G. Krishna- 
swami Iyer who appears for the appellant is 
unable to cite any authority in support of 
his argument that an appeal lies. He bases 
his contention on the ground that such an 
order is not an order on a mere matter of 
procedure but deprivesthe party ofa sub- 
stantive right and is, therefore, a judgment, 
Iam unable to agree with him. 

The definition of the word “judgment” 
within the meaningof cl. 15 of the Letters 
Patent has, I think, so far as Madras is 
concerned, been settled by the decision of 
the Full Bench in ‘Tuljaram Row v. Ala- 
gappa Chettiar (1) where Sir Arnold White, 
C. J., observes as follows :— f 

“The testseems to me tobe not what is 
the form of the adjudication but what is 
its effect in the suit or proceeding in which 
it is made. lfits effect, whatever its form 
may be, and whatever may be the nature 
of the application on which it is made, 
is to put an end to the suit or, proceeding so 
far as the Court before which the suis or 
proceeding is pending is concerned, orif 
its effect, ifit is not complied with, is to 
putan end to the suit or proceeding, I 
think the adjudication is a judgment within 
the meaning of the clause. An adjudi- 
cation on an application which is nothing 
more than a step towards obtaining a final 
adjudication in the suit is not,in my opin- 
ion, a judgment within the meaning of the 
Letters Patent. 

“I think, too,an order or on independent 
proceeding which is- ancillary to the suit 
(not instituted asastep towards judgment, 
but with a view to rendering the judg- 
ment effective if obtained) e. g, an order 

(1) 8 Ind. Cas. 310; 35 M. 1; (1910) M. W. N. 697; 8 
ML. T. 453; 21M. L.J, 1. | , 


[100 L 0. 1927] 


‘onan application for an interim injunc- 
tion, orfor the appointment of a Receiver 


is a‘jndgment’ within the meaning of the’ 


clause,” 

_ This view has been followed in the Official 
Assignee of Madras v. Ramalingappa (2) 
where’ the learned Chief Justice after refer- 
ring to Tuljaram Row v. Alagappa Chettiar 
(1) observes as follows: — 

“Applying that and endeavouring as best 
as I can to see what is its true application, 
I think itis this, that a determination, call 
it what you will, which has the effect, 
whetheron a technical ground or on the 
merits of putting an end to the proceed- 
ings as regards the particular people or in 
toto isa judgment and is appealable, but, 
if the pronouncement leaves the suit free 


to go on, then itis not a judgment within. 


the meaning of the clause.” 

In Mahalingam v. Natesa Iyer (3) Sir John 
Wallis, ©. J., and Seshagiri Iyer, J., follow- 
ing Tuljaram Row v. Alagappa Chettiar (1) 
held that no appeal lies against an order 
refusing leave to amend a plaint. In Savan 
Durga Bai Ammal v. Ramanatha Rao (4) 
it was held. that an order refusing leave 
n amend a. written statement is not appeal- 
able. , 

It is difficult to see how if an order 
refusing a commission, or an order refusing 
to raise an issue or an order refusing leave 
to amend pleadings which very often may 
have far-reaching effects on the defendant's 
conduct of the suit are not appealable as 
judgments, an order refusing inspection 
can amount to a judgment. I may point 
out here thatitis always open to a party 
to take out subpojna or give notice for 
the production of the document of which 
inspection is refused and have the matter 
as to its relevancy discussed when tender- 
ing. the document in evidence. The only 
right which is denied to him is the right 
to seethe document in advance and pre- 
pare his case after such inspection. This 
is, no doubt, often a very important matter 
for the plaintiff or the defendant but that 
by itself could not make the order ofre- 
fusal a judgment within the meaning of 
the Letters Patent. I think an order like 


(2} 91 Ind. Cas. 456; 49 M. 539; 50:M. L. J. 361; 23 
L. W. 592; (1926) M. W. N. 366; A. I. R. 1926 Mad. 
55t. : 
(3) 32 Ind. Cas. 423; 3 L. W. 107; (1916) 1 M. W, 


46. 
(4) 91 Ind. Oas, 568: 49 M. L. J. 632; (1925) M. W, 
XN. 785, 22 L. W. 863; A, I R. 1926 Mad. 64, 
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the present, is to tse the words of Sir 
Arnold White, C. J., merely an adjudication 
on an application which is nothing more 
than astep towards obtaining a final ad- 
judication inthe suit and which does not, 
therefore, amount to a judgment. 

Reference has been made by Mr. G. 
Krishnaswamilyerto Sonachalam Pillai v. 
Kumaravelu Chettiar (5) where Krishnan and 
Wallace; JJ., held that an order of a Single 
Judge of the High Court refusing to stay 
execution of a decree of a Muffasal Court 
pending an appeal therefrom to the High 
Court is a“judgment” within the meaning 
of cl. 15 of the Letters Patent. It is only 
necessary to point out that the application 
was not in any matterin a pending suit and 
Krishnan, J., at page 321*, while referring 
to the cases observed that the cases where 
Letters Patent Appeals were refused fell 


“under the second part of the definition of 


Sir Arnold White, C. J., in Tuljaram Row 
v. Alagappa Chettair (1) as being an ad- 
judication on an application which was 
merely astep towards obtaining a final 
decree in the suit. Waller, J., though 
inclined to proceed on the wider definition 
of Bittleston, J., in De Souza v.Coles (6) 
thought that he was bound by the decision 
of the Full Bench in Tuljaram Row v. Alas 
gappa Chettair (1). Babu Sah v. Purusho- 
thama Sah (7) was also referred to. In that 
case it was held bySpencer,O. O. J., and 
Srinivasa Iyengar, J., that the final order of 
a Judge of the High Court sitting on the 
Original Side allowing or refusing to allow 
a plaintifi tosue as a pauper is a judg- 
ment under cl.15 of the Letters Patent, 
But this case has no application as the 
learned Judges were of opinion that the 
order was not an intorlocutory one but 
was an. adjudication of the substantive 
right of a party given under the Code. Í 
may point out that the learned Judges de~ 
clined to follow the decision of another 
Bench in Appasami Pillai v. Somasunidra 
Mudaliar (8) where a contrary view was 
taken. In view of the observations of their 
Lordships of the Privy Councilin Bindesh- 
wart Prasad Singh v. Kesho Prasad Singh 


(5) 79 Ind. Cas. 109; 47 M. 316; 46 M. L. J. 138: 
(1924) M W. N 167; 19 L. W. 427; A. L R. 1994 
Mad. 597. f 

(6) 3 M. H. C. Ry 384. 

(7) 85 Ind. Cas. 201; 48 M. 700; 20L. W. 845: 35 
M L. T. 136; 47 M. b. J. 932; A. L B. 1925 Mad, 


167. 
(8) 26 M. 437. . 
*Page of 47 M-- [Ed] 
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(9)as to the desirability of following the 
constitutional practice ofa reference to a 
Full Bench where oné Bench thinks ilself 
constrained to differ from another Bench the 
question is likely to be settled by a Full 
Bench should it arise again. 

I am of opinion that the order refusing 
inspection is not a judgment within the 
meaning of s. 15 of the Letters Patent and 
that no appeal lies against that order. 

- The appeal is dismissed with costs. 

Reilly, J.—f agree. 

V. N. V. Appeal dismissed. 

. (9) 95 Ind. Cas. 1025; 53 I. A. 164 atp. 171; A. I. 
R. 1926 P. Œ. 79; 7 P. L. T. 553, 44 ©. L. J. 86; 5 
Pat. 634; 51 M. L. J. 587; 31 C. W. N. 74 (P. ©). 


ALLAHABAD HIGH COURT. 
Sgconp Cryin APPEAL No. 1381 oF 1924. 
January 21, 1927. 
Present:—Mr. Justice Dalal and 
Mr. Justice Pullan. 

Musammat AHMADI BEGAM-—PLAINTIFE 
APPELLANT 
VETSUS 
ABDUL AZIZ AND oTHErs—DEFENDANTS 
RESPONDENTS, 

Muhammadan Law—Gift—Delivery of possession— 
Donor out of possession--Validity of gift--Doctrine of 
musha—Bvasion of the doctrine. 

‘The mere fact that the donor was out of posses- 
sion at the time of the gift and that consequently 
there was no delivery of possession to the donee does 
not invalidate a gift under Muhammadan Law, pro- 
vided the donor did all that he could do to perfect 
the gift. [p. 644, col. 2.5 DRN 
. Mahomed Buksh Khan v, Hosseini Bibi (1), follow- 
ed. | 
` A gift which is invalid under Muhammadan Law 
. under the doctrine of musha becomes a valid gift if 
the donee obtains possession. [p. 645, col. 1.] 

Muhammad Mumtaz Ahmad v. Zubaida Jan (3), 
followed. ; EA 

This principle applies not only where the gift is 
impugned by ths donor himself but also as against 
strangers. [ibid.| h 

Mahib Ullah v. Abdul Khalik (2), approved. 

. Agift of an undivided portion of a house can be 
validly effected by the donor selling it first at a 
fixed price and then absolving the debtor from pay- 
ment of the price. [lbid] , 

Second appeal from the decree of the Dis- 
trict Judge, Bareilly, dated the6th August, 


of 1921. 
_ Dr. S. M.Sen and Mr. B. Mallick, for the 
Appellant. | 

Me. Akhtar Husain Khan, for the Re- 
spondents. ae 

JU DGMENT.—Theplaintiff, Musammat 
Ahmidi Begam, sued for partition of her 
share. of 8shops and a yard for the collec- 
fion of wood. This property belonged to 
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her father and the defendants are the other 
heirs. She claimed a share specified as 
1974 out of 6,502. The dispute between 
the parties related toa gift made by the 
father in his lifetime to the plaintiff of 
1000 sihams. The gift was objected to 
on two grounds: (1) thatthe father himself 
not having been in possession at the time, 
could not have given possession to the 
daughter, and so the gift was invalid for 
want of possession, and (2) that the gift was 
aninvalid one of mushka, 1.e¢,an undivided 
share of joint property. 

Both the Subordinate Courts upheld the 
contention and held the gift tobe inopera- 
tive. Theyfurther declared plaintiff's title 
in the property in accordance with the 
right asan heir, ignoring the gift. This 
isa second appeal by the plaintiff. The 
learned Judge of the lower Appellate Court 
has not quoted any ruling in support of 
his view. The father himself was out of 
possession at the time of the gift and he 
did all that was possible for him to do in 
putting his daughter in the same position 
in which he was, Heand his daughter 
subsequently jointly sued the other co- 
owners of the property and obtained a 
decree. 

Under these circumstances want of pos- 
session atthe time of the gift would not 
render the gift invalid. In the case of 
Muhammad Buksh Khan v. Hosseini Bibi 
(1) their Lordships observed at page 7(/2*: 
“In this case it appears to their Lordships 
that the lady did all she could to perfect 
the contemplated gift, and that nothing 
more was required from her. The gift was 
attended with the utmost publicity, the 
hibanama itself authorised the donees to 
take possession, and it appears that in fact 
they did take possession. Their Lordships 
hold under these circumstances, that there 
could be no objection to the gift on the 
ground that the donor had not possession, 
and that she herself did not-give possession 
at the time.” : 

This ruling fully supports the claim of 
the plaintiff that the gift cannot fail 
a want of possession at the time of the 

ift. 
is There isa Single Judga raling of this 
Court [Mohib Ullah v. Abdul Khalik (2)j in 


(1) 150. 684; 15 T. A. 81; 12 Ind. Jur. 291; 5 Sar, 
P. Ô. J. 175; 7 Ind. Dee. (N. 8) 1010 (P.O), 
mo) 30 A. 250; A. W. N. (1903) 104; 5 A.L. J, 


*Page of 15 U—1Ed] 
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which the principle enunciated by their 
Lordships of the Privy Council in the case 
of Muhammad Mumtaz Ahmad v. Zubaida 
Jan (3) was applied to a house. Possibly 
the case which was before their Lordships 
“was one where the donor himself question- 
ed the validity of the gift, and it may be 
argued that it could not be applied general- 
ly where no such question of equity arose. 
This is how Mr. Tyabji interprets the 
ruling in his book on Muhammadan Law 
atpage422, This Court, however, has gone 
further in the matter and held the gift to 
. be valid even where it isnot the donor 
himself who questions it. We are in 
agreement with that view. Mr. Ameer Ali 
in his Muhammadan Law has.stated the 
principle to be that a hiba-bil-musha, i. e., 
gift of an undivided joint property is not 
void, but only invalid, and possession re- 
medies the defect. Mr. Tyabji does not 
appear to accept that view, but he has sug- 
gested a device -by which the operation 
of the doctrine may ba condoned, and that 
device was adopted in the present case. 
_At page 403 he quotes a Hanafi lawyer 
as laying down that agift ofa moiety- of 
a house can validly be effected by the donor 
selling it first at a fixed price and then 
absolving the debtor of the debt which 
was the price. This was exactly what 
the plaintiff's father did, and on this 
ground also the doctrine of musha will not 
apply. 

For these reasons we decree the appeal 
and declare the share of the plaintiff to 
be that which she claimed in her plaint. 
This is a prelimiaary decree for partition 
and this declaration will be sufficient. The 
plaintiff shall receive her costs of all Courts 
eee costa in this Court on the higher 
scale. 


ALN. A. 
/3) 16 I. A. 205; 11 A. 460; 5 
Ind. Dee. (x. s.) 721 (P. C.). 


Appeal allowed. 
Sar. P, O. J. 433; 6 
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MADRAS HIGH COURT. 
Szconp Oivie Appza No. 717 oF 1924. 
November 2, 1926, 
Present:—Mr. Justice Curgenven, 
OHAIRMAN, MUNICIPAL COUNCIL, 
MASULIPATAM—Desrenpant—APPELLANT 


Versus 
CHITTA VENKATA LAKSHMANNA— 
PLAINTIFF — RESPONDENT. 


` Madras District Municipalities Act (V of 1884), as. 
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207, 214—Power to direct removal of latrine—Nctice 
not specifying place to which it must be removed, 
whether defective. 

Section 207, Madras District Municipalities Act of 
1884, empowers a Municipality to take order with 
latrines in the interests of the general public and in 
particular of the neighbouring residents and such 
alteration need not be in the interests of the owner 
or occupier of the buildings. [p. 616, col. 1.) 

A notice which requires the owner ofa house to 
remove a latrine from its existing place and construct 
it in another place leaving tothe owner to decide at 
his own peril whether that other place is or is not 
equally open to objection, is not beyond the compe- 
tence of a Municipal Council under s. 214 (2) of the 
Act. [ibid,] , 

Second appeal against the decree of the 
Court of the Additional Subordinate Judge, 
Masulipatam, in A.S. No. 15 of 1923, A. 5. 
No.59o0f.1923, on the fileof the District Court, 
Kistna, preferred against that of the Court 
of the District Munsif, Masulipatam, in O, 
5. No. 197 of 121. 


Mr. V. Ramadoss, for the Appellant. 
Mr. C. Venkatasubbaramiah, for the Re- 
spondent. 


JUDGMENT,—Plaintiff who is the 
owner and occupant ofa house within the 
Masulipatam Municipality, was served with 
a notice issued in pursuance of a resolution 
of the Municipal Council to remove the 
latrine attached to her house and have it 
constructed in another place, She there- 
upon: filed the suit, out of which this 
second appeal airses for an injunction re- 
straining the Municipal Council from en- 
forcing the order. On behalf of the plaint- 
iff questions were raised whether: the order 
was within the competence of the Munici- 
pality and ifit were within its competence, 
whether on the merits it was an order 
which in the circumstances should have 
been given. The defendant, on the other 
hand, contended that a suit of this character 
would not lie, This point, however, as 
well as the contention that this Court can 
enter into the merits of the case for remov- 


- ing the latrine, has now been given up and 


we are only ‘concerned with the question 
whether the notice was intra vires, 

- At the time when it was issued Madras 
Act IV of 1881 was still in force. There 
are two sections which deal with private 
latrines, s. 207 and s. 214. The drafting 
of the Act seems in respect of this topic 
to have been somewhat defective because 
not only is the issue of notice dealt with in 
each of these two separated sections btt the 
latter section is to be found under a por- 
tion of the Act which is headed “drains.” 
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Inasmuch, however, as s, 214 expressly 
deals with private latrines and privies, I do 
not think that the presence of that head- 
ing can affect the application of this section 
to any case to which it might otherwise 
apply. Section 207 empowers the Municipal 
Council by notice to require the :owner or 
occupier of every building to provide a 
- latrine or alter any existing latrine in ac- 
cordance with any directions contained in 
such notice. The learned Subordinate 
Judge appears to entertain the view that 
the alteration to be ordered by such notice 
should be in the interest of the owner or 
occupier of the building, but, I think it is 
quite clear that this is a misreading of the 
section and that the intention is to empower 
the Municipality to take order with latrines 
in the interests of the general public and in 
particular of the neighbouring residents. 
If this were the only provision in the Act 
which empowered the Municipality to inter- 
fere with private latrines, I should be in- 
clined to hold, even assuming that the 
word “alter” refers to locality as well as to 
structure, that it was incumbent on the 
Municipality to give directions as to what 
kind of alteration should be effected; 
because the words “in accordance with 
directions contained in such notice” seem 
to me to lay it upon the Municipal Council 
to decide upon the exact nature of the 
alteration necessitated by the case. The 
lower Courts have made’a point that the 
notice in this respect is ineffective. It 
merely requires that the-latrine should be 
removed from its existing place and be con- 
structed in another place leaving to the 
owner to decide at his own peril whether 
that other place was or was not equally open 
to objection and liable to be again condemn- 
ed by the Municipal Council on a further 
occasion. But I have further to consider 
thé application of s. 214, sub-s. (2) of which 
empowers the Municipal Council by notice 
to require the ownerofany land or build- 
ing to which any latrine belongs to close or 
demolish it or to alter or repair in such a 
manner as the Municipal Council may think 
necessary. It will be seen that the 
latter part which | have quoted substantial- 
ly reproduces the provision of s. 207; but 
the section also enables the Council to 
direct that the latrine be closed or demo- 
lished altogether, and it is an argument 
difficult to resist that if it possesses such a 
power it may couple with that power the 
condition or the permission that a latrine 
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may be erected in some other place. It is 
sufficient in order to justify the notice 
issued to the plaintiff that the Municipal- 
ity should have astatutory power to direct 
her to close or demolish the latrine and 
since it has that power I cannot say that it 
has acted beyond its authority in directing 
her to remove it to Bome other place not 
specified. Although, therefore, I think that 
the notice can be brought within the terms 
of s. 214 (2) of the Act, I cannot help think- 
ing tthat it would have been more consid- 
erate on the part of the Municipal authori- 
ties to have assisted the plaintiff with 
advice or directions as to where the re-erec- 
tion was to be made, before requiring the 
demolition of the latrine. It is, of course, 
open to the owner to obtain approval of 
the Municipal Council before re construct- 
ing the latrine elsewhere. 

I set aside the decree of the lower Appel- 
late Court and dismiss the suit; but in view 
of the practical defect which I have advert- 
ed to in the action of the Municipal Council 
I direct that each party bears its own costs 
throughout. 


V. N. V. Appeal allowed, 


ALLAHABAD HIGH COURT. 
Seconp O1vIL APPEAL No. 1160 or 1924. 
January 7, 1927. 
Fresent:—Mr. Justice Iqbal Ahmad. 
Kuar SARDAR SINGH AND oTHERS— 
PratnTirrs—APPELLANTS 
versus 
MAN SINGH—DEFENDANT—RESPONDENT. 

Transfer of Property Act (IV of 1882), s. 111 (g)— 
Landlord and tenant—-Denial of landlord's title— 
Forfeiture of tenancy—Denial, equivocal, effect of. » 

The denial of a landlord’s title by a tenant in 
order to work a forfeiture under s. 111 of the Transfer 
of Property Act, must be an unequivocal and un- 
ambiguous denial. [p. 647, col. 2.] 

Plaintiff instituted a suit in the Small Oause Court 
to recover rent of a house from the defendant. De- 
fendant pleaded that the house did not belong to the 
plaintiff and the Court thereupon returned the plaint 
to the plaintiff. The plaintiff, then, instituted a suit 
for ejectment of the defendant on the ground that he 
had denied the plaintiff's title to the house. It was 
found that the site of the house belonged to the 
plaintiff and that the house itself belonged to the 
defendant: 

Held, that the plaintiff not being the owner of the 
house itself there could be no question of the denial 
of his title by the defendant in the previous suit and 
that inasmuch as there was no specific denial hy 
the defendant in the previous suit of the title of the 
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pluintiff to the site of the house, the plaintiff, was not 


ae eject the defendant from the site. [p. 647, 
col, 2. 


Second appeal from the decree of the Ad- 
ditional Subordinate Judge, Moradabad, 
dated the 25th April, 1924. 

Messrs. Kashi Narain Malaviya and R. 
K. Malaviya, for the Appellants. f 

Mr. Shabd Saran, for the Respondent. 


JUDGMENT.—This is a plaintiffs’ 
appeal and arises out of a suit for posses- 
sion of a house. 

It appears that the plaintiffs brought a 

suit in the Court of Small Causes for rent 
of the house in dispute against the defend- 
ant-respondent, on the allegation that the 
house in dispute belonged to the plaintiffs, 
and that the defendant was in occupation 
of the same as a lessee on behalf of the 
plaintiffs. This allegation of the plaintiffs 
was denied by the defendant in the written 
statement filed in the Court of Small 
Causes, and the defendant asserted that he 
was the owner of the house, Thereupon 
the plaint filed in the Court of Small 
Causes was returned to the plaintiffs, and 
the plaintiffs then filed the suit that has 
given rise to the present appeal. 
. The plaintiffs’ case was that the house in 
dispute belonged to them and that as the 
defendant, who was a mere lessee on behalf 
of the plaintiffs, had denied the plaintiffs’ 
title to the house in dispute in the written 
statement filed by bim in the Court’ of 
Small Causes, he was liable to ejectment. 

The defendant respondent resisted the 
suit on the.-very grounds which he had 
taken in the written statement filed by him 
in the Small Cause Court. The trial Court 
held that though the site of the house be- 
longed to the plaintifs and the house itself 
belonged to the defendant, but as the de- 


. fendant had denied the plaintiffs’ title he. 


was liable. to ejectment, and accordingly 
passed a decree for possession of the site in 
favour of the plaintiffs and allowed the de- 
fendant to remove the materials within four 
months from the date of its decree. The 
lower Appellate Court has reversed the 
decree of the trial Court and has dismissed 
` the plaintiffs’ suit It has pointed out that 
on the finding of the trial Court, the house 
in dispute belonged to the defendant, and 
as the plaintiffs inthe Small Cause Court 
had claimed not only ground rent but rent 
for, the house itself, the defendant was 
right in denying the allegation of the plaint- 
ifs and in asserting a proprietary right in 
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himself to the house in dispute. It furtber 
pointed out that the defendant never claim- 
ed any title to the site in himself, and as 
such the lease, if any, of the site culd not- 
be determined by forfeiture It also held 
that the suit was barred by cl. (g) of s. lil 
of the Transfer of Property Act; inasmuch 
a3 prior to the instruction of the suit the 
plaintifis had not done any act showing 
their intention to determine the lease. It 
has been held by this Courtin the case of 
Prag Narain v. Kadir Bakhsh (1) that “a 
landlord wishing to take advantage of his 
tenant's denial of title to determine the 
lease must do some act showing his inten- 
tion to do so before he can file a suit for 
ejectment.” But it is argued by the learn- 
ed Counsel for the appellants that s. 111 (9) 
of the Transfer of Property Act can only 
apply to leases granted after the passing of 
the Transfer of Property Act and in support 
of this contention reliance has been placed 
by the learned Counsel for the appellants 
on the case of Padmanabaya v. Ranga (2). 
In my judgment no question of law arises 
in the present case. On the finding of the 
trial Court that the house itself did not 
belong to the plaintiffs—a finding which has 
not been challenged before me—the defend- 
ant was perfectly within his rights to con- 
test the suit of the plaintiffs filed by them 
in the Small Cause Court for recovery of the 
house rent‘on the allegation that they were 
the owners of the house, -The plaintiffs not 
having any title to the house itself, there 
can be no question.of the denial of their 
title to the same The defendant has never 
specifically denied the title of the plaintiffs 
to the site of the house and as pointed out 


‘in the case of Prag Narain v. Kadir 


Bakhsh (1) “The denial of his land- 
lord’s title by a tenant in order to work a 
forfeiture under s. 111 (g) of the Transfer of 
Property Act, 1882, must be an unequivccal 
and unambiguovs denial.” There being no 
such denial in the present case by the de- 
fendant of the title of the plaintiffs to the 
site in dispute there has been no forfeiture 
of the lease. 

For the reasons given above, in my judg- 
ment, the decision of the lower Appellate 
Court is perfectly correct and I dismiss the 
appeal with costs including in this Court 
fees on the higher scale. 

Z K. Appeal dismissed. 

(1) 18 Ind. Cas. 728; 35 A. 145; 11 A. L.J. 115. 

(2) 6 Ind. Cas. 447; 34 M. 16]; 8 M, L. T. 110; %1910) 
M. W. N. 402; 20 M. L. J. 930. 


, 


848 


MADRAS HIGH COURT. 
SEGOND CIVIL ArPEaL No. 1129 or 1923, 
September 23, 1926, 

'.  Present:—Mr. Justice Wallace and 
Mr. Justice Madhavan Nair. 
R. SIVARAMAKRISHNA IYER— 
PLaINTIFF—APPELLANT 
versus 
SIVAKAMI ACHI—DeErenpant 
— RESPONDENT. 

Trust—Execution of trust deed appointing trustee 
for fixed pertod—Revocation of trust by original 
owner—Subsequent sale to third person—Suit for 
possession by vendee, dismissal of, on ground of invalid- 
ity of revocation—Subsequent suit for recovery of 
income and accounts, maintainability of. 

A person executed a trust deed appointing another 
as his trustee and empowering him fo manage 
the properties for a fixed period, to collect the in- 
come, pay maintenance to named persons and hand 
over the balance to the original owner. He then 
yevoked the trust and executed a sale-deed to a 
third person of the lands comprised in the trust 
deed. A suit by the vendee for possession was dis- 
missed on the ground that the revocation of the trust 
deed was invalid. In a second suit against the trustee 
for recovery of the net income from the properties: 

Teld, (1) that at the date of the sale-deed the vendor 
had no ownership or saleable interest in the property 
which was vested in the trustee, the revocation having 
been held to be invalid; [p. 619, col. 2y ` 
` (2) that the interest of the cestui que trust which 
was only a minor interest could not in law be and 
was notin fact conveyed under the sale-déed which 
purported to transfer the absolute property and not 
any interest therein apart from it; [p. 650, col. 1.1 

(3) that the vendee having repudiated the trust deed 
ought not to be allowed to claim any benefit there- 
under. [ibid.] ‘ 


Second appeal against the decree of the 
District Court of East Tanjore at Nega- 
patam,in A. 8. No.247 of 1921 (A. S. No. 65 
of 192U on the file of the Court of the Sub- 
ordinate Judge, Tanjore and A. S. No. 1061 
of 1919 on the file of the District Court 
o: West-Tanjore) preferred against that 
of the Court of the District Munsif, Mayava- 
ram, dated the 16th June, 1919, in O.S. 
No. 183 of 1915. 

Mr. T. R. Ramachandra Iyer, for the Ap- 
pellant. 

Mr. T. V. Muthukrishna Iyer, for the 
Respondents. 

JUDGMENT.—Plaintiff is the appel- 
lant _One Sivaraman Chetty the son of the 
defendant executed a trust deed appoint- 
ing the defendant, his mother, as trustee 
and empowering her to manage his pro- 
perties for a period of 15 years. Under 
the provisions of the deed, the defendant 
was to collect the income from the pro- 
perties, pay maintenance to persons men- 
tioned in the trust deed and hand over 
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the balance to her son. The deed also 
provided that at the end of the term men- 
tioned in it the defendant was to place 
Sivaramanchetty in possession of the pro-. 
perties covered by it. On 14th September, 
1909. this trust deed was revoked by 
Sivaraman Chetty by aregistered document 
and 4 days thereafter properties covered by 
the deed, about 5 velis of land were sold by 
him to the plaintiff. Original Suit No. 366 
of 1909 was instituted by the plaintiff to, 
recover possession of the properties on` 
the ‘strength of the eale-deed executed to, 
him. In that suit the present defendant 
contended amongst other things that. 
Sivaraman Chetty had no power to revoke’ 
the trust and the plaintiff was not entitled 
to possession of the properties. The Dis- 
trict Munsif overruled thecontentions of’ 
the defendant and gave the plaintiff a 
decree for possession. This decree was 
set aside on appeal by the Subordinate 
Judge who decided that the trust was not 
capable of revocation. In second appeal 
the decree of the Subordinate Judge was 
confirmed. After the decision of the High 
Court the plaintiff instituted the suit out 
of which this second appeal arises for a: 
declaration of his right to the properties” 
sold to him under Ex. A after the expiry, 
of the period mentioned in the trust deed’ 
and also for the taking of an account 
according to the terms of the trust deed. 
To this suit only the trustee was made a 
party. Amongst the various issues raised’ 
in the suit Issues Nos. 1 to 3 related to the. 
validity of the sale-deed under which the 
plaintiff claims. The 4th issue is to that 
effect, “whether the plaintiff is entitled 
by virtue of his sale-deed to claim the 
net income from the suit properties till 
the period fixed in the trust deed or to 
recover possession thereof at the end of 
that period.” After the decision by the 
High Court that this suit was not barred 
by res judicata by reason of the decision 
in the prior suit, the District Munsif, 
heard the case and without taking any 
oral evidence decided itin favour of the 
plaintiff mainly on the ground that the 
sale-deed was admitted by the defendant, 
Holding that there was no such admis- 
sion, the Subordinate Judge on appeal 
directed the District Munsifto decide the 
Issues Nos. 1 to 3 after taking evidence and 
to submit his findings. The District 
Munsif found on an exhaustive examina- 
tion of the evidence that the sale-deed 
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was not a bona fide transaction and that 
it was not supported by proper considera- 
tion (see para. 41). Accepting the finding 
the Subordinate Judge set aside the decree 
of the District Munsif and dismissed the 
plaintiff's suit. Against this decree the 
plaintiff has preferred this second appeal. 

Mr, Ramachandra Iyer on behalf of the 
appellant argued that in the circumstances 
of the case it was not open to the Appel- 
late Court to call for a finding on issues 
of undue influence and consideration as 
regards the sale-deed and that, therefore, 
the appellate decree should be set aside. 
It appeared to us even if we accept Mr. 
Ramachandra Iyers view regarding the 
decision by the Appellate Court on issues 
Nos. 1 to 3, still, the plaintiff's suit will 
have to be dismissed, if the defendant’s 
plea raised in the 4th issue is found in 
her favour. The 4th issue as already 
pointed out raised the question whether 
the plaintiff is entitled by virtue of his 
sale-deed to claim the net income from 
the suit properties till the period fixed 
in the trust deed or recover possession 
thereof at the end of that period. In pass- 
ing it may be pointed out ‘that the plaint- 
iff confines his relief in his second appeal 
to get the income from the properties till 
the period fixed in the trust deed is over. 
When the suit was instituted, the 15 years’ 
period provided for in the deed:has not 
run and neither Sivaraman Chetty nor his 
reversioners had been made parties to the 
suit. Sivaraman Chetty is now dead. The 
question as regards the possession of the 
properties at the end of the 15 years, 
namely, the latter part of Issue No. 4, can- 
not, therefore, now be decided. The first 
part of the issue is mainly a question of 
law. The respondent in her memorandum 
of appeal to the lower Court had pointed 
out that the District Munsif had erred in 
law in not deciding this issue in her 
favour. In the view thatthe Subordinate 
Judge took of the case as regards the 
Issues Nos. 1 to 3 he also did not consider 
it necessary to decide the 4th issue. We 
came to the conclusion that arguments 
should be heard on this issue before con- 
sidering the Subordinate Judge's judg- 
ment on the other issues; for, as already 
observed if the defendant succeeds on the 
question: raised in this issue the plaint- 
iff’s suit will have to be dismissed, irrespec- 
tive of other considerations. This course 
was accepted by the learned Vakils appear- 


SIVARAMA KRISHNA 1YSR V. SIVAKAMI AOHI, 


649 


ing for the plaintiff as well as the defend- 
ant. 

The appellant's claim in this second 
appeal is a very simple one. His right to 
recover possession of the properties under 
his sale-deed based on the revocation of 
the trust deed by Sivaraman Chetty hav- 
ing been found against he says now that 
he is entitled to get at least the income 
reserved in the trust deed in favour of 
his vendor, the vendor being entitled to 
deal with itas he liked. The trust deed, 
no doubt, states that the surplus funds 
after meeting all payments mentioned in 
it shall be paid to vendor of the plaintiff 
Whether the plaintiff would be entitled 
to get thisor not would depend mainly 
upon the construction of the document 
Ex. A and the intention of the parties that 
can be gathered from it and the surround- 
ing circumstances. Exhibit A begins by 
saying that “it is an absoluts sale deed 


-of nanja and punja lands described later. 


It is stated that the specified properties 
have this day been absolutely sold unto 
you for Rs. 10,000, being the price money 
settled by mutual consent.” After de- 
scribing the details of consideration the 
document runs as follows: “As thus l 
have in all received Rs. 10,000 as per the 
aforesaid particulars, and I have left it 
to you all the rights, interests and en- 
joyments belonging to me in the said pro- 
perties, with all absolute rights derivable 
under au absolute sale, you shall, there- 
fore, hold and enjoy the said properties 
with all the absolute rights derivable 
under an absolute sale, those of alienating 
the same by means of gift, sale or other- 
wise, and as long as the sun and the moon 
exist.” It appears to us that the ‘initial 
difficulty in the way of the appellant is 
that at the date of the sale his vendor 
had no ownership inthe property at all 
because it was vested in the trustee by 
the deed. Under the law the trustee is 
the absolute legal owner of the property; 
the revocation of the trust being found to 
be invalid Sivaraman Chetty had no saleable 
right on the property covered by the 
deed. Mr. Ramachandra Iyer's argument 
that notwithstanding the trust deed some 
ownership still remained with the plaint- 
iffa vendor and he could convey the interest 
assumes that the trust deed is only a 
power-of-attorney for managing the pro- 
perties but this essumption is unwarrant- 
ed in view of the High Court decision in 


. 
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the prior suit. That being so and there 
being no specific transfer of interest in 
immoveable property it is argued by the 
learned Vakil for the respondent that the 
interest of the cestui que trust which is 
only a minor interest cannot be conveyed 
under Ex. A. Assuming it can be trans- 
ferred, it is clear that the document does 
not convey the interest of the cestui que 
trust. It is equally clear that it was not 
at all the intention of the plaintiff's vendor 
to convey any such interest. This is evi- 
dent from Ex, A itself. A bare perusal of 
the deed. is enough to show that what was 
intended to be conveyed was the absolute 
property in the lands and nothing else. 
The deed is called an absolute sale and it 
purports to convey all the rights, interest; 
and enjoyment belonging to the vendor 
on the said properties. It is, therefore, 
clear that the vendor did not intend at 
the time when he executed the sale-deed 
that if it failed to take any effect the 
vendee should get something else in its 
place. What the appellant claims is a 
benefit under the trust, It appears to us 
that itis not open to him now to say that 
he should be allowed to receive this benefit 
under the trust when he himself has re- 
pudiated the trust deed. It will be posses- 
sion of the property based on the assump- 
tion that the trust deed is not binding on 
his vendor and that it had been tevoked by 
him. How ean the plaintiff then claim 


any benefit under a document which he 


had repudiated? 

For these reasons we are of opinion that 
the appellant is not entitled by virtue of 
the sale-deed to claim the net income from 
the suif, properties till the period fixed in 
the trust deed. In this view, the other 
questions raised in the second appeal need 
not be considered and we disiniss the second 
appeal with costs. 

We donot say anything here about the 
appellant's right to recover the suit pro- 
perties after the 15 years as that period 
though now over, had not run at when the 
suit was first instituted and persons whose 
presence would be necessary for the deci- 
sion of the question have not been made 


` parties to this suit. : 


V. N. V. Appeal dismissed, 
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ALLAHABAD HIGH COURT. 

Seconp CIVIL APPEAL No. 1252 or 1924. 

January 26, 1927. - 
Present :—Mr. Justice Iqbal Ahmad. 
MEWA RAM—PusintTIFF—APPELLANT 
VETEUS eee 
LAL SAHAI AND ANOTAER— DEFENDANTS— 
f RESPONDENTS. + f 
- Co-owners—Adverse possession— Mere’ non-particin 
pation in cultivation, effect of—Agra Tenancy Act 
(IT of I901), s. 22—Succession to tenancy—‘Male 
lineal descendant’, whether includes illegitimate son 
of jat—Jats, whether Sudras—Practice— Omission to 
raise clear issue—Parties not prejudiced— Procedure. 
_In the absence of an ouster coupled with a denial of 
title the mere non-participation of a co-owner in the 
cultivation of the joint holding does not enable the 
other co-owners to prescribe a title by adverse pos- 
session for 12 years. [p. 651, cols. 1 & 2.] . 

Jats are Sudras. [p. 651, col. 2.] 

An illegitimate son of one belonging to a Sudra 
caste by a kept woman is entitled to succeed to the 
holding of his father as a ‘male, lineal descendant’ 
ben the meaning of s. 22 of the Agra Tenancy Act, 
ibid. 

The omission of a clear issue on a point is not. 
very material when the parties have adduced evi- 
dence on the point and have not in any way been 
prejudiced thereby. [p. 651, col. 1.) 

Second appeal from the decree of the 
Third Subordinate Judge, Moradabad, dated 
the 7th of July, 1924, 

Messrs. Shabd Saran and Benod Behari 
Lal, for the Appellant. i 

Mr. U. S. Bajpai, for the Respondent. 


JUDGMENT.- This is a plaintiff's 

appeal and arises out of a suit for a decla- 
ration that he and defendant No. 1 are 
the sons of Kundan, and as such entitled in 
equal shares to the holding in dispute that 
belonged to Kundan, and in the alternative 
for recovery of joint possession of the same 
along with defendant No. 2. 
_ The plaintiff's case was that the holding 
in dispute belonged to Kundan and that 
he, as one of the sons of Kundan, was entitl- 
ed to a half share in the holding in dispute, 
but defendant No. 1 had got the holding in 
dispute entered in the revenue papers in 
the name of son-in-law, defendant No. 2, 
without the plaintiff's consent. 

The defence to the suit was that the 
plaintiff was not the son of Kundan, and 
that the holding in dispute was acquired 
by defendant No. land not by Kundan and 
as such the plaintiff in no case was entitled 
to the reliefs prayed for by him. It was also 
contended by the defendants that the suit 
was time-barred, . 

The trial Court held that the plaintif 
was the son of Kundan and that the suit 
was not time-barred, Itfurtheg held that - 
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only some of the plots claimed by the 
plaintiff belonged to Kundan and passed a 
decree with respect to the same in the 
plaintiff's favour. 

On appeal by the defendants the lower 
Appellate Court has modified the decree 
of the trial Court and has.dismissed the 
plaintiff's claim in full. The lower Appel- 


late Court has held -that the plaintiff “is” 


not the son lawfully born of Kundan" and 
that-the karao marriage alleged to- have 
taken place between the plaintiff's mother 
and Kundan was not proved. It has fur- 
ther held that the plaintiff.and the defend- 
ants “have never been joint in family or 
cultivation ” and as such the suit was time- 
barred. ; 

It is abundantly clear from the perusal 
of the written statement that the assertion 
of the defendants was that the plaintiff 
was not the son of Kundan. It was never. 
the defendants: case that the plaintiff, 
though born of Kundan, was illegitimate, 
because the plaintiff's mother was not mar- 
ried to Kundan, ‘That accounts for the 
fact that no clear issue oa the question of 
a karao marriage between the plaintiff's 
mother and Kundan was framed by the 
trial Court. In the absence of a clear issus 
on that point, I would have been pre- 
pared, in view of the case of Balkaran 
Singh v. Dulari Bibi (1), to remit an issue 
to the lower Appellate Court for a finding 
thereon, after giving ‘the parties an oppor- 
tunity to adduce further evidence as to 
whether or not the plaintiff's mother was 
married in karáo form to Kundan. But 1 
have refrained from adopting that course, 
as on the perusal of the record, I find that 
the plaintiff did adduce evidence on that 
point. It is thus clear that, by the omis- 
sion of a clearissue on the point, the plaint- 
iff has.not been prejudiced in any way. 
The finding as to the legitimacy of the 
plaintiff is a finding of fact and I must 
accept it in second appeal. 


But I cannot accept the finding of the 
lower Appellate Court that the present suit 
was time-barred. If the plaintiff .was a co- 
owner with the defendants in the holding 
in dispute, the mere fact of the non-parti- 
cipation of the plaintiff-in the cultivation 
of the holding could not enable the defend- 
ants to prescribe a title by adverse posses- 
sion for more than 12 years, unless it was 
proved that there was an .custer of, the 


_ (1) 97 Ind, Cas. 292; 24. A.L, J. 920. 
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plaintiff coupled with the: denial of the 
plaintiff's title to the holding in dispute. 
This fact has not been proved in the present 
case. As such, Iam unable to accept the 
finding of the lower Appellate Court on 
this point. 

It appears to me that, notwithstanding the 
fact that the plaintiff is the illegitimate son 
of Kundan, the plaintiff is entitled to a 
decree for joint possession of such plots as 
belonged to Kundan. The parties to the 
suit are Jats and it has been held in Bhag- 
wani v. Khushi Ram (2) that Jats aie 
An illegitimate son of one belong- 
ing to aSudra caste by a kept woman is 
entitled to succeed to the holding of his 
father as a “male lineal descendant” with- 
in the meaning of s. 22 of the Agra Tenancy 
Act, 1901, vide Ram Kali.v. Jamma (3). 
Tt has not been argued before me that the 
plaintiff is not even an illegitimate son of 
Kundan. 

The lower Appellate Court has not re- 
corded any finding on the point as to which 
of the plotsin dispute belonged to Kundan. 
Before finally deciding this appeal, I must 
havea finding from the lower Appellate 
Court on the following point :— 

Which of the plots in dispute constituted 
the holding of Kundan? 

No further evidence will beallowed. On 
receipt of the finding, the usual ten days 
will bə allowed for filing objections. 

AN. A. Order accordingly. 


. (2) 24 Ind. Cas. 982 
(3) 30 A. 508; A. W X. (1908) 229; 5 A. L. J, 629. 
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OUDH CHIEF COURT. 
Sgconp Civin APPEAL No. 396 or 1926. 
January 17, 1927. 
Present:—Mr. Justice Raza. 

Pandit BHEO DUTT—Puatntirr— 
APPELLANT’ 

» VETSUS 
GANGA CHARAN—-DBFENDANT— 

f RESPONDENT. 

Transfer of Property (Amendment) Act (AXVII of 
1926)—Act not retrospective. f 

Transfer of Property (Amendment) Act XXVII 
of 1926 is not retrospective in its nature so as to 
apply to documents executed prior toits coming into 


‘force. [p. 652, col. 1.) 


Girja Nandan v. Hanuman Das (1), followed. 

Second appeal against the decree and 
order of the Additicnal Subordinate Judge, 
Unao, dated the l4th August, 1926, passed 
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in Appeal No. 60 of 1926, reversing the 
‘decision of the Munsif, Safipur, dated the 
16th January, 1926. H 
Mr. Ram Bharose Lal, for the Appellant. 
Mr. Putto Lal, for the Respondent. 
JUDGMENT.—This is an appeal from 
a decree of the Additional Subordinate 
Judge, Unao, dated the 14th August, 1926, 


setting aside a decree of the Munsif, Safi- . 


pur at Unao, dated the 16th January, 1926, 

The dispute in this case relates to a 
7/l0ths share in two houses numbered 2185 
and 1214 in Safipur. I think this appeal 
ig concluded by findings of fact. The 
plaintiff bases his claim on a deed of gift 
alleged to have been executed by Darshan 
and certain other persons. The learned 
Additional Subordinate Judge has found 
that the deed is not duly proved. I have 
gone through the evidence on record on 
that point. I am not prepared to disagree 
with the finding of the learned Additional 
Subordinate Judge. Itis not satisfactorily 
proved that the marginal witnesses had 
signed. their namies after seeing the actual 
execution of the deed. Noneof the exe- 
cutants has been examined and due attest- 
ation of the deed is not also proved. The 
deed in question must, therefore, be reject- 


ed. 

The appellant’s learned Counsel has 
drawn my attention to the Transfer of Pro- 
perty (Amendment) Act (XXVII of 1926), 
but that Act is not retrospective in its 
nature so as to apply to documents execut- 
ed prior to its coming into force [see the 
Full Bench decision of the Allahabad High 
Court ‘in the case of Girja Nandan v. 
Hanuman Das (1)]. 

When the plaintiffs title-deed is not 
duly proved his claim must he rejected. 
I should like to note that the plaintiff's 
possessory title is not also made out as held 
by the lower Appellate Court. We may 
leave the question of adverse possession out 
‘of consideration, but it has been found 
at least that the plaintiff has not been in 
possession of the property in suit withio 
limitation. f 

™he result is that the appeal fails and 
must be dismissed. I dismiss the appeal 
with costa. The decree of the lower Appel- 
late Court is confirmed in all respects. 

G, H. Appeal dismissed. 


(1) 99 Ind. Cas, 161; 24 A, L. J. 921; A. I. R. 1927 
An 1. 
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ALLAHABAD HIGH COURT. 
First Cıvıl Apprats Nos. 124 axp 125 

or 1923. 
January 7, 1927. 
Present:—Mr. Justice Lindsay and 
Mr. Justice Sulaiman. ; 
ABDUL KARIM AND OTHERS —DEFENDANTS 
— APPALLANTS i 
versus 
GAURI SHANKAR AND orsErs— 
PLAINTIĘFS AND OTa ERS— DEFENDANTS 
— RESPONDENTS. 
` Pre-emption—Wajib-ul-arz—-Construction—'Intiqal, 


meaning of—Perpetual lease, whether can be pre~ 
empted. 


The word ‘intigal’ used with reference to the cus- 


. tom of pre-emption in a wajib-ul-arz, is a word of 


wide import and includes a transfer by way of per- 
petual lease. |p. 653.col. 1.] i 

Lalji Misir v. Jaggu Tiwari (1) followed, 

First appeals from the decrees of the Sub- 
ordinate Judge, Ghazipur, dated the 22nd 
December, 1922. 

Mr. Mukhtar Ahmad, for the Appellants, 

Mr. P. L. Banerji, for the Respondents, . 


JUDGMENT.—Both these appeals 
arise out of two pre-emption suits. The 
defendants-appellants in both appeals are 
Abdul Karim and others. They were im- 
pleaded in both suits for pre-emption on 
the ground that they were the perpetual 
lessees of 33 bighas of sir land included in 
a four-anna share which was sold to the 
vendees under a deed of sale executed by 
bh Madho Lal on the 21st of December, 
1921. 

The perpetual lease in favour of these 
appellants was executed by Raja Madho 
Lal on the 4th of October, 1921. The lease 
was granted in consideration of a premium 
of Rs.1,000. The document of lease reserv- 
ed an annual rentof Rs. 100 per annum, 

The pre-emptors came into Court alleg- 
ing that the two transactions, dated the 
4th of October, 1921, and the 2Iist of De- 
cember, 1921, were in fact part and parcel 
of one transaction of sale, and they sought’ 
pre-emption on that footing. The Subordi- 
nate Judge who tried the suits was appa- 
rently in some doubt as to whether it could 
properly be held that the two transactions 
by way of lease and sale amounted in fact 
toa transfer by way of sale which was 
split up into two transactions in order to 
avoid a claim for pre-emption. He found, 
however, that in any case under the custom 
of pre-emption, as recorded in the village, 
the plaintiffs could pre-empt the lease. The 
language of the wajib-ul-arz shows that the 
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custom of pre-emption in this village can 
be exercised in cases of all transfers 
(intiqal) of property. We think on the 
terms of the wajib-ul-arz this decision of 
the Subordinate Judge cannot be question- 
ed. The word ‘intiqal’ as has been held 
by this Court, is a word of wide import 
and would certainly include a transfer by 
way of perpetual. lease. [Lalji Misir v. 
Jaggu Tiwari (1)]. In our opinion, the de- 
fendants-appellants cannot be heard to main- 
tain that under the custom of pre-emption 
prevalent in this village their perpetual 
lease was not liable to pre-emption. We dis- 
miss the appeals with costs. 


A. N.A Appeals dismissed. 
. (1) 7 Ind. Oas. 930; 7 A. L. J. 1022; 33 A. 104. 


LAHORE HIGH COURT. 
Lerrers Parent APPEAL No. 86 or 1925. 
i January 26, 1927. 
.” Present:—Sir Shadi Lal, Krt., Chief 
Justice, and Mr. Justice Broadway. ` 
' NATHU MAL—Deorss-Hotper— 
APPELLANT 


versus 
MOHAN SINGH AND ANOTAER— 


J UDGMENT-DEBTORS— RESPONDENTS. 

` Decree—Preliminary decree directing sale of pro- 
perty, whether executable—Haecution proceedings— 
Appeal from final order—Right to challenge mterlocu- 
tory orders not appealed against. ` 

` An appeal need not be preferred against every 
order in execution proceedings; it is open to the 
party aggrieved to challenge by’ an appeal against 
the final order which determines the rights of the 
parties, the propriety of an interlocutory order made 
in the course of the proceedings. [p. 654, col. 2.] 

Chandanbala Debi v, Probodh Chandra Ray (1), 
followed. ' 

A decree which contains a clear direction that the 
judgment-debtors are to pay the sum mentioned 
therein and that in default of payment by them, the 
money is recoverable by attachment and sale of cer- 
tain property is not a mere preliminary decree but is 
a decrae capable of execution. [p. 654, cols. 1 & 2.] 


Latters Patent Appeal against the judg- 
ment of Mr. Justice Harrison, passed in 
Civil Appeal No. 1190 of 1924, on the 12th 
January, 1925, reported in 92 Ind. Cas. 299, 
reversing that of the District Judge, Amrit- 
sar, dated the 24th January, 1924, (which 
reversed that of the Sub-Judge, First Class, 
Amritsar, dated the 26th July, 1922. 

Mr. Jagan Nath Aggarwal, for the Appel- 


Jaunt. 
Mr. J. G. Sethi, for the Respondents, 
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. JUDGMENT. 

Broadway, J.—On the 6th June, 
1916, one Nathu Mal instituted a suit 
against Sohan Singh and Mohan Singh 
asking fora decree for a certain sum of 
money to be realised from certain specified 
property and from other property belonging 
to the judgment-debtors if the specified 
property proved insufficient. On the 27th 
June, 1916, a decree was passed in plaint- 
ifs favour for Rs. 1,8y8-8-6 and interest 
payable by the. judgment-debtors and in 
default of such payment the specified pro- 
perty was to be sold, and, if that proved 
insufficient, making the amount recoverable 
from other property of the judgment-debt- 


ors. ; 

On the 4th January, 1917, the décree- 
holder applied for execution of his decree 
by the attachment and sale of certain pro- 
perty specified in the application. Notice 
was issued to the judgment-debtors calling 
upon them to appear in Court on the 31st 
January, 1917, to “settle the terms of the 
sale.” The judgment-debtors failed to 
appear on the date fixed and the sale was 
ordered to be held by the 13th March, 1917, 
On that date proceedings were stayed ag 
the judgment-debtors had obtained an order 
to that effect from another Court. 

On the 29th October, 1919, the decree- 
holder again applied for execution but thig 
application was dismissed in default. A 
third application was filed on the 10th 
March, 1920, which met with the same fate 
on the 28rd April, 1921. 

After this, on the 4th July, 1921, the 
decree-holder again applied for execution 
of his decree by sale of the property, These 
proceedings continued to the 12th April, 
1922, when the executing Court held that 
the decree was a preliminary one and, there- 
fore, not capable of execution. - 

On the lst May, 1922, the decree-holder 
filed an application in the Gourt asking 
that the decree be made final and, at the 
same time, strenuously urged that, strictly 
speaking, the decree was final already and, 
therefore, capable of execution. The exectt- 


.ing Oourt issued notice and finally held 


that the application to maks the decree 
final was barred by limitation, Against 
this order the decree-holder preferred an 
appeal to the District Court. Ia thisappeat 
he again urged that the decree of which 
he was seeking exectutioa was a final ong 
already and as such capable of execution. 
At the same time he also urged that his 
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application to have it made final should be 
treated.as within time. The learned District 
Judge held that although the decree sought 
to be executed was not in the form for a 
preliminary decree pre-cribed in Appendix 
(D) to the First Schedule of the Civil Pro- 
cedure Code, he thought it was intended 
to be preliminary, and that, in the circum- 
stances, time should be extended under 
s. 14 of the Limitation Act. He accordingly 


directed that the decree-holder should be. 


given a final decree in the proper form. 
Against this order the judgment-debtors 
‘preferred a second appeal to this Court 
and it was held by the learned Judge in 
Chambers that the decree in question was 
intended -to be preliminary and was pre- 
liminary and that time could not be extend- 
ed under s, 14 of the Limitation Act. He 
accordingly accepted the appeal and re- 
stored the order of the first Court. Against 
this decision the decree-holder has pre- 
ferred this appeal under s. 10 of the Letters 
Patent through Mr. Jagan Nath Aggarwal 
who has contended, firstly, thatthe decree 
in question,was a final one and capable of 
execution; secondly, that having regard to 
the fact that the decree-holder has asked 
for fhe sale of the property in his applica- 
tion of the 4th January, 1917, and notice 
had been issued to the judgment-debtors 
calling upon them to attend the Court to 
settle the terms of the sale, it should be 
held that the intention of the decree-holder 
was that the Court should, if necessary, 
make the decree a finalone before directing 
a sale of the property. Finally, it was 
urged that inasmuch as the judgment- 
debtors had notice of the application for 
gale made on‘ the 4th January, 1917, and 
failed to appear they were now precluded 
from alleging that the decree was not cap- 
of execution. 
a Sethi on behalf of the respondents 
urced that the view takén by the learned 
J udge in Chambers was correct, that the 
points now raised were not raised before 
the learned Judge in Chambers and could 
not, ‘therefore, be brought - before this 
Court and that the only question was whe- 
ther the application to make the decree 
final was within time, a question on which 
there could be no two opinions. After an 
examination of the decree sought to be 
executed and a reference to Form 4 in 
Appendix (D) to the First Schedule of the 
Civil Procedure Code, 1 am of opinion 
that the decree is certainly capable of 


NATHU MAL #, MOHAN SINGH. 


[100 I: O. 1927] 
execution for it contains.a clear direction, 
that the judgment-debtors were to pay the 
sum mentioned therein and that in default 
of payment by them the money was re- 
coverable by attachment and sale of certain 
property. It is perfectly clear that through- 
out the proceedings the position taken up 
by the decree-holder has been that this 
was the correct interpretation to be placed 
on the decree. No doubt it was possible 
for him to have preferred an appeal against 
the order of the Execution Court dated the 
12th of April, 1922. Instead of doing this, 
however, he complied with the order passed 
by that Court and on the Ist May, 1922, 
asked that the decree be made final. At 
the same time in the same application he’ 
clearly reiterated the fact that the decree 
was already capable of execution. In Chan- 
danbala Debi v. Probodh Chandra Ray (1) it 
was held by a Division Bench of the Calcutta 
High Court that an appeal’ need not be 
preferred against every order: in execution 
proceedings and that it was open to the 
party aggrieved to challenge by an appeal 
against the final order which determines 


‘the rights of the parties, the propriety of 


the interlocutory orders made in the course 
of the proceedings, 
In the present case, asin Chandanbala 


. Debi v. Probodh Chandra Ray (1) when an 


appeal was preferred against the final 
order, the previous interlocutory order 
was specifically attacked as being bad. The 
decree-holder has throughout challenged 
the correttness of the order passed on the 
12th April, 1922, and having regard to the 
authority cited. above, in my opinion, it 
was open to him to challenge the said 
order inthe manner that he has done. In 
my judgment the decree being capable of 
execution this appeal should be accepted 
and execution proceeded with. The appel- 
lant is entitled to his costs. ; 

In view of my conclusion I do not think 
it necessary to discuss the other points 
raised. 

Shadl Lal, C. J.—I concur. 

R. L. ; 

A. N. A. Appeal accepted, 
(1) 2 Ind. Cas, 338; 36 C, 422; 90. L. J, 251. 
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OUDH CHIEF COURT. 
SECOND Civin APPEAL No. 165 or 1926. 
January ly, 1927. 

Present :—Sir Louis Stuart, Kr., Chief 
Judge, and Mr. Justice Hasan. 
Musammat GAURA—DEFENDaNT— 

APPELLANT . 
versus 
RAM CHARAN—PtaintirF—RESPONDENT. 
Limitation Act (IX of 1908), Sch. I, Art. 74-~Bond 
payable by instalments—Limitation. f 
A bond provided that the money due under it would 
bə payable within 18 years by 18 annual instalments. 


The creditor, on the expiry of the period, brought'a 
suit to yecover the entire sum due: 


Held, that the plaintiff would be entitled to recover - 


the last three instalments only under Art. 74 of the 
Limitation Actas the claim in respect of the other 
instalments was barred by time. 

Pherai v. Pudai Ram (L), followed. 


Appeal against the. decree of the Sub- 
ordinate Judgé, Hardoi, ‘dated the 25th 
of January, 1926, affirming that of the 
TA Hardoi, dated the 18th September, 
1925, $ 


Mr. Naim Ullah for Mr. Hyder Husein, 
for the Appellant. l 
Mr. Hakim-ud-din, for the Respondent. 


JUDGMENT.—This is a defendant’s 
appeal from the decree of the Subordinate 
“ Judge of Hardoi, dated the 25th of January, 
‘ 1926, affirming the decree of the Munsif of 
the same place dated the 1&th of September, 
-~ 1925. The appeal arises out of a suit for 
recovery ‘of Rs: 566 odd on the basis 
of a bond dated the 22nd of September, 
1905. It was executed by the deceased 
husband of the defendant-appellant in 
favour of the plaintiff. The principal sum 
borrowed thereunder was Rs, 9Y and it was 
agreed that it would be paid back within a 
period of 18 years. The entire principal 
amount was divided into 18 instalments, each 
instalment to be payable annually and 
interest at the rate of Rs. 2 per cent. per 
mensem was also provided for. The claim 
has been decreed by the Courts below in its 
‘entirety. Thesole point in second appeal 
ig as to whether any portion of it is orig not 
barrred by the rule of limitation. 

On the construction of the bond we are 
' clearly. of opinion that it is a bond payable 
-by instalments and the proper Article 
applicable to it is Art. 74 of the First 
Schedule to the Indian Limitation Act, 
1908. Under that Article the plaintiff 
respondent would be entitled to recover 
ast three instalments with interest thereon 
at the stipulated rate, It was, however, 
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argued on behalf of the #épondent that 


the Article applicable to the case was 


Art. 75 and that under the bond in question 


‘the creditor had an option to waive the, 


right to sue as each successive default in 
payment of the annual instalment was 
made and was given the right to sue for 
the whole amount at the expiry of the 
entire period of 18 years. We are unable 
to accept this argument. We think that. 
the decision in Pherai v. Pudai Ram (1), 
decided by a Bench of the late Court of the 
Judicial Commissioner, is.correct and is 
applicable to the facts of this case, Béfore 
we take leave of this case we may mention 
that their Lordships of the Judicial Com- 
mittee in the case of Pancham v. Ansar 
Husain (2) seem to have thrown some doubt 
on the point of view: which was taken in 
the Oudh decision mentioned above, but 
they distinctly say in the judgment that 
they do not decide the point. We, there- 
fore, think that the decision in the Oudh 
case should be followed so long as it is not 
expressly overruled by their Lordships of 
the Judicial Committee. We accordingly 
allow this appeal and modify the decree of 
the Courts below by giving the plaintiff a 
-decree for a sum of Rs, 16-8-0 and interest 
thereon at the rate of Rs. 2 percent. per 
mensem for three years up to the date of the 
suit and the plaintiff will further be entitled 
to interest at{the rate of 6 per cent. per 
annum till the date of realization. The 
parties will pay and receive costs accord- 
ing to their success and failure in alk 
Courts. 

G. H. Appeal allowed. 

(1) 85 Ind. Cas. 280; 27 O. ©. 318; 100. & A. Lu 
R. 1087; 1 O. W. N. 647; A. L R. 1925 Oudh 502. 

(2) 99 Ind. Oas. 650; 53 I.A. 187: A. 1I. R. 1926 P, 


C. 85; 24 A. L. J. 736; (1926) M. W. N. 520; 24 L. Wi 
241; 48 A. 457; 31 C. W.N. 324 (P. GC). 





MADRAS HIGH COURT: 
ORIGINAL SIDE APrRAL No. 42 oF 1995, 
December 6, 1926. 
Present:—Mr. Justice Krishnan and 

Mr. Justice Odgers, : 

P. M. A.M. VELLAIYAPPA CHETTY 
AND OTHERS —DEFENDANTS—APPELLANTY 
versus 
NATARAJAN AND OTHERS —PLAINTIPFS am 
EEF LANDA DENI. d 

indu Law—Joint family—llleçitin d 
daughters of deceased joa of Vani B m 


. 
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claim mattileriance—Nattukottai Chetties, whether 
Sudras. 

Under the Hindu Law the illegitimate son of a 
permanently kept coneubine of a deceased Sudra 
‘is entitled to maintenance from the co-parcenary 
property of the family of which his father was a 
member. [p. 660, col. 2.) 

The illegitimate daughter, however, has no such 
‘right of maintenance. No Hindu Law text makes 
any provision for her and she cannot be regarded 
asa member of the joint family of the father. -[p. 
659, col. 1.] $ 

[Case-law reviewed.] - 

Nattukottai. Chetties are Sudras., 

Appeal from tbe judgment and decree of 
‘Mr. Justice Kumaraswami Sastri, dated 


‘the 16th January, 1925, in Original Civil 


Suit No. 615 of 1919 and reported as 95 Ind.’ 


Cas. 972 
' Messrs. A. Krishnaswamy Ayyar and S. 
: Rangaswamy Ayyangar, for the Appellants, 

Mr. K. S. Krishnaswami Iyengar (with 
him Mr. A, E. Rencontre), for the Respond- 
ents. ' 

JUDGMENT. 

Krishnan, J.— This is an appeal in a 
suit by certain minor plaintiffs-represented 
by their mother Chinnammal as their next 
friend for maintenance against the lst de- 
fendant in the first instance. The learned 
Judge on the Original Side has given a 
decree to the plaintiffs at the rate of Rs. 100 
‘a month for each of the two boys, the first 
‘two plaintiffs, for their lifetime and 
Rs. 50 a month to the girl, the 3rd plaintiff, 
till she attains the age of 18. The appeal 
‘is against this decree by defendants Nos. 2 


‘to 5. 


- The plaintiffs’ case is that they are the 
sons of the lst defendant by their mother 
Chinnamma! who was a continuously and 
exclusively kept concubine of the Ist de- 
fendant, Muthiah Chetty, and that as 
Sudras they are entitled to at least a right 
of maintenance against their putative 
father. Muthiah Chetty died after filing 
the written statement in which he denied 
that these plaintiffs were his children. He 
also denied that Chinnammal was a con- 
tinuously and exclusively kept concubine 
of his, though he admitted that he used to 
visit her occasionally as a dancing girl, 
Chinnammal beinga member of the danc- 
ing ‘girl caste. Defendants Nos. 2 to 5 
were brought on record as his legal repre- 
sentatives, they being the co-parceners in 
the joint.family to which Muthiah Chetty 
pelonged. The real- question now is, whe- 
ther the plaintiffs can claim any mainte- 
nance against the joint family property in 
the hands of the defendants assuming that 
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they were the sons of Muthiah Chetty. 

The issues framed in the case are set out 
in the 5th page of the printed book, Part 1, 
and are as follows :— 

(1) Was Chinnammal kept continuously 
and exclusively by the defendant as con- 
cubine? 

(2) Are the plaintiffs the children of the 
defendant by such continuous con- 
cubinage? `’ i 

(3) Is the defendant bound to pay any 
maintenance to the plaintiffs and is the 
said maintenance a chargeon the family 
property as alleged in the plaint? 

(4) Is the defendant a Vysia, and if so, 
are plaintiffs entitled to maintenance þe- 
yond the period of their majority ? 

(5) What maintenance, if any, are the 
plaintiffs entitled to ? 

No alteration was made “tn the form of . 
these issues on account of the -defendants 
Nos. 2 to 5 coming on record. i 

Now, the main question of fact tried in 
the case is the first issue On that the 
learned trial Judge after taking the evi- 
dence and discussing it very fully in his 
judgment has come to a decided conclu- 
sion that Chinnammal was kept continuous- . 
ly and exclusively by the lst defendant as 
his concubine from 1904 or 1805 to about 
1419. The learned Judge has set out the 
circumstances at length and it seems hard- 
ly necessary, therefore, to doso once again 
in appeal in detail., 

[His Lordships then considered the evi- 


dence and proceeded :—] 


I have no doubt on a consideration of the 
whole evidence in this case that the plaint- 
iffs’ version that Chinnammal was a con- 
tinuously and exclusively kept concubine of 
the lst defendant Muthiah Chetty, is true 
and would, therefore, confirm the finding of 
the learned Judge on that point, 

On this finding the question that arises 
for decision ‘is what relief, if any, can be 
given to the plaintifis in this case. So far 
as the two boys are concerned, namely, the’ 
first. two plaintifis there does not seem to 
be much difficulty in the law that has to 
be applied. In the Mitakshara’ there is an 


‘express text which deals with illegitimate 


children of Sudras. That Nattukottai 
Chetiies are Sudras has been settled by 
authority. Ins. 12, Oh. 1, there is a text 
which says, “Even a son begotten by a 
Sudra on a female slave may take a share 
But if the father 
be dead, the brethern should make him 
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partaker of the moiety of a share, and one, 
who has no brothers, may inherit the whole 
property, in default of daughter's sous.” 
(See Setlur's translation of law books on 
Inheritance, page 35).- i 

Asa commentary on this it is stated that 
“the son begotten by a man of aregenerate 
class ora’ female slave does not obtain a 
share even by the father’s choice, nor the 
whole estate after his death. Butifhe be 
docile, he receives only maintenance.” 

This is the text upon which the right of 
the illegitimate children among Sudras 
has been based. The present case. is not 
one in-which any share can be asked for 
and it is, therefore, that maintenance only 
is asked for by the two boys. The text 
does not expressly deal with maintenance 
of Sudras, It is true, but the authorities 
are quite clear that where the illegitimate 
son cannot ask fora share he is entitled 
to get maintenance from his putative 
father's joint family estate even in the 
hands of his co-parceners. a 

It-has now been setiled that thechildren 
to geta.share need not be the children of 
a dasi strictly speaking, but may be of any 
concubine provided that the concubine is 
a continuously and exclusively kept con- 
cubine and thechildren are not born in 
either alulterous orincestuous connection. 
The fact that the woman kept is a dasi 
or slave, ora dancing girl is immaterial. 
The children would take the right of 
illegitimate children under the text, that 
is, where they claim a share in the property 
of their father, but where they merely claim 
maintenance even this does not seem 
necessary. It is sufficient toshow that they 
are the children of their putative father. 
It is recognised by a Bench of this Court 
in Subramanya Mudali v. Velu (1) that 
where the illegitimate son -of an unmarried 
woman is claiming maintenance only out 
of the estate of his putative father it did 
pot matter whether he was the result of 
adulterous: intercourse or not. In the pre- 
sènt case it is‘not necessary to go so far, 
for we have here evidence that Chinnam- 
mal was a continuously’ kept concubine 
of Muthiah Chetty. Aspointed out by Sir 
John Wallis, O. J., in the Full Bench ruling 
in Soundararajam v. Arunachalam Chetty 
(2) “The limitation as to her being an 
| (1) 5 Ind. Oas. 919; 34 M. 68; 7 M. L. T. 161; (1910) 
M. W. N. 138; 20 M. L. J. 350.3 

(2) 33 Ind. Cas. 858; 39 M. 136 at p. 151: 29 M. L, 
J. 133; 2 L. W. 1247; 18 M. L. T. 552; (1916) 1 AL W, 
N. èl $ 4 ED 
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exclusive and continuous ‘concubine is not 
to be found in the texts and appears to have 
been imposed by the Courts as necessary to 
secure due evidence of the paternity, justas 
the further restriction that the connection 
must not havebeen incestuousor adulterous 
imposed on general -grounds of 
morality.” As Ihave already stated we 
have here clear evidence to show that the 
children were born to Chinnammal who 
was kept in exclusive and continuous con- 
cubinage by Muthiah Chetty and there can 
be no doubt whatever about the paternity 
and the rights of the boys under the text 
of Mitakshara already cited. In Anan- 
thaya v. Vishnu (3) it was held that under 
the Mitakshara Law an illegitimate son is 
entitled to maintenance as long as he lives 
in recognition of his status asa member 
of his father’s family and the question is 
not one of giving maintenance during the 
minority of the illegitimate son or anything 
of that sort, but the giving of maintenance 
is really in lieu of his rights in his father's 
estate. The case in Ananthaya v. Vishnu 
(3) is a case of the regenerate class and 
the commentary on the textin the Mitak- 
shara expressly applies to it nevertheless 
the further question as to what is the 
period for which the maintenance should 
be given is the same whether it is a case 
of the regenerate class or of a Sudra son. 
In the case of a Sudra son, the position 
seems to be that, because he could not be 
given a share thatthe text allows him to 
get in certain circumstances, he is given 
in lieu thereof a right to maintenance 
against his father's estate, very much in 
the same manner asa widow gets aright 
to maintenance against her husband's estate 
when hedies undividedfrom hisco-parceners. 
There again the maintenance is given not 
for any particular period but for the 
whole lifetime. It has been conceded by 
Mr. Alladi’ Krishansami Ayyar that the 
authorities have invariably laid down that 
the illegitimate son of a Sudra is entitled 
to maintenance ifhe is not entitled to get 
a share in his father’s property and that 
itis too late for him now to argue that no 
maintenance could be given; but he tried 
to argue that the maintenance could 
not be enforced against the joint 
family property in the hands of the 
father’s co-parceners. It seems to me that 
thisargumentis untenable; the maintenance 


(3) 17 M, 160; 6 Ind, Deo, (N. s. 110, 
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will be a charge upon that estate for so long 
asthe illegitimate children are alive. The 
whole law on the subject has been consider- 
ed rather fully in the Full Bench decision, 
Subramuania Iyer v. Rathnavelu Chetty (4). 
There again it is recognised that the 
illegitimate sons have a right to get 
maintenance if they do not get their share. 
In these circumstances it seems to me that 
the decree so far as it gives maintenance 
to the sons for their life is correct.” 

As to the question of the claim for main- 
tenance by the illegitimate daughter, the 
3rd plaintiff, ib seems to me that there is 
some difficulty in the matter. The learned 
trial Judge has given her also maintenance 
on the ground, so far asI can make out, 
that she is a member of: the joint family. 
The learned Judge says that the father 
being bound to maintain his illegitimate 
daughter, the co-parceners who take his 
property by survivorship are equally bound 
to doso. It seems to me.that there is no 
legal basis in Hindu Law for the view that 
the father is bound to maintain his illegiti- 
mate daughter; he is under no more than a 
personal obligation to do so under the 
Uriminal Procedure Code. An illegitimate 
daughter gets no kind of right against her 
father's property so far as I can make out. 
There is no text in her favour, the Mitak- 
shara being expressly confined to sons. 
The learned Advocate for the respondent 
tried to put it on the ground that joint 
family property is burdened with the liabil- 
ity to maintain all the members of the 
joint family and consequently that an 
illegitimate daughter being a member of 
the joint family the liability is on the joint 
family property to maintain her. The very 
fact that the learned Judge has found it 
necessary to restrict the maintenance up 
to the age of 18 indicates that, whatever 


her right of maintenance may be, itis very. 


different from those of the sons. It seems 
to me that, whether the child is legitimate 
or illegitimate, it has got a personal right 
of maintenance against its father only 
during its minority when it is unable to 
look afteritself and that the right under 
the Hindu Law to get maintenance out of 
the father’s estate in lieu ofa share. in it 
is a different right. It is not possible to 
postulate that the illegitimate daughter of 
a person is a member of the joint family to 

(4) 42 Ind. Cas. 556; 41 M. 44; 22 M. L. T. 94: 6 


ia y 149; 33 M. L. J. 224; (1917) M. W. N. B88 
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In fact it cannot be 
said even as regards illegitimate sons that 
they are members of a joint family, for no 
rights exist between the illegitimate sons 
and the collaterals or co-parceners of the 
father in the joint family. They cannot be 


. treated as relations of one another and 


they are not entitled to share and can- 
not ask for a partition against the co parce- 
ners, and except for the bare right of 
maintenance charged on the joint family 
property of their father the illegitimate 
sons have no right against the other co-par- 
eeners. The cases cited to us have all been 
cases of illegitimate sons and not of illegiti- 
mate daughters except one or two cases 
which I shall refer to presently. One is 
the case in Parvati v. Ganpatrao Balal (5) 
where Sargent, ©. J., says :—‘ Unless, 
therefore, the expression ‘dasiputra’ can 
be held to include ‘daughter’ there is 
no authority for a daughter having a 
claim to maintenance. It was said that 
a‘son’is to be construed as including a 
daughter, as ‘brethren’ was interpreted as 
including ‘sisters’ by Nanda Pandita, But 
that mode of interpretation has been much 
controverted, as may be seen by the dis- 
cussion of the authorities in the judgment 
in Vinayak Anandrav v. Lakshmibai (6), 
which was decided upon the ‘authority of 
the Mayukha. Moreover, the right of 
illegitimate children to be maintained by 
the family is clearly an exceptional one ag 
shown by the language of the text; and, ae 
the right to maintenance is laid down in 
terms in favour only of illegitimate sons, 
the proper inference, from the absence ol 
any express provision for daughters is, we 
think, that they were not contemplated as 
having the same right.” 

If it was contemplated by the text in the 
Mitakshara that besides the illegitimate 
sons, illegitimate daughters also should 
get some right of maintenance, such righi 
would certainly have been extended by 
the commentator to regenerate classes a: 
well. But it does not seem that, under the 
text, any right passes to the daughter foj 
maintenance. This view of the Bombay 
High Court was supported and followec 
again in Bhikya Sakharam v. Babu Vedi 
(7) where it was held that an illegitimat 
daughter could not succeed to her father’ 
property in preference to the son of 

(5) 18 B. 177; 9 Ind. Dec. (x. s.) 626. 

(6) 1 B. H. C. R. 117 atp. 123. 

(7) 32 B. 562; 10 Bom. L. R. 736, 
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divided brother among Sudras. The learn- 
ed Judges declined to construe the word 
‘son’ occurring in the text so as to include 
daughters. With all respect, it seems to 
me that this is the correct view. They 
even held that the illegitimate daughter 
had no right of succession at all. It would 
follow from this that she has no right of 
maintenance either which is something 
given in lieu of the right of succession. 

The learned Advccate for the respondent 
tried to put the claim of the illegitimate 
daughter to maintenance on the ground 
that she was a member of the family as 
stated already. It seems to me impossible 
to support that view. No authority has 
been cited in support of it, nor indeed for the 
position that he is taking up thattheillegiti- 
mate daughter has got any right to main- 
tenance at all. I have, therefore, come to the 
conclusion, though with considerable re- 
luctance, that the 3rd plaintiff cannot be 
given any right to maintenance, she being 
only an illegitimate daughter of Muthiah 
Chetty. Before concluding this case I may 
mention that though an issue was. raised as 
to whether Nattukottai Chetties were Vysias 
ornot, it has been conceded that they are 
Suiras. The matter has been settled by 
authority in this Court. f 

The last question that has been argued 
is as to the amount of maintenance which 
has been granted to the sons. It is urged 
by the learned Vakil for the appellants that 
Rs. 100 a month for each boy is excessive 
and out of proportion to the property of the 
father. The learned trial Judge has dis- 
cussed this question and, no evidence hav- 
ing been given against the circumstance 
mentioned by him in his judgment, it is 
not clear how we can interfere with the 
amount that has been fixed by the learned 
Judge. If the defendants really meant 
to contest the point, they ought to have 
adduced proper evidence as to what the 
income of Muthiah Chetty was and what the 
value of his share of the family property 
was, This they have not done. In these 
‘circumstances I think that it would not be 
right to interfere with the award of Rs. 100 
for each of the boys. I have already stated 
that in my view the illegitimate daughter 
is not entitled to any relief in this suit, 

In the result, I would modify the decree 
of the lower Court and dismiss the suit of the 
8rd plaintiff and confirm the decree thathas 


been given tothe lst and 2nd plaintiffs. The . 


. @efendants will pay costs of the plaintiffs 
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Nos. Land? in this appeal, but as between 
the 3rd plaintiff and themselves they will 
each bear their own costs. 

Odgers, J.—This is an appeal from 
the decree of Mr. Justice Kumaraswami’ 
Sastri sitting on the Original Side whereby 
he allowed asum of Rs. 100 a month for 
each of the Ist and 2nd plaintiffs during 
their lifetime and Rs, 50 a month for the 
3rd plaintiff till she attains the age of 
18. The suit was brought by the mother 
of these minor plaintiffs against the defend- 
ant claiming that she was the exclusive 
and continuously kept concubine of the de- 
fendant. The first point that has been 
urged before us is that the continuous and 
exclusive intercourse between the mother 
of the plaintiffs and the lst defendant 
alleged to have existed from 1901 to 1919 was 
not proved. The appellant alleged that 
from 1913 for about a year and a-half inti- 
macy existed with a certain Muhammadan 
called Kadir Meera Sahib and that another 
man called Thiyaga:ajz Pillai was also 
keeping her upto 1917. Mention was 
also made of certain others, Kannan and 
Swami. Mr. A. Krishnaswami Iyer for the 
appellants has in my view very properly 
not relied on the evidence of intimacy 
with other men very seriously except with 
regard to the Muhammadan and this only in 
so far as the oral evidence is corroborated 
by letters which passed between him and 
I feel at a dis- 
advantage in judging of the character >f 
these letters because I am naturally not in 
a position to judge of the average love 
letterofa Muhammadan toa Hindu woman 
or vice versa, but Lam content to express 
my agreement in this matter with the 
opinion of the learned trial Judge. He 
came to the conclusion that these letters 
are nothing more than mere business 
requests or transactions and I must say 
the tone of the letters strikes me as the 
very reverse of amorous. These are letters 
from Chinnamal tothe Muhammadan as her 
Doctor and even more definitely asa magi- 
cian in whose spells Chinnamal relies to win 
back the affections of the Ohetty. I ought to 
add that I further state the doubts of both 
my learned brothers as to the genuineness 
of these letters and for the reasons stated 
by them. We have been taken through 
the evidence at great length and I have 
come to the conclusion that the attempt 
to show that the plaintiffs’ mother was not 
the continuous and exclusively kept cons 
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cubine of the defendant has failed. The 
bedroom incident referred to in my learned 
brother's judgment is quite incredible. 

Then arises an interesting question of 
Jaw, ‘or it is said, to begin with, thatthe 
illegitimate sons, though they ‘may be 
entitled to maintenance from their putative 
father personally, have no right as against 
the joint family property of which their 
father was a member at the time of 
his death. This argument is now raised 
owing to the fact that the defendant is 
now dead and the allowance given lo the 
male plaintiffs has been charged on the 


family property of which the deceased was. 


a member. Texts referring to this matter 
are extremely meagre and they are con- 
tained in the Mitakshara Chap. I s. 12, 
Placita Nos. 1 to 3. Thereit is said that 
“a son begotten by a Sudra ona female 
slave may take a share by the father’s 
choice. But if the father be dead, the 
brethern should make him partaker of the 
moiety of a share; and, one who has no bro- 
thers may inherit the whole property in 
default of daughter's sons,” The law deve- 
loped from the texts seems to be perfectly 
clear. In Krishnayyan v. Muttusami (8), a 
continuous concubine was held to be a dasi 
within the meaning of the Mitakshara and 
an illegitimate son cannot take the interest 
of his father or succeed as collateral heir, 
as there is no sapinda relationship as it is 
founded on a legal marriage. In Ranoji 
v. Kandoji (9), the texts are all examined 
and an illegitimate son is held not entitled 
to a share of joint family property at parti- 
tion but.he is entitled to maintenance. In 
Parvathi v. Thirumalai (10), an illegitimate 
.son of a Sudra is always entitled to main- 
tenance asa member of his father’s family 
by reason of his sunship even though he 
may be the sonby a married woman. Yagna- 
valkya’s text applied to a separated 
house-holder. In Ananthaya v. Vishnu (38), 
the case ofa Brahmin, an illegitimate son was 
held entitled to maintenance for life in re- 
cognition of his status as a member of his 
father’s family and by reason of his exclu- 
sion from inheritance among the regene- 
rate classes. This maintenance may be 
secured on thefamily property. In Annay- 


yan v. Chinnan (11), the rule is regarded as 
(8) T M. 407; 8 Ind. Jur. 427; 2 Ind. Dec. (N. B.) 


67. 

(9) 8M. 557; 3 Ind. Dec, (x. s ) 382. 

(10) 83 M 334; 3 Ind. Dec. (x. s.) 986. 

(114 5 Ind. Cas. 84; 33 M. 366; 7M. L. T. 140; 20 
M L.J. 855, ; . 
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well established in Madras that an illegiti- 
mate son of a Sudra by an unmarried Sudra 
woman is entitled to a share of the family 
property if the concubinage was continuous 
and if the connection was not incestuous or 
adulterous or in violation of or forbidden 
by law. This rule was confirmed by the 
Full Bench in Soundararajam v, Aruna- 
chalam Chetty (2). There are other autho- 
rities in Madras, as for instance, Kuppa-v. 
Singaravelu (12), Gopalasami Chetti v. 


. Arunachelam Chetti (13) and Subramanya 


Mudali v. Velu (1) and Muthusawmi Jaga- 
vera Yettappa Naicker v, Vencataswara 
Yettaya (14). Therefore, it seems to me it is 
well established in Madras that though an 
illegitimate son may be entitled toa share 
of the family property if there are no col- 
laterals he is at least entitled to mainte- 
nance for life such as he has been awarded 
here. The learned Judge sitting on the 
Original Side was, therefore, in.my opinion, 
quite right in awarding such maintenance 
and nothing has been shown to us to induce 
metothink that the rate of maintenance 
is excessive. The latest case appears to be 
Panchapakesa Odayan v. Kanaka Ammal 
(15), where it was held that the illegitimate 
son of a permanently kept concubine is 
entitled to maintenance against the co-par- 
cenary property of the family of which the 
father is a member, 


Turning to the daughter, 3rd plaintiff, 


` more difficuty exists. From what has been 


said itis clear that the right of a son by 
a female slave in ‘the case of Sudras’ estate 
which isthe heading of thesection of the 
Mitakshara, is an altogether exceptional: 
provision,-and it is at least doubtful whe- 
ther one ongbht to assume that the same 
provision would have appeared to the an- 
cient sages fitto be made for an illegiti-- 
mate daughter in the same way. An argu- 
ment has been addressed to us by the 
learned Counsel for the respondent, if one 
may say so in general terms, based on the 
fact that even an illegitimate daughter 
may be regarded as a member of the family 
and the duty of .a father to provide ‘for 
his infant children. In Parvati v. Ganpatrao 


(12) 8 M. 325; 3 Ind. Dee. (x, s.) 223, 

(13) 27M. 32. 

(14) 12 M. I. A, 203; 11 W. R.P. C. 6; 2 B.L. R. 
P. O. 15; 2 Suth. P. C. J. 175; 2 Sar. P; C. J. 395; 20 
E. R 316; 4 Mad. Jur. 137; l Ind. Dee. (x. s.) 492. 


ee 42 Ind. Cas, 344; 33 M. L. J, 455; 6 L.W, 
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Balal (5) Sargent, O. J, uses the following. 
words which I think are exceedingly useful 
in coming to a.decision of the present 
nature: “Unless, therefore, the expression 
‘ dasiputra ' can be held toinclude ‘daughter’ 
there is no authority for a daughter 
having a claim to maintenance, It was 
said that a ‘son’ is to be construed as in- 
cluding a daughter, as ‘brethern’ was inter- 
preted as including ‘sisters’ by Nanda 
Pandita. But.that mode of interpretation 
has been much controverted, as may be 
seen by the discussion of the authorities in 
the judgment in Vinayak Anandram v. 
Lakshmibai (6), which was decided upon 
the authority of Mayukha. Moreover, the 
right of illegitimate children to be main- 
tained, by the family is clearly an excep- 
tional one as shown by the language of the 
text; and’ as the right to maintenance 
is laid down, in terms, in favour .only of 
illegitimate sons, the proper inference, from 
, the absence of any express provision for 
daughters, is, we think, that they were not 


contemplated as having the same right.’ ` 


In Ghana Kanta Mohanta v. Gereli (16) 
the real point that was decided was that 
the order of the Magistrate under the 
Criminal Procedure Code was no bar to 
a civil suit for maintenance. The learned 
Judges said that under the Hindu Law 
the father of an illegitimate childis bound 
to provide for its maintenance. Whether 
‘the child was a daughter or not it does 
not appear. Further in Bhikya Sakharam 
v. Babu Vedu (7), a case of inheritance, it 
was held that the language of the texts 
and their context prohibits the idea that 
illegitimate daughters were intended to 
.be included as heirs. Even illegitimate 
sons in order to inherit were expressly 
mentioned and among Sudras illegitimate 
daughters cannot succeed to their father's 
property in preference to the son of a 
divided. brother of which the father is a 
member. One is, therefore, driven with 
some reluctance to decide that as the right 
of an illegitimate child under Hindu Law 
depends on the special text and that his 
recognition is of a scmewhat exceptional 
nature the illegitimate daughter was not 
so recognised and there is no authority or 
justification for holding that she must 
stand in the same position as an illegitimate 
son. There is no case that has been cited 
-to us where an illegitimate daughter bas 


(16) 2 Ind, Oas.550; 32 0, 479; 13 O. W. N. 150. 
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heen held entitled to maintenance from the 
joint family property of which the father 
wasamember. I do not think we shall 
be justified on the general ground that” 
the father should provide for his infant 
children or by some generality of language 


that an illegitimate daughter is a member 


of the family ingrafting a further exception 
in Hindu Law in her favour. I, therefore, 
think that that part of the learned Judge's 
decree must be varied and that the 
illegitimate daughter, 3rd plaintiff, must 
be declared not entitled to any allowance 
from the estate of the deceased father, As 
to the amount of the boys’ maintenance, I 
agree that we cannot now go into this. I 
agree with the order proposed by my 
learned brother. 


V. N. V. Decree modified. 


ee a 


ALLAHABAD HIGH COURT. 
First OrvıL APPEAL No. 449 oF 1923. 
January 20, 1927. 

Present :—Mr. Justice Dalal 
and Mr. Justice Pullan. 

ABDUL AZIZ KHAN AND OTHERS 
— DEFENDANTS 
versus 
MUHAMMAD HUSAIN—PiaInTIFF 
AND ABDUL RAZZAQ KHAN AND 
OTHERS— DEFENDANTS——-R&SPONDENTS. 
` Muhammadan Law--Inheritance—Co-heirs — Mori- 
gage by co-heirs in possession, for ancestor's debt 
Share of absent co-heir, whether liable- -Decree by 
absent co-heir against other heirs for his share effect, of 
A mortgage executed by the heirs of a deevased 
Muhammadan who were in actual possession of his 
estate, for a debt of the deceased, van be enforced 
against the whole estate including the share of the 
co-heirs who were not in possession and who had 
not joined in the execution of the mortgage. 

col. 2. 
The fact that in a suit brought by one of the 
co-heirs against the executants of the mortgage for 
the recovery of his share in the estate. the ques- 
tion was not raised does not in any way debar the 
mortgagee from enforcing his charge against the 
entire estate, [p. 662, col. 1.] 

Jaffri Begam v. Amir Muhammad Khan (1), fol- 
lowed. g 

First appeal from a decree of the Subcr- 
dinate Judge of Bulandshahr, dated the 
5th of July, 1923. 4 

Mr. P. L Banerji, for the Appellants. 

Mr. Mukhtar Ahmad, for the Respond- 
ents. 

JUDGMENT.—The question for deci- 
sion in this appeal is whether the whole 


[p. 662, 
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prop3 ty should be liable to pay the mort- 
gage-jebt, or only that portion of the 
‘property which belongs to the present ap- 
pellants, The property belonged to one 
Musammat Azizun-Nissa, who died in the 
year 1901, leaving as her heirs her two 
daughters Ghafurun-Nissa and Halimun- 
Nissa, and her brother Murad. The pro- 


perty wasat that time subject to a mort- 


gage in favour of one Beharilal. Murad 
* made no claim for possession of the pro- 
perty and the whole property passed into 
the handsof the two daughters Ghafurun- 
Nissa and Halimun-Nissa, who obtained 
mutation on the 27th February, 1902. Sub- 
sequently the mortgagee sought to recover 
his money, and the two daughters execut- 
ed ausufructuary mortgage in his favour 
of the whole property in 1910, Again on 
the Ist February, 1911, these two ladies 
executed a furthersimple mortgage in satis- 
faction ofthe usufructuary mortgage and 
recovered possession. It was after this, 
namely, in 1913, that the heirs of Murad 
came forward for the first time and sued 
Ghafurun-Nissa and Halimun-Nissafor their 
one-third share in the property of their 
grandmother. In this suit they obtained 
a decree. The present suit has been 
brought by the mortgagee on the basis of 
the mortgage of 1911 and he has impli- 
cated the present appellants who are donees 
from Ghafurun-Nissa and Halimun-Nissa 
and the heirsof Murad. The lower Court 
has given a decree exempting the share of 
the heirs of Murad. In appeal, reliance 
is placed upon a Full Bench ruling of the 
Allahabad High Court reported in Jafri 
Begam v. Amir Muhammad ‘Khan (1), In 
that case the heir of a Muhammadan who 
was out of possession brought a suit against 
a decree-holder for recovery of the share 
of the property which had been sold in 
execution of a decree, and the Full Bench 
held that he was not entitled to recover 
his share of the property without first 
paying his proportionate share of ‘the an- 
eestor’s debt for which the decree was 
passed. The principle of this ruling would 
appear to apply to the case before us, but 
the respondents urge that the question 
should have been raised in 1913 when 
they brought. their suit for recovery of 
their one-third share in the property from 
Ghafuran-Nissaj and Aalimun-Nissa. 
argued that as that question was not raised 


as 7 A, 822; A, W. N. (1885) 248; 4 Ind. Dec. (x. 8.) 


NBK BAM r. PIRBHU DAYAL. 


It is. 


(100 I. ©. 1927] 


then it cannot be raised now, and the pos” 
session of the respondents must be held 
to be free from any burden imposed by 
this mortgage which was executed by the 
two ladies in respect of the whole proper- 
ty before the respondents came forward to 
claim their share. We are unable to accede 
to this view. In our opinion the one-third 
share which was recovered by the respond» 
ents in 1913 was bound by the debt which 
was incurred to pay off adebt due by the 
ancestor from whom both parties claimed 
possession, It was not necessary that the 
defendants in that suit should make any 
reference to the mortgage and the mort- 
gagee was no party to the suit. In our 
Opinion, the respondents obtained a one- 
third share in the property which was as 
much liable to pay the mortgage as the 
two-thirds share of the property which be- 
longed to the two ladies and which has 
passed to the present appellants. i 

The plea of limitation referred to in the 
grounds of appeal has not been raised by 
the opposite party and we see no reason 
to discuss it here. We allow this appeal 
with costs including costs in this Court 
on the higher scale and order that the decree 


z 


of the lower Court be modified as desired ` 


by the appellants. 


A N-A. Appeal allowed. . 


LAHORE HIGH COURT. 
Latrees Patent APPEAL No. 142 or 1925. 
January 8, 1927. 
Present:—Sir Shadi Lal, Kr., Chief Justice, 
and Mr. Justice Broad way. 

NEKI RAM AND anoTHER—DEFENDANTS 
— APPELLANTS 


versus 
PIRBHU DAYAL—PLAINTIEE— 


RESPONDENT. 
Contract—Agreement to lease shop—Possession not 
given to lessee—Damages, measure of—-Profits deriv- 
able from business, whether recoverable—Contract Act 
(TX of 1872), s. 73. . 

The plaintiff, a commission agent, took a shop on 
lease from the defendant after paying him a certain 
amount as advance. The defendant did not give 
him possession. The defendant did no business for 
8 months although similar shops were available in 
the same locality, ahd sued the plaintiff for recovery 
of the advance amount.and damages calculated on 
the basis of what he could have earned as a com- 
mission agent during those 8 months. His claim 
was allowed by the lower Courts. On Letters Patent 
Appeal: ; 
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` Held, that the plaintiff was not entitled to the 
amages claimed, 

Lsttera Patent"Appeal against a decree of 
Mr. Justice Jai Lal, dated the 9th April, 
1925 in Civil Appeal No. 3143 of 1924, 
` Mr. Shamair Chand, for the Appellants. 

_ Mr. Balwant Rai, for the Respondents. ` 
_ JUDGMENT. 

Broadway, J.—One Pirbhu Dial insti- 
tuted a suit against Neki Ram and Ramji 
Lal for the recovery of Rs. 993. He alleged 
that the defendants had leased him a cer- 
tain shop in the Rui Mandi at Delhi at a 
monthly rental of Rs, 62-8, and that he 
had paid the sum of Rs. 193 in advance, 
further that they had refused to give him 
possession of the premises leased and that 
he was thus unable to carry on his busi- 
ness and claimed to recover the sum of 
Rs. 193 paid by him in advance and a sum 
of Rs. 800 as damages. ` 

The trial Court found that the amount 
paid in advance was Rs. 49 and granted the 
plaintif a decree for that amount plus 
Rs. 800 as damages calculating damages 
at the rateof Rs. 100 a month for 8 months 
that being the amount which the plaintiff 
said he had been earning as a commission 
agent before he entered into this lease. 
The: appeal by the defendants to the Dis- 
trict Judge having proved unsuccessful 
they preferred a second appeal to this Court. 
This appeal was heard by Mr. Justice Jai 
m and was dismissed on the 9th April, 
1925. 


Against this order of dismissal the de- 

fendants have preferred this appeal under 
` gB, 10 of the Letters Patent. On their behalf 
Mr. Shamair Chand urged that the Courts 
had erred in granting the plaintiff a decree 
for Rs. 800, and the question for the de- 
termination is whether the view taken by 
the learned Judge in Chambers as to the 
principle on which the damages should be 
assessed is correct. The learned Judge in 
Chambers has based his conclusion on two 
cases decided by the Madras High Court. 
Those cases are, however, clearly distingu- 
ishable for: they both dealt with land 
that had been leased out: for purposes of 
cultivation. In those cases it was held that 
in asuit by a lessee against his lessor for 
failure to give possession of the lands leas-. 
ed out to him, the measure of damages is 
the net profits which the lessee could have 
derived during the period he was out of 
possession, regard being had to the means 
which existed of mitigating the loss. That 
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principle cannot be applied in the present 
ease for the plaintiff clearly intended to 
occupy the premises leased to him for the 
purpose of carrying on his business thera, 


. His income would dependon his own abil- 


ity and business capacity as a Commis- 
sion agent. It is also in evidence that 
there were two or three similar shops avail- 
able in the same Mandi and instead of oc- 
cupying one of these he apparently chose 
to do no business for 8 months, and it can- 


- not, therefore, be said that he suffered a loss 


of Rs. 800 because of the failure on the 


‘part of his lessors to give him possession 


of the premises leased to him. I would, 
therefore, accept this appeal and dismiss the 
plaintiff's claim for damages leaving him 
the decree for Rs. 49, In thecircumstances 


the parties will pay their own costs through- 
out. i 


Shadi Lal, C. J.—I concur, 
A, N.A. Appeal partly allowed. 


OUDH CHIEF COURT. 
Srconp Orvin APPEAL No. 222 or 1926. 
February 1, 1927. 
Present:—Mr. Justice Hasan and 
Mr. Justice King. 

Tue- SECRETARY or STATE FoR 
INDIA in COUNCIL—DEFENDANT— 
APPELLANT 
VETSuUS 


MURLI DHAR VARMA—PLAINTIPR 
— RESPONDENT. 

Railway—-Reservation of right of re-measurement, 

re-weighment, ete., effect of—-Goods accepted at owner's 
risk at lower rate—Right to charge higher rate at 
place of destination. 
The reservation by the Railway of their right of re- 
measurement, re-weighment, re-classification and re- 
calculation of rate on arrival of goods at the place 
of destination cannot be so interpreted as to permit 
any basic alteration in the terms of the contract. {p. 
665, col. 1.) 

Where, therefore, goods are offered to and accepted 
by the Railway for being carried tosa certain place 
at owner's risk and a lower rate of freight is charged, 
it is not open to the Railway to claim at the place 
of destination a higher rate on the ground that 
the goods carried on a certain section of the Railway 
should have been charged at a higher rateand that 
the booking clerk made a mistake in charging them 
at a lower rate. [p. 664, col. 2] ` . 

Chunni Lal v. Nizam's Guaranteed State Railway 
Company (1), Bombay, Bareda & Central India 


rad 


Railway a v. Firm Budh Sen-Pusp Chand (2), 
Gulab Dei .v. Great Indian Peninsular Railway (3) 
and Firm Ram Nath-Ladhu Ram v. North-Western 
Railway. (4), followed, 


Second civil appeal against the judgment 
and decree ofthe Second Additional Sub- 
ordinate Judge, Lucknow, dated the 16th 
April, 1926, reversing those of the Munsif, 
Bouth Lucknow, dated the llth January, 

926 

Messrs, G. H. Thomas and H. K. Ghosh, 
for the Appellants. 

Messrs. G, N. Mukerji and Sri Ram, for 
the Respondent, 


`. JUDGMENT.—Thisis the defendant's 

appeal from the decree of the Second Ad- 
ditional Subordinate Judge, Lucknow, 
dated the 16th of April, 1926, reversing 
the decree of the Munsif, (South), Lucknow, 
dated the llth of January, 1926. The 
appellant is the Secretary of State for 
India in Council, representing the ad- 
ministration of the East Indian Railway, 
Qudh and Rohilkhand branch. 

The facts are as follows:— 

On the 28th of August, 1924, the re- 
spondent offered 180 bags of castor-cakes 
(manure) weighing 270 maundsat the Oudh 
and Rohilkhand Railway Station Bholaganj 
for being carried to Chapra’a station on 
the B; N. W. Railway. The offer was accept- 
ed by the appellants agent at the 
Bholaganj station and a railway receipt 
No. 3705 was granted to tha respondent, 
This receipt carried with it the condition 
that the goods were to be despatched at 
the owner's risk. It was in the well-known 
Risk Note form B. “The rates for carrying 
the consignment were naturally lower than 
they would have been had the goods been 
undertaken to be carried at the Railway 
risk. The consignment was accepted as 
one of manure and at the rate mentioned 
above the entire freight was charged in 
respect of the consignment as such. The 
goods reached Chapra in due course. They 
were, however, not delivered to the re- 
spondent and aclaim for a higher rate of 
freight was made. The position taken up 
was that unless the respondent paid an 
additional sum of Rs. 40-10 the goods 
would not be delivered to him. He re- 
fused to pay the additional charge for 
which the claim was made and after some 
correspondence between him and the Rail- 
way Administration, the suit, out of which 
this appeal has arisen, was instituted with 
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the ‘relief of damages to the éxtent ‘of 
Rs. 1,425-2-0, 

The only defence, with which we are 
concerned, may be described as one of 
justification of the claim for the additional 
freight. The Court of first instance upheld 
the defence and dismissed the suit.. The 
lower Appellate Court, on appeal by the 
respondent, has decreed the suit for sum 
of Rs. 1,375-2 

It is not disputed before us that if the 


- appeal fails the decree of the Court below 


as to the measure of damages’ is correct. 
The case on the side of the appellant is 
that the goods carried on that portion of 
the Railway line, which was O. & R. R. sec- 
tion, should have been ċharged at-a higher 
rate as oil cakes and the booking clerk 
made a mistake in charging them as 
manure at a lower rate. Thè alternative 
case is that even tif the goods were to be 
charged as manure the rate of freight on 
the B. N. W. Railway section of the journey 
is always ahigher rate and the difference 
between the freight paid and the freight 
chargeable on that basis is more than what 
was claimed at the destination, The reply to 
this argument is simple. It isargued that 
the claim in its original ‘form as well as 
in the alternative clearly seeks to override 
the terms of contract under which the goods 
were accepted by the Railway Administra- 
tion to be carried to the place of destina- 
tion and this cannot be permitted. The 
argument ofthe learned Advocate for thé 
appellant in reply is that his client is en- 
titled to ask for the payment of a proper 
freight on the basis of condition sixth 
printed on the reverse of the receipt. That 
condition, the learned Advocate argued, 
must be treated as a part’of the contract 
and is binding, having regard to the pro- 
visions of £. 54 ofthe Indian Railways Act. 

The argument putforward by the learn- 
ed Advocate for the appellant must certain- 
ly prevail if it were applicable, bub we are 
of opinion that it is not. The condition 
sixth is as follows: — ; 

“That the Railway Administration have 
the rightof re-measurement, re-weighment, 
re-classification and re-calculation of rates 
terminals and other charges at the place 


-of destination, and of collecting before the 


goods are delivered, any amount that may 
have been omitted or undercharged™. The 
precise matter which has the effect of 
altering the contract is that the claim for 
undercharge necessarily carries with it the 
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alteration of that part of the agreement be~, 


tween the parties which related to the. 


carrying of the goods at the owner's risk. 
The higher rate: of freight on the O. & R.. 


section of the- Railway will,impose the legal.. 


liability of all risks to the goods on the 
Railway Administration. This will happen 
if the first aspect of the defence is accept- 
ed. From the alternative case of the 
appellant similar consequences follow. On 
the B. N, W. Railway manure as such is 
carried at a higher rate of freight and con- 
sequently at the: Railway risk and-notat.the 
owner's risk. There is a consensus of 
opinion that condition sixth cannot be so 
interpreted as to permit.any basic altera- 
tion in the terms of the contract. . The 
clause itself defines the scope within which 
alteration’ may be permissible. Those,are 
the cases of mistakes in re-measurement, 
re-weighment, re-calculation and re-classi- 
fication: of rate.: The present . case, as we 
have said above,: is not of such a nature, 
The leading case on the subject is con- 
sidered to be that of Chunni Lal v. Nizam’s 
Guaranteed Staté-Ratlway Company (1). It 
has been repeatedly followed in the same 
Court, see the cases of Bombay Baroda &. 
Central India Railway Co. v. Firm Budh 
Sen-Pusp Chand (2) and Gulab Deiv. Great 
Indian Peninsular Railway (3), but the 
most precise case on the point on which, 
our decision proceeds will be found in 
Firm Ramnath-Ladhu Ramy, North Western 
Ririlway ($) 57 ` - 
The appeal, ‘therefore; fails and is dis- 
missed with costs. . | 
G. H. Appeal dismissed. , 
(1) 29 A, 228; 2 M. D, T. 42; A.W. N. (1907) 21; 4 
A. L. J. 80(F. BJ)... , 
(2) 79 Ind. Cas. 562; 46 A. 55; 21A.L. J. 330; 9 
0. & A. L. R 1074; A. I. R. 1924 All. 180. oe 
(3) 90 Ind. Cas: 99; 48 A; 217; L. R. 6 A. ;615 
Civ.; 24 A L.J. 129; A. I. R. 1926 All. 146 i 
- (4) 96 Ind. Oas. 904; 7 Lah, 412, A: I. R. 1926 Lah 
631; 27 P. L. R- 602. 
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_ MADRAS HIGH COURT. ~; 
SeGonp OrvIL APesar No. 644 or L924. 
November 1, 1+25. 
Present:—Mr. Justice Curgenven. 
P. SUNDARAMMAL-—PLAINTIFE — 
APPELLANT 
> versus 
ARUNACHALA MUDALI AND OTHERS— 
DEFsnDANTS— RESPONDENTS, 
Transfer of Property Aet (IV of 1882), s 41— 


SUNDARAMMAL.D. ARUNAGHALA MUDALT. 


665. 


‘Reasonable .care'—Omission to scrutinise title-deeds, 
effect of. ` mM 

“The mere fact thata bona fide purchaser of pro- 
perty did not scrutinise the title-deeds thereof ia 
mot conclusive evidence of want of reasonable care 
within the meaning of s.41, Transfer of Properfy 
Act, so as to disentitle him to the benefit of the 
section. [p: 665, col. 2.] i 

“In India: the mere omission bya purchaser to call 
for title-deeds does not constitute constructive 
notice. [ibid] | . 
` The question whether a person has exercised rea- 
sonable care under s. 41 of the Transfer of Property 
Act is one which must be decided upon the parti- 
ocular circumstances of each case. [p. 666, col. 1.] 

A criterion which would be reasonable in England 
cannot ‘always be applied to circumstances in which 
sales take place in this country. [p. 665, col. 2.j 

Second. appeal against a decree of the 
District Court of North? Arcot, in A. $. 


. No. 129 of]1923, preferred against the decree 


of the Court of the District Munsif, Tiru- 
pattur, in O.S. No. 139 of 1922 (O, S. No. 630 
of 1920, District Munsif’s Court, Ranipet, 
O. 8S. No. 164 of 1920, District Munsit's 
Court, Chittor): 

Mr. C. V. Ananiakrishna Iyer, for the Ap- 
pellant, 

Mr, B. C, Seshachala Iyer, for the Re- 
spondent. 

JUDGMENT .—The respondent in this 
case purchased certain property from the 
husband and son of one Nagammal, who 
is the appellant's (plaintiff's) mother. The 
property really belonged not to the vendors 
but to Nagammal, and the question is whe- 
ther the purchasers are entitled to the 
benefit of the provisions of s. 41 of the 
Transfer of Property Act. It is not dis- 
puted that they bought in good faith, and 
the only point for consideration is whether 
in so doing they exercised reasonable care. 
Admittedly, whatever else they did, they 
failed to ecrutinize the title-deeds, It is 
argued on behalf of the appellant that 
this is conclusive evidence that they failed 
to exercise reasonable care, I do not think 


‘that in this country the argument in this 


unqualified form can be accepted. It is 
true that in certain Calcutta cases, Ram 
Charan Das v. Joy Ram Majhi (1) and 
Radha Madhab Paikara v. Kalpataru Roy 
(2), the English rule has been quoted that 
an omission to call for title-deeds consti- 
tutes constructive notice. But itis obvious 
that a criterion which would be reasonable 
in England cannot always be applied to the ‘ 
circumstances in which sales take place in 


(16 Ind, Cas, 825; 16 O.L. J. 185; 17 Q, W.N, 
(2) 16 Ind. Cas. 811; 17 O.L. J. 209. 
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this country. If, for instance, a Solicitor 
accepts responsibility for securing proof 
of clear title, his omission to call for and 
examine the? title-deeds would necessarily 
involve him in a charge ofnegligence. An- 
other case of the Calcutta High Court 
Niras Purbe v. Tetri Pasin (8) has been 
referred to and in that case the Court 
accepted certain considerations as going to 
show that due care had been exercised not- 
withstanding the failure of the purchaser 
to require production of the deeds. The 
only principle, I think, thatscan be} derived 
from the case-law is the genera] one that 
each case must be decided upon its own 
particular circumstances. It may be, as 
was heldin Partab Chand v. Saijida Bibi 
(4) and Ballu Mal v. Ram Kishun (5), that 
mere verification thatthe property was re- 
gistered either in the revenue accounts or 
in the Municipal registers in the name of 
the ostensible owner would not be sufficient, 
especially where, as was found in those 
cases, suspicious circumstances existed 
which would have put the purchaser upon 
further enquiry. In the present case both 
Courts have concurred in finding that there 


were a number of circumstances which- 


justified the purchasers in coming to the 
conclusion that the property belonged to 
the vendors. There wasin the first place 
the fact that the patta for about 20 years 
had been registered in the father’s name 
and that he had apparently been in posses- 
sion of it, as was shown by the kist receipts 
among other things. Further, in respect 
of the property covered by all the sales 
except one, there had been prior mortgages 
by the father and the son to certain banks. 
The sales were effected in the presence of 
Village Munsif and the karnam and it was 
to be supposed that those officers must 
have known to whom the property belong- 
ed, so that the purchasers were entitled to 
rely on their presence and their failure to 
interpose any objection as some proof of 
its ownership by the vendors. The vendors 
themselves were persons of some status. 
Lastly, the wife, who apparently could have 
been the only alternative owner and who 
must have known that the sales were tak- 
ing place was present atthe sales and made 
no objection. These points have all been 
considered by the lower Courts and the 
conclusion which they have come to that 
(3) 38 Ind. Cas. 82; 20 ©. W.N. 103. 


(4) 23 A. 442; A. W. N. (1901) 137. 
(6) 64 Ind. Cas. 14; 43 A. 263; 19 A, L. J. 11. 
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reasonable care was shown by the purchas- 
ers] appears to me to be a fair inference 
from the facts and certainly one which I- 


Am not prepared to interfere with in second 


appeal, The second appeal is accordingl 
dismissed with costs. sa 
V.N.V. Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
SecoNnD OIWIL AprraL Nos. 1224 AND 1225 
oF 1925. 

ir January 24, 1927, i 
Present ;—Mr. Justice Lindsay and 
Mr, Justice Sulaiman. > 
RisaLpar Mason BHAGWAN SAHAI— 
DEFENDANT—APPELLANT 
versus 
NANAK CHAND AND anoTHer—P.arntigrs 
AND RAM LAL AND otHars—Derenpants— 
a kan KAPON DINTE, 
re-emplion—Transfer pendin e-em: i 
Lis pendens Withdrawals f guia Nk A ecru 
Ahe doctrine of li d li | 
e of lis - i 
suite, [p 667, col 1] penaens applies to pre-emption 
A and B who had equal right to pre-empt instituted 
separate suits for pre-emption. got a transfer 
of the property from the-original vendee‘and withdrew 
his suit. A impleaded B as a party to his suit and 
claimed to pre-empt the entire property: 
Held, thét A was entitled to preempt one half and 
one-half only of the property. [p. 668, col. l1] 
Second appeal from a decree of the Dis- 
trict Judge, Bulandshahr, dated the 27th ` 
March, 1925. 
Mr. B. Mullick (for Dr S. N. Sen) and Mr. 
Ajudhia Nath, for the Appellants. 
Messrs. P. L. Banerji and K. C. Mital 
for the Respondents. i 


JUDGMENT.—Both "these appeals 
arise out ofa suit for pre-emption which 
was brought by one Moti Ram now repre- 
sented by Nanak Chand and others. It 
appears that on the 17th of October, 1922, 
the defendants Nos. 2 to 6 in the suit sold 
certain zamindari property to one Ram Lal 
for the sum of Rs. 4,830. a 

On the 7th or 8th of October, 1923, Moti 
Ram filed his suit for pre-emption. 

On the 13th of October, 1923, a rival 
suit for pre-emption was filed by Risaldar 
Major Bhagwan Sahai who is the appellant 
Lefore us. 

After this, that is to say, on the 20th of 


. October, 1923, we find that Ram Lal the 


original purchaser sold the property to 
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the Risaldar for the sum for which he him- 
self had purchased. 

- Moti Ram having become aware of this 
transfer to the Risaldar impleaded Risaldar 


Bhagwan Sahaias a defendant in his suit. He. 


also amended his plaint and pleaded that 
the transfer to the Risaldar was collu- 
sive and that in any case he had a better 
right to pre-empt the property than Bhag- 
wan Sahai. 

It is further to be noted that Bhagwan 
Sahai having obtained a conveyance from 
Ram Lal withdrew his suit on the 14th 
April, 1924. : 

It has baen found by the Courts below, 
and there is no dispute, that so far'as tha 
right to pre-empt was concerned Moti Rim 
and Bhagwan Sahai stood on the same 
footing ; each had an equal right to pre- 
empt the sale in question. 

The first Court gave Moti Ram a de- 
cree for pre-emption for half the pro- 
perty. Both parties appealed to the Dis- 
trict Judge and the learned District 
Judge.has decreed the claim of the plaint- 
iff in its entirety ‘differing from the Court 
below. The learned Judge was of opinion 
that the sale to Bhagwan Sahai on the 
20th of October, 1923, was a transfer pen- 
dente lite, and inasmuch as Bhagwan 
Sahai had withdrawn his suit he cams to 
the conclusion that on the date the lowar 
Court. pronounced its decras it ought to 
have awarded Moti Ram the whole of the 
property, presumably because on that date 
Bhagwan Sahai was no longer in ths 
position of a rival plaintiff for pre-amption, 


Bhagwan Sahai has come here in second 
appeal. As the memorandum of appaal 
stands it would. seam that Bhagwan 
Sahai is still claiming that he was entitl- 
ed to retain the whole of this property 
and that Moti Ram's suit ought to have been 
dismissed in toto. However, this attitude 
has been modified here and Mr. Mallick 
who has argued the cases on bshalf of 
the appellant is constrained to almit that 
ia no case can his client recover more than 
half the property if these appeals be decided 
in his favour. 


It is now definitely settled in the course 
of a number of decisions of this Pre-emp- 
tion Bench thatthe doctrine of lis pendens 
does apply in pre-emption suits and con- 
sequently no transfer made during the 
pendency of a pre-emption suit can have 


any effect on the right-of the plaintiff . 
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as it stood at the moment the suit was 
brought, 

According to the respondents’ argument 
here when Moti Ram brought his suit oa 
the 7th or 8th October, 1923, his right 
was a right to pre-empt the entire proper- 
ty, but we think this is not a correct 
statement -of the legal position. It ig 
admitted as we have said, that Bhagwan 
Sahai has justas good a right to pre-empt 
this property as Moti Ram, and we know 


-that on the 13th October, 1923, he brought 


a suit to enforce that equal right. It ap- 
pears to us, therefore, that when Moti 
Ram brought his suit on the 7th or 8th 
October, 1923, it could not be said that 
his right was a right to pre-empt the entire 
property for clearly his right of pre-emp- 
tion was subject to the rights of other pre- 
emptors with equal claims who might 
bring suits for pre-emption within the 
period of limitation. In other words, Moti 
Ram's right of pre-emption at the date 
the suit was brought was a right to share 
the’ property under pre-emption with other 
pre-emptors of equal degree who might 
bring their suits within limitation. 

It cannot be denied thatthe transfer to 
Risaldar Bhagwan Sahai was made pen- 
dente lite, and we must give fall effect to 
this principle, but it seems to us that it 
cannot really be said that this ‘transfer 
made on the 20th October, 1923, necessari- 
ly affects the rights of Moti Ram, the 
plaintiff. Had the two rival suits for pre- 
emption been fought out itis quite clear 
that both parties would have been entitl- 
ed to take the property in equal shares, 
and we donot think that these rights 
were affected by the transfer which was 
made in favour of Bhagwan Sahai on the 
20th October, 1923. Bhagwan Sahai had 
asserted his right of pre emption by suit 
and he had satisfied his claim by taking 
over the property from Ram Lal. He had 
withdrawo his own suit but he had been 
joined asa defendant by Moti Ram. We, 
therefore, think that the situation was 
that Bhagwan Sahai, by taking this trans- 
fer, could not improve the position in 
which he stood while he was still assert- 
ing his right of pre-emption as a rival 
plaintiff, and so we have come to the con- 
clu-ion that,on the facts as they stand, 
Bhagwan Sahai could not be heard tosay 
that he was entitled to retain the whole 
of this property. On the other hand, we 
think that Moti Ram, for the reasons 
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given above, could not assert that he had 
an absolute right to take the whole of the 
property. by -pre-emption, The rights ..of 


the- parties were to take the property in. 
equal shares and that is the right which . 


ought to -be enforced under these. appeals; 
Mr. Mullick in the course: of his argu- 
ment has referred toa Full Bench ruling 
reported in Manpal v.- Sahib Ram (1). 
That was a peculiar case-and has been 
commented upon in several subsequent 
decisions, ‘We refer in this connection in 
particular to the decision of the Pre-emp- 
tion Bench in Kamta Prasad v. Ram Jag 
(2) where the learned Judges state ‘that 
the Fall Bench case just:referred to was 
‘decided on a misapprehension of the facts. 
For the reasons we have just given ws 
-are of opinion that the proper order to 
make in this case is that the plaintiffs 
awere entitled to pre-empta one-half share 
of the property on-payment of one-half of 
the consideration. We, therefore, allow 
these appeals, set aside the decrees of the 
lower Appellate Court and restore the dec- 
rees ofthe Court of first instance in each 
case. Parties will bear their own costs in 


all Courts, 

“ALN. AL .  . Appeal allowed.’ 
© (1) 27 Av544; 2 A.L. al. 428; A. W. N. (1995) 94 
F, B 


Fa 32 Ind. Cas. 266; $6 A. 60;12 A. L. J. 9. 
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PRIVY COUNCIL.. 
APPEL FROM TAE Patna HIGH CouRT. 
November 249, 1926. 
Present:—Lord Phillimore, Lord Sinha, ° 
“ “Lord Blanesburgh and Lord Salvesen. 
+’. RADHA KISHUN AND ofsEss— 
APPELLANTS 
` i VETSUS . 
-HIRA LAL SAH AND OTaEgs—RESPONDENTS. 
Ë Debtor and creditor—Mutual current ‘accounts, 
‘nature of—Appropriation of payments—Burden of 
-proof—Cireumstantial evidence—Interest—A greement 
to pay compound interest -Burden of proof. 
A one-sided account of loans made from time to 


a 


: time and payments from time to time in whole or 


-partial discharge of the advances is not a -mutual 
ng account. [p. 668, col. 2,] 

The burden of proof that payments made “bya 
debtor were towards a particular debt and not towards 
‘earlier advances is upon the debtor. But the cir- 


-cumstances of the various payments may imply that 


they were to be appropriated and.were in fact appro- 
rated towards particular advances. [p. 669, col. 1] 
The burden of proving an agreement for compound 


“Interest is on the creditor. [p. 669, col. 2.] 


Appeal against the judgment of the 


Patna High Court: 


RsDAA-KISHON 9. HiRA. LAL SABC! < 


[100 7. "0. 1927]; 

-. Sit George Lowndes-and Mr. 8. Hyam, for. 
the Appellants. fhe ie EE 
Messrs. A, M. Dunne and B. Dube, for. the 
Respondenta& «s. 0. peas ee ett 

oer JUDGMENT. |. : ‘ 
Lord Phillimore.—tThe. plaintiffs and - 
defendants are respectively firmsof Indian 


- bankers who .are close neighbours: “They - 


had business.-relations for .a_ considerable . 
period, the business beginning on the 5th- 
Chait in the Pasli. year 1809 and. the rela- 
tions ending on the 27th Katik in the Fasli-: 
year 1324. |. OTSA og. ag CRE 
The account is sometimes described as .a+ 
mutual current account, but as far -as their 
Lordships have been .permitted to see the 
papers, it was a one-sided account :of loans 
made from time to time by the plaintiffs! 
firm and payments from time to time in 
whole or partial discharge of the advances, 
But the question of mutuality is not a 
material one, tet a 
Plaintiffs sued for -the balance of the 
account with compound interest at the rate 
of 8-annas.per cent. per mensem. The-de- 
fendants claimed ‘to -réduce the rate ‘of 
interest by one pie and disputed the claim 
.of compound interest, and further pleaded 
-that all the. earlier items were barred by 
the Indian Limitation :Act.. The way in 
which they put their case as to-limitation 
was this: they said.that in the. Fasli year 
.1321 they . were in money difficulties, and 
that the ‘plaintiffs. refused. to .make them 


-further advances; that there-was an inter- 
-val of about 16 months, and thena new 


arrangement : was. come to by which:-the 
plaintiffs agreed to make advances provid- 
ed ‘that the sums ‘advanced never exceeded 


“Rê. 5,000 and provided that each advance 


-was re-paid before another wag made pand 
‘the ‘defendants claimed to appropriate their 
payments made, since the new arrangemént 
‘began, to thé new advances. ` 

The plaintifs, on the other hand, cón- 
tended that there was’ no such specific 
‘appropriation, and that they might, as the 


‘creditors, appropriate the payments made 
‘by-the debtors to the earlier items, which 
“would otherwise bé statute-barred. They 


denied that there was any change in the 
mode of -transacting business from the 


-start’to thefinish or any new arrangement 
-made as suggested in the Fasli’ year 1323. 


The accounts were sent to a Commis- 
sioner, whose report, except in respect of 
one item, was not questioned, and the mat- 
ter then eame before the Subordinate 
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Judge fortrial. The principal plaintiff and 
his gumasta gave evidence on the one side, 
and.the principal defendant and his gumasta 
gave evidence on; the: other. -Some other. 
Witnesses were examined, but their evi- 
dence is-unimportant;-and, except the ac- 
counts, there were no documents to con-. 
. sider.. An wi . 
: Laying | aside one disputed item, the 
books.of both parties were in substantial 
agreement. |They..showed a number of 
entries at various intervals; loans and pay- 
ments in discharge very frequently made; 
with a. gap of approximately 16 months, 
and then during the later, period advances 
of round.sums-never: exceeding Rs. 5,000, 
always, except in one:case which could be 
-explained, paid off (but not necessarily. in 


one payment) before. another advance was: 


made, and paid off so speedily that simple 
interest on all the,advances: during this 


period. came to a smaller-sum than Rs.-100.- 
» Defendants’ evidence was: as already stated; 
‘that in the: Fasli year 1821 they had got: 
into financial straite, and .the. plaintiffs’ 


- firm refused to make them further advances, 
‘but that towards-the. end -òf 1323 their 
position had improved, and-they then in- 
duced the.-pldintifis.to agree to. finance 
them to the extent of Rs. 5,000; on thé 
terms that each advance was specifically 
re-paid before another was made. 

The plaintiffs’ case was that they never 
knew that the defendants were in financial 
straits, that they never refused credit, that 
it did just so happen for no particular reason 
that they knew that the defendants had not 
come for: advancés ‘during the 16: months, 
but that they never made any'stipulation as 
to Rs. 5,000.. > vos ih 

The Subordinate Judge came to the con- 
clusion: that the defendants’ story' was the 
true one.- He came to “this: conclusion, not 
$0 much because hé thought the defend- 
ants’ oral evidence more trustworthy, but. 
because he thought that the citeumstances 
of the’ various payrtients clearly implied 
that they were to be appropriated, and were 
in fact appropriated, each,’ distinct debt 
being, satisfied as.shortly as possible after 
the date of the loan, and before a subse- 
‘quent debt was incurred. No doubt, the- 
fact that the particularity with which these 
re-payments were made is not only remark- 
able in itself, but -in‘strong contrast with 
the accounts in the previous years, In his 
view, if was unnecessary to decide whether 
there was .a previous agreement. | He 
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thought that the circumstances indicated 
that each time the defendants made a 
payment, they appropriated it to discharge 
a particular advance Accordingly, he 
made a decree for Rs. 52 12 8, being simple 
interest on the several advances in the 
later period, ` 

From this view, the High Court differed. 
The learned Judges thought that there had 
indeed been a fresh agreement made in the 
Fasli year 1323; but it was an arrange- 
ment according to which the defendants 
were to be allowed a further credit of 


“Rs. 5,000 in addition to their old debt, 


whatever it was. They laid stress on the 
fact that only on 6 of the 23 occasions was 
the sum advanced re-paid in one re-pay~ 
ment. But they seem not to have noticed, 
or, if they noticed, they failed to appreciate, 
the fact that-in all the remaining 17 cases 
but one, the whole previous advance was 
re-paid before afresh advance was sought. 
for. It isto be noted that there are expres- 
sions in the judgment of Das, J, which. 
would lead their Lordships to suppcse 
that if he had-appreciated this fact, he 
might have.come to a different conclusion, 
- Moreover, it is to be observed that to 
support his decision, Das, J., assumes in 
favour of the plaintiffs that an agreement. 
was made‘to which the principal plaintiff 
never deposed, and which is indeed incon- 
sistent with his story. 

: The burden is upon the defendants to 
prove the appropriation for which they 


‘seek. Indeed, in their Lordships’ opinion, 


it is a heavy burden; and one which must 
be completely discharged, If all allowance 
for this is made, still the inference to be 
drawn from the accounts may besuch as 
to justify the Subordinate Judge in accept- 
ing ‘the defendants’ evidence, while the 
reasoning by which the High Court sup- 
ports a differént conclusion is not satis- 
factory. : 
- Still, however, their Lordships would be 
in doubt if it were not for’ another con- 
sideration. Strangely enough, both sides 
say that they: were quite unaware how 
much was due in respect of the old debt 
This is pro- 
bably because the interest columns had not 
been worked out in the books of either 
side. 

Now there were two disputes about inter- 
est, one of slight importance, though it 
bulks rather largely in the judgment of th& 
Subordinate Judge, whether the rate wag 
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8 annas or 7 annas 9 pies as the defendants 
said. 

Plaintiffs agreed to this extent that they 
. were ready to allow one pie as a deduction 
when the compound interest for which they 
contended was reckoned up. 

The Subordinate Judge took the view 
that the rate must be 7 annas 9 pies and 
the objection to his finding has not been 
pressed. 

Compound interest is another matter. 
The burden is on the plaintiffs of proving 
anagreement to pay compound interest. 
They say that it is arrived at by taking 
yearly rests, The defendants say that it is 
only chargeable if and when an account 
has been stated; and in the present case no 
account was stated till the plaintiffs 
brought their suit. 

Here again the Subordinate. Judge was 
in favour of the defendants, and the High 
Court was in favour of the plaintiffs. 

- Now, as already observed, no entries or 
calculations as to interest were made in the 
books of. either side, and no balance was 
struck at the end of any year. In itself, 


with so moderate a rate of interest, com-. 


pound interest would not be unnatural or 
unusual; but it is difficult to see how it 
could be intended to be charged if no 
balance were struck and no intimation 
given; and there isa passage in the evi- 
dence of the plaintiffs’ gumasta that certain- 
Ty looks as if he took the same view as the 
defendants take as to the general practice; 
‘though in this case he deposed to there 
being a special agreement to pay compound 
interest. 

' Their Lordships do not think that this 


special agreement is made out, and in > 


their view the Subordinate Judge was right 
upon this point, and his decision should 
not have been reversed. ; 

There remains the one disputed item. 
This, as found by the Commissioner, is a 


principal sum of Rs. 6,910. The Subordi-. 


nate Judge found in favour of the defend- 


ants on this item, but the Judges of the. 


High Court thought that his decision was 
uncertain, and as they were remitting the 
tase back to him, desired him to re-con- 
sider this point. It does not appear that, 
as things stood, the High Court would 
have taken upon itself to reverse his find- 


ing. ee ; 
. ti the question of appropriation is decid- 
ed against the plaintiffs, neither the point 
ef compound interest nor the point of this, 
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item becomes material. But in determin- 
ing the question of appropriation it is not 
without importance to consider how the 
balanos stood before the 16 months’ inter- 
val.. 

If it is not a large figure, it is more likely 
to have been left out of consideration 
when dealings were renewed between the 
parties; and as their Lordships read the 
Commissioner's findings, if both these mat- 
ters were decided against the plaintiffs, 
their share would only be Rs. 1,761, with 
some simple interest due to the plaintiffs 
before the 16 months’ interval. Moreover,’ 
as already stated, neither side apparently 
cared what it was. These facts assist their 
Lordships in coming to the conclusion that 
the Subordinate Judge was right in ‘his 
finding on the question of appropriation. 
His decision should not have been reversed, 
and their Lordships will humbly recom- 
mend His Majesty that the appea! should 
be allowed, and that the decision of the 
Subordinate Judge should be restored with 
costs here and below. , 

A. N. A. Appeal allowed. 

Solicitors for: the Appellants:—Messrs, 
Barrow, Rogers and Nevill. 

Solicitor for the Respondents:—Mr. H. S. 
L, Polak. 


ALLAHABAD HIGH COURT. 
First COIvIL APPEAL No. 469 or 1923. - 
December 6, 1926. 
Present:—Mr. Justice Dalal and Mr. 
Justice Pullan. 

Thakurain ANPURNA KUNWAR 
—DEFENDANT—APPELLANT 
VETSUS 
RAM PADARATH AND OTHERS——PLAINTIRFS 
AND Thakurain BALRAJ 
KUNWAR AND OTHERS— DEFENDANTS 

i — RESPONDENTS, 

Mortgage—Prior and puisne mortgagees—Agree= 
ment by mortgagor extending limitation for suit on 
prior mortgage, whether binding on puisne mortgagee 
—Subsequent usufructuary mortgage renewing prior 
simple morigage—Dispossession of mortgagee - Suit om 
simple mortgage—Limatation —Enjoyment of usufruct, 
effect of Declaration of prior charge in puisne mort- 
gagee's suit,- whether operates as res judicata—~ 
Limitation, whether extended—Failure to redeem in 
puisne mortgagee's suit, effect of. nee 
. A executed a simple mortgage of eight villages to 
B in 1898. He subsequently mortgaged the same 
villages to C in the same year. In 1900, A oxecuty 
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ed a usufructuary mortgage of two villages to B 
for the amount due under the first mortgage and 
other amounts. Under this mortgage B was entitled 
on dispossession to sue for the amount due to him 
and to recover the same from the villages comprised 
in the first mortgage. B was dispossessed in 1911 
and sued in 1922 to enforce his first mortgage. C 
who had in the meanwhile sued on’ his mortgage 
impleading B also as a party and purchased two of 
the villages under his decree contested B's right 
to enforce his charge against the items purchased 

im: 

Held, (1) that the provision in the usufructuary 

mortgage giving B a fresh right to sue on the 
simple mortgage from the date of dispossession was 
not binding on C; [p. 671, col. 2.] 
. (2) that if B retained a right to sue at all on the 
simple mortgage he did so only in accordance with 
the rule of limitation applicable to that bond and 
that pe suit was, therefore, time-barred; [p. 672, 
col. 1. 

(3) that the enjoyment of the usufruct under the 
usufructuary mortgage did not amount to a payment 
of interest of the debt due under the simple mort- 
gage, within the meaning of s. 20 of the Limitation 
Act ; [ibid.] j 

(4) that the fact that in C's suit B's charge was 
declared to have priority did not in any way pre- 
vent the suit from being barred by limitation or 
horaj C from contending thatit was so barred; and 
ibid. 

(5) that B could not base his suit on the mortgage 
of 1900 and obtain a decree for sale subject to C's 
mortgage inasmuch as an opportunity had been 
given to him in Cs suit to redeem Cand he had 
refrained from doing so and allowed C to purchase 
in execution: [p. 672, col. 2.] 

Mahomed Ibrahim, Hussain Khan v. Ambika Per- 
shad Singh (1) and Deputy Commissioner of Lucknow 
v. Sukhnandan (2), followed. 


First appeal from the decree of the Sub- 


ordinate Judge, Jaunpur, dated the 14th 
of August, 1923. 


Dr. K. N. Katju, Messrs Mushtaq Ahmad 
and K. Verma, for the Appellant. 
Messrs. Haribans Sahai, M. A. Aziz, S.S. 


Sastry and Gadadhar Prasad, for the Re-` 


‘spondents. 


JUDGMENT.—The plaintiffs brought 
this suit to enforce asimplé mortgage of 
15th March, 1898, by the sale of certain 
villages. The mortgage was for Rs. 13,200 
bearing interest at 14 per cent. per month 
for a period of thres years, and eight villages 
were hypothecated. The mortgage was 
contracted to pay off earlier mortgages. 
On the lst of November, 1898, the mort- 
gagor executed a second mortgage of the 
same villages to Babu Inder Sen Singh 
who is now represented by Musammat 
Anpurna Kunwar. On 4th May, 1900, the 
mortgagor executed an usufructuary mort- 
gage ia favour of the plaintiffs for payment 
ef, the sum of Rs, 17,712 dueon the mort- 
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gage of 15th March, 1898, and other items, 
amounting in all to Rs. 22,500 giving pos- 
session of the two villages of Rajdharpur 
and Konda. Under this mortgage the 
mortgagee was entitled to sue for the 
amount due to him on dispossession, and 
he would in that case be entitled to recover 
also from the property hy pothecated under 
the bond of 15th March, 1898. Itis this 
condition with which we are mainly con- 
cerned in this appeal, as the plaintiffs 
admit that their right to sue arose when 
they were dispossessed of the village of 
Konda on the 24th of February, 1911. 
Meantime the plaintiffs had in 1904 pur- 
chased the village of Rajdharpur, but as 
the result of a suit brought by the second 
mortgagee Musammat Anpurna in 1909, 
the village of Rajdharpur was again sold 
and purchased by Musammat Anpurna. 
The plaintiffs filed this suit on 9th 
December, 1922, and have obtained a decree 
against three villages, namely, Rajdharpur 
and Pura Sarwan in the possession of Musam- 
mat Anpurna and Khalispur which had 
been purchased in 1919 by Durbali Tewari 
(defendant No. 4). This appeal is filed 
by Musammat Anpurna who claims that the 
suit is barred by limitation as against the 
villages of. Rajdharpur and Pura Sarwan. 
The suit has been decreed on two grounds, 
first, because the mortgage of 1898 has been 
held to have become merged in the mort- 
gage of 1900, and thereby acquired the 
period of limitation applicable to that deed, 
and secondly, because the order of the Dis- 
trict Judge of Azamgarh passed in 1912 in 
Anpurna’sown suit, to the effect that her 
claim was subject to the prior charge of 
the plaintiff's mortgage operates as “practi- 
cally” res judicata. We do not agree with 
either of these findings. The deed of May, 
1900 although executed to satisfy the morta 
‘gage of March, 1898, is of an entirely differ- 
ent nature. Under the simple mortgage 
the mortgagee had a right to sue for the 
principal after three years, under the usu- 
fructuary mortgage he could sue at onceif 
hefailed to get possession, cra claim was 
brought for ex-proprietary rights, but others 
-wise hecould only sue on being dispossessed, 


This was an entirely new burden on ths 


property of which the junior mortgagee 
had no notice, and we are not prepared to 
find that she should be bound by an agree- 


ment altering the period of limitation 


allowed for a suit on the prior mortgage, 
Ina ruling reported aa Mahomed Ibrahim 
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Hossein Khan v. Ambika Pershad Singh (1): 
their Lordships of the Privy Council held 
that when a suit was brought on a‘simple 
mortgage of 1888 seeking to make certain 
property covered by that mortgage and by 
a zarpeshgi deed of 1877 liable for the 
decretal amount, the right of priority set 
up by the plaintiffs on the zarpeshgi deed: 
was barred by limitation, as the suit should 
have been brought within 12 years of the 
date when the money due on that deed 
became re-payable. The principle in that 
case is the same as in the appeal before us. 
The same view was taken by Mr. Justice 
Lindsay when Judicial Commissioner of 

‘Oudh [Deputy Commissioner of Lucknow v. 
Sukhnandan (2)], lt may be that the simple 
mortgage of March, 1898, was kept alive by: 
the mortgage of May, 1900, but it was not 
given a second birth, and if the plaintiffs 

` retained a right to sue on the simple mort- 

gage of March, 1898, at all, they did so only 
in accordance with the rule of limitation 
applicable to that bond, and their suit 
became time-barred in March, 1913. 

In order to meet this position the plaint- 
iffs argue that the usufruct of the two 
villages enjoyed by them in accordance 
with the mortgage of May; 1400, should be 
regarded as a payment of interest on the 
simple mortgage of March, 1898. This 
objection is easily answered by a reference 
to the terms of the mortgage of May, 1900. 
This mortgage was for a sum. of Rs. 22,500 
and the usufruct of the two villages was 
given to satisfy the interest on that sum; 
and not the interest due on the prior mort- 
gage for Rs. 13,200. In our opinion there 
has been no payment or acknowledgment 
which would bring the suit within time 
under s; 20 or s. 19 of the Limitation Act. 
< Asto the second finding of the learned 
Judge of the Court below that the decree 
of 1912 has practically the effect of res 
judicata, we are of opinion that this view is 
mistaken. In 1912 the mortgage of March, 
1898, was still within time,:and still had 
priority to the mortgage of November, 1898, 
on which the plaintiff in that suit based 
her claim. The fact that the plaintiffs’ 
charge was then declared to have priority 
in no way prevents the claim from subse- 
‘quently becoming barred by time, 


- (1) 14 Ind, Cas. 496; 39 0. 527; 11M. L.T. 265; 
(1912) M. W. N. 367; 9A. L.J. 332; 14 Bom. L, R.. 
980: 16 C. W. N. 505; 15 C. L. J. 411; 22 M. L. J. 
468; $9 I. A. 68 (P..0.). | 

“ (2) 23 Ind, Cas, 448; 17 0,0. 38 > 
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Nor can the plaintiff base his? suit on: 
the deed of May, 1900, and ‘obtain a decree’ 
for sale subject to the appellant’s mort- 
gagee rights because when an opportunity 
was given to the plaintiff in 1912 to redeem 
the intermediate mortgage, he refrained 
from doing so, and allowed the sale to be 
executed in favour of Musammat Anpurna. 
“In our opinion, the plaintiffs’ suit as 
against the villages of Rajdharpur and 
Pura Sarwan was barred by limitation. 
We allow the appeal. with costs against the 
contesting respondents including fees in 
this Court on the higher scale, and order 


that these two villages shall be exempted 
- from the decree. 


A. N. A. Appeal allowed. 
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LAHORE HIGH COURT. 
Civiu Reviston Petition No. CO2 oF 1426. 

January 13, 1927. 

Present :—Mr. Justice Addison. . 
Tug Frem TIRKHA RAM-CHUNI LAL— 

PLAINTIFF— PETITIONER 
versus 
MAMAN AND OTHERS—DEFENDANTS—- 


RESPONDENTS, - 

Transfer of Property Act (IV of 1882), s. 109— 
Mortgage of property in the possession of tenant—~ 
Mortgagee’s right to sue for rent—Attornment by 
tenant, necessity of. : ; 

Under s. 109, Transfer of Property Act, a mortgagee 
of property which has been leased by the mortgagor 
possesses all the rights of the mortgagors and can 
maintain a suit for rent or for its equivalent, namely 
damages for use and occupation against the tenants 
of the mortgagor who continue to remain in pos- 
session after the date of the mortgage even if the 
tenants have not attorned to him. [p. 673, col. 1.] , 

Petition for revision of the decree of the 
Additional Subordinate Judge, Fourth 
Class, with Small Cause powers, Sonepat, 
District Rohtak, dated the 8th May, 1926. 

Mr. Shamair Chand, for the Petitioners, - 

Mr. Rama Nand, for the Respondents. . 


JUDGMEN'T.—The house in suit be- 
Jongs to Ram Richpal and his nephew, 
defendants ‘Nos. 2 and 3. They mortgaged 
‘it with the plaintiff firm. It is alleged 
that defendant -No. 1, Manian, was the 
tenant of the mortgagors and continued 
to be the tenant’ under the mortgagee, 
The mortgage was enteréd into on the 6th 
April, 1925, On the 24th’ April, 1925, the 
‘plaintiff firm gave a notice to Manian, - 
demanding Rs. 6-12 for six months’ rent 
which they said was in arrears and. ‘also 
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asking him to vacate the house by the 
25th May, 1925, otherwise the rent would 
be increased to Rs 36 a year instead of 
Rs. 13-8. The plaintiff firm then institut- 
ed this suit on the 19th April, 1926, for 
recovery of Rs, 35-6-8 as rent from the 

6th April, 1925, to the 29th March, 1926. 

- In the second paragraph of the plaint 
it was stated that defendant No. 1 was 
the tenant of the mortgagors and that 
after the mortgage he continued a tenant 
.as before, but the ténant of the plaintiff, 
i.e of the mortgagee, at a fixed rent of 
Rs. 36 a year as to which a notice had 
been given by the plaintiff firm to bim. 
In another paragraph of the plaint it was 
claimed that the mortgagors should be 
held liable if Maman was held not to be 
liable. The Judge, Small Cause Court, 
Sonepat, has dismissed the suit and the 
plaintiff firm has presented this revision 
petition. , 

` Maman’s main plea was that he was 
not the tenant of this house at any time 
after the mortgage, i. e. he had vacated 
the house before the mortgage. Had this 
issus been tried and determined that 
would have ended the matter. The Judge, 
however, seems to have dismissed the suit, 
so far as I can understand his judgment, 
on the ground that the tenant had to 
attorn to the mortgagee before he could 
become the mortgagee’s tenant. This is 
against the principle laid down ins. 109 
of the Transfer of Property Act. Under 
it the mortgagee possesses all the rights 
of the lessors. There is no doubt, there- 
fore, that the. plaintiff firm could main- 
tain this suit for rent against Maman or 
for its equivalent, namely, damages for use 
and occupation, 

In these circumstances I accept this 
petition and remand the suit to the Small 
Cause Judge to decide it on the merits, 
that is to say, to decide whether defend- 
ant No. L was or was not a tenant or 
whether he occupied or did not occupy 
the property during the period sued for, 
and if so what he should pay as rent or 
as damages for use and occupation of the 
pbuilding, for the period after the 6th 
April, 1925, he has been in occupation 
thereof. Costs here will be costs in the 
cause. , 

I might add that the mortgagor, Rach- 
pal Singh, pleaded that rent was payable 
by the tenant, Maman, to the mortgagee. 

R. Lu, Petition accepted. 
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ALLAHABAD HIGH COURT. 
First Crvin AppaaL No. 4 op [92]. 
January 24, 1927. 

Present -—Mr. Justice Dalal and 
Mr. Justice Pullan. 

Musammat HUSENI BEGAM alias 
MASITI BEGAM—P uatnxtiFF—APPELLANT 
versus 
Syed MOHAMMAD MEHDI—Devenpaxtr— 
RESPONDENT. 

Muhammadan Law—Will—Bequest in excess of one- 
third—Shia Law -Consent of heirs, whether should 
be obtained after testator's death—Death of legatee’ 
before testator's death—Legacy, whether descends to 
legatee’s heirs: 

The consent of the heirs required under Shia Law 
to validate a bequest of more than one-third of the 
testator’s estate may be obtained before the death of 
the testator. |p. 674, col. 2.] 

Fahmida Khanum v. Jafri Khanum (1), distin- 
guished. É 

If a legacy is not adeemed by the testator, the 
death of the legatee before the death of tho testatur 
does not cause a lapse. It descends to the legatce's 
heirs. [p..674, col. 2.] 

First appeal from a decree of the Sub- 
ordinate Judge, Bijnor at Moradabad, dated 
the 18th of September, 1923, 

Messrs, Mukhtar Ahmad and Nehal 
Chand, for the Appellant. 

Mr. S. N. Sen and Haji Syed Mohammad 
Husain, for the Respondent. 

JUDGMENT.—This is an appeal by 
a Muhammadan lady, Musammat Masiti 
Begam, against a decree of the Subordinate 
Judge of Moradabad, who dismissed her 
suit for possession of the village of Hakim- 
pur Qazi, which she sought to obtain from 
her nephew Syed Mohammad Mehdi. The 
case turns entirely on the question whether 
this property has been validly bequeathed 
to Mohammad Mehdi by the Will of his 
maternal grandmother, Musammat Murtazai 
Begam, It isadmitted on both sides that if 
the Will were set aside, the plaintiff, who 
is the only surviving daughter of Musam- 
mat Murtazai Begam, would be entitled to 
the whole of her property by inheritance, 
As itis, she has obtained the rest of the 
property left by her mother; but this pro- 
perty has been denied to her, as it was be- 
queathed by Will to her sister, Musammat 
Flusnaini Begam and is now in possession of 
the latter's son. 

In the lower Court the plaintiff actually 
denied the existence of the Will; but this 
matter is not now in issue. Undoubtedly, the 
Will was executed by Musammat Murtazai 
Begam inthe year 1897. Apart from this 
objection, the Will has been challenged in 
this Courton the ground that itis invalig 
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under Shia Law, because it purported to 
transfer more than one-third of the testa- 
tor’s estate. Relidnce is placed on a ruling 
of this High Court reported as Fahmida 

«Khanum v. Jafri Khanum (1). According 

to the head-note of that ruling, where a 
legacy exceeds one-third of the estate, it 
will not be valid to any extent unless the 
consent of the heirs, given after and not 
before the death of the testator, has been 
obtained. In this case, the consent of the 
other heirs was, undoubtedly, obtained to 
the Will at thetime of its execution, but 
it is not proved that there was.any such 
consent after the testator's death. The 
respondent denies that the property be- 
queathed is more than one-third of the 
whole estate of Musammat Murtazai Begam, 
and the evidence on the question is not 
conclusive, but we are of opinion that the 
ruling cited by the appellant can be dis- 
tinguished ,from the case before us, for 
there one of the heira of the testator was 
excluded entirely from inheritance, and 
in this case a certain portion is left to 
each of the heirs, We consider that that 
tulingshould be confined to the case which 
it was designed to meet, and not applied 
to every case in which a Shia testator be- 
queaths more than one-third of his estate. 
The commentators to whom we have access 
are all of opinion that the consent requir- 
ed under Shia Law may be obtained 
before the death of the testator, Ameer 
Ali in the First Volume of the 4th Edition 
of his book Muhammadan Law, page 592, 
writes: “According to the Shia Law......... a 
testator can leave a legacy to an heir so 
long as it does not exceed one-third of 
his estate. Such a legacy is valid without 
the consent ofthe other: heirs, but where 
it exceeds one-third, it is not valid with- 
out the consent of all the heirs. Such con- 
. gent may be given either before or after 
the death of the testator.” The same 
opinion is given by Mr. Tyabjiin his book 
Principles of Muhammadan Law, second 
` Edition, page 784, and we consider that this 
is the view which we should followin the 
present case. : 

‘Another question raised is whether the 
legacy can be valid, as the original legatee, 
Musammat Husnaini Begam, died in the 
year 1902, many years before her mother. 
Baillie in his Digest of Muhammadan Law, 
page 247, writes as follows: “In all cases 


(i) 30 A. 153; A, W. N. (1908) 55; 5 A. L. J. 169, 
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of bequest, where, the legatee happens to 
die before the testator, some Doctors arə 
of opinion that the legacy is void; but 
others have maintained that, although if 
the testator should retract the bequest, it 
would be null, whether the retraction takes 
place before or after the death of the lega- 


tee, yet if there is no retraction, the legacy , 


descends to the heirs of the legatee. This 
of the two reports is most authentic and 
approved.” Ameer Ali takes the same view, 
at page 614 of Vol. 1: of Muhammadan 


Law, where he distinguishes between Hanafi '. 


and Shia Laws. On this point, he says: “If 
the legacy is not adeemed by the testator, 
the death of the legatee does not cause a 
lapse. It descends tothe legatee's heirs”. 
In the present case the Will was assailed 
on every possible ground, consequently it 


is only natural that evidence was adduced | 


to show that the Will was revoked by Mu- 
sammat Murtazai Begam. The story told 
by the witness Sajjad, who was a son of 
Musammat Murtazai Begam’s husband by 
his first wife, isto the effect that Musam- 


mat Murtazai Begam; immediately after 


the death of her daughter Husnaini Begam, 
fell out with the latter’s husband and son, 
who was at that time a boy of four years 
of age, over the profits of the property 
and made an oral revocation of her Will. 
In order to support this statement, the 
evidence is produced of Mr. Masih-ul- 
Hasan, a practising lawyer, who states that 
he was consulted by Musammat Murtazai 
Begam in the year 1920 as to whether 
her oral revocation was sufficient or some- 
thing should be put in writing. Now it 
hardly appears likely that when, a Will is 
revoked in the year 1902, legal advice 
should be taken 18 years afterwards in 
1920, as to whether the oral revocation 
was eufficient. The evidence of the wit- 
ness Sajjad is clearly prejudiced in favour 
of the plaintif, and we cannot avoid the 
suspicion that possibly Mr. Masih-ul-Hasan, 


who did not see the lady and did not know. 


her before, may have been deceived, and 
some other may have been substituted for 
Musammat Murtazai Begam. Inour opinion 
the story of the revocation of the Will is 
improbable, and the reasons assigned for 
it are insufficient. We consider that the 
Will is a valid Will that stands unrevok- 


“ed, and that the plaintiff is not entitled 


tothe property for which he has brought 
this suit. We dismiss this appeal with costs, 
ANA, Appeal dismissed, 
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LAHORE HIGH COURT. 
ReFerence Case No, 24 of 1926. 
February 3, 1927. 
Present:—Mr, Justice Zafar Ali and. 

Mr. Justice Jai Lal. 

In the matter of the ASSESSMENT 
or GANESH DAS or AMRITSAR 

Income Tax Act (XI of 1922), ss.. 88, 84, 55—Com- 
missioners powers to review-—‘Escaped assessment’, 
meaning of—Wrong person assessed—Power to assess 
right person—Limitation. 

Where an income is assessed in the hands of an 
assesses to whom it is subsequently found not to 
belong, it must be held that the income ‘escaped’ as- 
sessment within the meaning of s. 34, Income Tax Act, 
as regards the person to be really assessed. 

Income Tax Commissioner's powers of review under 

_ 8. 38, Income Tax Act, in respect of an assessment 


proceeding are subject to the limitation imposed by > 


s. 35 of the Act. 

Whatever may be the reason for which an Income 
Tax Officer may fail to assess any income within the 
period prescribed by law, he is not competent to assess 
it after the expiration of that period of limitation. 


Oase referred under s. 66 (1) of the In- 
come Tax Act (XI of 1922), by the Com- 
missioner of the Income Tax, Punjab, and 
North West Frontier Province, Lahore, 
with his letter No. 505 J. M., dated the 
3rd/4th June 1926, for the orders of the 
High Court. 


Lala Fakir Chand for Lala Badri Das, ; 


R. B. for the Petitioner. 
Mr. Jagan Nath Aggarwal, for the Res- 
pondent, : 


ORDER.—This is a Reference under s, 


66 (1) of the Income Tax Act. The learned 
Income Tax Commissioner has propounded 
the following questions of law:— 

(1) Does the Indian Income Tax Act (XI 
of 1922) impose any period of limitation 

within which the Commissioner's powers 

of review under s. 33, in respect of an as- 
sessment proceeding must be exercised? 

(2) If so,is the Commissioner debarred 
from reviewing the present case? 

We have recently held in Reference No. 20 
of 1926 that the Income Tax Commissioner's 
powers under s. 33 are subject to the 


limitation imposed by s. 35, and the learned - 


Commissioner has come to the same con- 
clusion with regard to his question No. 1. 
In respect of question No. 2 he argues 
thus: ‘ 

The second question on the other hand, 
I would answer in the negative as s. 34 
applies only to income, profits or gains 
that ‘have escaped assessment’ and in this 
case the income to be assessed did not 
escape assessment in the year in question. 
All that has occurred is that it has been 
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assessed in the hands of an assessee to 
whom it was subsequently found not to 
belong. It can hardly, | think, have been 
intended that income would escape assess-, 
ment simply because an error of this kind 
was not established till after the period of 
limitation specified in s. 34 had expired. 

This argument does not appear to us to 
be sound. Whatever may be the reason for - 
which the Income Tax Officer should fail 
to assess any income within the period 
prescribed by law, he is not competent to 
assess it after the expiration of that period ` 
of limitation. So in the present case no 
action could be taken in 1926 either under 
ss. 33 or 34 in respect of an income deriv- 
ed during the accounting period of 1921-22. 
After all, the income Tax Department 
itself is responsible for this result. The 
Income excaped assessment so far as the 
person who received it was concerned. 

We, therefore, answer the second queg- 
tion in the negative. 

R. L. 


ALLAHABAD HIGH COURT., 
First Civit APPEAL No. 365 or 1926. 
December 9, 1925. 
Present:—Sir Cecil Henry Walsh, Kr. 
Acting Chief Justice and Mr. Justice. 
Banerji. 


H. F. MAHON WY—PeritioNeR —APPELLANT 


Versus 
Mrs. GEORGIANA DOMINICK— - 
_ Opposite Party—Responpent. 

Will—Proof. of execution—Presumption of dua e ee- 
cution from circumstances—‘All things must ie re 
sumed to have been rightly done.’ fis 
Although the recollection of the witnesses is vague 
or has died away, in view of the familiar principle 
that all things are to be presumed to have been 
rightly done unless there is a reasonable ground 
for doubting it, a Will may be presumed Lo have 
been duly execuled where it is clear that the testator 
himself fully appreciated what was required, it a 
shown that he knew all about the requirements aud 
the circumstances are allin favour of the due "exe 

» 


Woodhouse v, Balfour (1 d F er 
@ linge, f (1) an rances v. Pereratt 
First appeal from a decree of the Dig- 


as udge, Meerut, dated the l6th of Apih, 


Mr. O. M. Chiene, for the Appellant. 
Mr. S. N. Gupta, for the Respondent, 


ting, ay 
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“ SUDGMENT.—We think this appeal 
ought tosucceed. Thereis a little diff- 
culty about theevidence of the attesting 
“witnesses, 
dead, butitis not disputed that the docu- 
ment is all in one handwriting and that 
it purports to be in the hand-writing of 
the deceased. Jt is not disputed that it 
“was in his possession while he was alive, 
and that he came over from his bungalow 
and asked the two witnesses to sign it. 
That raises a strong presumption that the 
signatures were required by him for his 
own purpose. The decumentisshort, pious 
and very carefully drawn up, obviously 
with an attestation clause, which had been 
supplied to him by a lawyer, or which he 
had foundina book of the kind which 
does provide such things for the general 
public. It is plain that it. was something 
to which he attached importance, and some- 
thing for which he required two witnesses. 
It appears from the evidence of the sur- 
viving witness that the two witnesses had 
been got together, or were in fact together 
on the occasion, and that Mr. Mahoney 
took advantage of that circumstance for 
the express purpose of getting them to sign 
it, They did sign it as witnesses and he had 
carefully written in the clause: “signed 
and acknowledged by the said John Frede- 
rick Mahoney in the presence of us.” There- 
fore, everything points to Mr. Mahoney 
having taken special care to do everything 
according to the prescribed regulations. 
Eight years afterwards it appears that Mr. 
Ross had forgotten whether the testator 
wrote his signature before bringing the 
document over. Thereis not the slightest 
ground for suggesting that Mr. Ross had 
become deliberatcly unfriendly, or was 
dishonest in his evidence. It looks as if 
he wished to be particularly honest and 
clear. He says:—‘‘He did not want them 
to know its contents.” English people 
who make their own wills, and arrange 
their own witnesses, are notoriously mysteri- 
ous on the subject, They frequently cover 
over the document and object to anybody 
seeing it, anditis avery common thing 
for, English witnesses to be diffident about 
looking atit. They will sometimes avoid 
looking at the signature for the simple 
reason that they might look at some parts 
of the contents. According to Mr. Ross 
this gentleman wanted them to sign as 
witnesses without knowing the contents of 
the document. He eaysi—"He covered over 
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the whole matter leaving open only the 
portion of the paper where the wit- 
nesses had to sign.” Mr. Chiene has drawn 
our attention to more than one case in 
which the witness’s recollection is vague 
or has died away, but where it is clear that 
the testator himself fully appreciated what 
was required, and it was shown that he 
knew all about the requirements. “It is 
familiar principle that all things are pre- 
sumed to have been rightly done unless 
there is a reasonable ground for doubting 
it. Why should it be doubted merely 
because the witnesses have forgotten” Wood- 
house v. Balfour (1). In the case of Frances 
The principle of assuming 
everything to have been rightly done was 


- again acted upon whereit appeared that 


the testatrix’s name and the name of the 
two witnesses were put onthe document 
at the same time. In this particular case 
there is a circumstance much stronger 
than any which existed in either of the 
two authorities relied upon by Mr. Chiene, 
and which has been overlooked by the 
Judge. Mr. Ross when he was cross-ex- 
amined stated “the Will was folded into 
four folds—and I was asked to sign at the 
bottom,” The document is now before us 
in folds. Mr. Ross did not sign at the 
bottom beeause Mr. Gregory signed under- 
neath, but if he folded the document in 
four folds—and it does not appear to have 
been folded in any other way—the only 
thing at the topis the signature of the 
testator, his description and the-date. We 
think it must be presumed as a matter 
of fact that the signature and the descrip- 
tion and date were already there. Mr. Ross 
emphasises this by saying thatthe deceased 
man covered over the whole matter leaving 
open the portion of the paper where the 
witnesses had to sign. That is the same 
portion as the portion on which the testator’s 
signature appears, : 

We, therefore, allow the appeal and. 
declare that the Will was duly executed and 
must be admitted to probate. Both parties 
must have their costs out of the estate. The 
stay-order is discharged, ; 

A. NLA. i Appeal allowed. 

(Li (1888) 13- P. D. 2; 57 L. J. P. 22; 58 L. T. 59 
36 W. R. 368; 52 J. P. 7. 
(2) (1902) P. 205; 71 L. J. 2.114; 87 L. T, 143, 


` 


[100 L O. 1927] 


. LAHORE HIGH COURT. 

Civit Revision Prririon No. 605 oF 1925, 
January 28, 1927, 
Present:—Mr. Justice Tek Chand. 

THe Prau KURA RAM-NEKI RAM — 
PLATINTIFES— PRTITIONERS 

versus ; 
JAIMAL—DEFENDANT— RESPONDENT. 
, Civil Procedure Code (Act V of 1908) s. 115, 0. IX, 
y. 4—Dismissal of suit in default—Restoration appli- 
cation, summary dismissal of—Material irregularity— 


Revision, 

<. Dismissal of an application for restoration summa- 
rily without recording evidence and going into its 
merits ig a material irregularity justifying interfer- 
‘ence in revision. 


- Petition for revision of an order of the 


Juniot Sub-Judge, Hissar, dated the lst 
December, 1325. 
` Mr. Nanwa Mal, for the Petitioner. 


JUDGMENT.—On the 13th of June, 
1925, the plaintiff Firm Neki Ram-Kura 
Mal instituted a suit against Jaimal defend- 
ant-respondent for recovery’ of Rs. 800 
alleged to be due on foot’of a book account, 
for which a balance had been struck by the 
defendant in the plaintiff's bahi on the 
10th of December, 1921. 

The first hearing of the case was fixed 
for the 8th of August, 1925, on which date 
neither party was present. The suit was 
_ accordingly dismissed under O. IX, r. 3. 
Oa the 13th,of August, 1925, the plaintiff 
filed an application under O. 14, r. 4 stating 
that he was ill on the 8th of August, 1925, 
and could not-bs personally present in 
Court. Hea further stated that he had ap- 
pointed one Mat Ram as a special agent, 
who held a power-of-attorney from him 
and was present in Court, but as the power- 
of-attorney was not properly attested, his 
presencé was not recognised and the suit 
was dismissed under O. IX, r. 3. He pray- 
ed that as his absence was. unavoidable and 
_ unintentional and as a fresh suit for the 

‘amount would be time-barred, the suit be 
restored and tried on the merits. This 
application was heard by the Sub-Judge on 
the Ist of December, 1925, on which date 
without recording the statement of the 
plaintiff or taking any evidence, he reject- 
ed it with the following order.— 

“The applicant is present. There is no 
ground for the restoration of the case. Ap- 
plication is rejected. The applicant can 
bring a fresh suit, if he so likes.” 

On the 8th of December, 1925, the plaint- 
iff filed an application for review of the 
order rejecting the application for restora- 
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tion dated the Ist of December, 1925, andim 
this application he stated that the Centrs 
had dismissed his application for restorat?ex: 
on the ist of December, 1925, even though 
the record had not been received on that 
date and that it did not record the evi- 
dence, which the petitioner had brought on 
certain hearings in support of his applica- 
tion. He further pointed out that the claim 
had become time-barred and the Court was 
under a wrong impression, when on thy 
lst of December, 1925, it remarked that the 
This 
application for review was also rejected by 
the Sub-Judge on the 9th of June, 1926. 
The plaintiff has come up to this Court on 
the revision side and has attacked the 
orders of the Sub-Judge refusing to restore 
the case, 

I have examined the record and heard 
Counsel and I am of opinion that the learn- 
ed Sub-Judge has acted with material 
irregularity in not deciding on tbe merits 
the application on the 13th of August, 1925, 
filed by the petitioner for restoration of the 
case. It seems to me that the petitioner did 
not havea proper hearing of this application. 
It appears that the Judge had neither 
the record of the case before’ him nor did he 
look carefully into the matter, as he was 
under the erroneous impression that the 
plaintiff could bring a fresh suit. But it 
is obvious that a suit brought in December, 
1925, on foot of a balance struck in Decem- 
ber, 1921, would be time-barred under the 
Limitation) 
‘Amendment Act of 1925. 

J, therefore, accept the revision and 
setting aside the order of the Sub-Judge 
dated the Ist of December, 1925, send back 
the case to him with a direction that the ap- 
plication dated the 13th of August, 1925, 
made by the plaintiff under O. IX, r. 4 for 
restoration of his suit be tried on the merits 
and disposed of according to law. There 
will be no order as to costs in this Court. 

R, L, Case sent back. 
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: MADRAS HIGH COURT. ; 
APPHaL AGAINST APPELLATE ORDER No. 35 
oF 1925. 
October 19, 1926. 

Present :—Mr. Justice Sundaram Chetty. 
Sreemath Raja YARLAGADDA ANKI- 
NEEDU PRASAD, BAHADUR, ZEMIN- 
DAR GARU—P tarntirr- -APPELLANT 
versus 
RAVI BASAVAYYA BEING MINOR BY COuRT 
GUARDIAN, HEAD CLERK, DISTRICT Court, 
KISTNA—DEFENDANT—RESPONDENT. 

Madras Estates Land Act (I of 1908), ss. 189, 192 
~~Oivil Procedure Code (Act V of 1908;, ss. 47, 96—- 
Decree in suit under s. 77, Estates Land Act—Hae- 
cution petition, orders on, whether appealable. 

By virtue of s. 192 of the Madras [states Land Act, 
the provisions of ss. 2, 47, 96 and 100 of the Civil Pro- 
cedure Code apply to a petition filed for the execution 
of a decree given by a Revenue Court in a suit filed 
unders. 77 cf the Madras Estates Land Act, and, there- 
fore, orders passed in execution of such a decree by the 


Reve Court sre appealable as decrees. [p. 679, 
col. 1. eo 


Appeal against the order of the District 
Court of Kistna at Masulipatam, in A. S. 
No. 672 of 1923, preferred against that 
of the Court of the Deputy Collector, 
Bandar Division, in E. P, No. 218 of 1922 
in 8. 8. No. 26 of 1908. 

Mr. P. Venkataramana Rao, for 
Appellant. 


JUDGMENT.—This is a second appeal 
filed by the plaintiff (decree-holder) against 
the order passed on his E. P. No. 218 of 
1922, in S. S. No. 26 of 1908 on the file of 
the Deputy Collectorof Bandar. There is 
no appearance for the respondent :(judg- 
ment-debtor) in this appeal. The fatts are 
briefly as follows: S: S. No. 26 of 1908 
was filed for the recovery of arreara of 
rent, under s. 77 of the Madras Estates 
Land Act I of 1908, and a decree was 


the 


passed in plaintiff's favour on 16th Sep-. 


tember, 1910. The present E. P. No. 218 
of 1922 was filed on 12th September, 1922, 
for the execution of that decree by attach- 
ment and sale of the defendant's immove- 
able property. The petition was dismissed 
by the Revenue Court on 17th May, 1923, as 
no fresh petition for the appointment of a 
guardian for the minor defendant was filed, 
Against that order of dismissal an appeal 
was preferred to the District Court. The 
learned District Judge rightly held that 
the order of dismissal passed by the execut- 
ing Uourt was wrong and could not be 
upheld. I am in entire agreement with 
that view for there was no justification for 
the dismissal of the execution petition, for 
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the non-filing of a fresh petition for the 
appointment of a guardian when the peti- 
tion filed for that purpose was still pending 
and no orders had been passed on it. But 
the District Judge, however, dismissed the 
appeal, as he was of opinion that an appeal 
does not lie. 

The correctness of this view is challenged 
on the appellant's side. It seems to ma 
that the learned District Judge has mis- 
construed ss. 189 and 192 of the Estates 
Land Act. Section 189 provides that a 
Revenue Court (and nota Civil Court) has 
jurisdiction to try and hear all suits and 
applications of the nature specified in 
Parts A and B of the Schedule, and the 
decrees and orders passed in such suits 
and applications shall be subject to appeals 
as provided in the sixth column. Section 
192 enacts that subject to the other pro- 
visions of this act and subject to the 
modifications and additions mentioned in 
that section itself, the provisions of Civil 
Procedure Code shall apply to all suits, 
appeal and other proceedings under 
this Act. The order in question is one 
passed by a Revenue Court, on a peti- 
tion but for executing its decree in a 
suit filed under s. 77 of the Act. It is 
not an application of the nature specified 
in Part B of the Schedule, and, therefore, - 
an order passed on itis not subject to an 


‘appeal as provided in the sixth column of 


Part B of the Schedule. What we have to 
see is, whether the application now in. 
question (E. P. No. 218 of 1922) is governed 
by the provisions of the Civil Procedure 
Code. This application is not covered by s. 
189 of the Act and consequently is not gov- 
erned by the provisions of that section. There’ 
is no provision in the Act either expressly 
orimpliedly, prohibitingan appeal against. 
an order on an execution application passed 
by a. Revenue Court. Section 192 of the 
Act makes the provisions of the Civil 
Procedure Code applicable to all suits, 
appeals and other proceedings under 
this Act subject to the restrictions set 
forth in that section. Section, 47 of the 
new Code (which corresponds to s. 244 
of the old Code of 1882) is not one of 
the sections mentioned in subcl. (a) 
of s. 192 of the -Act. There is ‘no 
doubt that the order dismissing E. P. 
No. 218 of 1922 (which was filed under O. 
XXI, r 11 (2) of the Civil Procedure Code) 
is an order falling uoder s. 47 of the Code. 
Such an order could be a decree as defined 
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In cl. (2) of s, 2 of the Code, and, tharafore, 
an appeal lies unders $6 as also a second 
appeal unders. 100 of the Code. It is the 
District Court which is authorised to hear 
an appeal against the decree of a ‘Ravenue 
Court in agait filed under s. 77 of the Act. 
(Vide the sixth column appertaining to 
Serial No. & in Part A of the Schedule). 
Consequently by virtue of s 96ofthe Code 
the appeal lies to the District Court against 
an order passed in execution of that decree. 
The learned District Judge says that it 
would beinconsistent with thé provisions 
ofs 18¥of the Estates Land Act, to allow 
an appeal in the present case. As I have 
pointed out above, s. 184 does not cover the 
present case at all,and there would be no 
violation of the provisions of that section 
ifan appeal is allowed in the present case. 
By virtue of s. 192 of the Estates Land Act, 
the provisions of ss. 2, 47, 96 and 100 of the 
Civil Procedure Code apply to a petition 
. filed for the execution of a decree given by 
a Revenue Court in a suit filed under s. 77 
of the Estates Land Act. 
by the learned District Judge should be 
adopted as correct, the result would be, that 
no orders passed in execution of such a 
' decree by the Revenue Court would be 


appealable to any Court, though the decree’ 


itself is subject to appeal. I am unable to 
uphold that view. 

The appeal is allowed and E: P. No. 218 
of 1922is remanded to the executing Court 
for restoration to file and dispose according 

. tolaw. The costs of the first and second 
appeals will abide the final result of the 
petition. 


VN, V, Appeal allowed, 
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ALLAHABAD HIGH COURT. 
Firsr Civit APPEAL No. 28 oF 1922, 
_ January 10, 1927, i 
Present: —Mr. Justice Dalal and 
Mr. Justice Pullan 
Maulvi MUHAMMAD SAID KHAN 
AND OTHERS—DRHFENDANTS — APPBLLANTS 
versus 
Babu INDARPATI SINGH AND OTAERS 
— PLAINTIFES AND RAM DAS KALWAR 
AND OTHERS — DEFENDANTS— RESPONDENTS. 
Contract Act (IX of 1872), ss. 16,7l—Undue injlu- 
ence, what amounts to—Borrower in need of money 
. Effect of Compound interest, whether penal, 
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. A stipulation as to the payment of compotnd in- 
terest can be held to be penal only when the rate of 
interest increases in case of default of payment. p. 
680, col. 1.] š 
To attract the operation of the provisions of s. 16 
of the Contract Act, it is necessary to prove that one 
of the parties to the transaction was in a position tu 
dominate the will of the other. The mere uncon- 
scionableness of the bargain is not the first thing to 
be considered in this connection. The exaction of 
excessive and usurious interest evon though there 
may be ample security does not by itself raise 
any presumption of undue influence unless it is dirst 
established that the lender was in a position to do 
minate the will of the borrower. The mere fact that 
the borrower was in great need of money at the time 
of taking the loan is not sufficient to give rise to a 
presumption of undue influence. [p. 680, col. 2.) 
First appeal from the decree of the Addi- 
tional Subordinate Judge, Jaunpur, dated 
the 29thof July, 1921. 
Messrs. Mukhtar Ahmad and 
Ahmad, for fhe Appellants. i | 
Dr. K. N. Katju, Messrs. P. L. Banerji 


and Radha Mohan, for the Respondents. 


JUDGMENT.—The suit in the lower 
Court was one for sale en foot of a hypothe- 
cation bond, dated 20th January, 1913. 
The suit was instituted on 20th Dacember, 
1919, i e. after the period of limitation for 
a money-decree. It is important to state 
this because defendants Nos. 3 to 6 who 
have appealed are apprehensive of a money 
decree being passed against them though 
they have no interest in the property in suit, 
They were rightly sued, because their names 
appear in the village record. As admitted 
in the lower Court they have no interest 
in the property, and as no money-decree 
can be passed on foot of the bond in suit, 
there is no substance in the sixth ground 
of appeal. Mr. Mukhtar Ahmad on behalf ' 
of defendants Nos. 4 and 5 desired to argue 
that their interest in the property was 
independent of the interest of the two 
executants of the bond, Muhammad Said 
and Zulfiqar Hasnain. That point, however, 
does not arise in any of the grounds of 
appeal, so we did not permit him to proceed 
with that argument. 

The grounds which have been pressed 
by the learned Counsel for the defendants 
Nos. 1 and2 who executed the bond were 
(1) that the interest charged at 2 per 
cent, per mensem compoundable with six 
monthly rests was penal, (2) that con- 
sent to this exorbitant interest was obtained 
by the mortgagee by the exercise of undue 
influence over the mortgagors and (3) that 
the mortgage debthad been paid off by 
the execution of a sale-deed of a portion pf 
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the property Patti Narendrapur subsequent 
to the date of the mortgage. We have con- 
sidered all these pleas, but we find no reason 
“to support them. The interest is certainly 
not penal, becausein default of payment of 
interest the compound rate is the same. 
Compound interest is said to be penal when 
the rate increases in default. 

Undue influence was pleaded on the 
ground that the mortgagee had a priorcharge 
on the property and the mortgagors at that 
time were in great need of money. One of 
the defendants Zulfiqar Hasnain has depos- 
ed that it was not possible for him to borrow 
money atthat time to pay off the decrees 
on foot of which the property was to be 
sold. He had, therefore, to submit to the 
terms imposed by the mortgagee. He did 
not state that he was influenced by reason 
of the mortgagee having a prior charge 
on the property. In fact such charge could 
not be of any effect in causing undue 
influence, because it was not being enforced 
at the-time of the transfer, The circum- 
stance of the executants being in great need 
of money is not sufficient to presume 
undue influence. It is true that the plaint- 
iffg stupidly tried to make out .that the 
executants themselves forced such an agree- 
ment upon them. It appears that what the 
mortgagees really meant was that even on 
such favourable terms they were not dis- 
posed to advance the money,and it was 
only at the entreaty of the mortgagors 
that they did advance the money. The 
mortgagees may have taken advantage of 
the need of the persons borrowing money 
from them but that by itself cannot sup- 
port the plea of undue infiuence. The 
learned Judge ofthe lower Court, who has 
written a judgment of considerable merit, 
has fully dealt with this question and 
examined the law on the subject. It is 
sufficient here to refer again to the Privy 
Council ruling in the case of Aziz Khan v. 
Duni Chand (1) quoted by the lower Court. 
There is also aruling of their Lordships 
of the Privy Council subsequent to the 
date of the judgment of the lower Court 
Raghunath Prasad Sahu v. Sarju Prasad 

‘Sahu (2). It was laid down there that “to 

1) 48 Ind. Cas. ; 4 ; 23° 
id; 18 P. WoR 1B P. TAN ROP KK D 

2 . Cas. ; 22 A. L. J. 105; 

P. G. 60; 5 P. L. T. 72: 2 Pat, L RS To L Waro, 
SEM. L. T. 57; 46 M. L. J. 610; 3 Pat. 279: 26 Bom. 
L: R. 595; 28 O. W. N. 83i 1'0. L. J. 123; 1929 


M W. N. 638; 51 L A. 101: L. R. 5 A. (P. 0) 206; 
O&A D R 1395; 10.W. N20 oe 10 
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attract the operation of ‘the provisions of - 
s. 16 of the Indian Contract Act it is 
necessary, in the first instance, to prove 
that one of the parties was in a position 
to dominate the will of the other. Mere 
unconscionableness of the bargain is not the 
first thing to be considered. The exaction 
of excessive and usurious interest even 
though there may be ample security, does 
not by itself raise any presumption of 
undue influence unless it is first established 
that the lender was in a position to dominate 
the borrower's will.” Ia that case also 
the rate of interest allowed by their Lord- 
ships was two percent. per mensem com- 
poundable yearly. In the present, case 
there is no evidence that the mortgagee 
was in a position to dominate the will of 
the mortgagors, 

The argument that the sale of Patti 
Narendrapur wiped out the mortgage fails 
completely, because there was a suit for pre- 
emption subsequently, and in that suit the 
sale consideration for the transfer was held 
to be Rs. 2,700. The plea here was that the 
consideration was in reality Rs. 7,200 but 
was reduced in order to avoid a large pro- 
portion of the stamp duty. Such action 
on the part of the mortgagee would be so - 


- foolish as to be incredible, because the 


property was subject to pre-emption, and 
in such a case the price would be inflated 
and not reduced. The mortgage-bond was 
not taken back by the mortgagors as would 
have been the case if the mortgage had 
been wiped out. Thelower Court has also 
pointed out that the valuation of this pro- 
perty at Rs. 7,200 would be exorbitant and 
such as no purchaser would pay. We hold 
that the sale transaction was independent 
of the mortgage. 

In the result we dismiss this appeal with 
costs which shall include fees here on the 
higher scale. 


Z.K. Appeal dismissed. 


‘MADRAS HIGH COURT. 
APPEAL Soit No. 1 of 1926. 
November 25, 1926. 
Present:—Justice Sir Kumaraswami 
Sastri. Kr., and Mr, Justice Reilly. 
Tas SOUTH INDIA INDUSTRIALS, 
Lrp.—PLatinrires—APPELLANTS 


versus 
MOTHEY NARASIMHA RAO— 
DEFENDANT No. 3—RESPONDENT, 
Limitation Act (IX of 1908), s. 22—Civil Procedure 
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Code (Act V of 1908, O. I, r. 10 (5)—Addition of person 
as party defendant—Limitation—Order relates back to 
date of application—‘Actus curiæ neminem gravabit’. 

When a person is added as a party defendant on 
application under O. I, r. 10 (5) of the Civil Procedure 
Code the addition takes effect from the date of the 
application. This principle is applicable whether the 
order adding as party is made by the trial Court, the 
Appellate or Revisional Court, since otherwise, though 
application might be made in time, by the dilatori- 
ness of the Court or by the manceuvres of the opposite 
party or by a mistaken decision of the Court which 
had to be put right on appeal or revision, the order 
to which the party applying was entitled might not 
be made until the suit had become time-barred. [p. 
682, col. 1.) s 

Ramkrishna Moreshwar v. Ramabai (1), followed. 

; Ammaya Pillai v. Narayana Chetti (3), dissented 
rom. 

Haveli Shah v. Painda Khan (4), explained and 
distinguished: : 

It is contrary to one of the clear principles of the 
Law of Limitation that a diligent party who has come 
to Court with his suit or his application within the 
period prescribed’ should be defeated because the 
Court for some reason cannot or does not give him 
his relief within that period. [p. 682, col. 1.] 

Appeal against a decree of the Court 
of the Subordinate Judge, Vizagapatam, in 
O. S. 52 of 1922. 


i Mr. K. P. Raman Menon, for the Appel- 
ants. o 

Mr. T. R. Ramachandra Iyer, for the 
Respondents. 


JUDGMENT. 

Reilly, J.—The question is whether the 
suit was in time as against defendant No. 3, 
assuming, what has not yet been decided 
that time ran from lst April, 1921. The 
plaint was presented against defendants 
Nos. 1 and 2 on 3rd November, 1922. The 
plaintiffs presented their application, I. 
A. No. 130 of 1923, to bring defendant No. 3 
on record on 27th January, 1923, and an 
order to that effect was made by the Sub- 
ordinate Judge on 23rd February, 1923. 
But on-10th October, 1923, the Subordi- 
nate Judge granted a review, set his order 
of 23rd February, 1923, aside and directed 
that the plaintiffs’ application I. A. No. 130 
of 1923 should bere-heard. On 26th April, 
1924, he dismissed that application. Against 
that dismissal the plaintiffs preferred C. R. 
P. No. 752 of 1924 to this Court, and on 
12th March, 1925, my learned brother found 
that the Subordinate Judge's dismissal of 
the plaintifis’ application was wrong and 
ordered that defendant No 3 be added as 
aparty to the suit. When the suit came 
on: again for hearing before the Subordi- 
‘nate Judge on 29th October, 1925, he 
found. that, though defendant No. 3 had 
been added as a party by my learned 
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brother, no summons had been served on 
him as a defendant in the suit and, there- 
fore, under r. 10 (5)of O. í of the Code of 
Civil Procedure, proceedings in the suit 
had not-yet begun against him. If that 
was the‘correct view, then the suit was 
already barred as against defendant No. 3, 
even assuming that time began to run not 
earlier than lst April, 1921. The Subordi- 
nate Judge, therefore, dismissed the suit 
as against defendant No. 3, and the present 
appeal is against that order. 

It has not been seriously disputed 
before us that the'reason given by the 
Subordinate Judge for his order now under 
appeal is untenable. It is clear that he has 
overlooked the opening words ofr. 10 (5) 
of O.I, viz., “Subject to the provisions of 
the Indian -Limitation Act, 1877, s. 22.” 
Under that section the suit must be 
deemed to have been instituted against de- 
fendant No. 3 when he was made a party. 
Admittedly he was made a party tothe 
suit by my learned brother's order of !2th 
March, 1925. But itis contended for the 
plaintiffs that, though the order was made 
on that day, the effect of that order is 
that defendant No. 3 must be deemed to 
have been made a party at a much earlier 
date. It is clear, in 1ny opinion, that the 
order of my learned brother on 12th March, 
1925, must be regarded as the order which 
the Subordinate Judge should have made 
when he finally disposed of the plaintiffs’ 
application, I. A. No. 180 of 1923, on. 26th 
April, 1924, and must be taken to have 
had effect at leastfrom that date. But the 
plaintiffs go further and contend that the 
order relates back to a still earlier date, 
viz,, the date of their application I. A. 
No. 130 of 1923, that is 27th January, 1923. 
Undoubtedly, the effect of the Subordinate 
Judge's order, granting a review was to 
make that application remain pending on 
his file from the date of its presentation to 
its final disposal on 26th April, 1924. It 
was decided in Ram Krishna Moreshwar v. 
Ramabai (1) that when a party is added on 
application, the addition must be deemed 
to have effect from the date of the applica- 
tion; and that principle appears to have 
been recognised obiter in Subbaraya Iyer 
v. Vaithinatha Iyer (2) It istrue that in 


` Ammaya Pillai v. Narayana Chetti (3), 


(1) 17 B. 29; 9 Ind. Dec. (x. s.) 19. a 

(2) 5 Ind. Cas. 931: 33 M. 115; 7 M. L. T. 185. 

(3) 86 Ind, Cas 187 211, W. 125; A. I, R. 1925 
Mad. 487. 
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Devadoss, J., refused toadopt that prin- 
ciple in interpreting 3. 22 of the Limita- 
tion Act. In his judgment he mentioned 
Ram Krishna Moreshwar v. Ramabat (1) 
but said that it had no application to the 
case with which he was dealing. Why it 
had no application isnot clear from the 
report Ifhe meant that the principle of 
_ Ram Krishna Moreshwar v. Ramabai (1) 
was wrong, then with the greatest respect 
I am unable to follow him. It appears 
to me to be obviously the right principle to 
adoptin the matter, as otherwise, though an 
application might be made in time, as in 
this case, by the dilatoriness of the Court 
or by the manœuvres of the ‘opposite 
party or by a mistaken decision of the 
Court, which had to be put right on appeal 
or revision, the order to which the party 
applying was entitled might not be made 
until the suit had become time-barred, 
and it would be unreasonable to leave 
“the party who had applied in good time 
at the mercy of such chances. Itis eon- 
trary to one of the clear principles of-the 
Law of Limitation that a.diligent party who 
has come to Court with his suit or his 
application within: the period prescribed 
should be defeated because the Court for 
some reason cannot or does not give him 
his relief within that period. The heavy 
penalty for exceeding the arbitrary periods 
of limitation is to be counter-balanced by 
the assurance of saféty when within time. 
The order made by my learned brother on 
42th March, 1925, must, I think, be deem- 
ed to have taken effect not merely on 
the date when it should have been made 
by the Subordinate Judge, if he had taken 
a correct view of the position, viz., 26th 
April, 1924, but on the date when the 
plaintiffs’ application was presented to him, 
viz, 27th January, :923 
But Mr. Ramachandra Iyer, for defend- 
ant No. 3, has referred us to a recent de- 
cision of the Privy Council Haveli Shah v. 
Painda Khan (4), which he contends up- 
sets all those calculations. That, as their 
Lordships found, wasa suit for compensa- 
tion due to the plaintiff on account of 
“one Sundar Doss, deceased, having induced 
certain third parties to break a con- 
tract with the plaintiff and fell within 
- Art. 27 of the Limitation Act. It was in- 
gtituted in the Court of the District Judge 


4) 96 Ind. Cas. 887; (1926) M. W. N. 992; A. LR. - 


(1926) P. Q. 88; 310, W. N. 174 (P.C). 
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of Quetta, on 23rd November, 1922, against 
Sundar Doss’ two minor sons with their 
mother as guardian. Their Lordships found 
that the suit was time-barred asthe breach 


-of contract complained of has ocċurred 


more than a year before 23rd November, 
1922. But their Lordships went on in 
their judgment to find that there was an- 
other defect in the suit which was fatal to it, 
even if it fell under Art. 49 or Art. 115 of 
the Limitation Act, and the period of limi- 
tation was, therefore, three years from the 
date of the cause of action, which was in 
October, 1920. On lzth June, 1923, the 
Judicial Commissioner in Baluchistan 
ordered the names of the minor sons to he 
struck off as defendants and those of the 
administrators of Sundar Dass’ estate to 
be added; and the plaint was amended in 
accordance with that order on 10th July, 


1923. There was some dispute whether the 


mother of the sons was the administratrix 
of the estate. On 21st June, 1924, in the 
words of their Lordships “as the result 
of consideration the Judicial Commissioner 
at Quetta caie to the conclusion that his 
own order of 12th June, 1923, had been 
wrong and that the two sons should be 
restored to the record as defendants through 
their mother and guardian.” Their Lord- 
ships point out that the suit as against 
the sons was brought to an end by the 
Judicial Commissioner's order of the 12th 
June, 1923, and find that, when after the 
lapse of a year the names of the sons were 
restored as defendants on 21st June, 1. 24, 
that was in effect, the institution of a, new 
suit against them, which by that date was 
unquestionably time-barred. Mr. Rama- 
chandra Iyer contends that following that 
decision of the Privy Council we must 
treat the present suit as having been dis- 
missed against defendant No, 3 when the 
Subordinate Judge on 26th April, 1924, 
finally refused to make him a party to it. 
But the present case may clearly be dis- 
tinguished from the case before their 
Lordships. In the present case the order 
of the Subordinate Judge made on 26th 
April, 1924, has lost its entire effect and 
became null, as it was wiped out by the 
order of my learned brother on revision 
substituting for it the order which the 
Subordinate Judge himself should have 
made. The order madeon 12th June, 1923, 
by the Judicial Commissioner, on the other 
hand, was never wiped out by any superior 
authority and in their Lordships’ view 
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stands good to the present day. Towards 
the end of their judgment their Lordships 
remark that‘‘on 21st June, 1924, the Judicial 
Commissioner reviewed this order and 
altered it.” But it does not appear prob- 
able that they are there using the word 
“reviewed” in the technical sense of a-re- 
view under the Civil Procedure Code. It 
is clear that they regard the Judicial Com- 
missioner’s order of 2lst June, 1924, as 
something different from an order legally 


made on review under the Code. It is. 


probable that there was no application for 
review, and none is mentioned. If there 
had been such an application it would 
almost certainly have been mentioned, as 
by 21st June, 1924, the time for a review 
had long passed, and it may be noticed 
that their Lordships say that the second 
order was made “only after the lapse of a 
year,” And earlier in their judgment their 
Lordships, when they first refer to the 
order of 21st June, 1974, instead of saying, 
as would be natural if that order was made 
in consequence of some application by the 
plaintiff under O. XLVII. Civil Procedure 


Code, that the Judicial Commissioner made | 


the order on an application for review 
being granted, merely say that the Judicial 
Commissioner acted “as the result of con- 
sideration.” It does not appear to me that 
this judgment of the Privy Council. is of 
- any help or guidance to us in the present 
case, in which an application to implead 
defendant No, 3 was made in ample time 
and remained pending until the Subordi- 
nate Judge made his incorrect order ,of 
26th April, 1924, for which the correct order 
was substituted by my learned brother on 
12th March, 1925. ‘ 

In my opinion, assuming time to runin 
this suit from let April, 1921, or any date not 
earlier than 27th January, 1920, a question 
which has still to be detérmined—defendant 
No. 3 has been made a party in time. This 
appeal should, therefore, be allowed and 
the suit as against defendant No. 3 should 
proceed, The costs of this appeal and the 
costs already ordered in the lower Court 
will abide and be provided for in the 
Subordinate Judge's deeree, the result of 
which they will follow. The Court-fee on 
me appeal will be refunded to the plaint- 
iffs. 

Kumaraswami Sastri, J.—I agree. 

Y, N. V, Appeal allowed, 
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ALLAHABAD HIGH COURT. 
` FULL BENCH. 
SECUND OiviL ArrraLs Nos, 381, 382 AND 
1544 or 1925. 
ə January 31, 1927, 

Present :—Sir Cecil Hen:y Walsh, Kr., 
Acting Chief Justice, Mr. Justice Dalal, 
Mr. Justice Banerji, Mr. Justice 
“Kendall and Mr. Justice Pullan, 
AULAD ALI AND OTHERS—DEFENVANTS 
—APPELLANTS 

versus 
Syed ALI ATHAR— PLAINTIFF AND Syed 
NASIRUDDIN—Dzraenpant—Responpents. 
Transfer of Property Act (IV of 1882), ss. IL, 40 
(2)-Exchange—Contract for pre-emption— Liability 
of legal representatives—Uncertainty of contract— 


Rule of perpetuities—Contract Act (IX of 1872), 
ss, 82, 


87. 

Held by the Mull Bench.—An agreement between. 
the parties to a contract of exchange that, if 
either of them desired or in fact attempted to 
transfer the properties to a third person, the 
other party should have the right to pre-empt, 
is valid in law and enforceable against the legal re- 
presentatives of the parties. [p. 685, col. 2.] 

Balli Singh v. Raghubar Singh (4) and Gopi Ram 
y.Jeot Ram (5), overruled, 

Dinkarrao Ganpatrao v. Narain Vishnath (2) and 
Kolathu Aiyar v. Rangaradhya (3), dissented from. 

Per Walsh, A.C. J.—Such an agreement creates 
an obligation, imposing a restriction on the use of 
land by each of the parties to the contract; there is 
no uncertainty about it. |p. 684, col. 2.] 

Section 14 ofthe Transfer of Property Act which 
codifies the law of perpetuities, is applicable only to 
transfers of property and does not apply to mutual 
rights and_obligations created by such contracts. [p. 
685, col, 1.) 

Second appeals from the decrees of the 
Additional Subordinate Judge, Azamgarh, 
dated the 10th of November, 1921. 

` REFERRING ORDER. 

Lindsay and Sulaiman, JJ.—We 
have decided that these cases ought to 
be referred to a Full Bench for deci- 
sion. The appeals arise out of three suits 
for pre-emiption brought in the following 
circumstances:— 

On the Ist of February, 1908, two per- 
sons Muhammad Razi and Shah Nasir-ud- 
din executed a document of exchange. At 
thetime this document was written, Muham- 
mad Razi was the owner of an 8-annag 
share in Mouza: Gurdih Aimma and Shah 
Nasir ud-din was the owner of the other 
8-annas share in the same village. 

Muhammad Razi transferred 7-annas and 
ll-pies out of his 8 annas share in this 
village to Nasir-ud-din, Muhammad Razi 
retained a l-pie share of which he granted 
a perpetual lease to Nasir-ud-din. 


The situation after this transaction, 
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therefore, was that Muhammad Razi was 
the owner of a l-pie share in this village 
while Nasir-ud-din became the owner of 15- 
annas and 11-pies. 

When the deed of exchange was execut- 
ed an agreement was entered into between 
Muhammad Razi and Shah Nasir-ud-din 
to the following effect, namely, that if 
either of the parties was desirous of trans- 
ferring his interest in Mouza Gurdih 
Aimma he should offer it in the frst in- 
stance to the other party. It was further 
provided that if either party transferred 
toastranger then the other party would 
be entitled to preempt the property, in 
the case of a sale, at the rate of Rs. 8-5-0 
per pie English, and in the case of other 
transfers at the rate of Rs. 4-2-0 per pie 
English. ; 

What has happened now is as follows: :— 


Shah Nasir-ud-din has by three separate’ 


deeds of sale transferred the 15-annas and 
il-pies share, which he owned in this 
village and three suits have been brought 
for pre-emption of these sales by one Saiyid 
Ali Athar who is the legal represéntative 
(sister’s son) of Muhammad Razi who is 


now dead. The question which arises for 


decision in these three cases is whether 
the contract for pre-emption contained in 
the agreement ‘of the Ist of February, 
1908, is now enforceable. The Court of 
first instance dismissed the two suits out 
of which Second Appeals Nos. 381 and 382 
of 1925 have arisen. In appeal the judg- 
ment of the trial Court was reversed by 
the lower Appellate Court which decreed 
the claim for pre-emption in each case. 
_ In the third case whivh gave rise to Second 
` Appeal No. 1544 of 1925 the trial Court 


had in the first instance dismissed the. 


case but after an order of remand passed 
by the lower Appellate Court it gave a 
decree for pre-emption which the lower 
Appellate Court subsequently affirmed on 
appeal, 

There has been a good deal of discus- 
sion “in recent years in this Court regard- 
ing the enforceability of a contract of this 
kind and the Judges composing the pre- 
sent Bench are not in agreement upon the 
question whether a contract of this nature 
is enforceable as between the representa- 
tives of the parties to the contract. We may 
refer in this connection to the case reported 
as Mohammad Jan v. Fazal-ud-din (1). It is 

1) 85 Ind. Cas. 482; 22 A. L. J. 400: 5 
L g 1924 All, 657; L, R, 5 A, 761 Civ. tes 
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not necessary for us to refer to the othe 
casesin which one or other view has beel 
taken in this Court. We have no doubt tha 
when the cases come up before the Ful 
Bench the learned Counsel on both sides 
will place all the relevant decisions before 
the Bench. We make this referenci 
accordingly, and in view of the fact thal 
we both stand committed to definite opinior 
upon the question involved we think it 
right to say that we do not desire -to be 
members of the Full Bench. 


Let this be laid before the Hon'ble Chief 
Justice for constitution of a Bench. 


Messrs. B. E: O'Conor and 
Ahmad, for the Appellants. 

Mr. P. L. Banerji, for the Respondents. 
JUDGMENT OF THE FULL 
BENCH. 

Walsh, Actg. C. J.—We are of opi- 
nion that this is a clear case, and we agree 
with the judgment of our brother Mr, 
Justice Lindsay. 

I propose to give my reasons as shortly 
as possible. The question arises. out of a 
contract, which may .be compendiously 
stated as one for exchange by the. parties 
thereto of certain properties belonging rese 


Mukhtar 


` pectively toeach of them. It relates to a 


certain mouza, in respect of which Moham- 
mad Razi transferred the whole of his 
interest, except one pie, and the parties 
entered into a mutual agreement as a 
fundamental condition of sale, that if either 
of them should wish to transfer the whole, 
or part, of his share inthat mowza, that is 
to say as regards the transferee Nasir-ud- 
din, what he was taking under the docu- 
ment, and as regards the transferor 
Mohammad Razi, the singlepie share which 
he was reserving to himself, they might 
doso by transferring it from one to the 
other, but ifeither of them desired, or. in 
fact attempted to tranfer to a third person, 


‘ the other party was to have the right to pre- 


empt. That is a perfectly harmless and 
natural mutual arrangement, very common 
in India, quite intelligible, the object being 
that so long as the parties to the transaction 
preferred to keep out third persons from the 
body of co-sharers, theyshould have aright of 
veto. In other words, it cannot be described 
better than creating an obligation, imposing 
a restriction on the use of the land by each 
of the parties to the contract respectively. 
To my mind there is no uncertainty about 
such a contract, It is as clear and defi- 
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nite as language can make a contract, and. 
with all respect to my brother Sulaiman’s 
view, it seems to me that that is the 
fallacy underlying his opinion. 

I, therefore, think that s.32 ofthe Con- 
tract Act, which deals with contingent 
contracts is a complete answer to the appel- 
` lants’ contentions. . The right springs into 
existence upon the happening of a con- 
tingency. There is nothing in the con- 
tract which offends against the law upon 
that subject. Iam alsoclearly of opinion 
that s. 37 confers the benefit and imposes 
the obligation upon the representatives of 
the partiesif the parties should die before 
the contingency occurs, and I do not 
understand my brother Sulaiman’ really~ 
to have denied that proposition. 

Mr. O’Oonor quite rightly, having regard 
to the state ofthe authorities on the point, 
relied upon the contention that this con- 
tract, and other similar contracts, offended 
against the rule against perpetuities. 
Having the advantage in India of having 
most of our law codified, it is always 
useful both at the beginning and end of a 
discussion, to look at what the (ode says. 
The ; rule against perpetuity. is codified in 
s. 14 of the Transfer of Property Act, which 
begins in these words “No transfer of pro- 
perty can operate.” Documents and mutual 
rights, and obligations, contained in con- 
tracts, such as that with which we are here 
dealing, are not a transfer of property at 
all. Therefore, s. 14 clearly has no appli- 
cability. That would bea complete answer 
tothe argument, were it not that two 
experienced Judges of this Court in dealing 
on two previous occasions with this precise 
matter, followed a decision of the Bompay: 
High. Court in Dinkarrao Ganpatrao v. 
Narain Vishnath (2) and of the Madras High 
Court in Kolathu Aiyar v. Rangavadhya (3), 
As the matter has been expressly referred to 
us for the purpose, it is our duty to express 
our opinion about those two decisions. They 
do not appear to have been based on any 
independent reasoning of the two learned 
Judges themselves. They adopt the view 
which had been laid down after a very 
elaborate consideration and judgment in 
Bombay. With great respect to the Judges, 
who decided the Bombay case, it seems 
to me thatthey drifted into this fallacy. 


(2) 82 Ind. Cas. 628; 47 B, 191; 24 Bom. L. R. 449; 
A. LR. 1922 Bom. 84 

(8) 16 Ind. Cas. 203; 38 M. 114; 24 M. D. J. 84; 13 
ML. T, 179; (1918) M, W. N. 163, 
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The learned Chief Judge’s judgment com- 
plains that diffculty arises in India owing 
to the distinction that exists between the 
law in India and the law in England, name- 
ly that the law in India does not recognise 
what is called the creation of equitable in- 
terest in land arising from .some inchoate 
transaction short of an actual transfer, 
Having made that complaint it seems to 
me that he somewhat illogically proceeded 
to supply the absence of which he com- : 
plained by applying the equitable rnle of 
“analogy to the Statute” to pre-emption 
contracts, which, although no equitable 
interest was created, he held should, by 
analogy be treated as offending against the 
rule of .perpetuities, as though they did 
create an equitable interest, and by ana- 
logy tos.14o0f the Transfer of Property 
Act,must be treated as offending against 
the mischief prohibited in that section. [ 
am unable to agree with this view. I see 
nothing, either legal or equitable, offending 
or purporting in a way to offend against the 
rule in such contracts as these. I, therefore, 
am of opinion that the two cases decided 
Court, Balli Singh v. Raghubar 
Singh (4) and Gopi Ram v. Jeot Ram (5) 
having followed the Bombay case, were 
wrongly .décided, and must be held ag 
no longer binding in this Province. 

It is not immaterial to observe that in the 
ratio decidendiof the Bombay judgment, 
which was quoted by our learned brothers 
in both the cases they decided, to which 
I have just referred, the learned Chief 
Justice expressly stated that he regarded 
an obligation found in a contract of thig 
kind as one which ran with the land, and 
also that it was not a mere” personal con- 
tract which died with the person. If those 
two views are correct, and Jagree with 
them, and the rule against perpetuitieg 
does not apply, the question we have to 
answer is simple. 

I am inclined to think, though itis not 
necessary for the decision of this case, and 
not having fully considered the matter, T 
prefer to say no more about it, thats. 40 
of the Transfer of. Property Act, which 
deals with obligations imposing restrictiong 
on the use of land, is also a complete 
answer to my brother Sulaiman’s view. 

The result is that we affirm the judg- 


` (A) 82 Ind. Cas. 643; 21 A. L 3.418; 48 A. 492: 
L E Lee AIL 511. : AER = 9 
5) d. Cas, 646; 21 A, L, J. 480; 45 A, 478: 

1. R. 1923 All. 514, SAHA 
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ment of Mr. Sustice Lindsay and dismiss 
the appeal with costs including fees in this 
Court on the higher scale. 

Dalal, J.-I agree. The view of Mr. 
Justice Sulaiman also is that a contract 
like the one before us does not offend 
against the rule against perpetuities, enact- 
edins 14 of the Transfer of Property Act: 
[see observations in Mohammad Jan v. 
Fazal ud-din (1)]. His opinion was, in that 
case, that if a contract waszfor an unlimited 
period of time, it might be contended that 


16 was unenforceable against the heirs and. 


representatives as being’ too vague and un- 
certain. An agreement, the meaning of 
which isnot certain, or capable of being 
made certain, is void; and itis difficult to 
understand how a contract, which is valid 
at the time it was entered into, would 
become unenforceable as against the heirs 
and representatives as being too vague 
and uncertain. The principles enunciated 
in s. 40, cl. (2) of the Transfer of Property 
Act would apply here. A contracts to sell 
Sultanpur to B. While the contract is 
still in force he sells Sultanpur to C, who 
has notice of the contract. B may enforce 
the contract against C to the same extent 
asagainst A. Theshort question-for deci- 
sion, therefore, before us is whether the 
contract of the Ist of February, 1908, was 
in force or not, at the date of the three 
gales, objected to by the plaintiff. In my 
opinion, the contract had not come to an 
end under any rule of law. The plaintiff 
was, therefore, entitled to enforce the 
agreement between Mohammad Razi and 
Nasir-ud-din. ~ 

' Banerji, d.—I agree. The rulings re- 
ferred to by the learned Ohief Justice, and 
reported as Balli Singh v.  Raghubar 
Singh (4) are really not distinguishable in 
principle from that decided by a Bench 
of this Court in the case of Basdeo Rai v. 
Jhagru Rai (6). The question in this case 


is whether the contract entered into between. 


the parties, namely, that one of the parties 
should have the right to preempt in the 
ease of a sale is void on account of uncer- 
tainty or not. Iam clearly of opinion that 
a contract, which a party alleges to be a 
void contract, must be void ab initio and 
such a contract cannot be treated to be valid 
up to acertain time and then treated as in- 
valid. Such a clause in the sale-deedis a 
clause which, although not amounting to 

6) 83 Ind. Cas. 390; 22 A. L. J. 265; 46 A, 333; A, 
LR. 1924 All. 4€0; Le R. 5 A. 161 Civ 
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an interest in the land, entitles the par- 
ties to it to the benefit of the obligations 
arising out ofthe contract. There is no 
difference in principle between a case where 
the parties entered into sucha contract, so 
thatit was enforeeable for a hundred 
years, and the case where the contract 
comes into operation upon the happening of 
an event which though uncertain . in the 
sense that one does not know when one 
of the contracting parties will die, is certain, 
and arises when the property is sold. Iam, 
therefore, of opinion that the agreement is a 
good agreement in law, 
Kendall, J.—lagree. 
Pullan, J.—I agree. 
__ By the Court.—The appeal is dismiss- 
ed with costs, including fees in this Court 
on the higher scale. 


ALN, A. Appeal dismissed, 
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OUDH CHIEF COURT. 
First Orvis APPBAL No. 47 oF 1926. 
January 27, 1927. 
Present:—Sir Louis Stuart, Krt., Chief 
Judge, and Mr. Justice Raza. 
JATAN SINGH AND oTHsrs— 
DEFENDANTS—APPELLANTS 
versus 
Lala MAHADEO PRASAD AND OTHERg-—- 
PLAINTITYS— RESPONDENTS. 

Tindu Law—Alienation by limited owner—High 
rate of interest--Burden of proof as to reasonableness 
of rate of interest. à 

Those who support a mortgage by a limited owner 
at a high rate of interest must show not only that 
there was necessity to borrow, but also that it waa 
not unreasonable to borrow at such rate of interest. 

awah Nazir Begam v. Rao Raghunath (1), ap- 
1ed, 

E First appeal against the judgment and 

decree of the Additional’ Sub-Judge, 

Fyzabad, in Regular Suit No. 24 of 1925, 

dated the 19th January, 1926. ; 

Mr. Hargobind Dayal, for Mr, Rameshar 
Prasad Bhargava, for the Appellants. 

Messrs. Bisheshar Nath and Bishambar 
Nath, for the Respondents. 

JUBGMENT.—The point urged by 
the learned Counsel for the appellants in 
this appeal is that the rate of interest pro- 
vided by the deed of mortgage is, in the 
circumstances of the case, a higher rate 
than was justified by the necessity of the 
situation and he urges the appeal only upen 
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the point that the rate of interest should be 
reduced. The law on the subject has been 
laid down finally by their Lordships of the 
Judicial Committee in Nawab Nazir Begam 
v. Rao Raghunath Singh (1), The plaintifis 
who support the mortgage had to show 
not only that there was necessity to borrow 
but that it was not unreasonable to borrow 
‘at such rate and upon such terms. But 
upon the facts it appears to us that the rate 
was not unreasonable or unnecessarily high 
in the circumstances of the transaction. 
The previous history of Jatan Singh and 
Ratan Singh shows to us that they could 
reasonably be regarded as bad payers 
and that in the circumstances a rate of 
18 per cent. compound interest was not an 
unreasonable rate to demand from them. 
We, therefore, dismiss this appeal with 
costs. 

ALN. A. Appeal dismissed. 

(1) 50'Ind. Cas. 434; 46 I. A. 145; 36 M. L. J. 521; 
17 A. L, J. 591; 23 O. W. N. 700; 21 Bom. L. R. 
484; 26 M. L. T. 40; 30 O. L. J. 86; (1919) M. W. N. 
498; 1 U, P. L. R. (P. ©.) 49; 41 A, 571 (P.O). 
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CALCUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE Decree No. 1857 
: or 1924, 
December 7, 1926. 
Present:— Mr. Justice Duval and 
Mr. Justice Mitter. 
AZIMUDDIN AND ANoTRER— DEFENDANTS— 
APPELLANTS 
i VETSUS 
ALI HOSAN AND 0OTHERS— PLAINTIFFS— 
RESPONDENTS. 

Landlord and tenant—Diluvion—Reduction of rent 
=—Re-formation of land—-Tenant’s rights—Relinquish- 
ment of ‘tenancy, what constitutes. 

A tenant obtaining reduction of rent on the ground 
of diluvion is not a circumstance which, in the absence 
of an overt act showing an intention to relinquish 
those lands, would amount to relinquishment of his 
rights in the diluviated lands for all times so as to 
debar him from claiming the lands on re-formation. 

Arun Chandra Singh v. Kamini Kumar (l), fol- 

lowed. , BN. 
. Appeal against a decree of the District 
Judge, Additional Court. Chittagong, dated 
the 5th of May, 1924, affirming that of the 
Munsif, Cox's Bazar, dated the 21st of 
August, 1922. 


Babu D. L. Kastgir, for the Appellants. 
Babu Narendra Kumar Das, for the Re- 
spondents. 
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JUDGMENT.—The plaintiffs’ case was 
that they held certain land part of which 
diluviated and that after diluvion a suit 
was brought to restrain the landlord from 
realising full rent and a decree was obtain- - 
ed for proportionate reduction of rent. 
That was in the year 1906. In 1916 the 
lands reformed and it appears that the 
landlord subsequently let them out to the 
defendants. The plaintiffs, however, denied 
that they had ever relinquished their right 
to the diluviated lands and brought asuit in 
1921. Both the Courts have decreed the 
suit. There are certain findings of fact 
with which we are not concerned to prove 
title to the land and'to prove that the suit 
is not barred. 

The only point argued before us in 
second appeal is that as plaintiffs brought 
a suit after diluvion and got a decree for 
proportionate abatement of rent they had 
lost all rights to them. We do not think 
that the tenant obtaining reduction of rent 
is a circumstance which, in the absence of 
any overt act showing an intention to re- 
linquish those lands, would amount to re- 
linquishment of his rightsin the diluviate 
ed lands for all times. This view is sup- 
ported by the decision of the Judicial Com- 
mittee in the case of Arun Chandra Singh 
v. Kamini Kumar (1) where it isheld that 
it is necessary thatit should be proved that 
apart from merely getting reduction of rent 
the landlords must also show that the 
tenants never intended to hold the lands 
again after they had re-formed. There is no 
evidence in. the case to this effect and 
following that ruling the appeal must stand 
dismissed with costs, 

A. N. A. Appeal dismi 
(1) 93 Ind. Cas. 317: 41 0, 643 aA 
(1914) M. W. N. 175; 15 M. L. T. 182; 26 M. L. J. 


251; 12 A. L. J. 243; 19 O. L. J. 272; 16 Bom L R 
393: 41 I A. 32 (P. O.. paek 
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ALLAHABAD HIGH COURT, 
First CIVIL APPEAL No. 22 or 1925, 
October 25, 1926. 

Present :—Mr. Justice Dalal and 
Mr. Justice Pullan. 
NARAIN SINGH AND oraers—Phaiytipeg 
—APPELLANTS 
versus 
DESRAJ— DEFENDANT—RESPONDENT, « - 
Mutation proceedings, nature Of—Title tu ammove« 
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able propérty, whether affecied—Adversè entries in 
revenue papers, effect of. 

Adverse entry in revenue papers does not debar 
a, person from setting up his ownership and title in 

. acivil suit. Mutation proceedings in Revenue Courts 

are not proceedings in which the title to and pro- 
prietary rights in immoveable property are deter- 
mined. [p. 688, col. 2.] - 

Nirman Singh v. Lal Rudra Partab Narain Singh 
(1), followed. , 

First appeal from a decree of the Third 
Additional Subordinate Judge, Aligarh. 

Mr. Panna Lal, for the Appellants. 

Mr. K.N, Katju, for the Respondent. 


JSUDGMENT.—Itis necessary to give 
details of the devolution of the property in 
suit during different years in order to under- 
stand the matters in issue in this “appeal. 
Mauza Ohintapur Badan was priorto 1911 
divided into certain thoks, one of which was 
Thok Tursi Ram, in which Khayali Ram 
ancestor of the plaintiffs hada share. In 
1901 Khayali Ram purchased at auction 
in execution of a decree a share in thok 
Chheda Lal belonging to one Shyam Lal. 
In 1911 there was a fresh partition of Mauza 
Chintapur Badan, and a separate mahal 
formed of the property owned by Khayali 
Ram partly in Thok Khayali Ram and partly 
in Thok Chheda Lal. A separate mahal 
Khayali Ram was formed at that partition, 
Subsequently a subsequent mortgagee ofthe 
property of Shyam Lal in Thok Ohheda Lal 
Drought asuit forsale making the purchaser 
Khayali Ram a party defendant to the suit. 
A decree was obtained and the decree-money 
was not paid.” The property was put up to 
auction and was purchased by the subsequ- 
ent mortgagee, Desraj himself. What he 
purchased is described in the sale certificate 
printed at page 25, the last three lines of 
which are not certainly translated. The 
property was described as three shares out 
of the eight divided shares in a 6-biswa 
and odd share entered in Khewat No, 2. 
(Note—This is a reference to the division 
as existed prior to 1911). Atthe end itis 
stated that this property was at that time 
included in Khata Khewat No. 1 under the 
name of the Khewat of Narayan Singh. It 
is clear, therefore, that what Desraj purchas- 
ed was not ashare in Khewat Narayn Singh 
but one of particular property formerly 
included in Khewat No. 2, and at the time 
of the sale included in Khewat Narayan 
Singh. Atthe time ¿of mutation, however, 

* IDesraj's share was entered as one-third in 
the Khewat of Narayan Singh. In 1924 
Desraj brought the present suit for parti- 
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tion against the successors-in-interest of 
Khayali Ram deceased. This suit was 
brought in the Revenue Court, which re- 
ferred the parties to the Civil Court under- 
s. lll of theLand Revenue Act, U. P., for 
decision of the question of title. 

The learned Subordinate Judge held that 
no question of title was raised, but that. 
the dispute related only to the apportion- 
ment of property ata revenue partition, and 
that evenifhe had jurisdiction, he would 
refuse to grant the relief :— 

(1) because Khayali Ram and Narayan 
Singh as Lambardars had permitted occu- 
pancy rights to secure to tenants in the 
a alleged by them to belong to Desraj, 
an 

(2) because when mutation was’ effected 
after notice to the plaintiffs, the entry made 
was of a one-third share in the mahal held 
by the plaintiffs. A 

The 4th issue as to what property the- 
plaintiffs were entitled to was not decided. 

In this appeal itis argued that the ques- 
tion of proprietary title arises, and that the 
reasons given by the lower Court for not 
granting a relief by way of declaration were 
not valid. 

We are in agreement with the contention 
raised on behalf of the plaintiffs-appellante, 
The question is certainly one of title be- 
cause the plaintiffs lay claim to ownership 
of specific plots of land in a certain mahal, 
The entry in the revenue papers does not 
debar the plaintiffs from raising the ques- 
tion as to the ownership and title to specifica 
plots of land within that mahal. 

If Khayali Ram and Narayan Singh have 
acted as Lambardars contrary to the interest 
of the defendant, such conduct may give 
riseto a suit for damages or some other 
relief, but we do not see how the plaintiffs’ 
suit for title can thereby be barred. The 
mutation proceedings in the Revenue Court 
were not judicial proceedings as pointed 
out by their Lordships of the Privy Council 
in the case of Nirman Singh v. Dal Rudra 
Partab Narain Singh (1) where they observ- 
ed: “They are not proceedings in which 
the title to and the proprietary rights in 
immoveable property are determined, as has 
been pointed out timesinnumerable by the 
Judicial Committee. They are much more 
in the nature of fiscal inquiries instituted 


(1) 98 Ind. Cas. 1013; 3,0. W. N. 624; A. I. R. 1926 
P. (C. 100; (1926) M. W. N. 716; 48 A. 529; 44 C. L, 
J, 330; 28 Bom. L. R. 1409; 51 M. L. J. 836; 29 O. O 
316; 25 L. W.1; 531. A. 220; 25 A. L, J. 23(P, 0.) 
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in the interest of the state for the purpose 
of ascertaining which of the several c!aim- 
ants for the occupation of certain denomina- 
tions of immoveable property may be put 
into occupation of it with the greater 
ye that the revenue for it will be 

ai 

In the result we set aside the decree of the 
lower Court and remand the suit to it for 
decision on issue No. 4. 

The first three issues have been decid- 
ed by us in favour, of the plaintiffs. 
Costs here and heretofore shall abide the 
result. 


AN. A. Decree set aside. 


OUDH CHIEF COURT. 
"First Civii Appaats Nos. 42 ano 43 
oF 1926. 
ae February 3, 1927. 
© Presenti—Sir Louis Stuart, Kr., Chief 
‘Judge, and Mr. Justice Reza. 

Tas DEPUTY COMMISSIONER, 
PARTABGARH, MANAGER, COURT 
OF WARDS—DarenDaNt—APPELLANT 
versus 
SHEO NATH AND OTHERS—PLAINTIFFS— 
RESPONDENTS. 

Hindu Bawa oint family—Partition—Separation 
of one member—Presumption of separation of other 


members inter be—No presumption of separation of 
other members from their sons, 


When it is established that in a joint Hindu’ 


family. consisting of three brothers, one has separated 
from the other two, there is a presumption that the 
remaining, two brothers have separated inter se but 
there is no presumption that such a brother has 
separated from his own sons. On the other hand, 
the presumption is to the effect that such a brother 
with his descendants will form the membets of a 
oint ‘Hindu erg governed by the Mitakshara 
jin tp. 690, col. 


First aueh against the judgment and 
decree of the Subordinate Judge, Partab- 
garh, dated the 15th January, 1926. 

Mr. G. H. Thomas, Government Advocate, 
for the Appellant. 

Mr. Ali Zaheer, for the Respondents. 

J UDGMENT.—In order to appreciate 
the points in dispute in Appeals Nos. 42 
and 43 of 1926, which this Court is decid- 
ing in one judgment itis necessary to 
state certain facts. The village of Donai 
is apart of the estate of Orraiya Deh. For 
some years previous to 1884 the Taluqdar 
of Orraiya Deh had permitted this village 
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to be held by Ram Adhin, Raghubar and 
Ram Tahal Dubey, the sons of Nankho 
Dubey, upon favourable terms; and on the 
14th April, 1884, Dewan Rudra Partab Singh, ” 
their talugdar, granted a perpetual lease 
Ex. 1 (Appeal No. 42) to these three bro- 
thers Ram Adhin, Raghubur and Ram 
Tahal, by which they became entitled to 
hold the village Donai for ever upon the 
payment of jama of Rs. 92layear. This 
perpetual lease made them under. pro- 
prietors of the village. At that time, the 
three brothers were admittedly joint. On 
the 23rd April, 1918, Raghunath, the son 


_of Ram Adhin’ deceased, with Musammat 


Ajani, the widow of Hardat, a deceased 
son of Ram Adhin, and Musammat Ori the 
widow of Jagdat another deceased son of 
Ram Adhin, Ramneshardat, the son of Raghu- 
bar deceased, and Ganga Prasad, the son 
of Ram Tahal deceased, executed a deed of 
mortgage Ex. 1 (Appeal No, 43) in favour 
of Phul Chand for Rs. 2,400. The amount 
was repayable on the 22nd Apri), 1919. 
By this deed of mortgage the whole of the 
16-annas er- proprietary right in the village 


. of Domai possessed by the holders of the 


perpetual lease was hypothecated. There 
were also hypothecated certain shops. It 
is established upon the evidence that the 
Rs, 2,400, in question were borrowed from 
Phul Chand, in order to satisfy a decree 
which had been passed against Raghu- 
nath, Musammat Ajani, and Musammat Ori 
in favour of Sukhdeo Singh. The mort- 
gage itself states that the money was taken 
for this purpose. Notonly had the decree 


‘been obtained but the share of Raghunath . 


had actually been sold in execution of that 
decree, and.the Rs. 2,400 were borrowed to 
obtain that share- back. It is established 
that Rameshardat and Ganga Prasad ob- 
tained no advantage whatever out of the 
Rs. 2,400, although they joined in the 
execution’ of the mortgage. Phul Chand 
subsequently transferred hisrights under 
this mortgage-deed to Raja Amarpal Singh, 
the talugdar of Dalibpur, and on the 27th 
April, 1925, Raja Amarpal Singh instituted 
a suit upon this mortgage against the sons 
of Raghunath (who was then deceased) 
Rameshardat, Ganga Prasad and Musammat 
Ori. Rameshardat and Ganga Prasad con- 
tested their liability under this deed. On the 
7th July, 1925, Bishunath Dubey and Sheo 
Nath Dubey the sons of Rameshardat, and 
Deo Narain Dubey, Suraj Narain Dubey, 
Ram Narain Dubey and vi ai Narain Dubey, 


. 
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the sons of Ganga Prasad Dubey, instituted 
another suit against the Deputy Commis- 
sioner of Partabgarh (who had then as- 
sumed the management of the estate of 
Raja Amarpal Singh under the Court of 
Wards) and others for a declaration that 
their interests were in no way affected by 
the mortgage-deed in question. They had 
previously applied to be joined as parties 
to the previous suit but their application 
had been refused. 

. The learned Subordinate Judge has while 
decreeing the suit upon the mortgage-deed 
in favour of Raja Amarpal Singh against 


the estate of Raghunath and’ his sons. 


alone, dismissed it as against Rameshardat 
and Ganga Prasad, and has decreed the 
suit of the sons of Rameshardat and the 
sons of Ganga Prasad to the effect that 
their property isin no way affected by the 
mortgage. Itia against this decision that 
the present appeals are filed. 

The first point for decision is whether 
prior to the date of the execution of the 
deed of mortgage of 23rd April, 1918, there 
had been a separation between the branches 
of Ram Adhin, Raghubar aad Ram ‘Tahal. 
There is evidence upon the record, which 
the learned Subordinate Judge believed 
and which we believe, to the effect that 
there had been such a separation. But 
apart from that the appellant himself 
admitted the separation in effect, for he 
had admitted in several places that 4rd of 
the under-proprietary rights in Donai and 
the remaining family property belonged 
to Raghunath, trd to Rameshardat, and jrd 
to Ganga Prasad. Now, had Raghunath, 


` Rameshardat and Ganga Prasad been mem- 


bers of a joint Hindu family, not only 
could there have been no separation of 
interest in this manner between them, but, 
even in the event of a partition, they 
‘could not have obtained a rd share each, 
for there were also sons and other: descend- 
ants to be considered, and according to 
the pedigree before us there would: have 
been more than 12 members of a joint 
Hindu family, had such a joint Hindu 
family existed. The first point which we 
decide in agreement with the learned 
Subordinate Judge is that sometime. be- 
tween 1884 and 1918 the Ram Adhin, 
Raghubar and Ram Tahal branches sepa- 
rated. But although those branches sepa- 
rated, it does not follow that the members 
of each branch also separated. The pre- 
sumption is to the contrary. “The law on 
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the subject presents no difficulty now, for, 
it has been stated authoritatively in the 
decision of their Lordships ofthe Judicial 
Committee in Hari Bakhsh v, Babu Lal (1). 
Although, when it is established, that one 
brother has separated from two other bro- 
thers (the three forming members of a 
joint Hindu family governed by the Mitak-' 
shara Law) there isa presumption that the 
two remaining brothers have separated 
inter sz, there is no presumption that such 
a brother had separated from his own 
sons. In fact the presumption is the other 


-way to the effect that such a brother with 


his descendants will form the members of 
a joint Hindu family governed by the 
Mitaksbara Law. From this conclusion the 
conclusion follows that, at the time that 
the deed of mortgage was executed, Rame- 
shardat and his sons Sheonath and Bishu- 
nath formed the members of a joint Hindu 
family, that Raghunath and his descend- 
ants formed the members of another joint 
Hindu family and that Ganga Prasad and bis 
sons Deo Narain, Suraj Narain, Ram Narain 
and Jai Narain formed the members of a’ 
third joint Hindu family. The case then 
stands as follows. When Rameshardat and 
Ganga Prasad purported to execute the 
mortgage-deed in question they had no 
authority to alienate the ancestral property 
of the joint Hindu families, to which they 
belonged, in absence of necessity or in 
absence of antecedent debt. On the facts 
there.was no question of necessity or antece- 
dent‘debts. Rameshardat and Ganga Prasad 
did not even obtain any benefitfor them- 
selves by the execution of this deed 
and they were not authorised’ to: alienate, 
provided the property was ancestral pro- 
perty. It appears tous that in the Courts 
below the real contest was as to whether 
the property was or was not ancestral pro- 
perty. There can, however, be no contest 
on that point for, as the learned trial Judge 
rightly decided, the deed of perpetual lease 
itself leaves no doubt as to the fact that 
the under-proprietary rights in Donai were 
ancestral property; and the evidence is 
to the same effect. The shops must be 
considered to fall in the same category. 
The learned Counsel forthe appellant has 


(1) 83 Ind. Cas. 418: 511. A. 163; 22 A. L. J. 254; 
34 M. L. T.70% A. I R. 1924-P, O. 126; 5 Lah. 92; 
28 C. W. N. 953: 20 L. W. 406; (1924) M. W. N. 650; 
26 Bom. L. R. 1108; 47 M. L.J. 938; 51 O. 163: 1 Lah, 
Cas. 437; L. R. 5 A. (P. 0.) 113; 10 0. & A, L. R. 1471; 
1 0, W. N. 536 (P, O.) | : 
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urged, however, that at any rate his client 
should be given a simple money decree 
as against Rameshardat and Ganga Prasad 
as sureties, Such a relief, however, would 
be clearly time-barred for the cause of 
_action under the deed arose on the 22nd 
April, 1919, and the suib was instituted more 
than six years afterwards on the 27th April, 
1925. The appeals, therefore, fail and are 
dismissed with costs. 


G. H. Appeals dismissed. 





ALLAHABAD HIGH COURT. 
Orvin Revision No. LLL or 1922, 
December 10, 1426. 

Present :—Mr. Justice Dalal and 

` Mr. Justice Pullan. 

Syed BAQAR HUSSAIN AND OTHERS— 

APPLICANTS 
versus 5 
TIRPATI GOVIND NATH TEWARI 
—OPPOSITE PARTY, 

Civil Procedure Code (Act V of 1908), O. IK, rr. 

2,4, 0. XVII, r. 8—Failure to pay charges for 
service of summons on defendant—Dismissal in de- 
fault —Restoration, legality of. 
: A suit was dismissed on account of the plaintiff's 
failure to pay the charges for service of summons on 
some of the defendants as ordered by the Court. Sub- 
sequently, the plaintiff offered to pay the amount 
and the suit was restored: 

Held, that the order of dismissal was one passed 
under O. IX, r. 2 of the Civil Procedure Code and 
not one under O: XVII, r.3 and. that, therefore, the 
Court had jurisdiction to restore the suit under O. 


r. 4, 

Ram Sarup v. Gaya Prasad (1), distinguished. 
. Civil revision from an order of the 
Additional Subordinate Judge, Basti, dated 
the 25th of August, 1922. 

Dr. M.L. Agarwala and Mr. Sankar Saran, 
for the Applicants. 

Dr. S. N. Sen and Mr. B. E. O'Conor, for 
the Opposite Party. | 

JUDGMENT,—The plaintiff's suit for 
redemption was first dismissed according 
to the lower Appellate Court for default 
because he failed to pay acertain amount 
demanded from him by way of damages 
for his failure to get certain summonses 
served on some of the 117 defendants ‘to 
the suit. Subsequently the plaintiff offered 
to pay the amount of damages and the 
buit was restored. Itis clear that the Court 
believed all along that it was acting under 
O. IX, r. 2, as it had some justification in 
doing so, because the default made by the 
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plaintiff was his failure to pay charges for 
service on some of the defendants. When 
an order was made on 8th August, the 
threat held out to the plaintiff was that 
the suit would be dismissed in default 
(adam pairawi), Subsequently two hours 
later when the sum was not deposited, the 
Court specifically mentioned that the suit 
was dismissed in default. In revision it is 
argued that the Court acted under O. XVII, 


` r 3, and that, therefore, the proper remedy 


of the plaintiff was an appeal and not an 
application for readmission under O. IX, 
r. 4, of the Code of Civil Procedure. 

After going through the order-sheet we 
are satistied that the Court did act uncer 
O. IX,r.2. Under the circumstances, it 
had jurisdiction in re-admitting the suit to 
its original number, under r, 4. Our atten- 


_tion was drawn to a ruling of this Court 


[Ram Sarup v. Gaya Prasad (1)}. In that 


. case, however, the Oourt definitely stated 


that there was no reason for re-hearing 
and still accepted the application for re- 
hearing. This Court, therefore, held that 
the lower Court had no jurisdiction in the 
matter. In the present case there is no 
such statement in the order of the lower 
Oourt. lt appears from the action taken 
by the lower Court that in its opinion 
there was a reason for re-hearing. 
We dismiss this application with costs. 


A.N. A. Application dismissed. 
(1) 90 Ind. Oas. 180; 24 A. L. J. 56 atp. 62; A. I, 
R. 1925 All. 610; L. R.6 A. 601 Civ.; 48 A. 175. 





NAGPUR JUDICIAL COMMIS. 
SIONER’S COURT. 

Civit Reviston No. 211-B or 1925. 
November 18, 1926. 
Present;—Mr. Hallifax, A. J. O, and 
Mr. Prideaux, A. J.C. 
NAGAPPA-—APPLICANT 
versus 
BALKISAN DAS —NON-APPLIOANT, 
Civil Procedure Code (Act V of 1998), s. 47,0. XXI, 
r. 71—iHzecution sale—Default of bidder—Re-sale — 
Order against defaulting bidder to pay excess to decrees 

holder, whether appealable—‘Decree’. 

An order passed under O. XXI, r. 71 of the Code 
of Civil Procedure that a defaulting bidder at a sale 
in execution shall pay to the decree-holder the excess 
of his bid over the highest bid at re-sale falls within 
s. 47 of the Oode and is appealable. [p. 692, cols. 1 & 2] 

Parbat v. Bindraj (L), overruled, a 

Deoki Nandan Rai v. Tapesri Lal (2), 


dissegte: 
from. é 


. 
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Kali Kishore Deb Sarkar v. Guru Prasad Sukul (3), 
Amir Baksh Sahib v. Venkatachala Mudali (4) 
and Sita Ram v. Janki Ram (5), followed. 

Civil revision against an order of the 
Special Additional District Judge, Akola, 
dated the 22nd of September, 1925. 

Messrs. D. T. Mangalmoorti and V. R. 
Dhoke, for the Applicant. 

Mr. Af.B Niyogi, for the Non-Applicant. 

JUDGMENT.—The question referred 
to the Bench in this case is whether an 
appeal does or does not lie against an 
order, passed under r. 71 of O. XXI of the 
Civil Procedure Code, that a defaulting 
bidder ata sale in execution shall pay to 
the decree-holder the excess of his bid 
over the highest bid at the re-sale. The 
answer is undcubtedly that an appeal does 
lie; the reference was made necessary only 
by the official publication of the judgment 
in Parbat v. Bindraj (1). In that case 
Drake-Brockman, J. C, held that a person 
against whom such an order had been’ 
passed could file a regular cuit to set aside 
the order and to recover the money realized 
from him; if hecan bring a separate suit 
for the purpose he cannot, of course, appeal 
against the order. 

An order under r.71 of O. KAT, is not 
one of those mentioned in O. XLII as 
appealable. But its very nature, as com- 
pared with the orders there mentioned, 
makes it highly improbable that it would 
not have been included among them, unless 
it were appealable otherwise. And it cer- 
tainly is appealable otherwise, first because 
it completely satisfies the definition of a 
decree given in s. 2 of the Civil Procedure 
Code, and also because there can be no 
doubt aboutits being a determination of a 
question within s. 47 of the Code. 


It has apparently never been suggested 
that the question decided by such an order 
does not relate to the execution of the dec- 
ree. What is held in the judgment already 
cited and in Deoki Nandan Rai v. Tapesri 
Lal (2), decided by the Allahabad High 
Court in 1892, is that the defaulting bidder 
is not a representative of the judgment- 
debtor in the suit, It is hard to see how 
he can be said not to be representative-in- 
interest of the judgment-debtor when the 
liability of the judgment-debtor, to the 
extent of the amount he is ordered to pay, 
has been transferred to him and the decree 


(1°12 Ind. Cas. 360; 7 N. L. R. 134. 
a? 14 A.201; A. W. N. (1892) 74; 7 Ind, Dee. (x 3) 
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is executed against him; he is not only the 
representative of the judgment-debtor, but 
himself the judgment-debtor. 

That is the view taken by all the High 
Courts in India, including that of Allab- 
abad, where the decision in: Deoki Nandan 
Rai v. Tapesri Lal (2‘, has been overruled 
several times. The matter was specificially 
considered in the Calcutta case of Kali 
Kishore Deb Sarkar v. Guru Prosad Sukul 
(3), and the Madras case of Amir Baksh 
Sahib v. Venkatachala Mudali (4), and by 
a Full Bench of the Allahabad High Court 
in Sita Ram v. Janki Ram (5), and in Ganga 
Das Dahyabhai v. Bat Suraj (6); the Bom- 
bay High Court heard and allowed a second: 
appeal on the point without any question. 

The answer to he returned to the Court 
that made the reference is that an order 
passed under r. 7l of O. XXI of the Civil 
Procedure. Code is a decree, and also an 
order passed under s. 47 of the Code, so that 
an appeal against it does lie. 

A. N. A. Order accordingly. 

(3) 25 ©. 99; 2 C. W. N. 408; 13 Ind. Dec. (N. 8.) 


is) 18 M. 439; 5 M. L.J. 208; 6 Ind. Dec, (N: 8.) 


(5) 65 Ind. Cas. 813; 44 A, 266; 20 A. L. J. 105; A. 
I. R. 1922 All, 200. 
age 14 Ind. Cas. 777; 36 B. 829; 14 Bom. L. R. 
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ALLAHABAD HIGH COURT, 
FULL BENCH. 
Execution SECOND APPEAL No. 1575 op 1924, 
November 10, 1926. 
Present:—Sir Cecil Henry Walsh, Kr., 
Acting Chief Justice, Mr. Justice Lindsay, 
Mr. Justice Sulaiman, Mr. Justice 
Mukerji and Mr. Justice Banerji. 
CHHAILTAR SINGH AND anoTtHur— 
Derorge-Hotpers-—-APPELLANTS 


A versus . 
KAMAL SINGH AND OTHERS—JUDGMEST- 
DEBTORS— RESPONDENTS, 

Limitation Act (IX of 1908), s. 15, Seh. T, Arts. 
181, 182—Execution proceedings- ‘Striking off ap- 
plication, legal effect of—Obstruction tò proceedings—, 
Application to revive—Limitation—Cause of action— 
Doctrine of revival, whether swept away by. amend» 

ment to s. 15. 

An order “striking off” an execution application 
from the pending file and consigning it to the record. . 
room, passed without notice to the parties, is not one 
sanctioned by law and does not finally dispose of the 
application. [p. 696, col. 2; p. 698, col. 1.] as 

Where execution of a decree has been suspended 
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through no actor default of the. decree-holder, the 
latter has aright to ask the Court to revive and 
carry through the execution proceedings which have 
been suspended. This doctrine of revival has not 
been swept away by the amendment to s.15 of the 
Limitation Act. [p. 697, col. 1: p. 698, col. 1:] 

An application -for revival is one for which no 
period of limitation. is expressly provided for and, 
therefore, falls within Art. 181 of Sch. I of the Limi- 
tation Act requiring to be made within three years 
ofthe date on which. the right to make it accrued. 
[p. 897, cols. 1 & 2.] ae 

The right to make an application for revival of 
execution proceedings accrues upon the date on 
which the obstacle to its progress is withdrawn. 
[p. 697; col. 2.) 

Per Sulaiman, J.—The. principle allowing. a right 
of revival of a previous application is different and 
distinct from that permitting exclusion of time. 
The question of exclusion of time can only arise when 
a fresh application for execution is made, whereas 
itis only a previous application which has not been 
properly and finally disposed of which can be revived. 
An application for revival is not a fresh application 
for execution. The principle is based on equity and 
justice, and the decree-holder is merely to request 
the Court to take up and: continue the proceedings 
which have not finally terminated but which have 
remained in abeyance for some reason or other beyond 
his control. [p. 698. col’1.] 

Per Mukerji, J—Whether an application is one for 
revival or not depends upon the substance of the 
application and not on its form. [p. 700, col. 2.] 

Per Walsh, Ag. C. J.—An order made by a Judge 
upon an application which is still pending. that it 
be “struck off", or “sent to the record room”, made 
either without notice to.thé decree-holder, or without 
giving him an opportunity of being heard is a minis- 
‘terial order, and cannot be regarded, speaking gener- 
‘ally as a judicial disposal of the application on the 
merits, though special circumstances may appear 
which make it so. Whether an application is in 
substance a fresh one, or an attempt to revive a 
former one, is, as a general rule. a question of fact 
to be decided with reference to all the circumstances 
of the case. [ibid] 5 


A final decree for sale was passed on 7th June, 
1913. The decree-holders applied for execution on 
4th. January, 1916, and on 23rd March, 1916, the exe- 
cution proceedings were forwarded to the Collector 
for execution as the property sought tobe sold was 
ancestral. On 13th November, 1916. while proceed- 
ings were pending before the Collector a suit was 
brought to obtain a declaration that the property was 
not liable to be sold and this suit was finally decided 
on 6th July, 1920, in favour of the decree-holders? The 
Collector took up the case on 17th August, 1920, and 
returned the papers to the. Civil Court for want of 
prosecution. The Civil Court received the records 
on 2lst August, 1920, and ‘struck off the application 
from the pending list of execution applications without 
notice to the parties. On 10th January, 1923, the 
decree-holders again applied for execution: 

Held, (1) that the application was one to revive the 
application of 4th January, 1916, which had not been 
properly disposed of and was not time-barred; [p. 
696. col. 1.) 

(2) that the application was one for which no 
period of limitation was prescribed for by the Limi- 
tation Act and. therefore, fell within Art. 181 of Sch. I 
of the Act: [ibid.] - 

13) that the right to make the application actried’ 
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on 6th July, 1920, when the litigation suspending the 
sale was finally decided, and that the application in 
question, being within three years of that date, was 
not barred by limitation. [ibid.] 

Execution second appeal from a decrea 
of the District Judge, Aligarh, dated the 


16th April, 1924. 
REFERRING ORDER. 
Mukerji and Banerji, JJ.—This 
appeal was decided ex parte by a Bench of 


this Court on 8th March, 1926. The re- 
spondents subsequently appeared and were 


successful in obtaining an order for re-hear- 


ing. That is how the case is before us. 

The appeal arises out of execution pro- 
ceedings and under the following cirsum- 
stances:— ; 

A final decree for sale was made on 7th 
June, 1913. An application for’ execution 
of the decree was made on 4th January, 
1916. The property being ancestral, papers 
were sent to the Collector for execution, on 
the 23rd March, 1916. While the execution 
was still pending before the Collector, 
certain persons with whose identity we are 
not concerned, instituted a certain suit 
No. 243 of 1916 on 13th November, 1916, to 
obtain a declaration that the property mort- 
gaged was not liable to be sold in execution 
of the decree obtained by the decree- holders, 
the appellants before us. On the same 
date, an injunction was issued to the decree- 


‘holders restraining them from proceeding 


with the sale. The suit had various results, 
The first Court dismissed the suit on 30th 
March, 1917. An appeal was filed by the 
then plaintifis, and the Appellate Court 
again issued an injunction restraining the 
decree-holders from proceeding with the 
sale. The appeal was allowed on 20th 
August, 1917. A second appeal was filed 
and this Court set aside the decree of the 
lower Appellate Court and restored that of 
the first Court: This was on 6th July, 
1920. The result was that the bar to the exe- 
cution of thedecree wasremovedontthJuly, 
1.90. It appears that the papers for the 
execution of the decree were still with the 
Collector. On 17th August, 1920, he re- 
corded an order to the effect that in spite of 
notice to the: decree holder's son no pro- 
ceedings had been taken by the decree- 
holder and, therefore, the papers should be 
returned to the Civil Court. On the papers 
being received in the Civil Court, the first 
and last order that was passed, was passed 
on the 3lst August, 1920, The learned 
Subordinate Judge stated that as there was 


n 
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no frocecution on the part of the decree- 
Ba ers, the execution case was to be struck 
off. 

Thereupon, on the 10th January, 1923, 


“the present application for execution was 


made, This application prayed that the 
decretal amount might be realized by the 
‘sale of the property mortgaged. It sought 
to realize not only the amount which was 
due when the application of 4th January, 
1916, was made, but also an additional sum 
which had accrued to the decree-holders on 
account ofinterest. An exception was taken 
to this application by the judgment-debtors 
on the ground that it was barred by time. 
The objection found favour with both the 
Courts below, and the application was dis- 
missed. The decree-holders are, therefore, 
before this Court, and it is contended on 
their behalf that the application is within 
time. 

The argument of Mr. P. L. Banerji, ap- 
pearing forthe decree-holders, is that on 
6th July, 1920, the bar to the execution of 
his application was removed; and he had, 


- therefore, three years’ time, under Art. 181, 


Sch. I, of the Limitation Act, within which 
to apply for the execution of his decree. 
He argued that his present application was, 
in substance, an application to revive the 
previous application of 1916 and, therefore, 
under the authority of several cases decided 
by this and other Courts, his application 
was within time. 

For the respondents, Dr. Agarwala has 
argued three points. His first point is that 
the application of 4th January, 1916, was 
never struck off on account of the issue of 


. an injunction, that it was still pending on 


6th July, 1920, and that, therefore, there 
was nothing to revive. In other words, his 
argument is this that the application being 
alive there was no necessity to revive it by 
a fresh application. This argument does 
not appeal to us. The reason is this: 
The Collector and the Civil Court both 
thought that it was the duty of the dec- 
yee-holders to make a fresh application, 
asking the officers to prcceed with the 
execution that was before them. If an 
application was necessary, that applica- 
tion would be treated as an application 
for revival. If any Article of limitation 
applied to any such application, it would 
be Art. 181. 

The second argument of Dr. Agarwala is 
thie The application of 10th January, 
1923, is not in substance an application to 
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revive the application of 1916, inasmuch 
as the prayer is for the realization ofa much 
larger amount than was contained in the 
application of 1916. We are not disposed 
to entertain seriously this argument. Both 
the applications were for the sale of the 
property mortgaged and for the realization 
of the amount due, In substance, the two 
applications were of one and the same 
nature; and it cannot be said that, because 
some period elapsed on account of litigation 
of a third party, the decree-holders were 
not entitled to any further interest on their 
decree. If-they were entitled to further 


. interest, they were entitled: to ask for the 


same, 

The third argument of Dr. Agarwala is 
more formidable and it appears that it has 
not been considered by any reported case 
so far brought to our notice. He argued 
that the fiction of ‘revival of a. previous 
application’ had been resorted to by the 
Courts, simply. because there was no par- 
ticular provision in the Limitation Act of 
1877, by which a case like the present one 
could be met. He pointed out thats. 15 
of the Limitation Act of 1877, which direct- 
ed that a period during which an injunc- 
tion was operative should be deducted, 
related tosuils alone, and did not relate to 
execution of the decrees. The new Act of 
1908, sub-s. (1), 8. 15, relates to both the 
suits and the execution of the decrees. He 
argues, therefore, thatif the Legislature 
definitely provided a rule for a.case like the 
present one, it was not open to Courts to 
resort to a fiction in order to give relief. 
According to Dr, Agarwala’s argument, the 
period of limitation would begin to run, in 
this case, from 4th January, 1916, the date 
of the previous application; and to the 
usual period of 3 years, there should be 
added a period of 3 years, 9 months and 
5 days, during which the injunctions were 
in force. This would mean that the decree- 
holders were entitled to make an applica- 
tion for execution up to, and inclusive of, 
8th November, 1922. Dr. Agarwala further 
argued that after all the so called applica- 
tion for revival is an application for execu- 
tion of the decree. Article 181 can apply, 
only if there is no provision whatsoever, for 
an application to execute a decree i in Sch. I 
of the Limitation Act. f 

We are of opinion that Dr. Agarwala’s last 
contention is worthy of much consideration, 
and it ought to succeed. But so far this 
argument has not been put forward in any 
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of the reported cases. The Courts below 
computed limitation in the same way in 
which Dr. Agarwala would ask us to com- 
pute it, On the other hand, whea the case 
came before two learned Judges of this 
Court and an ez parte decree was made, no 
attention was paid to the provisions of s. 15, 
el. (1), of the Limitation Act. This was 
possibly because the attention of the learn- 
ed Judges was not drawn to the provisions 
of that section, as no body appeared for the 
` respondents, The fact remains that there 
are numerous cases in which, even after the 
passing of the Act (IX of 1908), the old rule 
of ‘revival’ has been applied. It is neces- 
sary that such an important point of law 
should be settled once for all. In view of 
the foregoing considerations, we direct that 
the case be laid before the Hon'ble the 
Chief Justice for the formation, if he thinks 
fit, of a larger Bench to consider the case, 
so that an authoritative pronouncement 
may be made on such an important point. 

Messrs. P. L. Banerji and Benod Behari 
Lal, for the Appellants. 

Dr. M. L. Agarwala, for the Respondents. 
JUDGMENT OF THE FULL 
Na BENCH. 

Lindsay, J.—The question referred to 
this Full Bench for decision is one of limi- 
tation, namely, whether an application made 
by the decree-holders on the 10th J anuary, 
` 1923, was liable to be dismissed as being 
. beyond time. The Courts below treated it 

.as time-barred; in sscond appeal the decree- 
holders contend thatit was made within time. 

_ The facts are fully set out in the Refer- 
ring Order; it will be sufficient to state here 
such of them only as bear immediately upon 
the question now before us: 

The appellants, who are the decree- 
holders, obtained a final decree for sale on 
the 7th June, 1213. They made an appli- 
cation for execution on the 4th January, 


1916, and on the 23rd March, 1916, the exe- ‘ 


cution proceedings were transferred to the 
Collector for execution as the property 
sought to be sold was ancestral, 

On the 13th November, 1916, while the 
proceedings were still pending before the 
Collector a suit was brought, to obtain a 
declaration that the property was not liable 
to be sold in execution. The litigation thus 
commented went on till the 6th July, 1920, 
when this Court decided that the property 
was liable to be sold and dismissed the suit. 

It is admitted before us that by reason 
of injunctions issued in the course of the 
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litigation just referred to, the execution 
proceedings in the Collectors Ccur’ were 
stayed, and that the bar to the progress of 
those proceedings was eventually withdrawn , 
by the judgment of this Court dated the 
6th July, 1920. 

It is important to consider now , what 
happened after the date just mentioned. 
The Collector took up the case on the 17th 
August, 1920, and recorded an order in 
which it was recited that in spite of notice 
given to the son of one of the decree- 
holders no steps were being taken to pro- 
secute the case in his Court. Being of 
opinion that there was default in prosecu- 
tion (adam pairawi) he directed that the 
papers should be returned to the Court of 
the Subordinate Judge. 

The record reached the office of the 
Subordinate Judge and was placed before 
him on the 3lst August, 1920, whereupon 
without issuing notice to either of the 
parties he ordered that the application for 


_execution should be struck off the list of 


pending applications, that a note to this 
effect should be recorded in the appropriate 
register and that an entry should further be 
made in the register of decided cases. These 
orders were clearly based upon the.state- 
ment or opinion of the Collector in his order 
of the 17th August to the cffect that the 
decree-holders were taking no steps to pro- 
secute the execution proceedings. 

Nothing more wasdone by the decree- 
holders till the 10th of January, 1928, when 
they presented the application which forms 
the subject-matter of the present appeal. 
In form this application is one for execu- 
tion of the decree drawn up in accordance 
with the rules prescribed for such applica- 
tions. It refers to previous applications 
made for execution but, strangely enough 
makes no mention of the application made 
on the 4th January, 1916, 

Attached to the application was a state- 
ment setting out the history of the suit con- 
cerning the property sought to be sold and 
reciting that this suit had been finally dis- 
posed of by the High Court in second appeal 
on the 6th July, 1920. The narrative con- 
cluded as follows:— 

"The appeal was decided in favour of the 
decree-holders by the Hon'ble High Court. 
The application for execution is, therefore, 
within time.” 

It is apparent, therefore, that while the 
decree-holders were styling their applica- 
tion as one for execution they were claim- 
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ini g that the starting point of limitation for 
it was the 6th July, 1920, the date of the 
High Court’s decision. 

" The Courts ‘below treating the applica- 
“Alon as one for execution of the decree have 
applied limitation as provided in Art. 182 
of the First Sch. to the Limitation 
Act; and it is conceded thatif the applica- 
tion is, in reality, an application for exe- 
clition the Courts below were right. 

For the decree-holders, however, it is 
argued that the application, though in form 
an application for execution, is in substance 
one of a different character, namely, an ap- 
plication to revive or continue execution 
proceedings which had been stayed by in- 
junction, It is contended that the proceed- 
ings in execution which began with the 
application of the 4th January, 1916, were 
never brought to an end by a judicial order 
which had the effect of disposing finally of 
the application so as to make it follow that 
the decree-holders could notthereafter move 
for execution except by presenting a new 
and independent application. 

- It is said that the law does not contem- 
plate the simultaneous prosecution of two 
identical applications for execution; accord- 
ingly if, for the reason given above, the 
earlier application of the 4th January, 1916, 
was still pending the later application of 
the 10th January, 1923, cannot be treated 
as an independent application for execution 
to which the rule of limitation contained 
in Art. 182 applies. 

On these grounds then, it is urged that 
the application of the 10th January, 1923, 
must be governed by Art. 181 inasmuch as 
it is an application for which no period of 
limitation is provided elsewhere in the 
First Sch. or by} s. 48 of the Code of 
Civil Procedure and as the right to make 
the application accrued only on the 6th of 
July, 1920, when the decree of this Court 
removed the obstacle to the execution pro- 
ceedings, the present application, made 
within three years of that date, is within 
time. 

That was the view taken by the Bench 
which allowed this appeal ex parte on the 
8th March, 1926. 

As opposed to this we have the argument 
that the application of the 10th January 
1923, was as it purported to be an applica 
tion for execution—a distinct and inde 
pendent application to which the pro 
visions of Art. 182 necessarily apply. Dr 
Agarwala in support of this contention 
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has to rely upon the order of the Subordi- 
nate Judge dated the 31st August, 1920, .in 
order to show that the proceedings in exe- 

cution had been definitely brought to a 
close so that there could be no occasion for 
their revival. 

In our opinion the order of the Subordi- 
nate Judge did not produce this effect. 

In the first place it was an improper order— 
one passed behind the backs of the parties. 
It is clear that no notice was given to either 
party. ; 

And in the second place the order in its: 
terms was not one justified by any law .of 
procedure. It has been repeatedly observ- 
ed in judgments of this Court that an | 
order “striking off” a pending application 
for execution is not recognized by the law. 
This view was again expressed in a recent 
judgment of a Bench of this Court where 
it was said that an order directing an exe- 
cution application to be “struck off” was not 
an order sanctioned by any rule ee Narain 
Lal.v. Ganga Jal (1).] 

If this be so it follows that the order of 
the Subordinate Judge of the 3lst August, 
1920, was intended in law for the purpose 
of concluding the execution -proceedings 
initiated by the application of the 4th 
January, 1916. The only result it could 
have was that of leaving the proceedings 
still pending. . 

In this view the application of the 10th 
January, 1923, was one made during the 
pendency of execution proceedings and is 
not to be treated, therefore, as a fresh appli- 
cation for execution. It is, in substance, 
merely an application asking the Court to. 
continue the earlier proceedings, As such’ 
it is outside the purview of Art, 182, 


Dr. Agarwala has argued earnestly that 
applications for revival of previous exe- 
cution proceedings though they have fora | 
long time been countenanced by the Court 
are, as a matter of law, no longer com- 
petent, regard being had to an amendment 
of the law introduced in s. 15 of the Limita- 
tion Act (Act IX of 1908). This section lays 
down a rule for the computation of the 
period of limitation according to which. 
the timeof the continuance of any in- 
junction or order staying the institution 
of a suitor the execution of a decree is 
to be excluded in determining whether the 
suit, or an application for execution of the 
decree is brought within time. It is point- 


(1) 94 Ind. Cas, 1005; A. 1. R. 1926 All. 409. `` 
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ed out. that under the previous Limitation 
Act(Act XV of 1877) the rule applied only to 
suits; under the new Act it has been extend- 
ed. to application for execution of decree. 
The yesult is, it is said, that there is now a, 
definite provision „which in- the case of 


‘application for execution forbids any 


extension of time beyond the limit arrived: 
at by deduction of the.period -during which 
the injunction or order has continued. 

But s. 15 even as it now stands refers to 
applications for execution of decree, and 
does not affect to deal with applications 
which, in substance are not applications 
for execution but merely applications to 
move a Court to continue proceedings 
which had come under. suspension by 
reason of an injunction or order. 

We are unable,. therefore, to hold that 
the law as amended prohibits either ex- 
pressly or by necessary implication the 
making of these applications for revival 
which the Courts both before and since 
the commencement ofthe Limitation Act 
(Act IX of 1908) have treated as competent. 
We need only refer in this connexion to the 
judgment of the Privy Council in Qamar- 
ud din Ahmad v. Jawahir Lal (2) and to 
the interpretation ‘put upon that judgment 
in thecase of Madho Prasad v. Draupadi 
Bibi (3). At page 385* of the latter report. 
Piggott, J., observes: - 

“The case - of Qamar-ud-din. Ahmad v. 
Jawahir Lal.(2)is good authority for the 
proposition that in a caseof this sort, where 
the execution of.a decree has been suspend- 


ed through no act or default ofthe decree- 


holder, the latter hasa right to ask the 
Court to revive and carry through the 
execution ` proceedings which have been 
suspended.” 

The only other question then is as to 
the period within which the right of the 
decree-holder toso apply must. be exercised. 
As to this we think that the law is laid 
down correctly in a further passage of the 
judgment of Piggott, J, in the above case 
which-reads as follows:— 

“He, (i.e., the decree holder) can, however, 
only do this by means of a proper applica- 
tion to that effect,......... The application in 
question would be one for which no period 
of limitation is expressly provided by 
the Schedule to the Limitation Act and 

(2) 27 A. 334; 32 L A. 102; 2 A. a re 397; 8 Sar. 
P. C. J. £10: 1 O. L. J. 381:9 0. W . 601; 15 M. 


L. J: 258; 7 Bom, L. R 433 (P.O) ` 
43) 61 Ind. Cas. 417; 43 A. 383; i9 A. L'I. 174. 
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wguld, therefore, . fall under Art. 181 of 
the’ Schedule requiring to be made within 
three years of the date on which the right 
to.make it accrued.” 

Obviously, the right would accrue upon 
the date on which the obstacle to the pro- 
gress of the execution proceedings was with- 
drawn. > 

Applying these principles to the case 
now before us we find that the obstacle was 
removed on the 6th. July, .1920, when the 
order of this Court dismissed the suit 
which led.to the’ suspension of the exe- 
cution proceedings commenced by the 
application cf the 4th January, 1916. 

“he application of the 10th January, 
1923, which we hold to have been, in sub- 
stance an application for revival was made 
within three years from, the 6th July, 

1920, and so was within time under Art. 181. 

For these reasons we allow the appeal, 
reverse the orders of the Courts below 
and send the case back for disposal to the 
Execution Court. The appellants to get 
their costs here and inthe lower Appel- 
late Court. In this Court costs to be allow- 
ed on the higher scale. 

Banerji, J.—I agree with Mr. Justice 
‘Lindsay and have nothing to add, 

Sulaiman, J.—I have come to the 
same conclusion. The application out of 
which this. appeal arises is certainly de- 
fective in-form. The respondents’ conten- 
tion has been that having regard to its 
language and the prayer asked for, it must 
be deemed to be a fresh application for 
execution and not one for revival. This isa 
matter not only of interpretation but of in- 
ference from allthe circumstances. As my 
learned brethren consider that this can be 
treated as in substance an application for 
revival of the proceedings in execution, I 
am not disposed to differ. This interfer- 
ence will be strengthened if it be held 


.that the previous UREP has really 


not yet been finally disposed of 

The main contention of Dr. Agarwala is 
that the doctrine of revival which was 
resorted to by the Courts under the old 
Limitation Act of 1677 is no longer ap- 
plicable in cases where stay orders or in- 
junctions have been issued. The Bench 
which heard the appeal ex parte held that 
the proceedings should be revived. But 
the Bench which has referred the case to 
the Full Bench was inclined to hold thet 
the contention was worthy of much con- 


~ pideration. and- .ought to- succeed: The 
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learned Counsel for the respondents argues 


that this doctrine was invented by the - 


Court to help, .the decree-holder at a time 
when the law contained no provision to 
safeguard’ his interest. Section 15 of the 
Limitation Act (IX of 1908) is in terms 
made expressly applicable to casés where 
execution has .been stayed by injunction. 
He, therefore, contends that the only con- 
cession which can be made to the decree- 
holder is, to exclude the time during which 
the injunctions were in force. 
This argument ignores that the principle 
_ allowing a right of revival of a previous 
application is different and distinct from 
that permitting exclusion of time. The 
question, of the exclusion of time can only 
arise when a fresh application for execution 
is made, whereas it is only a previous 
application which has not been properly 
and finally disposed of which can be re- 
vived. The application for revival is not 
a fresh application for execution. The 
principle is based on equity and justice, 
and the decree-holder is merely to request 
the Court to take up and continue the 
proceedings which have not finally termi- 
nated but which have remained in abey- 
ance for some reason ‘or other beyond his 
control. 
It is not correct to say that the amend- 
ment of s. 15 was intended to sweep away 
. and re-place the old doctrine of revival. 
The two principles are not co-extensive or 
identical. 
no previous application for execution, but 
proceedings in execution have been stayed, 
s. 15 may be of help, whereas the doc- 
trine of revival would have no application. 
Similarly, there may be cases where after 
the removal of the bar a previous appli- 
cation has been properly and finally dis- 
yposed of. In such cases also no question 
“of revival can arise, but the decree-holder 
will be entitled to deduct the period of 
suspension in consequence of the stay order 
or injunction, On the other hand, there 
may be cases to which s. 15 cannot ap- 
ply and yet the doctrine of revival may 
. be of utility. For instance, execution 
proceedings may be postponed by agree- 
ment between the parties under some 
arrangement for payment during a de- 
finite period after which the decree-holder 
may request the Court to revive it or pro- 
ceedings might have been stayed long 
after an -application for execution has 
been pending for three years in which 
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case a mere exclusion of the time of sus- 
pension would never save a second appli-, 
cation from limitation. That the amend- 
ment of the new section has not killed - 
the doctrine of revival is shown by numer- 
ous cases decided under the new Act in. 
which the old doctrine has been unhesitat- 
ingly applied. 

The application for revival not being a 
fresh application for execution cannot be 
governed by Art. 182. There is not, how- 
ever, any special Article which would ap- 
ply except the omnibus Art. 181. It has 
been held in several cases that this Arti- 
cle applies - to such applications. I may 
refer to the case of Balwant Singh v, Budh 
Singh (4) which was a case under the 
new Act and in which the same princi- 
ple was followed; When Art. 181 applies, 
the period of limitation is three years 
from the date when the bar to the execu- 


_tion was removed. In the present case 


the bar was certainly note removed till 
the High Court, on the 6th of July, 1920, 
allowed the appeal and dismissed the suit. 
The. decree-holder, therefore, had three: 
years from this last mentioned date to go 
to the Court and request- it to take up 
the pending application and continue the 
proceedings. The mere fact that he did 
not turn up within a month or two of 
this date cannot deprive him of his right 
to move the Court within three years. 
The papers were returned by the Oollec-. 
tor merely because no steps.were taken by 
the decree-holder within two months. The 
Subordinate Judge, without even issuing 


any notice to the decree-holder, struck the 


case off from the pending file and consigned 
the record to the record room. That order 
cannot be deemed to bea final disposal of 
the application. The Court could not pena- 
lize the decree-holder for not appearing 
promptly when no notice had been issued 
to him. The Court could not cut down 
the period of three years which the deeree- 
holder had under Art. 181 to take steps 
for revival. The order striking off the 
proceedings, therefore, is no bar to the pre- 
sent application which, in my opinion, is 
within time. f : 
Mukerji, J.—The point for the deci- 
sion of which this case has been referred 
to a Full Bench, briefly stated is whether 
s. 15 of the Limitation Act of 1908 has 
made it incompetent to a decree-holder 


` (4) £6 Ind. Cas, 1006; 42 A, 564; 18 A, L; J. 642, 
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to apply for the revival of a previous exe- 
cution application made by him and whe- 
ther any application that he makes, for 
the -continuance of execution proceedings, 
must bẹ treated as a fresh application. 

The facts of the case will make the 
point clear and are referred to in the Order 
of Reference to which I was a party. 

Briefly they are as follows. A final 
decree for sale was made on the 7th of 
June, 1913. After some unsuccessful appli- 
cation an application for execution was 
made on the 4th of January, 1916. As 
the result of this application, the decree 
was sent to the Collector for execution, as 
` the. property to be sold happened to be the 
ancestral property of the judgment-debtor. 
While the execution was still pending 
before the Collector certain people filed a 


suit, on the 13th of November, 1916 to- 


obtain a declaration that the property 
ordered to be sold was liable to be sold in 
execution of the decree-holder’s decree. On 
the same date, the Court seised of the 
suit, enjoined the decree-holder from pro- 
ceeding with the sale. The suit was dis- 
missed. An appeal was filed and the 
Appellate Court again issued an injunc- 
tion restraining the sale. The appeal 
succéeded with the result that the decree 
was declared to be inexecutable. On a 
second appeal, however, the decree of the 


Court of first instance was restored, the suit’ 


having been dismissed in toto by the High 
Court. This happened on the 6th of July, 
1920. It was, therefore, on this date that 
the obstacle to the execution of the decree 
was removed 

On the 17th of August, 1920, the Collec- 
tor recorded an order to the effect that 
` the decree-holder’s son had been intimated 
to, but the decree-holder had taken no 
steps to proceed with the execution and that, 
therefore, the papers should be sent back 
to the Civil Court. 
received in the Subordinate Judge's Court 
on the 3ist of August, 1920, and on that 
day, the learned Judge “struck off” the. 
execution proceedings recording if, as the 
reason for his action, that the decree- 
holders were not prosecuting the case. 

On the 10th of January, 1923, the decree- 
holders made the application which we 
have now to consider. i 

The application, if it be treated as a fresh 
application for execution of the decree, 
would be time-barred under the provisions 
of . Art: 182 of Seh. I ef the Limitation 
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Act, in spite of excluding the period of 
three years and odd during which the in- 


‘junctions were in force against the decree- 


holders. But if the application of the 10th 
of January, 1923, could be regarded as an 
application made for reviving the applica- 
tion that was made on the 4th of January, 
1916, and if three years’ time be computed 
from the 6th of July, 1920, the date of the 
disposal of the second appeal by the High 
Court, the application would be in time. 
The argument on behalf of the judgment- 
debtors-respondents is that after the enact- 
mentofs. 15 of the Limitation Act of 1908, 
the application of the 10th of January, 
1923, cannot be regarded as anything but a 
fresh application for execution. We have to 
see whether this argument is sound.. 

It may be at once pointed out that under 
the Limitation Act of 1877, s. 15, as it then 
stood, did not cover the ease of an execution 
application, the proceedings under which 
had -been stayed by injunctions issued by 
Courts. Itis argued on this ground that 
whenever an application is made by the 
decree-holder asking the Court to proceed 
with the execution of his decree, that appli- 
cation must be treated as an application for 
execution and limitation must be computed 
having regard to the provisions of Art. 182 
and s. 15 of the Limitation Act. 

This argument has, on the face of it, the 
merit of some plausibility but it is not 
really correct. There is an essential differ- 
ence between an application for execution 
of a decree and an application toa Court 
asking it simply torevive a previous appli- 
cation made for the execution of the decree. 
It is really a question of fact, a question of 
the intention of the decree-holder as to 
what he wants. It is not a question of 
pure law. If,in the case before us, on the 
3lst of August, 1920, before the order was 
recorded by the Subordinate Judge, the 
decree-holders had gone to him and asked 
him, by an application, not drawn up in the 
usual 10 column form for execution, to 
send back the case to the Collector for 
execution, it could hardly have been said 
that they were applying for an execution 
of the decree, within the meaning of Art. 182 
of the Limitation Act. In that case, the 
application would have been simply to the 
effect that the bar to the execution had 
been removed, that the Collector had 
wrongly returned the papers to the Civil 
Court and that the Civil Court should re- 
transfer the case to the Collector and ask 
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-him to proceed with the execution, “Thus, 
jt seems clear to me, that there is a difər- 
ence between a fresh or independent appli- 
cation for execution and an application (to 
the Court executing the decree) which does 
not amount to an “application for execu- 
tion.” Itis to an application of the former 
class that s. 15 of the Limitation Act. would 
_ apply and not toanapplication of the latter 
class. re 

To make the point clearer, I will give an 
illustration. Suppose the decree passed and 
sought to be executed is asimple money- 
decree. The decree-holder seeks the execu- 
tion of the decree by the arrest of the 
judgment-debtor, The judgment-debtor 
institutes a suit to obtain a declaration that 
the decree was obtained by fraud and he 
obtains an injunction staying the execution 
of the decree. If-after the dismissal of the 
suit, the decree-holder does not ask the 
Executing Court to proceed with his appli- 
cation for the arrest of the judgment-debtor, 
but makes an application to it to attach the 
property ‘of the judgment-debtor and to 
execute the decree in that way, this applica- 
tion would be afresh application and would 
be governed by Art. 182 read with s. 15 of 
the Limitation Act. 
the decree- holder should apply to the-Court 
executing the.decree to procead with the 
arrest of the judgment-debtor he would be 
simply asking for a revival of the proceed- 
ings which were still pending and his appli- 
cation would not be governed by the rule 
contained ins. 15.of the Limitation Act. 

Such being my view of the law, let us 
consider the present case. As already stat- 
ed, on the 3ist of August, 1920, the learned 
Subordinate Judge “struck off” the execu- 
tion application without giving the decree- 
holder an opportunity to make an applica- 
tion before him to proceed with the execu- 
tion and without intimating to the decree- 
holder that the Court was prepared to pro- 
ceed with the.execution. The order strik- 
ing off the execution amounts simply to an 
order sending the papers to the record 
room. The order did notamount-to an 
adjudication of the case. In the circum- 
stances, the previous execution application 


of the 4th of January, 1916, was still pend- 


ing and had not been substantially or judi- 
cially disposed of. The decree-holders, in 
making their application of the 10th of 
January, 1923, referred to the fact that the 
High Court had disposed of the second 
appeal on the. 6th of July, 1920, and relying 
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on shat dats, stated that their application 
waa within time, Itis true that the appli- 
gation. was made in the form of an ordinary 
application for execution with the several 
columns shown as usual. But it has been 
repeatedly said that we have tolook to the 
substance of the application and not to the 
form ofit. Ifit were otherwise it would 
entirely depend on the skill of the drafts- 
man whether a certain Article.of the ile 

his 
cannot be permitted. We have already 
shown in our Referring Order ‘that the 
plaintiffs’ application should be treated as 


‘an application asking the Court to proceed 


with the previous application. To that ` 
opinion I still adhere. . 
In this view of the case the appeal ought 
to succeed and I would, therefore, set aside 
the decrees of the Courts below and re- 
mand the. execution cass to the Court of 
first instance and direct it to proceed with 
the execution in accordance with law. 
Walsh, Actg. C. J.—I have read the 
judgments delivered by the other members 
of the Bench, and agree with them general- 
ly. I desire to make only two observations, 
In my opinion, an order made bya Judge 
upon an application which is still pending, 
that it be “struck off,” or “sent to the 
record rdom,” made either without notice 
to the decree-holder, or without giving him. 
an opportunity of being heard is a minis- 
terial order; and cannot be regarded, speak- 
ing generally, as a judicial disposal of the 


. application on the merits, though special 


circumstances may appear which make it 
so. Secondly, whether an application is in 
substance a fresh one, or an attempt to 
revive a former one, is, as a. general rule, 
a question of fact to be decided with re- 
ference to all the circumstances of the 
case. : 

By the Court.—For the reasons given 
above the appeal is allowed and the orders 
of the Court below reversed, and the case 
must be sent back to the Execution Court 
for disposal according to law. The appel- 
lants will get their costs here and in the 
lower. Court, including in this Court fees on. 
the higher scale. 

A. N. A. 


Appeal allowed, 
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PATNA BIGH COURT. 
Ovurrack CIRCUIT COURT. 
Second Civit APPEAL No. 39 or 1925. 
December 21, 1926. 

- Presént:—Mr. Justice Kulwant Sahay 
and Mr. Justice Macpherson, 
ABHIRAM BEDANTA— PLAINTIFF 
—APPELLANT . 
versus 
CHINTAMANI BEDANTA AND ANOlHER— 
DEFENDANTS—RESPONDENTS. 


Bengal Tenancy Act (VIII of 1885), s. 108—Con- ' 


flicting entries in two Records of Rights—Presump- 
tion of correctness, whether rebutted—Ori issa Tenancy 
Act (II of 1918), s. 117." 

Ths absence of a specific provision in the Bengal 
Tenancy Act corresponding. to s. 117 of 
“Tenancy Act does not in any way affect the provisions 
contained in s. 103 of the Bengal Tenancy Act. [p. 
701, col. 2.] 

When there are two “Recorde of Rights prepared at 
different times, entries in both of them will be pre- 
sumed to be correct entries of facts existing at the 
time, the ‘entries were made. There is nothing in 
the law which would entitle a party to say that the 


entry in the subsequent record is rebutted: by ‘the - 


entry in the previous .record. [ibid. 

Raghunath Misra,v. Ram Behera (1), distinguished. 

Appeal against a, decision of the Ad- 
ditional Subordinate. Judge, Cuttack, dated 
the 7th March, 1925, confirming that ‘of the 
ae Kendrapara, dated the 19th March, 
1924 

Messrs. J. N. Bose'and Suba Rad, for. the 
Appellant, . 

Messrs. B. N. Das and L. Mahanti, for the 
Respondents. 


J UDGMENT. 

Kulwant Sahay, J.—The diapate in 
this case relates. to ‘010 acres of- land re- 
corded: in the Revisional Survey in plot 
No. 96-709, In the Provincial Settlement the 
plaintiff was recorded in respect of 143 
acres of land including the land-in dispute 
in plot No. 96. His case is that the-entry 
in the Revisional Settlement as regards 
“010 acres of land in-the name of the de- 
fendant in plot No, 96-709 was wrong and 
the suit was instituted for declaration of the 
plaintiff's title and recovery of possession. 
Both the Courts below have held that the 
plaintiff had failed to prove his title and 
possession within twelve years. ` > 

In second appeal it has been contended 
that the presumption of correctness attach- 
ed to the entry in the Provincial Settle- 
ment is not rebutted by the entry in the 
Revisional Settlement inasmuch as the 
settlements in the present case were made 
under the provisions of the Bengal Ten- 


ancy Act and there is, in the Bengal ges 
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ancy Act, ho: provision similar to the 
provision- contained in s. 117 of the Orissa 
Tenancy Act. Section 117 of the Orissa 
Tenancy Act provides that if any entry in 
a Record of Rights is altered in subsequent 
Record of Rights, the latter entry shall be 
presumed to be correct. until it is proved 
by evidence to be ‘incorrect, but the pre- 
vious entry shall be admissible as evidence 
of the facts existing at the time such enuy 
was made. lt is true that there is no 
such specific provision in the Bengal Ten- 
ancy Act, but: this provision in the Orissa 
Tenancy "Act does notin any way affect 
the provisions contained in the, Bengal 
Tenancy Act... Section 103-B of the Bengal 
Tenancy Act gives a statutory presumption 
cf correctness to the entriesin the Record 
When there are two Records 
of Rights. prepared at different times, en- 
tries in both of them will be presumed to 
-be correct -entries of facts existing at the 
time the entries were made. .There is 
nothing in the law which would entitle a 
party to say that the. entry in the sub- 
sequent record is rebutted by the entry in 
the previous:record. Reliance has been 
placed upon a decision of this Court in 
Raghunath Misra v. Ram Behera (i). It is 
not clear as to whether their Lordships 
were considering: the provisions -of the 
Bengal Tenancy Actor-of the Orissa Tenancy 
Act. Reference has been made to s. 103-B 
of the Bengal Tenancy Act and it has been 
held that where the plaintiffs were record- 
ed as rafa -tankidars in the Provincial 
Settlement Records and as tankidars in the 
Records of the Revisional-Settlement, the 
entry in the Provincial Settlement Records 
was. sufficient to rebut the presumption 
arising from’ the entry in the Records of 
the Revisional - Settlement inasmuch. as 
there was no procedure by which the statua 
of the plaintiff could have been changed 
from that of á rafa tankidar .to that of a 
tankidar in the interval: between the two 
Settlements. ` 

This decision, however, does not affect 
the question: now before us. There is no 
question as regards an alternation of status 
between the time ofthe entry in the 
Provincial Settlement and that in the Re- 
visional Settlement. The question is as 
to who was in occupation of and in pos- 
session of the land as tenant at the 
time of the “Provincial Settlement and 


(1) 75 Ind. Cas. 427; 5 P. L. T. 140; 1 Pat. 167; 4, 
I. R. 1922 Pat, 548. 
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at the time of the Revisional Settlement. 
There was no question of status involved 
in the case and, therefore, the only ques- 
tion is as regards possession and I, there- 
fore, hold that the entry in the Revisional 
Settlement Record cannot be considered 
to have been rebutted by the entry in the 
Provincial Settlement Record. 

The next point argued is that as both 
parties challenge the correctness of the 
entry in the Revisional Settlement the 
presumption of ‘correctness is rebutted, As 
regards the defendant, what he alleged was 
that there were certain trees standing on 
plot No. 96-709 which was entered in his 
name, but those trees were not shown in the 
Revisional Settlement. From this it is 
argued that the defendant does not admit 
the correctness of the entry in the Re- 
visional Settlement. The presumption 
raised by the entry in the Record of Rights 
is a statutory presumption and the fact 
that both parties alleged that, the entry 
was incorrect in certain respects, will not 
take away the statutory presumption 
attached toit. In Murali Dhar Aditya v. 
Thakur Das Mondal (2) an observation was 
made by the learned Judges of the 
Oalentta High Court to the effect that 
where both the plaintiff and the defendant 
in a suit repudiate an entry in the Record 
of Rights, the presumption arising from 
the Record of Rights may be held to have 
been rebutted. This would depend on 
the circumstances of each case and no 
hard and fast rule can be laid down. The 
presumption, attached to the entry under 
the law must stand and the question as 
to whether the presumption had been re- 
butted by evidence adduced in the case 
must depend upon facts and circumstances 
in each case. We have, moreover, got the 
finding in the judgment of the learned 
Subordinate Judge to the effect that the 
entry in the Revisional Settlement was 
made on the admission of the plaintiff. 
There is also a finding upon the evidence 
that the plaintiff hadfailed to prove posses- 
sion within twelve years of the suit. On 
these findings this second appeal must be 
dismissed with costs. 

acpherson, J.—I agree. The find- 
Tan of the first Court were that on all the 
evidence, oral and documentary, the plaint- 
iff had failed to rebut the presumption 
attaching to the entry in the Revisional 


(4) 51 Ind, Qas, 50, 


ABHIRAM BEDANTA U. GHINTAMANI BEDANTA. 


(i00 r. 0. 1927] 


Record of Rights in favour of the defend- 
ant, which indeed had been made with the 
assent of the plaintiff and that the plaint- 
iff had not been in possession within twelve 
years of the institution of the suit. These 
findings were affirmed on appeal. On each 
of these findings the suit must fail. As 
regards the plea advanced before us that 
the entry in the Revisional Record of Rights 
is rebutted: by the entryin the Provincial 
Record of Rights, the position is that these 
were by no means the only items of evidence 
in favour of the defendant on which 
the Courts Had to determine the facts and 
the appreciation of the facts by the lower 
Appellate Court on materials proper for 
its consideration is binding in second 
appeal. But even if there had been nothing 
more before it than the two competing 
entries in the Provincial and Revisional Re- 
cords of Rights with presumption attaching 
to each of correctness at the date which it 
was finally published, it cannot be said as 
a matter of law that the earlier .entry is to 
be preferred to the later entry. The desi- 
sion in Raghunath Misra v. Ram Behera 
(1), appears to me, with all respect, not to 
be correct. In the first place, the question 
is not one of law and in the second place, 
it cannot, in the absence of other considera- 
tions (which in the ruling cited do not 
appear to have existed), be said to be even 
reasonable to prefer the earlier entry, since 
the presumption is that it would not have 
been altered by the officer revising the 
Record of Rights unless for good reason, 
Such might be either that the position had 
changed or that the former entry was, in 
spite of the presumption of correctness 
attaching to it, proved to his satisfaction to 
þe erroneous. 

cTo my mind the statutory presumption 
of correctness attaching to an entry in the 
Record of Rights is certainly not rebutted 


.and generally is hardly even weakened by 


the fact that it is challenged or repudiated 
wholly or in part by both parties to a liti- 
gation. In law that presumption can under 
the amendment of 1907 only be rebutted 
by evidence that it is incorrect. And the 
result of experience is that an entry, which 
both parties assail, generally representa 
with substantial accuracy the actual facts 
as an unprejudiced observer has found 
them on the spot, 
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ALLAHABAD HIGH COURT. . 
Civit Reviston No. 156 or 1926. 
January 7, 1927. 
Present;—Mr, Justice Ashworth.. 

L., MADAN LAL—P taintirF— 
APPLICANT 

versus | 
LAL CHAND—DEFENDANT— OPPOSITE 
Party < 

Negotiable Instruments Act (XXVI of 1881), ss. 8, 
78--Provincial Small Cause Courts Act (IX of 1887), 
s. 25—Promissory note—Payment to ‘real lender, plea 
of, whether can be entertained—Mistake of law— 
Revision—Interference by High Court. j 

There should be no interference under s. 25 of the 

‘Provincial Small Oause Oourts Act unless it clearly 
appears that some substantial injustice to a party 
has directly resulted from a material mis-application 
or mis-apprehension of law or material error in pro- 
cedure committed by the lower .Court. Any decree 
passed on a wrong view of law must cause substan- 
tial injury to some party in the suit but every such 
injury is not necessarily ap injustice inviting inter- 
- ference under s. 25. 

The effect of s, 78 of the Negotiable Instruments 
Act read with s. 8 of the Actis that a promissory 
note can only be discharged by payment made to 
the holder of the note and, therefore, ina suit upon 
such note evidence cannot be allowed to be given 
to show that the note was not really executed in 
the plaintiff's favour or that it had beén discharged 
by payment to the person who was the real payee 
of the note. Where, however, such evidence is ad- 
mitted by a Small Cause Court and the suit is 
dismissed on the finding that the defendant took 
nothing from the plaintiff and has paid ‘off the 
amount of the note to the reallender, the High Court 
will not interfere with the decree in revision under 
8. 25 of the Provincial Small Cause Courts Act, 
inasmuch as no substantial injustice is caused to 
the plaintiff by reason of the erroneous view of law 
‘adopted by the trial Court. ; 

Civil revision from an order of the Small 
Causé Court Judge, Kasganj,’ dated the 

‘18th of June, 1926. . K 

Mr. S. N. Seth, for the Applicant. 


JUDGMENT.—This is an application 
in revision unders, 25 of the Provincial 
Small Causeg Courts Act against a decree 
ofthe Small Cause Court Judge of Kas- 
ganj dismissing the plaintiff-appellant's 
suit against the defendant-respondent on 
the basis of a promissory note. 

The plaintiff was admittedly the holderof 
the promissory note and s. 78 read with s. 8 
of the Negotiable Instruments Act XXVI 
‘of 1881 enacts that such a note can only 
be discharged by payment made to the 
holder of the instrument. There can be 
no doubt that the lower Court should not 
have allowed evidence to show that the 
promissory note was not really executed 
in the plaintiff's favour or evidence that the 
note had been discharged by payment to 
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the person really interested. This was held 
in the Full Bench decision of the Madras 
High Court Subba Narayana Vathiyar v. 
Kamaswami Aiyar (1). There can be no 
doubt, therefore, that the decision of the 
suit by the lower Court was not according 
to law. 

The question, however, arises whether 
the mere fact of the decision not having 
been according to law will justify inter- 
ference in revision. The power to revise 
conferred by s. 25 of the Provincial Small 
Cause Oourts;Act is a discretionary power 
and it has been ruled by a Full Bench 
decision of this Court, Muhammad Bakar v, 
Bahal Singh (2), that there should be no 
interference under s. 25 of the Small Cause 
Courts Act “unless it clearly appears that 
some substantial injustice to a party to the 
litigation has directly resulted from a 
material mie-application or mis apprehen- 
sion of law or material error in procedure 
in the Court of Small Causes.” Now, any 
decree passed on a wrong view of law must 
cause a substantial injury to a party whose 
suit is dismissed by reason of that mistake. 
But this injury is, not necessarily an in- 
justice. In the present case the lower 
Court found that the plaintiff was not 
entitled in justice to recover the money as 
he made no payment to the debtor and as 
the debtor had paid the real person in con- 
sideration of whose loan the promisgory 
note was executed. In these circumstances 
Iam unable to hold that the dismissal] of 
the suit caused a substantial injustice to 
the applicant. Iam bound by the decision 
of the Full Bench of this Court referred to 
above to hold that s. 25 of the Act must not 
be invoked in the absence of such sub- 
stantial injustice. 

Accordingly this application is dismisced 
but as no one appears for the opposite party 
I make no order as to costs, 


2K. Application dismissed, 
a ys nes M. ae ae a. L. J. 508 (F. BJ). 
.211; A. W. N. (1891) 80; 7 Ind. Dec. (N. s 
173 (F.B). oe ae) 
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ALLAHABAD HIGH COURT. 
Sxconp Civin Appsat No. 1440 oF 1925. 
January 27, 1927. 
Present :—Mr. Justice Lindsay and 
$ | ` Mr. Justice Sulaiman. 
Musammat YASRAB BANO—PhalIntTIFF 
—APPELLANT 
versus ` 
Syed ZAHUR HUSAIN AND OTHERS— 
DERENDaNTS—RESPONDENTS. 
Agra Pre-emption Act (XI .of 1922), s. 12 (1) — 
Pre-emption-—Plot becoming ‘petty proprietary interest’ 
—Right of pre-emption, whether lost—-Wajib-ul-arz— 
Custom of pre-emption, whether extends to ‘petty pro~ 
prietary interests. i 
_A co-sharer in a patti 
Fight of pre-emption regarding a plot forming part 
of the patti so long as it has not been éxecluded from 
the patti even though it has become a ‘petty pro- 
prietary interest’. : ; : 
” If there is a. record of custom in a wagib-ul-arz 
providing for pre-emption, whatever the extent of the 
custom may be and:in whatever way it may be ex- 
pressed there is a right of pre-emption under the 
Agra Pre-emption Act which can be exercised in res- 
pect of-a petty proprietary. interest. , 
: Second -appeal from.a decree of- the 
Second Additional Subordinate Judge, 
Allahabad, dated the 17th of March, 1925. | 
Messrs. P. L. Banerji and Haider Mehdi, 
for the Appellant. «°° ” ka A 
Dr..K. N: Katju and Mr. Majid. Ali, for 
the Resporidents. ` ` i ; 


JUDGMENT.—In our opinion this 
appeal must be allowed; the decree of the 
lower Appellate Court set aside, and the 
decree of .the: Court of first instance 
restored. >. i ; : wi 
. The suit was a suit for pre-emption of an 
area of 18 biswas comprised on a plot No. 94: 
It is clear on all hands that at one time, at 
any rate, this plot: No. 94,formed_ a portion 
of apatti called “Patti Haider Husain” in 
which the plaintifi-pre-emptor is a co- 
sharer and in which the vendee is not, - 

It is stated that in consequence of some 
litigation which took place in the year 1918 
this area of 18 biswas came to one Nawab 
Husain, and it is further stated. that by 
reason of a compromise which was arrived 
at between the persons who were owners of 
this patti, Nawab Husain was given a pro- 
prietary interest in these 18 biswas of land. 
16 was also stated by Counsel in the trial 
Court that revenue had been assessed on 
these 18 biswas but it was not known whe- 
ther the revenue had been paid or not. 

e The lower Appellate Court seems to have 
thought that by reason of these proceedings 
jn the year 1918 this area of 18 biswas had 


is entitled to enforce his 
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become what is known as kagiat mutafarriqa 
or, to adopt the expression used in the Agra 
Pre-emption Act, a petty proprietary 
interest. 

We are prepared to assume that this area 
of 18 biswas had become a petty proprietary 
interest, but we fail to see why for that 
reason it ceased to be part and parcel of 
Patti Haider Husain. Thereis nothing to 
show that the judicial proceedings of the 
year 1918 had the effect of excluding this 
parcel of land from Patti Haider Husain 
and we must, therefore, take it that the plot 
still remains in Patti Haider Husain, 
although it may have become a petty pro- 
prietary interest. . 

If, theréfore, there is a right of pre- 
emption in respect of this property, it is 
clear that the plaintiff has the right to pre- 
empt. It is not made to appear that there 
wasany co-parcener inthis petty proprietary ` 
interest, and that being so the right to pre- 
empt accrues to persons who are mentioned 
in Class II of s. 12, sub-s, (1) ofthe Act. The 
plaintiff is a co-sharer in. Pattt Haider 
Husain and the vendee is not. - 

It was sought to be argued that no 
custom of pre-emption ought to be pre- 
sumed to exist here because it is said: 
in the wajib ul-arz “the record is only § 
Record of Right to pre-empt proprietary 
interests.” In our opinion if there is a 
record of custom in the wajib-ul-arz pro- 
viding for pre-emption, whatever the extent 


.of custom may be and in whatever way it 


may be expressed, there is a right of pre- 
emption under. the Act which can, be 
exercised in respect of a petty proprietary” 
interest, - i i 

We allow the appeal, set aside the decree 
of ‘the Court below: and-restore the decree 
of the Court of first instance. The re~ 
spondents will pay the costs of the plaintiff- 
appellant bothin the lower Court and in 
this Court. -Costs in this Court ‘will in- 
clude fees.on the higher scale. 

A. N. A. ` © Appeal allowed, : 
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OUDH CHIEF COURT. 
CRIMINAL APPLICATION No. 155 or 1923, 
November 5, 1925.’ 
Present :—Sir Louis Stuart, Kr, 
Chief Judge. 
Syed ALI ABBAS alias BANNEY 
SAHEB AND OTHERS —ÅCCUsED— 
f APPLICANTS 
versus 


. EMPEROR—COMPLAINANT— 


OPPOSITE Paxty. 

U. P. Excise Act (IV_ of 1910}, ss. 88, 68- -Scarch 
without warrant—Officer's duty to record reasons— 
Omission to record—Mere irregularity—-Procedure re~ 
lating to search—Code of Criminal Procedure, how far 
applicable—Irregularity of search, effect of, on con- 
viction, 

It is the duty of a Police Officer before proceeding 
to make a search without a search warrant, under 
s. 53 of the U. P. Excise Act, to record his grounds 
for believing that the obtaining ofa search warrant 
might afford the offender an oppertunity of escaping 
or of concealing the evidence of the offence. But 


the omission to record such grounds is not an: 


illegality but a mere irregularity, especially where 
the officer has clearly recorded his intention to make 
the search before proceeding to search, {p. 705, col. 2.] 

In making a search without a search warrant under 
the U. P. Excise Act a Police Officer is not confined to 
the strict provisions of the Code of Criminal Procedure 
relating to searches but only to those provisions, in so 
far as they are applicable under the Act. As the proce- 
dure for making searches under the Code relates to 
making searches under a search warrant it cannot be 
applied in entirety to searches which are made without 
a search warrant. [p. 706, cols.1 & 2.) 

Entering a house to be searched, by a ladder, is not 
an act explicitly forbidden by law, although it is not 
ey to make an entry in such manner. [p. 706, 
col. 2, 

A man proved to have been in possession of an 
article against the law cannot plead asa defence that 
the search was irregular. [ibid 


Emperor v. Allahdad Khan (1) and Ali Ahmad‘ 


Khan v. Emperor (2), followed. : 
| Courts should pass very severe sentences upon 
persons who pander to the unhealthy cravings of men 
by supplying them with intoxicating drugs. [ibid.] 
Criminal application against an order of 
the Sessions Judge, Lucknow, dated the 
5th September, 1925, modifying that of the 
Magistrate First Class. Lucknow, dated the 
llth July, 1925. 


Mr. H. C. Dutt, for the Applicants. 


Mr. N. N. Ghoshal, for the Government 
Advocate, for the Crown. 


JUDGMENT.—The applications in 
revision of four persons Saiyed Ali Abbas 
alias Banney, Nadir Agha, Mustafa Hussain 
and Tassadduq Husain arise out of their 
convictions in connection with a raid 
made by the officer in charge of the 
Lucknow Kotwali on the 23rd of May, 


45 
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1925. It appears from the evidence of 

that officer that he received information 
to the effect that there was a trafie in 
cocaine proceeding in a certain house ir 
the city. In order to check the accuracy 
of this information he sent a man un- 
named (who was clearly an informer) with 
three marked currency notes to purchase 
cocaine. When the man came back with 
cocaine the officer proceeded to collect a 
large party of Police and others to make 
a raid upon the premises. Hehad under 
s. 53 of Local Act IV of 1910 authority 
to search the premises without a search 
warrant, if he was satisfied that the ob- 
taining of a search warrant might well 
alford the offender an opportunity of 
escaping or of concealing evidence of the 
offence. It was, however, his duty before 
he proceeded to make a search without 
a search warrant, to record the grounds 
of his belief that the offender was likely 
to escape cr conceal the evidence of his 
offence before he made the search, I 
cannot find that this officer did record 
the grounds of his belief in accordance 
with the procedure, although he clearly 
recorded in the, Police diary the fact that 
he was proceeding on his way to search 
the house. His omission to record the 
grounds of his belief, in view of the fact 
that he clearly stated his intention of 


- making the search, would hardly amount 


to illegality, although it was certainly an 
irregularity. When the premises were ap- 
proached the Police Officer put a ladder 
against the wall and sent up certain con- 
stables to get into the premises and open 
the front door. Before the door was open- 
ed two men, the applicants Mustafa Husain, 
and Tassadduq Husain, were seized Ly 
the Police outside the premises and were 
found to be in possession of cccaire., 
After the front door had been opened 
Saiyed Ali Abbas alias Banney and Nadir 
Agha were found lying on two heds, 
Inside the pillow which was under the 
head of Saiyed Ali Abbas was cceaine 
and under the pillow of the bed occupi- 
ed by Nadir Agha wes cocaine. Upen 
these facts the applicants were convicted 
in separate trials bya First Class Magis- 
trate in Lucknow under the provisio;s 
of s. 60 of the Local Act to which l kaye 
referred. There was one other conviciicn 
which has been set aside by the Sessicus 
Judge. The Sessions Judge has made a 
modification in the sentences. The appli. 
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cants stand convicted of offences under the 
Act. They were released by the learned 
Judicial Commissioner on bail and are on 
‘bail at present. This is not. a case in 
which any cause has been shown why [| 
should depart from the usual practice of 
accepting findings of fact without demur. 
There are very occasional instances‘ in 
which in a criminal revision the revising 
Court is justified in examining the find- 
ings of fact and varying them, but this 
ig not such a case. The evidence which 
was parfectly straightforward was believ- 
ed by the Magistrate and believed by 
the Sessions Judge and I do not propose 
to dismiss their finding as to: its credibil- 
ity, and it must be taken that cocaine 
was found on the persons of Mustafa Hus- 
sain and Tassadduq Hussain, was found 
in a pillow on the bed on which Syed 
Ali Abbas was lying and under a pillow on 
the bed on which Nadir Agha was lying. 
These men have thus clearly committed an 
offence under s. 60 of the Act. But it is 
argued that the search of the house was 
illegal and irregular, and thatthe irregu- 
larities and illegalities were such as to vitiate 
the convictions. I can decide these points 
very briefly. There was no illegality. There 
“wasan irregularity on the part of the officer 
in not recording the grounds of his belief 
as to the necessity of making a search 
without warrant but this omission was of 
a very trivial nature in co faras an omis- 
sion to follow the procedure contemplated 
by the law can be of a trivial nature. 
he officer has stated in his evidence his 


zeasons for making the search without a. 


warrant. They were that having satisfied 
‘himself—and satisfied himeelf correctly— 
that there was cocaine on the premises he 
was afraid that it might bemade away with 
if a search warrant was applied for in the 
ordinary course of law. His omission to 
record the reasons which he undoubtedly 
had could in no way prejudice any of 
the applicants. Nevertheless the omission 
was an irregularity. In making the search 
without a search warrant the officer was 
not confined to the strict provisions of 
the Code of Criminal Procedure relating 
to searches but only to those provisions, 
in co far as they are applicable under 
the Act. As the procedure for making 
searches under the Code of Criminal Pro- 
cedure relates to the making of searches 
under a search warrant tke procedure 
gould not be applied in entirety to 
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searches which were made 
search warrant. 


without a 
Therefore, the entrance 


by the ladder was not an act explicitly 


forbidden bythe law. I should not advise 
ao entry to be made in this manner in 
all cases but in this particular case it did 
no harm. Granting, however, that the 
use of the ladder constituted another irre- 
gularity, the fact remains that in a case 
of this kind when a man is proved to 
have been in possession of an article against 
the law he cannot plead as a defence 
that the search was irregular. In follow- 
ing this view I am adopting in the main 
the principles laid down by a Bench of 
the Allahabad High Court in Emperor v. 
Allahdad Khan (1) and by a Single Judge 
of the same Court in Ali Ahmad Khan v. 
Emperor (2). In this particular case it is no 
hardship to the applicants to be unable to 
plead that the irregularity vitiated the 
search for the irregularity was of sucha 
trivial kind that it could not possibly 
prejudice them. I consider that the appli- 
cants, therefore, were rightly convicted. 

In regard to the question of sentence I 
wish to put forward my views of the nature 
of the offence. I donot think that itis 
always recognised in this country what are 
the enormities of the traffic in cocaine. 
Many people are under the impression 
that cocaine is no more harmful than 
opium, This impression is based on an 
absolute ignorance of the results of cocaine 
upon those unhappy persons who consume 
it. It is sufficient to say that cocaine 
when taken as itistaken by the victims 
of the drug will ruin the recipients 
mentally and physically. In the interest 
of the community it behoves the Courts 
to pass very severe sentences upon persons 
who pander tothe unhealthy cravings of 
their fellow creatures by supplying them 
with this drug. Their motives for sup- 
plying it are as low motives as can actu- 
ate a human being. They supply the 
drug because a very large profit is made 
by poisoning the public in this manner. 
For these reasons I refuse to reduce the 
sentences upon any one of these persons, 
I direct that they surrender at once to 
their bail and serve out the unexpired par- 
none - their sentences. 


A. Order peered nk, 
(1) 19 Tad, ee 332; 35 A. 358; 11 A. L. J. 449; 


14 Or. L. J 
(2) 81 Ind. on 615; 46 A. 88; 21 A. L, J. 858; A, 


I. R.1924 All, 214; 25 Cr. L. J. 967. 
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LAHORE HIGH COURT. 
CriminaL Revision Petiticn No. 1753. 
or 1926. _ 
February 1, 1927. 
Present: —Mr. Justice Campbell. 
BEHARI LAL—AccosED—PETITIONER 
versus 


EMPEROR— RESPONDENT. 

Evidence Act (1 of 1872), s. 25—Recovery list signed 
by, accused, admissibility of, to prove accused's posses- 
sion of premises. 

Tf the putting of signature to the recovery list by 
the accused is evidence that the house searched be- 
longs to him, this would be an incriminating state- 
ment of the nature of a confession and would not be 
admissible against him under s. 25, Evidence Act, 


Petition, under s. 439, Criminal Procedure 
Code, for revision of an orderof the Ses- 
sions Judge, Gujranwala, dated the 4th 
October, 1926, affirming that of the Magis- 
trale, First Class, Gujranwala, dated the 
12th July, 1926. 

Mr. Nianat Rat, for the Petitioner. 

Mr. R. C. Soni, for the Respondent. 

SUDGMENT.—The petitioner has 
been convicted of offences under s. 61 of the 
Excise Act, and the Magistrate’s decision 
wasendorsed on appeal by the Sessions 
Judge. He has come to this Court on 
revision, the contention being that there 
is no evidence to support the finding that 
the house in which the incriminating 
articles are alleged to have been found 
belonged to, or was in possession of, the 
petitioner. 

The final conclusion of the learned Ses- 
sions Judge is that the prosecution evidence 
coupled with the fact that the accused put 
his signatures on the list of: recovery con- 
clusively proves that the accused was in 
possession of the house from which the 
articles were recovered. I consider it very 
doubtful whether the fact of the accused 
putting his signature on the recovery list 
is admissible in evidence against him in 
this case. Ifitis evidence that the pre- 
mises searched belonged to him, this 
would be an incriminating statement of 
the nature of a confession toa Police Officer 
and could not.be proved by reason of the 
prohibition contained in s. 25 of the Indian 
Evidence Act. The rest of the prosecution 
evidence conists of the statements of Sub- 
Inspector, Ram Rang, ‘Dayal Singh and 
Suchet Singh. All three describe the search 
ofthe building where the excisable articles 
were discovered and speak generally of 
the place as the accused’s house, None of 
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them, however, is resident of the village, 
and no reasons are given for calling it the 
accused’s house. The Sub-Inspector has | 
stated that on arriving in the village with a 
raiding party he saw the accused running 
through the bazar in a suspicious manner 
and that he pursued the accused and found 
him about to unlock the house in question. 
He was prevented by the Sub-Inspector and 
the key was taken from him and the house 
was guarded. In due course, after the 
search of other houses, this place was 
searched and lahan and other articles were 
found in it. 

The fact that the accused was trying to 
unlock the house does not prove con- 
clusively that it was his house. He clearly 
denied when he was examined in Court, that 
the house was his and he produced a 
number of defence witnesses to prove 
that he did not live in the village. Oneof 
the witnesses was the Patwari who stated 
that the house belonged to Multani Ram, a 
cousin of the petitioner, This, at any rate, 
would be one explanation for the accused’s 
alleged behaviour in trying to get into the 
house when he saw an excise raiding party 
in the village. 

It appears to me that it would have been 
perfectly possible for the prosecution to 
prove positively who occupied this par- 
ticular house. The failure to doso creates 
a flaw in the case which must be fatal 
to it. 

Iaccept the petition and acquit the 
petitioner who will be released and his 
fine, if paid, will be refunded. 

RL > Petition accepted, 


inant 


ALLAHABAD HIGH COURT. 
CRIMINAL Revision No. 702 oF 1926. 
January 17, 1927. 
Presenti—Mr. Justice Dalal. 
JANKI RAI—AcCCUSED— APPELLANT 
versus 
EMPEROR—Opvosits Parry, 

Penal Code (Act XLV of 1860), s. 199—Written 
statement of party, whether ‘a declaration which 
any Court of Justice is bound or authorised tu res 
cetve'—-False statement in written statement—Offence. 
_A written statemant filed by a party under O, 
VIII, r. 1, of the Civil Procedure Code, is not a des 
claration which any Court of Justice is bound or 
authorised by law to receive within the meaning 
of s. 199 of the Penal Code, and a person who makes 
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2 false declaration in a written statement does not, 

therefore, commit an offence under the section. 
Criminal revision from an order of the 


Sessions Judge, Azamgarh, dated the 20th 
October, 1926. 


Dr. M. L. Agarwala, for the Applicant. 
The Assistant Government Advocate, for 
the Opposite Party. 


J UDGMENT.—This is an application 
in revision from the judgment of a learned 
Sessions Judge upholding the applicant's 
` conviction under s, 199 of the Indian Penal 

Code. The facts are admitted as they 
must be here by the applicant's learned 
Counsel, Dr. Agarwala. He raised a point 
of law that on those facts no offence was 
committed under s. 199. 

In a suit for sale against a Hindu father 
and his sons the father filed a written 
statement tothe effect that the money was 
borrowed for the benefit of the plaintiff's 
father, who was a brother of the applicant. 
The written statement was verified as re- 
quired by the provisions of O. VI, r. 15, 
but the Court had not ordered proof of 
the statements made therein by affidavit 
asit bad power to dounder O. XIX, r. 1. 
Under the circumstances, the question 
before this Court is whether the written 
statement falls within the terms ofs. 199 
which makes punishable any declaration 
which any Court of Justice is bound or 
authorised by law to receive as evidence 

of any fact. A written statement is a 
pleading under O. VI, which describes 
how pleadings are to be prepared. Order 
VIII, r. 1, lays down that a defendant may 
present a written statement of his defence. 
After the written statement is filed, the 
Court ascertains from each party or his 
Pleader admission or denial of allegations 
of fact made in the plaint or written 
statement. This is provided forin O. X, 
ry. J. These admissions or denials are the 
basis of issues to be framed bythe Court. 
The Civil Procedure Code does not provide 
that statements in written statements are 
to be received as evidence. The pleadings 
lay down the points of difference between 
the parties which have to be decided by 
the Court on evidence to be recorded 
subsequently. It is for this reason that 
the importance of recording the evidence 
of parties is constantly pointed out to 

Civil Courts. In the present case as in the 

majority of cases the Court did not proceed 

to réecrd the statement of the applicant. 
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If the applicant had repeated on oath 
the statements of the written statement 
which have been found to be false, he 
would have rendered himself liable to 
prosecution under s.193. Under s. 21 of 
the Evidence Act, a Court is bound to 
recéive in evidence admissions of a party, 
but no such rule applies to denials. In 
my opinion an allegation in a written 
statement is not evidence of any fact, 
which » Court is bound or authorised by 
law to receive’ Dr. Agarwala referred 
the Court to a ruling of the Calcutta 
High Court, Chandi Pershad v. Abdul 
Rahman (1). The accused person made a 
declaration toa Municipality as prescribed 
by Statute in order to obtain a license 
for horses and conveyances. In that case 
the learned Judges held that a prosecution 
under s. 199 would not be tenable on 
the ground that the statement made by 
the accused in that case was no evidence 
at all against any one but himself and 
could only be evidence against himself 
as proving an admission by him and no 
more, i 

1 set aside the conviction and sentence, 
and order the applicant tobe released at 
once if he isin Jail and direct the fine, if 
recovered, to be refunded. Ifhe has given 
a bond, it shall be cancelled. 


A. N. A. . Conviction set aside, 
(1) 22 0. 131; 11 Ind. Dee. (w. s.)-89. 





CALCUTTA HIGH COURT, 
CriminaL APPEAL No. 447 oF 1926. 
December 22, 1926. 
Present :—Mr. Justice Cuming and 
Mr. Justice Gregory. 
NAZIR AHMED— AGCUSED— APPELLANT 
Versus 
EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V.of 1898), s. 476— 
False charge to Police—Committal of accused—Sessions 
Court whether competent to complain for false charge 
—Offence committed ‘in relation to’ proceedings, mean- 
ing of. 7 

The words ‘in relation to’ in s. 476 of the Criminal 
Procedure Code are sufficiently wide to cover a 
case where the offence complained of is actually 
committed before the proceedings began in the com- 
plaining Court. |p. 709, col. 1.) 

A. person making a false charge to the Police 
commits an offence ‘in relation to’ the proceedings 
in the Sessions Court to which the accused is sub- 
sequently committed for trial and the Sessions Court 


[1001 O. 1927] 


is, therefore, competent to make a complaint in res- 


pect of such offence under s. 473 of the Criminal 
Procedure Code. 


Daroga Gope v. King-Emperor (1), applied. 
Babus Jatindra Kumar sen Gupta and 
Raj Kumar Chakravarti, forthe Appellant. 
Mr. Khundkar, Deputy Legal Remem- 
brancer, for the Crown. 
JUDGMENT.—This is an appeal by. 
one Nazir Ahmed against the order of. the 
learned Sessions Judge of Noakhali who 
has complained against him in that he 
brought a false charge of theft against one 
Nawab Ali. The case of theft was insti- 
tuted by Nazir Ahmad by giving inform- 
ation to the Polies. Tae Police enquired 
into the ease and sent up Nawab Ali who 
was committed tothe Sessions. The learned 
Sessions Judge found the case false and 


complained against Nazir Ahmad under 


s. 476, Criminal Procedure Code. The first 
point urged by the learned Vakil for the 
appellant is that the alleged offence was 
not committed ina proceeding or in rela- 
tion “to a proceeding before the Sessions 
Judge. The learned Vakil contends that 
the offence, if any, was committed by the 
institution of the case before the Police, 
and further thats. 476 refers to offences 
which are committed after the proceedings 
have began before the Court. 

We think, however, that the words “in 
relation to” are sufficiently wide to cover 
a case where the offence was actually com- 
mitted before the proceedings began in 
the complaining Court. In the present 
case the proceeding was the trial of Nawab 
Ali for theft by the Sessions Court and 
that Court found that the charge was false 
aod hence that the charge made to the 
Police was false. The false charge to the 
Police was obviously a matter related to 
the proceedings in the Sessions Court for 
it was the basis of the proceedings. Had 
there been no charge to the Police there 


would have been no proceedings in the. 


Sessions Court. 

So far as this Court is concerned the 
question may be considered as one of first 
impression. Qur attention has not been 
drawn to any decision of this Court since 
s 476 was amended. We are, however, forti- 
fied in the view that we take of the mean- 
ing of the expression ‘in relation to’ by a 
recent decision of the Patna High Court 
in the case of Daroga Gope v. Emperor 
(1). Mr. Justice Mullick beld that if two 


(1) 88 Ind. Cas. 1045; 5 Pat. 33: 6 P. L. T. 515; A.I 
R., 1925 Pat. 747; 26 Cr..L. J. 1269; (1926) Pat. 106, 
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offences are even remotely connected by 
the relationship of cause and effect then 
the first may be said to be committed in 
relation to the second. If we consider the» 
institution of the false case to the Police 
as the cause of the proceedings before the 
Sessions Judge and this we think no donbt 
it was, thenis may be held that the false 
case instituted before the Police was in 
relation to the proceedings in the Sessions 
Court. 

That being so the present case falls 
‘within s. 476 and the Sessions Judge had 
jurisdiction to make the complaint. Mr. 
Sen Gupta would then seem to argue that 
the evidence which is relied on is not. 
worthy of belief, that if we examine the 
evidence we shall not find it worthy of 
credit, 

That is a question for the trial Court 
to decide in'the first instance and not for 
us. It might obviously be very unfair to 
the appellant that we should express any 
opinion whatever on the point at this stage 
and we purposely refrain from so doing. 

The Magistrate who hears the case will 
decide it and it is not for us to do the 
work of the Magistrate, 

Tne appeal is dismissed. 

A N.A Appeal dismissed 
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MADRAS HIGH COURT. 

Ca MINAL Reviston Case No. 911 or 1925, 
URIMINAL Revision Patition No, 789 
or i926.. 

December 9, 1926. 

Present :-—Mr. Justica Wallace. 
GADDAM VENKATASUBBA REDDI 
— PETITIONER 
Versus 
EMPEROR—OPPOSITE Parry. 
Criminal Procedure Code (Act V of 1898), s. 144— 
Duty of Magistrates to protect civil rights of parti s — 

Section 144, when to be resorted to. 
It is the obvious duty of the executive to uphold 
the civil rights declared by its own Civil Court. 


- Although the interests of the public peace are para- 


mount, where a Magistrate must be aware that 
there will probably bə a disturbance of a person's 
civil rights it is his duty to exhaust every measure 
at his disposal to uphold declared civil rights befure 
he abandons the attempt, and he should resort to 
s. 144 of the Code of Criminal Procedure only if there 
isno time or opportunity for any other course. 


Petition, under ss. 435 and 439 of the 
(ode of Criminal Procedure, 1898, praying 
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the High Court to revise an order of the 
District Magistrate, Nellore, dated the 4th 
October, 1926, in D. Dis. No, 5587 of 1926. 
- Mr. V. L. Ethiraj, for the Petitioner, 

The Public Prosecutor; for the Crown. 

ORDER.—It is the obvious duty of the 
executive to uphold the civil rights de- 
clared by its own Civil Courts. Any omis- 
sion todo that is a confession of failure 
in duty. No doubt, the interests of the 
public peace are paramount, but, where. 
asin this case, the District Magistrate must 
be aware that there will probably be a 
disturbance of the petitioner’s civil rights 
at recurring: seasons every year, it is his 
‘duty to exhaust every measure at his dis- 
posal to uphold declared civil rights before 
he abandons the attempt, and he should 
resort to s. 144 of the Code of Criminal 
Procedure onlyif there is no time or op- 
portunity for any other coursé. I am not 
satisfied in this case, that all such other 
measures were used. The District Magis- 
trate, for example, by taking thought-in- 
time—it is part of his duty to take thought- 
in-time—could have those who threaten to 
interfere with the petitioner's civil rights 
bound over to keep the peace, or might 
have got down sufficient force to meet the 
crisis, or could perhaps have arranged, 
even atthe petitioner's cost for sufficient 
protection. It is not a’ proper course to 
do nothing to meet the crisis and then 
call ins. 144, Code of Criminal Procedure, 
to tide him over it, The District Magist- 
rate mustin future consider in time, whe- 
ther other measures, less incompatible 
with petitioner's civil rights are not avail- 
able which will enable him to secure that 
petitioner’s civil rights are upheld without 
any real danger to the publie peace, and, 
if they are available, adopt them in time, 

With these remarks this petition is dis- 
missed. 


V, N. V. -Petition dismissed. 





LAHORE HIGH COURT. 
Criminal Revision No. 1681 or 1926. 
January 28, 1927. 

Present: —Sir Shadi Lal, Kr., Chief Justice. 
Mr. P. F. LINTON-— ACOUSED— PETITIONER 

versus ` | 
EMPEROR rtarouca Sheikh MUHAMMAD 
e ALI—ComPLaINaNT— RESPONDENT. 
Criminal Procedure Code (Act V of 1898), s. 844— 
Stay of criminal proceedings pending civil susi, 


LINTON V. EMPEROR. ~ 
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Where the facts on which a criminal prosecution is 
based are in issue in a civil suit filed previously by 
the complainant himself, and the decision in the civil 
suit is likely to throw considerable light upon. the 
dispute in the criminal case, the criminal proceediugs 
should be stayed. till the decision of the civil suit, 
ip. 711, col. 2.] 

Case reported by the District Magistrale, 
Gujrat, with his No. 1614 of Sth November, 
1926, 


REPORT.—Faots.—On the 29th June, 
1926, Muhammad Ali, the complainant in the 
present s. 420, Indian Penal Code, case, filed 
a civil suit in the Court of the Junior Sub- 
Judge, Gujrat, against Mr. P. F. Linton, 
a resident of Calcutta, to recover a sum of 
Rs. 3,060 (principal Rs. 2,064-4-0 interest 
Rs. 935-12-0) on the ground that in the year 
1922 defendant had showed himself to be 
the Managing Director of the Firm of 
Linton Brothers, Calcutta, and in this 
capacity had agreed to supply 2000 tons of 
coal to plaintiff at the rate of Rs. 6 per ton. 
That Rs. 2,400 had been paid by plaintiff 
in advance to Mr. Linton for which, plaint- 
iff had obtained a receipt dated 28rd 
October, 1922. That only 18 tons of coal 
valued at Rs. 108 had been supplied by de- 
fendant. Subsequently Linton Brothers 
had transferred the working of the Com- 
pany as well as its accounts to another 
Company, N. M. Alexandar & Co., to whem 
plaintiff had applied for the fulfilment of 
the contract. Messrs. Alexander & Co., bad 
replied that there was no account of Sheikh 
Muhammad Ali plaintiff in the books of 
the Company. Plaintif had thereupon 
asked Mr. Linton defendant to recoup the 
balance with interest but had received ro 
reply from him; hence the suit for recovery 
of Rs. 3,000 was preferred. Defendant Mr. 
Linton represented by Mr. Des Raj, Advo- 
cate, admitted the receipt of Rs. 2,400 and 
the agreement to supply the coal but stated 
that he was not personally responsible fer 
any money, but the firm which had been . 
dissolved was responsible, The following 
issues were framed:— 

1. Whether Mr. P. F. Linton is person- 
ally liable? . oo. On plaintiff. 

2. Whether Kendnadih Coal Company 
and P. Datt and Company were necessary 


lahan LI NGANG KAN Ba On defendant. 
3. Whether plaintiffs suit is within 
time? 


4, Whether this Court has jurisdiction? 
5. Whether plaintiff is entitled to inter- 
est by way of damages and at what rate? 
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Groonps.—Now I find from the per- 
usal of the files that these issues were 
framed on th October, 1926, and the pre- 
sent complaint under s. 420, Indian 
Penal Code, was lodged by Sheikh Muham- 
mad Ali, the plaintiff in the civil suit, 
against Mr. Linton, defendant in the civil 
suit on 28th October, 1926, on the grounds 
that accused had received the money frau- 
- dulently and did not incorporate the receipt 


of Rs. 2,400 in the accounts of the firm.. 


The Magistrate issued the warrant against 
the accused after examining the complain- 
ant only and without seeing the file of the 
civil case. Now I consider that the Magis- 
‘trate has abused his discretion in issuing 
a warrant to compel the attendance in 
Gujrat of a person resident in Calcutta to 
answer a charge which is in issue and sub- 
judice in civil proceedings in Gujrat which 
were instituted by the complainant himself 
four months previously to the criminal 
complaint and upon the same facts. 
Farther, I consider that the Magistrate 
has acted unjudicially in refusing ‘the 
application of accused's Counsel to stay 
the proceedings till the decision of the 
civil suit which the Magistrate was empow- 
ered to do under s. 344, Criminal Proce- 
dure Code: Further, the Magistrate seems 
to have wrongly interpreted the discretion 
allowed him under s. 75 (2), Oriminal Pro- 
cedure Code, which contains no provisions 
that its operations are restricted to benefit 
pardanashin ladies. Iconsider that the 
Magistrate should not have refused to ex- 


amine the civil file or to hear the arguments ` 


of defence-Counsel for thé stay of proceed- 
ings which were based on the facts of the 
civil file. I do not consider that an order 
by me transferring the case to another 
Court under s. 528, Criminal Procedure 
Code, would materially benefit the accused 
as apparently under s. 75 (2), Criminal Prc- 
cedure Code, a warrant can only be can- 
celled by the Court issuing it, I consider 
that the facts on which the criminal prosecu- 
tion is based are completely in issue in 
Issues Nos. (1) and (2) framed by the Civil 
Court previous to the’ institution of the 
prosecution. With regard to the Magis- 
trate’s refusal to consider the objection of 
the accused’s Counsel it seems that the 
Magistrate does either not understand the 
scope of his powers under s, 202, Criminal 
Procedure Code, or else is biassed against 
the accused. 

For these reasons I consider that the pro- 


BENODINI HOWLDAR V. EMPEROR, 


71h 


ceedings of the Criminal Oourt should be 
stayed until the decision of the civil suit. 
However, since I do not find that I have the. 
power as a District Magistrate to do this, 
I forward the file of the criminal case to- 
gether with the file of the civil suit to the 
High Court at Lahore for favour of orders. 
On receipt of orders I propose, unless di- 
rected to the contrary, to transfer the file 
to another Court on account of the suspi- 
cion of bias noticed above. ` 

Mr. Mukand Lal Puri, for the Petitioner. 

Sheikh Abdul Qadir, K. B., for the Com- 
plainant. 

The Government Advocate, for the Crown. 

ORDER.—On the facts which are 
correctly stated by the learned District 
Magistrate, I am not prepared to accede to 
the contention urged by Mr. Mukand Lal 
Puri for the-accused that the proceedings 
in the criminal case should be quashed. 
‘It is true that the trial Magistrate made 
several orders which. were wholly unjustifi- 
ed, and that he fully deserves the strictures 
passed upon him by the District Magistrate. 
But I do not think that on the record, in- 
complete as it is, I should exercise my ex- 
traordinary jurisdiction as a Court of re- 
vision and quash the proceedings. 

I am, however, of opinion that the deci- 
sion of the civil suit, which was instituted 
by the complainant himself about three 
months before he brought the criminal case, 
is likely to throw considerable light upon 
the dispute in the criminal case; and that 
the proceedings of the criminal Court 
should be stayed -pending the decision 
of the civil suit, 

Laccept the recommendation made by the 
District Magistrate and order accordingly, 

R. L. Order accordingly. 


CALCUTTA HIGH COURT. 
ORIMINAL Revision Case No. 782 or 1926, 
November 18, 1926. 

Present :—Mr, Justice Cuming and 
Mr. Justice Gregory. 
BENODINI HOWLADAR AND 
ANOTHEXR— PETITIONEKS 
VETSUS 
EMPEROR— Opposite Party. 

Hindu Law—Guardianship — Marriage — Bride, 
whether must be given away by guardian personally. 
Under the Hindu Law itis not absolutely neces- 
gary that the bride should be given away by dhe 
legal guardian; what is necessary is that the giving 
away should be with the knowledge and consent of 
the guardian. Where, therefore, the bride's father 
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is unavoidably absent from the marriage and .the 
"bride is given away by the mother with the know- 
“ledge and consent of the father, the marriage is per- 
fectly valid. 


- Rule against the order of the District 
Magistrate, Backergunj. ; 

Mr. Surita and Babu Sures Chandra 
Talukdar, for the Petitioners. , 
 JUDGMENT.—This was a Rule grant- 
ed by my learned brothers Mr. Justice 
Chakravarti and Mr. Justice Roy on the 
District Magistrate of Backergunj to show 
cause why the conviction ofand the sen- 
tences passed on the petitioners under s. 
494, and s. 494 read with s. 114, Indian 
` Penal Code, should not be set aside on the 
grounds set forth in the petition. 

It would appear that Peary, petitioner 
No. 2, has been convicted of bigamy in 
marrying on Benodini Howladar petitioner 
No. lon the ground that she had already 
been married to one Jogeswar Kirtonia who 
was still alive. f 

The only ground which has been urged 
in support of this Rule is that the mother 
cannot make a gift of the bride to the 
bridegroom. It would appear that at tbe 
time when the first marriage took place 
the father of the bride for some reason or 
other wasiu Jail and was unable to be 
present and personally to give away the 
bride. It ie, however, admitted that what 
was necessary was that the giving away 
of the bride should be with the knowledge 
and consent of thelegal guardian and the 
evidence of the mother of the bride would 
go to show that the giving away of the 
bride was with the knowledge and consent 
ofthe bride’s father; she apparently had 
seen the father of the’ bride in Jail and had 
discussed the matter with him. She also 
gave her own consent to the marriage. 

We see no reason to interfere with the 
conviction and sentence, The Rule is ac- 
cordingly discharged. 


Zz. Ke Rule discharged. 


LAHORE HIGH COURT. 
CRIMINAL Revision Periton No. 15:0 oF 
E 1925. 
January 21, 1927. 
Present:—Mr. Justice Campbell. 
AMIR HASSAN—ComPLAINANT-— 
PETITIONER 


versus 
QADAR BAKHSH alias RAPPAR— 
Oprosrrm PARTY— RESFONDENT, 
Criminal Procedure Code (Act V of 18984, s. 145— 


4 AMIR HASSAN V, QADIR BAKBSH, 
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Scope of enguiry—Question of possession—Breach of 
peace—Final order, validity of. 

In proceedings unders. 115, Criminal Procedure 
Code, a Magistrate should not go into the question 
of title; his function ig-merely to go into the ques- 
tion of possession. A final order under s. 145, Criminal 
Procedure Code, should explain how a breach of peace 
is to be apprehended between the parties and contain 
a decision as to who was in possession of property 
on the date of the first order. [p. 713, col. 1.] 

Petition for revision of an order of the 
District Magistrate, Karnal, dated the 28th 
July, 1926, modifying that ofthe Magistrate, 
First Class, Karnal, dated the 10th March, 
1926. MH; 

Mr. S. A. Nasir, for the Petitioner. 

Mr. Shamair Chand, for the Respondent. 

JUDGMENT.—This case was com- 
menced by the Magistrate, First Class, 
Karnal, being moved under s, 145, Code of 
Criminal Procedure, by one Amir Hassan in 
respect of ashrine or tomb in the town of 
Shahabad. The respondent was one Qadar 
Bakhsh. The Magistrate first made an order 
under s. 145 (1) and when the parties 
attended the Court took evidence. He 
then recorded a finding that the place in 
dispute was the property of the Muslim 
community and directed that it should 
remain so until the community was ousted 
by due course of law and any disturbance 
of their possession in the meantime was 
forbidden. The body of the order, how- 
ever, is mainly occupied with the discus- 
sion as to the title in the place, and there 
is no clear finding whether any and which 
of the parties was at the date of the order 
under s. 145 (1) in possession. Qadar Bakhsh 
presented what he called a petition of appeal 
to the District Magistrate, and although 
the District Magistrate’s order shows that 
the petition was registered as a revision 
petition, nevertheless he has decided it 
as if it wasan appeal. The learned Dis- 
trict Magistrate in his order took some 
exception to the Magistrate having gone 
so fully into the question of ownership 
and observed-rightly that the Magistrate’s 
function was merely to go into the ques- 
tion of possession. He then expressed 
doubt whether it was a case where there 
was likely to be a breach of the peace. 
But he continued that since the place 
had been attached and as there was scarcely 
any evidence to establish the possession 
of any particular party, he refused to 
interfere with the attachment and further 
directed that one Kazi Abdul Latif be 
appointed receiver and the place made over 
to him, 


y 


a 
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Amir Hassan has cometo this Court on 
revision, contending that the District 
Magistrate had no jurisdiction to pass the 
order which he did and that he was only 
entitled to report the case to this Court 
recommending any alteration of the Magis- 
trate’s order which he considered should 
be.made, Qadar Bakhsh has also presented 
a fresh revision petition to this Court 
attacking the Magistrate’s action. His 
learned Counsel admits that the District 
Magistrate's order must be set aside, but 
submits that, in the circumstances the 
Magistrate's order should also be cancelled 
since the Police had reported that there 
was no apprehension of a breach of the 
peace and since neither the complainant 
nor the Muslim community had been proved 
to be in possession. 

It is pretty clear that if the learned Dis- 
trict Magistrate had realised (a) that no 
appeal lay.tohim and (b) that the Magis- 
trate had notin fact attached the property 
under s. 146, he would have reported the 
case for cancellation of the Magistrate's 
order. That order is unsatisfactory, in that 
it does not ‘explain how a breach of the 


peace is to be apprehended between these, 


two parties and does not contain any deci- 
sion about possession on the date of the 
first order, 

In my opinion the Magistrate's order 
must be set aside and I order accordingly. 
If the authorities consider any breach of 


the peace to be likely to occur fresh -pro-. 


ceedings can be taken. The result is that 


both revision applications Nos, 1580 anad- 


1813 are accepted. 


R. L. Applications accepted. 





CALCUTTA HIGH COURT. 
ORIMINAL REvISION No. 495 or 1926, 
August 24, 1926. 
Present:—Mr. Justice Mukerji and 
Mr. Justice Roy 

Rani SHASHI MUKHI DEBI 
CHAUDHURANI AND ornzrs— 
PETITIONERS 
versus : 
| SARAT CHANDRA CHAKRAVERTY 


AND OTHERS— OPPOSITE-PARTY.: 
Criminal Procedure Code (Act V of 1898), ss. 144, 
145—Police report and sketch, evidentiary value of — 


g Order under s. 144, how far evidence of possession— 
Evidence—Admission of documents without objection 


——Evidentiary value, whether may be challenged sub- 


‘sequently. 
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An order under s. 144 of the Criminal Procedure 
Code could only refer to a point of time when it was 
passed and cannot show who was in possession when 
the statutory period during which that order remained 
operative was at an end. [p. 715, col. 1.] 

A judgment of a Criminal Court in which a peison 
was acquitted and in which it was incidentally found 
that he wasin possession can only be evidence cf 
the fact that there was such a case and that it ended 
in such acquittal; the finding on the question of 
possession which isa ground of such acquittal can 
hardly be any evidence in subsequent proceedings 
between the parties with regard to the property in 
dispute. [ibid.] 

The only legitimate use to which a Police report 
and sketch prepared in connection with proceedings 
under s.145 of the Criminal Procedure Code could 
be put to is to treat them as the basis of the 
proceedings and as affording materials for deter- 
mining the likelihood of breach of the peace 
and of the identity of the subject-matter of the 
dispute and of the disputing parties. The fact 
evidenced thereby, of the Sub-Inspector having seen 
the parties in possession of certain plots cannot be 
treated as evidence of possession. [p. 715, col. 2; p. 
716, col. 1.] 

The fact that such documents were admitted with- 
out objection does not prevent their admissibility as 
evidence of possession being challenged subsequently, 
the question being not a mere question of mode of 
proof but a question of the evidentiary value of their 
contents. [ibid.] 

Rule against an order of the Deputy Magis- 
trate, Faridpur, passed under s. 145, Criminal 
Procedure Code, against which an applica- 
tion was made to the Sessions Judge, Faiid- 
pur. 

Mr: N. K. Bose and Babu Debendra 
Narain Bhaitacharjee, for the Petitioners. 

Mr. K. N. Chowdhury and Babu Birendra, 
Kumar De, for the lst Party Mr. Ama- 
endra Nath Bose and Babu Dwijendra 


Krishna Dutt, for the 3rd Party Opposite 


Party. 
` JUDGMENT. 

Mukerji, J.—This Rule relates toan 
order passed under s. 145, Criminal Pro- 
cedure Code, by a Deputy Magistrate of 
Faridpur. The proceedings were in respect 
ota chur about 2,500bighas inareain theriver 
Padma, near the Goalundo Ghat Railway 
Station. There were three parties to the pro- 
ceedings. The area has been divided into 
three portions, marked as Blocks A, B and 
C in the same map. Block A has been 
declared to be in possession of the first 
party, Block C of: the second party and 
Block B of the third party. The second 
partv have moved this Court and obtained 
this Rule. 

In order to deal with the contentions 
urged in support of this Rule it is necessary 
to state a few facts. The dispute relating 
to this chur has a long history at its back. 
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For our present purposes itis not necessary 
to go beyond the 29th January, 1925, when 
the Sub Inspector of Goalundo Ghat Thana 
visited the chur on information received 
about an apprehended breach of the peace. 
Qo that occasion the said Sub-Inspector 
prepared a sketch (Ex. 6) dividing the chur 
into three portions marked thereon as 
Blocks A, Band O as representing the lands 
of which he found the three parties, namely, 
the first, third and’second parties respectively 
in possession. This sketch (Ex.6) he submitt- 
ed along with a report, dated the 8th Feb- 
ruary, 1925. To prevent a breach of the 
peace he posted constables and also an 
armed guard on the chur. On the basis of 
the aforesaid Police report proceedings 
under s, 145, Criminal Procedure Code, 
were started on or about the 12th Feb- 
ruary 1925, but eventually on the 27th 


March, 1925, the said proceedings were . 


dropped and an order under’s. 144, Criminal 
Procedure Code, was passed, confining the 
possession of the three parties to the three 
blocks aforesaid. On the 9th April, 1425, 
thé said blocks were demarcated by the 
posting of pegs. The armed guard was 
withdrawn and only a few constables were 
left on the chur, With this relaxation of 
watch on, the part of the Police, certain 
disturbances took place on the 13th April, 
1925, These led to the institution of two 
criminal cases against the men of the second 
party. One of these cases ended in the 
acquittal of the men concerned therein, 
before the order complained of in the pre- 
sent Rule was passed. Itis said that the 
other case also had the same fate, though at 
the date of the said order it was yet pend- 
‘ing. The Sub-Inspector of Goalundo Ghai 
Thana then submitted a further report in 
continuation of the report of the 8th Feb- 
ruary, 1925, on the 26th April, 1925, and 
thereupon on the 28th April, 1925, the pre- 
sent proceedings under s. 145, Criminal Pro- 
cedure Code, were started. These proceed- 
ings terminated in the order, dated the 16th 
April, 1926, against which this Rule is 
directed. 

The Rule has been issued upon four 
grounds, being grounds Nos. 2,4, 5 and 8 
of the petition of motion. The contentions 
involved in these grounds have to be group- 
ed in a somewhat different way for the sake 
of convenience. 

‘The first contention relates to the admis- 
sibility ur rather the evidentiary value of 
three maps, Exs. L, Band 8. Exhibit L ig 
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the map of the chur prepared by a Pleader 
Commissioner Babu Hem Chandra Majum- 
dar under the orders of the Magistrate for 
use in these proceedings. It was consider- 
ed necessary to have an accurate map pre- 

pared by a trained surveyor showing the 

whole chur as well as the blocks which 

appeared in the sketch Ex 6, and that. is 

why this map was prepared. It does not 

appear that ithas been usedin evidence 

in respect of any matter which it purports 

to depict and the only use that has been 

made of itis to refer to it for identifying the 
blocks in respect of which the final order 

hasbeen made. Exhibit 8isthe map prepared 

in August, 1924, by an Amin Gopal Chandra 

Das in connection with certain demarcation 

proceedings under the Survey Act that took 

place at the time. This map is explanatory 

of Ex. 9 the order passed in these proceed- 

ings and is, therefore, relevant. As regards 

Ex. B which is a map prepared by a. 
Kanungoo at the instance of two of the 

parties, viz., the first and the second parties, 

it only shows the thak and the survey lines — 
relaid on the Commissioner’s map, Hx. L, 
and it is difficult to imagine how it is ir- 

relevant and in any case no reliance appears 
to have been placed on it in the order which 
is complained against in this Rule. This 
contention, therefore, is of no substance. 

The next contention is to the effect that 
certain pieces of documentary evidence 
which are very material on the question of 
possession and are in favour of the second 
party have not been duly considered by 
the Magistrate. This contention relates to 
the documents marked Exs. 7, P, Z6, T and 
X. Exhibit7 is an order in the order-sheet 
ofa previous case under s. 144, Criminal 
Procedure Code, dated 3lst April, 1924, in 
which the then Sub-Divisional Magistrate 
on a visit to the locality expressed the 
opinion that the present second party or 
rather the principal members of it were in 
possession of the chur and issued an injunc- 
tion on the first party in those proceedings 
restraining them unders. 144, Criminal Pro- 
cedure Code, from entering on the lands of 
the chur. Exhibit P is the order of the 
High Court, dated 18th March, 1424, refus- 
ing to interfere with the injunction, Ex. 7, 
and the learned Judges who passed that 
order were of opinion that the view as to 
possession which the Sub-Divisional Magis- 
trate had taken was right. Exhibit Z6 is the 
order-sheet of certain proceedings under 
s. 145, Criminal Procedure Code, which 
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were drawn up on the 23rd December, 1925, 
but were dropped on the same day, and 


which on the submission of the Police. 


report of the 8th February, 1925, were 
revived but were again dropped on the 
27th March, 1925, an order under s. 144, 
Oriminal Procadure Code, being passed 
instead as has been already stated. This 
last mentioned order under s. 144, Crimi- 
nai Code, has been referred to in the Magis- 
trate’s judgment. Exhibits X and T are 
judgments, dated 2yth June, 1925 and, 31st 
August, 1925,in certain criminal cases of 
rioting and mischief (one of these relating 
to one of the two cases which arose out of 
the occurrences of the 13th April, 1925), 
which ended in the acquittal of men of the 
second party and in which there are some 
observations showing that the accused con- 
cerned therein were in possession of the 
lands involved in those occurrences. Apart 
from the fact that some of these documents 
are not inter partes, the evidentiary value 
of the findings on the question of possession 
such as they are contained in these docu- 
ments, at the date with which we are con- 
cerned, is practically nil, Theorders under 
s. 144 could only refer to a point of time 
when they were passed and assuming that 
what was stated therein on the question of 
possession wasanything more thanthe opin- 
jon of the Courts which passed those orders, 
these orders cannot show who came to be in 
possession when the statutory period during 
which these orders remained operative was 
at an end. The judgments of the Criminal 
Courts, in which the men of the second 
_ party were acquitted and in which it was 
incidentally found that they were ia posses- 
sion, can only be evidence of the fact that 
there were those cases and that they ended 
in such acquittal, but the finding on the 
‘question of possession which is a ground of 
such acquittal can hardly be any evidence 
in the present proceedings. 

The third contention urged in support 
of the Rule is to the effect that the Police 
report, dated the 8th February, 1925, and 
the sketch Ex.6 have been wrongly used 
as evidence on the question of possession. 
Along with this contention it will be con- 
venient to deal with the fourth one, 
namely, that as because of the prohibitory 
order passed on the 27th March, 1925, tke 
parties were precluded from giving evi- 
dence of their possession in the entire 
chur, the Magistrate should have directed 
hisenquiry on the question of possession 
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notas at the date of the proceedings but 
as on 27th March, 1925. 

The process of reasoning by which the 
learned Magistrate has arrived at his con- 
clusion is as follows :—To quote his own 
words he was of opinion that “the oral 
evidence of the tenants and other wit- 
nes3es as regards facts of actual possession 
by the respective parties is notonly ofa 
partisan kind but lacks definiteness on 
most essential points.” He found, how- 
ever, that there were certain “ land- 
marks” in the evidence which were 
practically admitted by the parties and on 
which he could safely rely.’ He found 
that the sketch prepared by the Sub-Ins- 
pector of Goalundo Ghat Thana showed 
the possession of three parties in differ- 
ent portions of the chur which he depicted 
in the Blocks A, B and O. This posses- 
sion in his opinion remained intact till 


‘the 9th April, 1925, when pegs were posted 


demarcating the blocks, as already stated. 
He was further of opinion that there 
could not have been any change in the 
possession of the parties during this 
period because the armed guard remained 
on the spot from the beginning of Febru- 
ary to the first part of April, 1929. Ac- 
cordingly he held that the possession of 
the partias at the date of the proceed- 
ings—uoless there was a forcible and 
wrongful change on the 13th April, 19:25, 
which for the purpose of s. 145 is of no 
avail as being within two months from the 
date of the proceedings—was the same as 
it was onthe 29th January,1925, and as 
shown by the Sub-Inspector in his report, 
dated 8th February, 1925, and the sketch 
Ex. 6. Despite the very ingenious argu- 
ments advanced on behalf of the first and 
the third parties this is what seems to 
me to be substance of the reasoning of the 
learned Magistrate. This reasoning to 
my mind is perfectly sound, but for the 
assumption which it makes, namely, 
that the sketch Ex.6 and the statement 
in the Police report of the 8th February, 
1925, correctly represent the state of 
affairs as they stood at the time. If this 
assumption is correct, then no objection 
can be taken to the Magistrate having 
found possession at the date of the pro- 
ceedings and not on the 27th March, 1925, 
for in that case there was no change of 
possession from the 29th February, 1925, 
at any time forward. The only legiti- 
mate use to which the sketch and the re- 
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port could be put is to treat them as the 
basis of the proc2zedings and as affording 
materials for determining the questioa of 
likelihood of a breach of the peace and of 
the identity of the subject-matter of the 
dispute and of the disputing parties. 
The use that has been made of these docu- 
ments is to treat the fact, evidenced there- 
by, of the Sub-Inspéctor having seen the 
parties in possession of the respective 
‘blocks as a“ land-mark "—-the word being 
used figuratively—which serves as a guide 
leading to the conclusions at which the 
learned Magistrate has arrived. The 
other evidence on the.record has been only 
treated as corroborative of this map and 
Ex. 6 so far as this matter is concerned. 
T° am, therefore, clearly of opinion that the 
‘use that has been made of these two docus 
ments is nota proper one, and that they 
should be ex¢luded from consideration as 
evidence of possession. I am unable to 
accept as well-founded the arguments of 
the first andthe third parties that when 
these documents were admitted without 
objection their admissibility cannot be 
challenged now, because the question here 
isnot a mere question of mode of proof 
but a question of the evidentiary value of 
their contents on the question of posses- 


sion. ri 

The learned Sessions Judge in his order 
refusing to make a reference to this Court 
against the order appears to have taken 
‘the same view of this matier. He has, 
however, observed in his order that there 
are other materials on the record suffi- 
cient to justify the learned Magistrate in 
arriving atthe conclusion that the three 
parties are entitled to retain possession of 
the three blocks shown in tbe map Ex. 6. 
This also isthe argument that has been 
addressed to us by the first and the third 
parties in this Rule. We have accord- 
ingly examined the evidence, that is on 
the record and we note below our conclu- 
sions on that evidence. 

The observations of the learned Magis- 
trate as to the character of the oral evi- 
dence which have been quoted above are, 
in our opinion, too general and while they 
are correct in so far as the question of 
possession in respect of particular plots 
of the different tenanis is concernéd, 
there is a body of evidence which is clear, 
definite and unambiguous, That evidence 
estalUshes the following facts: (a) That 
the blocks lie within certain defined 
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boundaries, (b) that tha pr33as3ion of the 
difsrant tenants who hold lands on the 
border between two contiguous blocks 
dues not extend beyond the line separating 
one block from another, (c) that there is 
definite evidence showing that the blocks 
were in the possession of one or other o 
the parties at the datas of the Sub-Inspec 
tor's visit tothe chur on the 29th Janu 


` acy, 1925, and (d) thatitis more than im 


probable that there could hava been any 
change of possession in respect of these 
blocks so long as thearmed guard remain- 
ed on thespot, that is to say, until well 
within two months before the date of the 
proceedings. It is reasonable to sup 
pose thatif after the removal of the armed 
guard there was any change of possession 
it must have been by wrongful and forcible 
dispossession, of which no notice need be 
taken for our present purposes. The evi 


‘dence referred to above appears also tc 


have been relied upon by the learned Magis. 
trate and we see no reason why we should 
not accept it, ; 

We are, therefore, of opinion that there is 
no reason to interfere with the order com- 
plained of in this Rule and the Rule must 
accordingly be discharged, 

Roy, J.—I agree, 


A.N. A. Rule discharged. 
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LAHORE HIGH COURT. 
Criminau Revision Petition No. 1394 
< or 1926. 
January 31, 1927, 
Present :—Mr. Justice Broadway, 
MISRI LAL—Accusep—PstririonER 


versus 
EMPEROR—REsponpgnt. 

Public Gambling Act (III of 1867), ss. 4,5—For. 
feiture of money found on person—Construction a; 
penal Statutes—Benefit of doubt. 

Section 5 of the Gambling Act does not authoris: 
the seizing and forfeiting of money found on the 
person of a man arrested in a gaming house. [p 
718, col. 2.] i 

[Case-law discussed.] 

A penal Act should be construed strictly and wher 
there is any doubt the benefit of the same should b 
given to the subject. [ibid.] 

Petition, for revision of an order af the 
Sessions Judge, Delhi, dated the 23rd July 
1926, affirming that of the Magistrate, Firs 
Class, Delhi, dated the 15th May, 1926. 

Mr. Raj Krishna, for the Petitioner. 

Diwan Ram Lal, Assistant Legal Remem 
brancer, for the Respondent, 
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JUDGMENT. —This and the two con- 
nected petitions Nos. 1483 and 1526 of 1926 
arise out of certain proceedings taken 
under the Gambling Act III of 1867 in 
the Court of Mr. Muhammad Arif Magis- 
trate, First Class. It appears that a raid 
was made by the Delhi Police on the 
16th October, 1925, on certain premises 
with the result that thirty-six persons 
were arrested and sent ‘up for trial 
under ss. 3and 4 of the Gambling Act IH of 
1867. The result of the prosecution that 
followed was that the majority of the 
persons charged were convicted and sentenc- 
ed to various punishments. One of the 
persons so arrested was Misri Lal who was 
found guilty under s. 4 and sentenced to 
pay a fine of Rs. 100. He is the petitioner 
in Oriminal Revision No. 1394 of 1926. Baij 
Nath, Mannu Lal, Ganga Parshed and Tota 
the petitionersin Criminal Revision No. 1526 
of 1926 were also sentenced under s. 40f Act 
III of 1867 to various fines and Hem Chand 
the petitioner in Criminal Revision No. 1483 
of 1926 was sentenced to a fine of Rs. 100 
and a note for Rs. 100 found on his 
person wasordered to be confiscated. On 
appeal the sentences were upheld in the 
case of all the petitioners with the exception 
of Hem Chand and Baij Nath whose sen- 
tences of fines were reduced owing to the 
fact that monies found on their persons had 
been confiscated. 

Sofar astheconviction of these petitioners 
are concerned I see no reason to interfere. 
It has been urged that the evidence of 
Kabal Singh shows that when the Police 
entered the premises they were followed if 
not accompanied, by a certain number of 
spectators and that the present petitioners 
were amongst those spectators. Having 
regard to the provisions of s. 4 in my judg- 
ment it was for them to establish conclusive- 
ty that they. were spectators and the evi- 
dence on the record lamentably fails in 
this respect. It must, therefore, be held 
that they have been rightly convicted of 
being present in this gaming house for 
the purpose of gaming. For Misri Lal Mr. 
Raj Krishna urged that his youth: was in 
his favour inasmuch as he is only 164 
yearsofage. [I am unable to see that this is 
any excuse. Ifa youth of thatage attempts 
to see life in this manner steps must 
be taken to prevent him and he has not 
been sentenced for any term of imprison- 
ment solongas his fine is paid up, Mr, 
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Bishan Narain Mathur for Hem Chand has 
also pleaded the youth of his client. But 
here again lam unable to see that the fact 
that he is young and a student and a son 

ofarespectable gentleman is any excuse 
for his presence in a gaming house for the 
purpose of gaming. 


The only question that requires considera- 
tion is whether ‘the order forfeiting the 
money found on the persons of two of these 
petitioners was warranted in law. It has 
been urged by the learned Assistant Legal 
Remembrancer that having regard to the 
provisions of ss. 4, 5 and 8 the order was 
legal and should not be interfered with in 
revision. He has also urged that owing 
to the fact that the learned Sessions 
Judge has taken into consideration these 
confiscation orders and has reduced 
the fine imposed on these petitioners be- 
cause of their monies having been forfeited 
whether the orderof forfeiture is strictly 
legal or not this Court should not in its 
revisional jurisdiction interfere. Various 
authorities have been cited and of these 
two only are ofthis Court. One is Jiwan 
v. Queen-Empress (1) a decision by Mr. 
Justice Chatterji, which, however, does not 
touch the point. What was decided in that 
case was that an order of confisacticn could 
only be passed after a conviction had been 
had. It was not decided whether money 
found onthe person could be confiscated. 
The second case was Khair Din v. Emperor 
(2) in which Mr. Justice Harrison held 
that money found in such circumstances 
was not liable to be forfeited. This decisicn 
is based upon certain authorities which have 
also been referred to by the learned Counsel 
in Tulla v. Emperor (3). Lindsay, J., held 
that the law does not contemplate ihe 
confiscation of the money found on the 
person of the accused and a reference was 
made to Maturwa v. Emperor (4). This 
last case, however, was one under s. 13 
of the Gambling Act and, therefore, does 
not appear to have any value. Lindsay, J, 
apparently did not have brought to his 
notice a decision of the Allahabad High 
Court by Mr. Justice Rafique to be found 


at page 272* of the same voulme, Emperor 
(1) 5 P. R. 1898 Cr, 
© = Pn Cas. 503; A. I. R. 1926 Lah. 250; 27 Cr, 


L.J 

(3) ot Ind. Cas. 250; 41 A. 306; 17 A. L. J. 368; 1 
U.P. L. R. (A) 161; 21 Cr. L. Jd 

(4) a Ind. dae 156; 40 A. an o ASL. J. 428; 19 
Cr. L. J. 700. 

pas of 41, AEL] 
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v. Kifayat (5). It would appear that Mr. 
Justice Rafique’s view was notinaccord with 
that expressed by Mr. Justice Lindsay. In 
Mahadayav. Emperor (6) Knox, J., differen- 
tiated between convictions under s. 4 and 
s. 13 of the Act and came to the conclusion 
that in cases under s. 4 it was legal to 
forfeit monies: found on the persons as in 
the present case. In most of these cases 
reference has been made to Emperor v. 
Walli Mussaji (7) where it was held that 
the power of seizing money found in a 
gaming house under s, 8 of Bombay Act 1V 
of 1887 does not extend to money found 
on the persons‘of those who may at the 
time be in such gaming house. To the 
pame effect is a decision in Sadashiv Bab 
Habbu v. Emperor (8). Now s. 8 of Bombay 
ActIV of 1887 isin very similar terms to 
s. Sof Act III of 1867 and the views ex- 
pressed by Judges of the Bombay High 
Oourt, therefore, afford avery good guide 
for construing s. 8 of the Act now under 
‘consideration. Finally reference was made 
to Lachmi Narain Marwari v. Emperor (9) 
where Bucknill,J., considered the provisions 
of Act III of 1867 and came to the conclu- 
sion that the private property of an indivi- 
dual who is found gaming in a gaming 
house could not be seized and forfeited 
unless it was quite clear that there was 
attached to such private property the taint 
that it was reasonably suspected to have 
been used or intended .to be used for the 
purpose of gaming. Now s, 5 authorises 
the seizure of all instruments of gaming 
and all money and securities for money 
and articles of value reasonably suspect- 
ed to have been used or intended to be 
. used for the purpose of gaming which are 
found therein.. 

It has been urged by Mr. Ram Lal that 
the word ‘therein’ doesnot mean merely 
within a gaming house but includes the 
private property found onthe person of 
an accused while he was in the gaming 
house. No doubt, strictly speaking, Mr. 
Ram Lal's contention is correct but after 
a consideration of the authorities referred 


(5) 49 Ind. Cas. 165; 41 A. 272; 17 A. L J. 64; 20 
Cr. L. J. 133. 
(6) 6 Ind. Cas. 586; 7 A. L. J. 404; 11 Cr. L. J. 


73. i 

(7) 26 B. 641; 4 Bom. L. R. 427. 

(8) 55 Ind. Ces, 864; 44 B. 6E6; 22 Bom. L. R. 197; 
21 Cr. L. J. 384. i 

9) 77 Ind. Cas. 177; A. 1. R. 1924 Pat. 42; (1923) 
Pat. 220; 4 P. L. T. 622; 1 Pat. L. R. 229 Cr; 25 
Cr, L. J. 321 
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to ib seems to me thata stricter interpreta- 
tion must be given to the word ‘therein’ 
as used in s. 5. This is emphasized by 
Stuart, J, in Ram Sakhi kam v. Emperor 
(10). He says: “This section justifies the seiz- 
ing and forfeiting of money found on the 
table or on the floor or other places in 
the house but not on the persons of the 
men arrested therein. The reason for this 
distinction is tolerably obvious. A man 
found in common gaming house is liable 
to have certain money confiscated, but is 
not liable to have everything found upon 
his person confiscated. A man might 
have currency notes for Rs. 10,000 in his 
pockets and he might be gambling with 
two anna bits. The law does not con- 
template confiscating Rs. 10,000 when 
the Rs. 10,000 is not being used for the 
purpose of gaming.” 


I am aware thatthe view I am taking 
is open to a certain amount of criticism 
but the general principle is to con- > 
strue an Act strictly and where there 
is any doubt such doubts should be 
given in favour of the subject. Here it 
seems to me that it would be unsafe in 
a case of this nature to direct confisca~’ 
tions of all monies or valuables such as 
gold, watches and ornaments found on 
the person of a man arrested in a gaming 
house and I would, therefore, accept the 
revision petitions of Baij Nath and Hem 
Chand to this extent that I would direct 
the return to them of the monies found 
on their persons. In all other respects all 
the three petitions are dismissed. 

R. L. ' Order accordingly, 

(10) 63 Ind. Cas. 408; 19 A. L..J. 765: 3 U. P. L, 
R. (A) 127; 22 Gr. L. J. 648. i 





CALCUTTA HIGH COURT. 
ORIMINAL APPEAL NO. 427 or 1926. 
December 20, 1. 26. 
Present:—Mr. Jusice Cuming and 
Mr, Justice Gregory. 
ADAM ALI TALUQDAR AND OTAERS— 
ACCOUSED—APPELLANTS 
4 VETSUS 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), ss. 84, 85, 96, 804— 
Section 84, whether applies to s. 804, Part I[—Offence 
under s. 804, Part II, essentials of—Right of private 
defence, accused's duty to plead—Charge to Jury. 

‘Although to constitute an offence under s. 304, Part II 
of the Penal Code there must be no intention of causing 
death or such injury as the offender knew was likely to 
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cause death, there must still bea common intention 
todo an act with the knowledge that itis likely to 
cause death though without the intention of causing 
death. [p. 719, col. 2.1 

Section 34 of the Penal Code can be applied to a 
ieee the second part of s. 304 of the Code. 

ibid] 

A Judge is not bound to explain to the Jury the 
law of the right of private defence, where the accused 
themselves have never pleaded that they acted in 
the cae of the right of private defence. [p. 720,. 
col. 

If a person raises the defence that he acted in 
the exercise of the right of private defenc: he must 
prove it. He must set forth the exact circumstances in 
which he acted to show that he was justized in what 
he did. [ibid] as 

Appeal against the decision of the 
Sessions Judge, Barisal, dated the 8th of 
May, 1926.. 

Babus Sures Chandra Taluqdar and Mo- 
hendra Kumar Ghose, for the Appellants. 

Mr. Khondkar, Deputy Legal Remem- 
brancer, for the Crown. : f 


JUDGMENT.—This is an appeal by 
two persons Adam Ali Taluqdar and Sher 
Gazi, who have been sentenced by the 
Sessions Judge of Barisal, agreeing with 
'the unanimous verdict of the Jury to 7 
years’ rigorous imprisonment under the 
second part of s. 304, Indian Penal Code. 

The facts are as follows:—There are two 
persons Ekram Ali and Akkel Ali who own 
a piece of land each having an eight-annas 
share in it. By arrangement Ekram Ali 
possessed the northern half and Akkel Ali 
the southern half. Akkel Ali is the hus- 
band of the sister of Ekram Ali. Ekram 
Ali mortgaged the land to Adam Ali 
Taluqdar, one of the appellants now be- 
fore us and Adam Ali was in possession. 
Then Akkel Ali sold the land to Ekram 
Ali. Ekram Ali wanted to redeem the 
mortgage and tendered the money to Adam 
Ali. There were some disputes about the 
payment of the money but Ekram Ali 
cultivated the land. On the 25th Decem- 
ber, 1925, Adam Ali, Sher Gazi and Abdul 
Gafur' who is the appellant in a connect- 
ed appeal and one Tahir Khan brought a 
number of reapers and proceeded to cut 
the coarse paddy grown on the northern 
half of the land by Ekram Ali and began 
to cut the paddy. Ekram Ali and his two 
brothers Adam Ali, Monta Ali and his 
cousin Mahammad came to the spot. The 
two .parties faced each other and Maham- 
mad flung a spear at Tahir Ali which 
missed ‘him. Abdul Gafur called out to 
the party tokillsome one. Tahir Maham- 
mad then struck Mahammad with his 
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spear in the stomach aid Sher Ali and 
Adam. Ali also stabbed him. He fell down 
and died on the spot. 

The defence was that of innocence and 
enmity. 

Mr. Taluqdar has argued that s. 34 of 
the Indian Penal Code can have no appli- 
cation to the second part of s. 304 under 
which the appellants have been convicted. 
His argument is this :— 

The second part of s. 304 runs as fol- 
lows:—“Or with imprisonment: of either 
description for a term which may extend 
to ten years, or with fine or with both, if 
the act is done with the knowledge that 
it is likely to cause death, but without 
any intention to cause death, or to cause 
such bodily injury as is likely to cause the. 
death.” Mr. Taluqdar argues that to apply 
s. 34 there must be a common intention and 
that as there was no common intention 
to cause death or such bodily injury as’ 
is likely to cause death because the defini- 
tion of s. 304, Part II, excludes such in- 
tention, s. 34 cannot apply. The simple 
answer to this contention is this that al- 
though to constitute an offence under s. 304, 
Part II, there must be no intention of 
causing death or such injury as the 
offender knew was likely to cause death, 
there must still be a.common intention to 
do an act with the knowledge that it is 
likely to cause death though without the 
intention of causing death. Each of the 
assailants may know that the act they 
are jointly: doing is one that is likely to 
cause death but have no intention of caus- 
ing death, yet they may certainly have 
the common intention to do that act. No 
one will dispute that such an act is a 
criminal act. Clearly s. 34 can apply to 
a case under s. 304, Part IL. 

Our attention has been drawn to a decision 
of Mr. Justice Walmsley and Mr. Justice 


. Mukerjee (Appeal No. 248 of 1924, decided 


on lsth August, 1924) [Anirudha Mana v. 
Emperor (1)]. In that case there are the fol- 
lowing remarks of Walmsley, J.:—‘There ig 
yet another objection to the charges and 
the verdict. It is thats. 34 which is based 
on a common intention cannot possibly be 
used with the second part ofs. 304 which 
expressly excludes intention. Personally | 
do not think that it could be used with the 
first part either, except possibly in very rare 
cases. However, the point is that the Jury 


(1) 86 Ind. Cas. 475; 26 Or. L. J. 827 AIR, Wee 
Cal. 913, o as 
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have found the accused guilty of commi‘ting 
culpable homicide by doing an act with 
the knowledge that they were likely to 
cause death, but without any such inten- 
tion, in furtherance of a common inten- 
tion. It is thie badly framed charges and the 
defecting summing up that have led the 
Jury to this illogical verdict.” 


With great respect to the learned Judge 


I am not quite able to discover whether he 
did or did ‘not decide the point. He cer- 
tainly does not discuss it or give any reason 
for his decision. But it is clear from a 
perusal of the judgment that the learned 
Judge decided the case upon other con- 
siderations and that the decision of that 
case did not depend on the interpretation 
of s. 34, The learned Judge’s remarks, 
therefore, on the applicability of s. 34 to 
s. 304, Part II, may, therefore, be considered 
as obiter dicta. | 
Mr. Taluqdar next contends that s. 35 is 
the section that really applies. Section 35, 
Indian Penal Code, simply makes it clear 
that where a number of persons join in an 
act which is criminal only by reason of its 
being done with a certain knowledge or 
intention each person is liable for the act 
to the extent of his knowledge or inten- 
tion, in other words, that the Gourt or Jury 
have to consider what is the knowledge or 
intention with which each person joined 
in the act,ie, A and B beat C who dies, 
A intended to murder him and. knew that 
the act would cause death. Bonly intend- 
ed to cause grievous hurt and did not know 
his act would cause death or such bodily 
injury as was likely to result in death. A 
is guilty of murder and B of causing 
grievous hurt. This is no doubt correct and 
it was no doubt incumbent on the Judge to 


charge the Jury that they must consider ` 


with what knowledge or intention each 
person joined in the act. The learned 
Judge’s summing up isa long and careful 
one. The law is dealt with by him care- 
fully and at length. In dealing with s. 34 
he points out that the act must be done 
with the common intention of all which 
must be gathered from the circumstences 
of the case, He also explains s. 304 very 
carefully and points out that to find them 
guilty under s. 304, Part II, there must be 
the knowledge that the injury is likely 
to cause death, and although it is not put 
inso many words, I think it is to be in- 
‘erred frcm the charge as a whole that it 
was put to the Jury that they had to con- 
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sider the knowledge with which each pe 
son acted. Mr. Taluqdar next contenc 
that the learned Judge never explained t 


the Jury the law on the subject of the rigt 
of private defence. Now it is not for th 


‘Judge to explain to the Jury questions c 


law which do not arise on the facts c 
pleadings of the party. In this case th 
appellants themselves never pleaded the 
they acted in the exercise of the right c 
private defence. Their plea was a simpl 
denial. It was presumably argued by thei 
Counsel that they were acting in the righ 
of private defence. They themselves, how 
ever, so far as can be seen never raised’ i 
and it cannot, therefore, be said to have eve 
been their case. If a person raises th 
defence that he acted in the exercise of th 
right of private defence, he must prove i 
He must set forth the exact circumstance 
in which he acted to show that he wa 
justified in what he did. It has, no doub 
been held that he may. plead he was nc 
there and at the same time make out fror 
the evidence of the prosecution witnesse 
that what he did was in the exercise of th 
right of private defence. Butit seems t 
me that if there is absolutely nothing i 
the prosecution evidence to suggest the 
he was so acting, there is nothing to go t 
the Jury. It is very difficult for the Judg 
to put to the Jury what is really a hypoth 
tical and nobody’s substantial case. Ther 
are so many factors and circumstances whic 
require to be proved to establish a right c 
private defence that it is difficult to se 
how it can be suceessful unless specificall 
pleaded. The Judge has always this diff 
culty that he never knows what in eac 
case he has to put and it-is very difficu. 
for an Appellate Court to discover wh: 
case he was asked to put to the Jury o 
behalf of the accused when they themselve 
say nothing, or for an Appellate Court 1 
say that the accused's case of the right « 
private defence was or was not proper) 
put for the simple reason that the Appe 
late Court does not know what-that cas 
was. In the present case, however, tk 
Judge does seem to have explained tl 
right of private defence tothe Jury and 
am not prepared to find on the facts prove 
or alleged that this explanation was n 
sufficient. The result is that this appe 
must be dismissed and the accused, if c 
bail, must surrender to serve out the r 
mainder of their sentence. 

AN, A. Appeal dismissed, 
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LAHORE HIGH COURT. 
First C:yit Appsat No. 433 or 1922. 
May 13, 1926. 
Present :—Mr. Justice Fforde and 
Mr. Justice Campbell. 

HARI SINGH—Dsrenpant—APPELLANT 

Sr = versus 
Firm KARAM CHAND-KANSHI RAM— 

PLAINTIFes— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XIII, r. 4, 
0. XX, r. b—Swit by surviving partner in his own 
name for partnership debt—-Maintainability of suit-- 
Contract Act (IX of 1872), s. 45—--Joint promisees— 
Right to sue—Practice-—Admission of documents— 
Duty to comply with O. XIII, r. 4. 5 

Order XXX, r. 4 of the Oode of Civil Procedure 
which permits a partner to sue in the firm name 
even though some of his co-partners may have died 

- before the suit was instituted and permits it to be 
_ continued without the joinder of the legal represen- 
tatives of a partner who may have died during its 
pendency applies only when suits are brought in 
the name of the firm. It does not enable one of 


several partners to sue alone in his’ own individual - 


name for a partnership debt. [p. 724, col. 2.] 

Monmohan Panday v. Bidhu Bhusan Roy Chow- 
dhury (1), followed. 

Mool Chand v. Mool Chand (2), explained. 

In admitting documents in evidence, a Court should 
strictly comply with the provisions of O. XIII, r. 4 of 
the Oivil Procedure Code. [p. 725, col 2; p. 726, col. 1.) 

First appeal from the decree of the Senior 
Subordinate Judge, Sargodha, dated the 
13th January, 1923. 

Messrs. M.S. Bhagat and Gobind Ram 
Khanna, for Mr..Dev Raj Sawhney, for the 
Appellant. Na 

: Dr. Gokal Chand Narang and Mr. Jiwan 
Lal Kapur, for the Respondents. 

JUDGMENT. 

Fforde, J.—This appeal arises out of a 
Suit brought by a firm known as Karam 
QOhand-Kanshi Ram against one Hari Singh 
for damages for breach of contract. The 
contract in question is a document in writ- 
ing, dated the lith May, 1918, and purports 
to havebeen entered into between Jairam 
Das and Dhari Ram on the one side and 
Hari Singh, who is the appellant in this 
appeal, on the other. 

Mr. Bhagat, who appears for the appel- 
lant has raised the objection that the re- 

‘spondent firm are not parties to that con- 
tract, and, therefore, have no right to sue 
on foot of it. 
“Dr. Q. O. Narang, on the other hand, 
contends that the contract, although pur- 
porting to have been entered into by Dhari 
Ram and Jai Ram, was, in fact, executed by 
these persons on behalf of the Firm Karam 
tshand-Kanshi Ram, of which firm he 
nlleges Jai Ram Das and Dhari Ram were 
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partners at thedate of the contract. Dr. 
Narang further contends that even if it be 
found that the respondent firm was not a 
party to this contract, one of the contract-’ 
ing parties, Dhari Ram, is a plaintiff in 
the present suit, and, accordingly, the suit 
is maintainable by him alone. His third 
contention is that assuming that the 
Firm Karam Chand-Kanshi Ram were not 
originally parties to the contract sued 
upon, the contract was subsequently varied 
by the introduction of this firm as a party. 
So far as the first contention is concern- 
ed, it is obvious from a perusal of the 
contract itself and the conduct of the parə 
ties, that the agreement of the llth May, 
1918, was entered into by Jai Ram Das 
and Dhari Ram on the one hand and Hari 
Singh on the other, and the only other 
‘person contemplated as having any interest 
whatsoever in this agreement is a certain 
Sawan Mal, who is described as a co-part- 
ner of Jai Ram Das and Dhari Ram and for 
whose liability on foot of the contract these 
two persons hold themselves responsible, 
The agreement opens as follows:—“ We, 
Jai Ram Das, son of Lala Jhanda Mal, 
caste Sikka, and Dhari Ram, son of Lala 
Kanshi Ram, caste Magga, residents of 
Sargodha, first party, along with Sawan 
Mal, third partner, have taken the factory 
Sheikh Iam Din-Ahmad Din, situate at 
Sargodha, on lease for the current year. 
We the first party lessees of the said fac- 
tory and the second party, contractor of 
Grass Farm, Second Rawalpindi Division, 
have entered into an agreement as to get- 
ting white and missa chaff pressed in the 
factory on the undermentioned conditions 
and voluntarily make the following agrees 
ment:— 
4 # * * 
Jai Ram Das and Dhari Ram partnera 
are responsible on behalf of Sawan Mal, 
their co-partner, who is...” The remainder 


. of this sentence is missing, the document 


being stated to have been torn, 

Now it is quite obvious that the parties 
to this agreement did not purport to act 
on behalf ofany persons save those whose 
names appear in the document. The 
intention of the parties, and the surround- 
ing circumstances clearly show that Dhari 
Ram and Jai Ram Das contracted per- 
sonally, and if any further evidence was 
required on tbis point it is provided jn 
a letter, dated the 19th June, 1918, writ- 
ten by Mehta Bahadur Chand, who is 3 
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partner in the Firm Karam Chand-Kanshi 
Ram, and the moving spirit in this litiga- 
tion. This letter was written about a 

‘month after the work ofthe contract ha 
_started. The letter is as follows :— ' 


“Perhaps you know that I am a part-, 


ner in the lease of the Uotton Press and 
Ginning Factory of Messrs. Ilam Din- 
Ahmad Din at sargodha. My man, Hosh- 
nak Rai, has just gone there and informs 
me that you have made a contract with 
Jai Ram Das-Dhari Ram for getting 
bhusa bales pressed for you. He has sent 
me a copy of the agreement you have 
entered into with them. I am surprised 
to see that contract is made without my 
knowledge. and of other partners. .Jai Ram 
Das is, no doubt, one of the partners but 
he has got no authority to enter into any 
agreement without the consent of other 
partners. Dhari Ram and Sawan Ram 
are no real partners in that lease though 
Kanshi Ram, father of Dhari Ram, and 
Bhai Karam Chand, father of Sawan Mal, 
are partners. Dhari Ram is only a minor 
still. The contract entered into by you 
has no force against other partners except 
Jai Ram Das. l 

“ The partners are unwilling to be bound 
by this agreement and refuse to press 
bhusa bales on the terms you want them 
to do, you are free to take any action you 
can against Jai,Ram Das as to your 
damages, but you cannot enforce specific 
performance of the unfair terms entered 
into the agreement. You - have played 
upon the minority of Dhari Ram and ignor- 
ance of Jai Ram Das secretly and hur- 
riedly got the agreement; dated 11th May, 
1918, out of them with the express object 
of securing undue advantage for yourself 
and causing heavy loss to the other party. 
The result has been that rupture has taken 
piace at the very commencement. You 
have already served them with a notice by 
a telegram and a letter through Lala 
Mansa Ram, Pleader, and they are pre- 
paring to give you a counter-notice. If 
you may be fair in your dealings and be 
prepared to work for mutual good we 
shall, be prepared to come to such terms 
that you may be enabled to perform your 
contract with the Government and we may 
not be put to any extraordinary loss. It 
is no good fighting on small things and 
thys to harm each other. 

“ You complain that the press is not 
worked and bales of bhusa are not pro- 
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perly stacked and wrapped, and while, on 
the other hand, it is said that all this 
complaint is caused and there appears to 
be no reason why press be not worked 
because if it isnot worked there is loss of 
salaries paid to servants and lease money 
paid to the proprietors of the factory. 

“Jai Ram Das says that by contract 
you mustsupply all materials to keep the 
press going` and if you do not and thus 
the press remains stopped, you are liable 
for damages. The press is stopped since 
10th June, 1918, for want of wiring. There 
in this contention. He 
estimates the damages at Rs. 100 a day 
and is giving you notice to that effect. 
Both of you may go on litigating on these ` 
matters in Courts and we shall be doing 
our own work in the factory. If you may, 
however, settle between yourselves the 
other partners may also perhaps come to 
terms and let your work be done on the 
press. If you are prepared to get your 
work done amicably please correspond 
with me or better meet me so that. we 
may find some way to do this work tothe 
good ofall parties.” Following this letter 
persistent attempts were made by the 
writer to induce the appellant to accept 
him as a party to the contract subject 
to various alterations in its terms. The 
appellant, however, was equally persistent 
in refusing to recognise Mehta Bahadur 
Chand, or any other person, as having 
any right to interfere with the agreement 
in question, save and except Jai Ram Das 
and Dhari Ram. Dr. Narang has referred 
us to passages in the judgment of the 
Court below wherein the learned Judge’ 
expressed. himself as satisfied -that the 
contract was, in fact, enteredinto by Jai 
Ram Das and Dhari Ram as agents for 
the respondent firm. The passages referr- 
ed to appear at page 137 of the record 
under issue No, l and are tabulated as 
follows :— < i 

“1, Admittedly the contractors were 
Jai Ram Das, Dhari Ram and Sawan Mal, 
Dhari Ram's name is even now -on the 
plaint, it is through him that the plaint 
is instituted. Jai Ram Das and Sawan Mal 
both have since died,—vide application 
and affidavit of Dhari Ram, dated 10th 
January, 1923. Karam Chand is the son 
of Sawan Val and his name appears on the 
plaint. i 

“2. From the statement of Mehta Baba- 
dur Chand, Pleader, as P. W, No. 3, I 


rod. o. dah) 


gather that the real firm on behalf of 
which the contract was made by fhe con- 
tractors as agents was that of the plaint- 
iffs, of which Jai Ram Das and Dhari Ram 
were partners. 
‘sons to doubt this statement. : 

“3. ‘Hari Singh in his statement, dated 
13th January; 1922, as P. W. No. 12, ad- 
mitted that it was the plaintiffs’ firm 
which got on. lease the factory of Ilam 
Din and Ajudhia Parshad, the admitted 
agent of the defendant, also made entries 
in the plaintiffs’ register, see Ex. P-83 
which shows the firm name to be 
Chand-Kanshi Ram. 

“4. All notices to the defendant and 
his Counsel from time to time were given 
in the name of plaintiffs’ firm and were 
er objected to, as for instance see Ex. 

So far as No, 1 is concerned the only 
inaccuracy which appears there is in the 
statement that Karam Chand is the son of 
Sawan Mal. In point of fact Karam Chand 
is Sawan Mal’s father. 4 

As to No. 2, onreferring to the evidence. 
of Bahadur Chand I find-that there is not 
one word in that evidence to support the 
view of the learned Judge as to its purport. 
Nowhere in the evidence is it even sug- 
gested that the agreement: which he pro- 
duced as Ex. P-l was entered into on be- 
half of his firm, 

_ As to No.3, the learned Judge is equally 
inaccurate. The passage upon which he 
has come to his conclusion that Hari Singh 
admitted in his statement that it was the 
respondent firm which had the lease of 
the factory llam Din-Ahmad Din, is as 
follows:—‘‘The factory in which pressing 
was to be done by (sic) owned by Ilam Din 
and had been taken by plaintiff on lease.” 
By plaintiff itis presumed he there means 
Dhari Ram. But whatever the witness may 
have intended to mean by his statement, it 
certainly cannot be ‘taken as an admission 
that he had entered into the contract with 
the signatories thereto as agents of the re- 
spondent firm. 

As to the further statement by the learned 
Judge that Ajudhia Parshad, the admitted 
agent of the appellant made entries in the 
plaintiffs’ register which shows the firm’s 
name tobe Karam Chand-Kanshi Ram, this 
also i3 quite unwarranted. The register, 
referred to as Ex. P-83 was excluded 
from evidence by the Judge who tried the 
pase, and the Judge who wrote the judg- 
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ment’ had no right to refer to it for the pur- 
pose of arriving at his conclusion. As to the 
admission of this and other documents I 
will deal later, - j 
As to No.4, this statement is entirely 
incorrect. There is no evidence of any 
notice in the nams of the respondent firm 
having ever reached the appellant. In 
every casein which the latter wrote any 
letter or sent any notice in regard to the 
subject-matter of the contract he invariab- 
ly addressed the same to “Jai Ram Das- 
Dhari Ram.” The only dọcument addressed 
on behalf of the appellant tc the respondent 
firm which could give any colour at all 
to the learned Judges view is a letter, 
dated the 19th September, 1918, which is 
addressed to Karam Chand-Kanshi Ram and 
is signed “Jai Singh for Jai Singh-Hari 
Singh.” This letter starts by acknowledg- 
ing a notice received from the respondent 
firm and points out that Sardar Hari Singh 
isaway at Bombay and that the agreement 
will be gone through on his return. To 
suggest that this amounts toan admission 
on behalf of the appellant that he was in 
fact dealing throughout with the Firm 
Karam Ohand-Kanshi Ram is obviously 
absurd. . This letter, I may add—as has 
been the case with every document referred 
toin the judgment—has not been proved 
or properly admitted in evidence. 
In my opinion, the respondent firm has 
entirely failed to show that they were in any 
way privy to the contract upon the foot of 


` which they now sue. 


The suggestion that there was some sort 
of novation of this contract in their favour 
is equally unsupported by any evidence, 
No witness has been produced in support 
of this aspect of the case. Notone word 
to that effect was uttered by Mr, Bahadur 
Chand in his evidence in Court, and the 
only document relid upon by Dr. Narang 
in support of this proposition is a document 
referred to as Ex. P.82, which purports 
to be a copy of an extract from a register 
kept by the Firm Karam Ohand Kanshi 
Ram, which eatract purports to be signed 
by Ajudhia Parshad as agent of the appel- 
lant. This document has not been proved, 
The register itself, as I have already stated, 
has beenexcluded from evidence by the 
Trial Judge, and itis hard to see how under 
these circumstances an alleged extract can 
be used as evidence of an agreement by the 
appellant to accept the respondent firm 
as parties to the contractin addition to or 


Tad! 
substitution for the original parties. Aju- 
dhia Parshad in: giving evidence as a wit- 
ness for the respondents stated “I was never 
in-charge of bhusa transactions. “Harnam 
Singh was in-charge but I used to supervise 
his work twice a week and I used to sign 
the plaintiffs’ registers from time to time.” 

This reference to the register was object- 
-ed to by Counsel for the appellant as the 
. document itself had been excluded. The 

witness, however,.was allowed to he ex- 
amined in regard to this document, and he 
added “On pages 4,7,8 and 9 the signa- 
tures of mine appearin Urdu and English. 
The number of bundles is correct. I was 


not responsible for writing by the plaintiff.” ` 


_In other words, his evidence amounts. to 
this: that when a document showing ‘the 


‘numbers of bundles brought to the factory , 
was put before him he signed his name as. 


admitting the correctness of the number, 
and added that the entry in the column of 
-remarks on page 9 in this register. was not 
in his hand. 
document is,properly before us, it is wholly 
insufficient to prove that the appellant 
agreed to accept the respondent firm as a 


contracting party either in. addition to or. 


substitution for Messrs. Jai Ram and Dhari 
Ram. i 


to sue on foot ofthe contract -in question, 
Dhari Ram one of the parties ‘to it, being 
also a party to the suit, is entitled to sue, 


and that the action is maintainable by him, ` 
alone. As against this, s. 45 of the Indian. 


Contract Act provides that one of two joint 
promisees cannot claim a right of perform- 
ance of a contract without joining his 
co-promisee, or, upon the latter's death, 
. his representative. 
- modified, by the provisions of O, XXX of 


the Code of Civil Procedure (Act V of 1908), - 


r. Lof which provides that partners may sue 
or be sued in the names ofthe firm of which 
they .were partners at the time of the 
accruing of, the action. Rule 4 of the 


same Order provides that, notwithstanding’ 
anything contained in s. 45 of the Indian. 


Contract Act, where.two or more persons 


may sue or be sued in the name of a firm” 


and any of such persons dies, whether be- 
fore the institution or during the pendency 
of any suit, it shall not be necessary to join 
the legal representative of the deceased 
asaparty tothe suit. Dr. Narang urges 
jn his aliernative argument that even if the 


l 7 
P ‘BAui sINGH v. Karam GHAND-KaANSHI RAM. 


Even- assuming.. that this, 


Dr. Narang's remaining argument is that, 
even if the respondent firm is not entitled- 


This section has been. 


. by law, the suit must fail. ) 
_in the course of his judgment observed:— 


[160 L 6. 1927) 

respondent’ firm aré not entitled’ to sues 
Dhari Ram can bring his action asa part- 
ner in the firm of Jai Ram Das-Dhari Ram. 


, The first objection to this is that it has 
“not been.shown that there ever was such 
afirmas Jai Ram Das-Dhati Ram. But, 


even assuming that the contract- was with 
these individuals as such a firm, the. suit 
has not been brought in that firm's name, 
and, accordingly, the provisions of r. 4 
of O. XXX are not applicable. ‘Order 
XXX of the Civil Procedure Code enables 
afirm’s name to be used instead of the 
names of the partners composing that firm, 
asa convenient method for denoting the 
persons who comprise the firm at the time 
when the name is used, and, therefore, when 
a suit is brought in the name of a firm 
it is precisely as though it were brought 
in, the name of all the partners.. By 
using the name of the firm the effect is to 
bring all the partners before the -Court, 


and when that is done O. XXX, r. 4, 


permits a partner to sue in this charac- 
ter even though some of his co-part- 
ners may have died before the suit was in- 


_ stituted, and; if the suit has been instituted, 


permits.it.to be continued without the 
joinder of the legal representatives of a 
partner who may have died duringits pend- 
ency.. But these rules only apply when 
‘suits are brought in a firm's name. The 


, rules do not enable one of several co-con- 
tractors to sue in’ his own individual name, 


Prior to the Civil Procedure Code. of 1:08 
there was much conflict of authority in the 
‘Courts in India as to the effect of s. 45 of 
the Indian Contract Act. Some of the 
Courts held that it had not the effect of pre- 
venting one partner suing alone on foot of 


a contract made’ with a partnership, firm, : 


whilst other Courte, notably the High 
Court of Calcutta, took the contrary view. 
In Monmohan Panday v. Bidhu Bhusan 
Roy Chowdhury (1) a Division Bench 
of the High Court of Calcutta held that 
where a suit was brought: by six plaintiffs 
jointly and not in the name of their 
firm, and one of the plaintiffs had died and 


his legal representatives had not been 


substituted for him within the time allowed 
Chatterjee, J, 


“Order XXX, r. 4, does not help the ap- 


_ pellants, as that rule applies only to a case 


where the suitis brought in the name of 


(1) 48 Ind, Cag, 809; 28 O, L. J. 268, 
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the firm.” We have, however, been refer- 
red toa Division Bench judgment of this. 
Courtin Mool Chand v. Mool Chand (2) in 
the course of which appear the following 
observations which’ are strongly relied upon 
by Dr. Narang:— ` 

“The rule of law now ‘seems to be ‘firmly 
established that debts..due to trading part- 
nerships stand ona different footing from 
debts due under ordinary contracts and 


that when one of the partners in a firm: 


dies the surviving: partners can sue for the 


recovery ofthe debts due to the firm with-. 


` out making the legal representatives of the 
` deceased partner- parties to the suit.” . 
.These observations, however, are qualified: 
by the previous paragraph which -is as 
follows: — > ` < : 
“The view of the ‘majority of the High 
Courts has now’ been adopted in O. XXX, r. 
4, Civil Procedure ` Code, 1908, which de- 
clares that the legal representatives of the 


déceased partnerare not necessary parties 


to suits brought in the name of the firm.” 

Iam unable to accept the view that the 
clear effect of s. 45 of the Indian Contract 
Acthas been modified by the Civil Pro- 
eedurs Code, save as appears in O. 
XXX, which is confined to cases: where 


suitsare brought not by individuals but’ 


in the name of the firm under which they 


are trading. Accordingly as the firm of. 


Karam Chand-Kanshi Ram is not a ‘party 
to the contrast sued upon, Dhari Ram can 
at.the best only be regarded as suing on 
his own behalf, and as his co promisee has 
not joined in'the action, and it is too late 
to add his personal representative at this 
‘stage asa suit by such person would now 
be barred. by limitation, Dhari Ram’s suit, 
if otherwise maintainable in the present 
form, must fail. ees oe : 
Before concluding I fee] bound to refer 
to the manner in which the documentary 
evidence was dealt with by the trial Judge, 
Ia no instance-does he appear to have 
complied with. the . provisions of O. 
XIIL, r. 4, Civil Procedure Code, or to 
have observed the ordinary rules applic- 
able to the admission of secondary evidence. 
The respondents attempted to prove their 
case by producing a greatnumber of letters 
written by themselves to third persons, 
mostly their own employees. They also pro- 
duced their own registers. Many of these 
letters were copies, some bearing no 


(2) 11 Ind. Cas. 951; A, I. R. 1923 Lah. 197; 4 Lah. 
142, 
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signature. A typical example appears in 
the evidence of Mehta Bahadur Chand, 
a member of the respondents’ firm, who 
states:——“I file the whole correspondence 
in this case P-1 to P-82. All these are 
genuine documents.” These documents com- 
prise telegrams, postcards, copies of notices, 
copies of letters written to third persons, 
and include a whole mass of matter which 
could not possibly be evidence against the 
appellant. Noattempt was made to prove 
these documents individually, but the 
stamp of the Court was affixed, with one or 
two exceptions to each one, the stamp pur- 
porting to be the endorsement required by 
O. XIII, r 4. The date of the endorse- 
ment, however, isin each case the Ist of 
May, 1920, which is the date when the 
plaint was filed. The date when the witness 
who purports to prove these documents 
was called was the 6th of June, 1921. 
It is obvious, therefore, that the endorse- 
ment ‘upon all these document3 was 
affixed at the time when they were filed in 
Court with the plaint. Order XOT, r. 4, 
requires that the endorsement should, 
amongst other requirements, bear the name 
of the person producing the document and 
the date on which it is produced which 
means the name of the person tendering 
the documentin evidence and the date on 
which it was so tendered. The trial Judge 
appears to have thought that provided 
documents were stamped with the date on 
which they were filed in Court, they 
ipso facto became evidence in the case 
without any formal proof. The Judge 
who wrote the judgment in this case 
is not the person who tried it and apparently 
he was under the impression that all docu- 
ments which appeared on the file, whether 
proved or not, were available as material 
upon which hecould basehis judgment, 
and his judgment has been based mainly 
upon such material. As J have pointed 
out, even documents which have been 
excluded- by the trial Judge as inadmissi- 
ble in evidence have been relied upon by 
his successor as a basis for his conclusion. 
In view of the conclusion I have arrived 
atupon the competency of this suit it is 
unnecessary to discuss the merits of the case 
or to refer in any further detail to the evi- 
dence. This Court has in Secretary of State 
for India v. Sarla Devi Chaudhrani (3) sre- 
ferred to the observations of their Lordships 


(3) 79 Ind. Qas. 79; 5 Lah, 237. 
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of the Privy Council as to the necessity 
of a strict compliance with the provisions 
of O. XLII, r. 4, Civil Procedure Oode. 
Had it been necessary for us to deal with 
the evidence it would have been impossi- 
ble todo so upon the present record, as 
hardly a single document has been admit- 
ted in accordance with the provisions of the 
Civil Procedure Code, 


For the reasons I have given I am of 


opinion that the respondents’ suit is not: 


sustainable and that this appeal must he 
accepted, the decree of the trial Court 
reversed and the suit dismissed. I would 
allow the appellant his costs throughout. 
Campbell, J,—I agree. 
A. N.A, Appeal accepted, 


enema need 


ALLAHABAD HIGH COURT. 
- Civin Reviston No. 86 .or 1926. 
January 7, 1927. 
Present: —Mr. Justice Dalal and Mr. 
Justice Pullan. 
BISHWANATH SINGH— APPLICANT 
VETSUS 
DASRATH DUBE—Obpposits Parry. 
Civil Procedure Code (Act V of 1908), O. XXI, r. 


89—EHxecution of decree—Sale of non-ancestral pro-' 


perty by Collector—Application to set aside sale on 
payment—Court, proper. 

The Court mentioned in r. 89 of O. XXI of the 
Oivil Procedure Code is the execution. Court and 
not the Court of the Collector or the Sale Officer 
where the sale proceedings take place. 
of non-ancestral property,. therefore, an application 
under r. 89 must be made to the execution Court 
and not to the Collector who has held the sale. 


Civil revision against an order of .the 
Subordinate Judge, Ghazipur, dated the 
6th of April, 1926. 

Mr. U. S. Bajpai, for the Applicant. 

Mr. S. N. Verma, for the Opposite Party. 


JUDGMENT.—tThe matter is covered 
by authority of a Bench of this Court, Fazal 
Rab v. Manzur Ahmad (1), The judgment- 
debtor's property, which was non-ancestral, 
wai auctioned by the Collector on a refer- 
ence by the Civil Court, because it was 
revenue paying property. Within thirty 
days ofthe sale the judgment-debtor de- 
posited the decretal amount with the 
necessary additions in the Collector's Court 
in order to get the sale set aside. The 
Collector had no authority in the matter. 
The money was deposited in the treasury 

(1) 45 Ind. Cas, 773; 40 A. 425; 16 A, L. J. 433, 
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In the case. 
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and the Collector sent an intimation to the 
Qivil Court. The money was not deposited 
in the Civil Court till more than a month 
after the sale, The executing Court held 
that this was nota sufficient deposit under 


x. 89 of O. XXI, and this finding was upheld 


in appeal, Both the Courts exercised juris- 
diction vested in them. They decided that 
the Court mentioned inr. 89 of O. XXI 
was a Civil Court and not the Court of the 
Collector or the Sale Officer where sale pro- 
ceedings took place. Both the Courts had 
jurisdiction to arrive at such a decision. 
We cannot, therefore, interfere under s. 115 


-of the Civil Procedure Code. | 


It is true that if the property had been 
ancestral, the matter would have been 
different, because in that case the deposit 
in the Collector's Court would have been a 
proper deposit under r. 30 of the rules 
framed by Government under ss. 68 and 70 
of the Code of Civil Procedure. 

Our attention was drawn to a Bench rul- 
ing in the case of Abdul Nasar Rashidud- 
din Ahmad Khan v. Lalta Prasad (2). The 
facts of that case were peculiar, and in that 
case the ruling in the case of Fazal Rab v. 
Manzur Ahmad (1) was distinguished and 
not dissented from. 

We dismiss the revision application but 
make no order as to costs. 

Application dismissed, 


Z.K. 
(2) 71 Ind. Oas, 1018; 21 A. L, J. 162; A.T. R. 1924 
All. 315. : 


CALCUTTA HIGH COURT. 
Orvit Rove No. 903 oF 1926. 
- December 6, 1+26. 
Present :—Mr. Justice Mukerji and 
Mr. Justice Graham. 
NONI KRISHNA BOSAK—DsrenpantT— 
PETITIONER 


VETSUS 

NABAMONJURI DASSI—PusintTizF— 

Opposites Party. 

Civil Procedure Code (Act V of 1908), O. XXXIII, 
rr. 6, 7—Application for leave to sue as pauper— 
Inquiry into pauperism—No objection from Govern- 
meni—Duty of Court to take evidence adduced by 
opposite Party. 

Having regard to the provisions ofrr. 6 and 7 of 
O. XXXIII of the Civil Procedure Code, a Court in-, 
quiring into the pauperism of an applicant for leave 
to sue as a pauper,is bound to receive the evidence 
which the opposite party may adduce in disproof of 
pauperism even though the application is not opposed 
by the Government. [p. 727, col. 1.] 


r100 X. 0. 1997) 

Rule against an order of the Munsif, 
Second Court, Sealdah, (24-Perganas) in 
Pauper Suit No. 1 of 1926. 

Babu Krishna Lal Banerjee, for the 
Petitioner. ; 

Babu Phanindra Nath Das, for the 
Opposite Party. 
_ SUDGMENT.—The petitioner alleges 
in para. 3 of his petition that on the 10th 
July, 1926, the day on which the order com- 
plained of was passed his witnesses were in 


attendance and his Vakil, though not. 


called on, insisted on the evidence of those 
witnesses being taken, but that the Court 


refused to take that evidence.and disposed . 


of the application of the opposite party for 
leave to sue as a pauper upon the basis that 
there was no opposition by the Government 
to such application. This statement is 
supported by an affidavit and is not con- 
tradicted before us. On the other hand, 
there is on the record a list of witnesses 
present which was filed on that day and in 
which the names of three witnesses appear- 
ed as having been present on the occasion, 
It is clear, therefore, that the Munsif dis- 


posed of the matter without taking such 


evidence as the petitioner had offered be- 
fore the Court. Having regard to r. 6 and 
r. 7 of O. XXXIII the former of which 
requires a notice to be given tothe opposite 
. party and the Government for receiving 
any evidence which may.be adduced in 
proof of the pauperism and for hearing any 
evidence which may be adduced in dis- 
proof thereof and the latter provides that 
the Court should examine the witnesses, 
if any, produced by either partv, there can 
be no doubt that the learned Munsif acted 
without jurisdiction is dealing with the 
case inthe way that he did. 

We accordingly set aside the order 
passed by him on the 10th July, 1926, the 
order complained of in this Rule, and direct 
that an enquiry’ into the question of 
paaperism or otherwise of the opposite 
party will be held afresh and in the pre- 
sence of the petitioner giving the petitioner 
such.opportunity as may be reasonable for 
adducing evidence in support of his con- 
terition. s 

The Rule is thus made absolute but wa 
make no order as to costs. 


ANA Order set aside. 
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ALLAHABAD HIGH COURT, 
Civin Revisron No. 147 or 1926, 
January 5, 1927, 

Present: —Mr. Justice Ashworth. 
HARI LAL—Appiicant 
versus 
PARMESHARI DAS AND anoTaER— 
OPPOSITE PARTIES. 

Limitation Act (1X of 1908), s. 5, Seh. I, Art. 179 
—Civil Procedure Code (Act V of 1905), 8. 1]4--Re- 
view, application for—Hxtension of time—bwelay, 
effect of—Review applied for on basis of recent deri- 
sion of superior Tribunal-—Failure to exercise dlisere- 

tion—Revision, whether lies. 

The discretion allowed by s. 5 of the Limitation 
Act to extend the period within whieh an applica- 
tion-for review must be made, should only he exer- 
cised where an application although made after the 
period of limitation prescribed in the Schedule is 
made without delay, having regard to the vireum- 
stances of the case. fp. 728, col. 1.] 

Where review of a judgment is applied for on the 
ground that in view of a decision of a superior Court 
the judgment sought to be reviewed cannot stand, 
an application for review made two months after 
the publication of the judgment of the superior Court 
cannot be said to have been made after an un- 
reasonable delay. {ibid.] 

Where a Oourt fails to exercise its discretion upon 
an insufficient ground, the failure falls within tha 
purview of s. 115 of the Civil Procedure Code. 
[ibid.] a 

Civil revision from an order of the Dis- 
trict Judge, Bareilly, dated the 12th of 
July, 1926 

Mr. S. N. Chaube, for the Applicant. 

Mr. B Maltk, for the Opposite Parties. 


JUDGMENT.—This is an application 
in revision against an order of Mr. Plowden, 
District Judge of Bareilly, refusing to re- 
view ajudgment of his predecessor. The 
facts of the case are follows. The present 
applicant owed money to the opposite 
party who brought a suit and obtained a 
decree. Some property of the applicant was 
attached and put up forsale and knocked 
down to the opposite party i.e, the decree- 
holder. Before the sale was confirmed the 
judgment-debtor gotsome money from a 
third party by agreeing to sell that property 
to that third party. He then applied to 
the Court to set aside the sale on depnsit 
of the whole amount plus 5 per cent. under 
O.XXI, r. 89. That application was reject- 
ed by the Munsif on the ground that the 
Allahabad High Couri decisions were 
against allowing a judgment-debtor to 
make a deposit under O. XXI, r. 89. An 
appeal was filed before the then District 
Judge Mr. Neave who dismissed the appeal 
on the same ground on the lth August, 


“1925. An application in revision was made 


28 : 


to this Court. That application was dis- 
missed by this Court on the ground that 
the District Judge had applied the view of 
law by which he was bound at the time and 
that his decision in consequence gave no 
cause for revision. The cpplicant was, how- 


ever, advised by this Court to apply to the- 


District Judge to review the appellate 
decision of Mr. Neave of the 14th August, 
1925. This was done on the 25th March, 
1926, This application was also rejected 
by Mr. Neave’ssuccessor Mr. P. C., Plowden. 
“ The application for review was beyond the 
90 days allowed by Art. 173 of the Limita- 


tion Act butMr. Plowden recognised the dis- , 


cretion possessed by him to admit the ap- 
plication after time under s. 5 of the Limi- 
tation Act. He rightly held, however, that 
the discretion allowed by s. 5 should only be 
exercised when an application, made after 
the period of limitation prescribed in the 
Schedule, is made without delay. He found 
that the decision of this High Court which 
altered the view of law whichit was in- 
cumbent for the District Judge to follow 
was published “in January, 1926 and held 
that the applicant should have applied 
earlier than the 25th March. 


There is an affidavit on the file, filed by 
the present applicant in this Court that the 
reason why he did not apply until the 25th 
March was that he only heard of the dis- 
missal of his application for revision by the 
High Court and of the High Court’s advice 
to him to apply in review to the District 
Judge on the 23rd March. It is urged by 
Counsel for the opposite party that this 
affidavit is based on a. postcard on the 
file but that the applicant when ‘applying 
to Mr. Plowden did not take the trouble 
to prove the postcard or to putin an aff- 
davit in respect of it. 


It appears to me that as the decision re- 
ferred to by Mr. Plowden was only published 
in January the applicant cannot be said to 


have unduly delayed in making his appli- - 


cation for review. Even if theaffidavit and 
the postcard are: not taken into considera- 
tion, two months is no long time for a 
mofussil client becoming acquainted with 
the result of adecision of this Court on a 
point of law. Itappearsto me, therefore, 
that Mr. Plowden failed to exercise the dis 
cretion of admitting the application for 
review after time, upon an insufficient 
ground, and,in my opinjon, such a failure 
falls under s. 115, 


BANK GF UPPER INDIA, LTD. V. JAGGAN, 


“hy 


[100 I. 0. 1927) 


The application for review is, therefore, 
granted and itis ordered that the District 
Judge re consider the judgment of his pre~ 
decessor. Costs will abide the result. 

Z.K. Application granted. 





OUDH CHIEF COURT. 
SECOND Civit AppgaL No. 108 or 1926, 
February 1, 1927. 

Present: —Mr. Justice Hasan and 
Mr. Justice King. 

_ BANK or UPPER INDIA Larp., (IN 
LiguipaTion) THROUGH Mr. HENRY 
HUNTER, LIQUIDATOR— PLAINTIFF 

— APPELLANT 
versus 
JAGGAN— DEFENDANT— 
RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Art. 120— 
Mortgage —Perpetual lease by mortgagor—Suit by mort: 
gagee to set aside lease— Limitation—Cause of action— 
Transfer of Property Act (IV of 1882), s. 68—Act 
causing permanent injury. i | 

Where a mortgagor in possession of the mortgaged 
property executes a perpetual-lease in favour of a 
third party,a suit by the mortgagee to avoid the 
lease onthe ground that it has the effect of diminish- 
ing the security offered for the loan advanced by 
him under the mortgage, is- governed by Art. 120 


.of. the First Schedule of the Indian. Limitation Act 


and the right to sue accrueson the date of the lease. 
ip. 729, col. 1] 

Where a mortgagor grants a permanent lease of 
the mortgaged property, his act would amount to 
‘permanent injury’ within the meaning of s. 68 of 
the Transfer of Property Act, if the security is 
rendered insufficient by the act. [ibid.] 


Second appeal against the judgment ard 
decree passea by the Subordinate Judge, 
Bahraich, fated the 15th December, 1925, 
upholding the judgment and decree passed 
the Munsif, Qaisar Ganj, District 
Bahraich dated the 6th December, 1924. 

Mr. H. Husain, for the Appellant. . 

Mr. A. P. Sen, for the Respondent. 

JUDGMENT.—This is the plaintiff's 
appeal from the decree of the First Sub- 
ordinate Judge of Bahraich, dated the 12th 
of December, 1925, confirming the decree 
of the Munsif of the same place, dated the 
6th of December, 1924, 

The plaintifi's suit has heen dismisse1l 
as barred by limitation. Weare of opinion 
that it has rightly b:en dismissed as such. 
The facte are these. The plaintiff held two 
mortgages, simple in their nature, in respect 
of seven or eight villages. The mortgages 


` [100 L O. 1927] 


were effected by one Syed Hyder Mehdi in 
thé year 1903, He was the owner of the 
mortgaged property. A suit for sale of 
the mortgaged property was instituted by 


the plaintiff on the basis of tha mortgages, - 


and a final decree for sale was obtained 


on the 25th of May, 1912. The sale in 


pursuance of the decree took place on the 
2lst -cf December, 1921, and at that sale, 
the plaintiff purchased the :nortgaged pro- 
party. While the mortgagor was in posses- 
sion and before the suit for sale was insti- 
tuted, he executed a perpetual lease in 
favour of the respondent on the 20th of 
December, 1903. The lease was registered 
on the 17thof March, 1910 The object of 
the suit, out of which this appeal arises, 
-is to avoid the lease of the 20th of December, 
1909, on the ground that it had the effect 


of diminishing the security, which was, 


offered to the plaintiff for the loan of money 
made by him under the mortgages of the 
year 1903. As already stated, the Courts 
below have dismissed the suit as barred by 
limitation. It appears to us that, having 
regard to the relief prayed for, the suitis 
clearly governed by Art. 120 of the First 
Schedule of the Indian Limitation Act. 

The substance, of the plaintiff's case ‘s 
that hu wants to protect his rights as a 
. mortgagee and, as such, he would certainly 
have a cause of action to obtain a declara- 
tion of the nature which he wants to obtain 
in the prasent suit, if the act of leasing 
has ‘caused any permanent injury to his 
rights as a mortgagee. Whether they have 
caused such injury or not must be deter- 
. mined with reference to the rule of law 
enacted in s. 68 of the Transfer of Property 
Act (1882), According to that rule, the act 
of leasing will amount to permanent in- 
jury if the security. is rendered insufficient 
by that act. Now ifthe plaintiff's case is, 
as we think if is, that the lease did render 
the security insufficient, then the insuffici- 
eacy was rendered on the date when the 
act was done and that isthe date of the 
lease. ‘Therefore, it follows that the right 
to ste accrued on the date of the lease. 
Bat, even if the right to sue accrued only 
from the date when the plaintiff acquired 
knowledge of the lease in question, there 
is a finding of the Court below, and that 
finding is supported by substantial evidence, 
that the plaintiff acquired knowledge of it 
at the latest on the 27th of November, 1913. 
Taking the last mentioned date, therefore, 
as the starting point of limitation under 


TILAK SINGH v. RAM TAHAL SINGH. 
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Art. 120, the suit is again barred by that 
Article. 

We, therefore, dismiss this appeal wilh 
costs. 


A. N. A. Appeal dismissed. 


—— 


ALLAHABAD HIGH COURT. 
Ssconp Orvit APPEaL No. 1076 or 1924. 
December 3, 1926. 

Present :-—Mr. Justice Ashworth. 
TILAK SINGH —PLAINTIFE— 
APPELLANT 


NA versus 


RAM TAHAL SINGH AND OTHERS— 
DEFEND ANTS—Raspon DENTS. 

U. P. Land Revenue Act (III of 1901), s. 119— 
Grove—Partition—Trees, separate award of, whether 
necessary. 

Section 119 of the U.P. Land Revenue Act does 
not contemplate that the partition officer should 
award the trees as distinct from the land of groves, 
though it may well be that co-sharers may remove 
certain trees from certain plots before the partition 
takes effect. fp. 730, col. 1] n ee 

Niamat-Ullah v. Safutunnissa Bibi (1), distinguish- 
ed 


Second appeal against the decree of the 
. Additional Subordinate Judge, Azamgarh, 
Me. S. D. Sinha, for the Appellant. 

Mr. P. L. Banerji, for the Respondents. 


_ JUDGMENT.—This second appeal 
arises out of a suit brought by the plaint- 
iff-appellant against the defendants-re- 
spondeat in respect of grove No. 341-6 in 
the village of Firozabad. “The plaint sets 
forth that at a partition of the village 
between the co-sharers grove No. 341 was 
divided into six patitis and that patti No. 6 
was awarded to the plaintiff along with the 
trees therein but that the defendants who 
were- the co sharers hid claimed the trees 
therein and interfered with the plaintiff's 
possession of them. Accordingly the relief 
asked was perpetual injunction and dam- 


ages. 

Both the lower Courts have found that 
no removal of trees was proved against the 
defendants and against this finding of fact 
there is notand could not be any second 
appeal. The lower Courts also decided 
that the defendants were righ! in tbeir 
plea that at the partition although the. 
land occupied by the grove was sub-divid- 
ed, yet the trees on the grove were assign- 
ed separately from the land on which 
they stood, Ftiş the appellant's contention 


730 
that this finding of the lower Courts was 
based on an incorrect interpretation of the 
partition proceedings. 

The plaintiff-appellant relies upon a map 
prepared at the partition showing plot 
No. 341 as divided into six portions, and 
showing particular trees on.each portion. 
There is a schedule also at the side of 
the map on this partition map showing 
the names of theco-sharers to which the 
pattis were respectively awarded along 
withthe trees on those paitis, Apart from 
this the fard taqsim or partition _proceed- 
ing declares in para. 6 that the baghs will 
be divided along with their trees, and 
in para. 9 it provides that it is only 
spontaneous or unclaimed trees that will be 
divided according to their value among the 
co-sharers. The lower Court, however, held 
that this evidence was rebutted by the fact 
of a certain paper called the khasra darakh- 
tan which contained the names of the co- 
sharers, the originalnumbers and certain 
trees. They interpreted this document to 
be a khasra allotting individual trees to 
the co-sharers. This document is accom- 
panied by another khasra not qualified 
by the word darakhtan in which the bagh 
in dispute is clearly divided into six patizs. 
The explanation of the appellant's Counsel 
as to the paper headed khasra darakhtan is 
thatit merely showstheowners of thetrees at 
thetime of the partition and wasmerely used 
asa basis for sub-division of the groves. 
It purports to be a khatauni of the year 
1317 F., which it is said corresponds to 
1910 whereas the partition took place 
in 1911. Itappearsto me that this ex- 
planation of the paper called khasra 
darakhtan is the only one consistent. with 
the: map, the partition proceeding and the 
settlement khasra just mentioned. Again 
it isthe only explanation which explains 
the difference of the year on this khasra 
darakhtan to the year of the partition. It 
may be also mentioned that under s. 119 
of the Land Revenue Act, it does not 
appear to be contemplated by the Act 
that the partition officer should award 
trees as distinct from land of groves though 
it may well be that co-sharers may remove 
certain trees from certain plots before the 
partition shall take effectand it has been 
held that in such a case even if the trees 
are not removed before the partition comes 
info effect the party to whom some trees 
are awarded may sue within 12 years to 
remove them, This decision which is un- 


SHORETARY OF STATE FOR INDIA v, NABI BAKESH, 
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reported elsewhere is to be found in Niamat’ 
Ullah v. Safutunniszsa Bibi (1). Whether this 
decision is correct or notitis not applic« 
able to the present case. I find that there 
is no evidence to show that the co-sharers 
were allotted trees which fell in the portion 
of a bagh allotted to ancther co-sharer. 
On the contrary, the evidence appears 
to me to show that these groves were 
divided among the co-sharers along ‘with 
the trees on the respective portion allotted 
toeach co-sharer, Both the lower Courts 
have commented on the fact that when the 
amin visited the place he found that the 
trees on the plot in respect of which this 
suit was brought did not correspond with 
the trees shown on that plot in the partition 
proceedings. They have argued from this 
fact along with the admission of the plaint- 
iff that he has not cut any trees, that the 
trees were cut by the defendants and that 
this shows that the partition proceedings 
were not understood by the parties as allot- 
ting the trees along with the grove land, 
We are not concerned in this case, however, : 
with deciding how the parties understood 
the partition proceedings. The question 
is what was the legal result of the parti- 
tion proceedings. The plaintiff bases his 
title on them and, in my opinion, he has 
proved his case. Accordingly I set aside 
the finding of the lower Courts on this 
matter and decree the plaintiff's suit so far 
as it asks for an injunction. The appellant 
will get his costs in this Court and half 
costs in the lower Courts. 
A, N. A. Order set aside, 
(1) 74 Ind. Cas. 768; A. I. R. 1924 All. 160, 


OUDH CHIEF COURT. 
Second CIvIL APPRAL No. 197 or 1926. 
February 3, 1927. 

Present: —Sir Louis Stuart, Kr., Chief 
Judge, and Mr. Justice Hasan. 
SECRETARY or STATE ror INDIA In 

COUNCIL, NAZUL DEPARTMENT, 
LUCKNO W—P.aretirrs—APPELLANTS 


Versus 
NABI BAKHSH AND anotaerR—DEFENDANTS 
— RESPONDENTS. 

Contract Act (IX of 1872), s. 20—Compromise of 
doubtful rights—Mistake as to fact not essential to 
agreement—Contract not void. i 4 

Oertain lands in the City of Lucknow wereheld by 
the defendants as tenants under the Secretary of State, 


[100 L 0, 1827] 


The latter sued for possession of the lands. The 
defendants denied his title, but the suit was com- 
promised by the defendants who acknowledged the 
Secretary of State’s title and executed a kabuliyat to 
him. It was subsequently decided by the Privy 
Council, in a suit not inter partes that the title to 
lands occupied by houses in the City of Lucknow 
rested in the occupants of the houses and not in 
the Crown. In asuit for rent by the Secretary of 
State the defendants contended that the compromise 
was void as it.was vitiated by.a mistake of fact as 
to the title of the Crown: 

Held, that the essence of the compromise was the 
recognition of the’ antecedent title independently of 
whether it actually existed or not and the matter 
that the title lay actually in the Secretary of State, 
not being a fact essential to the agreement, the com- 
promise was not void under s. 20 of the Contract Act. 
[p. 732, col. 1.] 


Second appeal against the decree of the 
Second Additional Subordinate Judge, 
Lucknow, dated the 15th March, 1926, con- 
firming that of the Munsif, South Luck- 
now, dated the 29th November, 1924. 

Mr. G. H. Thomas, for the Appellant. 

Mr. Haider Husain, for the Respondents. 


JUDGMENT .—This is the plaintiff's 
appeal from the decree of the Second Addi- 
tional Subordinate Judge, Lucknow, dated 
the 15th of March, 1926; reversing that 
of the Munsif, South Lucknow, dated the 
29th of November, 1924. 

The appeal arises out of a suit brought 
by the Secretary of State for India in 
Council: for:the recovery of rent in res- 
pect of two plots of lands Nos. 1280 and 
1281 situate in Mohalla Qutubpur, City 
Lucknow, from the defendants-respond- 
ents. 6 
The facts are as follows: — 

On the 29th of November, 1915, the 
plaintiff had instituted a suit against the 
defendants for recovery of possession of the 
plots in suits. The defendants denied the 
plaintiff's title and claimed title in them- 
selves. Eventually the controversy so raised 
as to the question of title was amicably 
settled and the suit terminated with a com- 
promise between the parties. In terms of 
the compromise the defendants abandoned 
the issue as to title and agreed tohold the 
lands in suit on payment of an annual 
rent of Rs..20. The Court made a decree 
in pursuance of the compromise. The 
terms of the compromise were further rati- 
fied by the Secretary of State executing a 
lease in respect of the lands in suit in 
favour of the defendants and the defendants 
executing a kabuliyat in favour of the 
Secretary of State in relation to the same. 

The defence in the present suit, which 


' . SRORETARY OF STATE FOR INDIA V. NABI BAKHSH, 


. promise and 


* ni 


has prevailed in the lower Appellate Court, 
is that the compromise and kabuliyat are 


‘void by reason of the mutual mistake of 


the parties as to the title of the Secretary 
of State to the lands in suit, vide s, 20 of the 
Indian Contract Act, 1872, 

In proof of the above defence the defend- 
ants rely upon a decision of a Bench of 
the late Court of the Judicial Commis- 
sioner of Oudh in the case of Barati v. 
Secretary of State for India (1). In the 
judgment delivered in that case, which 
was not tnter partes, the Court had 
come to the conclusion that the title to 


‘ lands occupied by houses in the City of Luck- 


now rested in the occupants of the houses 
and .not in the Crown. This conclusion 
was reached on the interpretation of cer- 
tain orders and letters of the Chief Com- 
missioner of Oudh as having the effect 
of releasing such lands from the opera- 
tion of Lord Canning’s Proclamation of 
1858. We are of opinion that the defence 
fails and the plaintiff is entitled to the 
decree for which he has asked. 

On the merits of the case the learned 
Subordinate Judge distinctly finds that 
prior to the suit of 1915 the defendants’ 
predecessor-in-interest held the lands in 
question in the status of a tenant and 
paid rent thereof to the Secretary of 
State. On those facts it follows thatthe 
Secretary of State had title by estoppel 
to. the lands in suit and this  titlo 
had originated or at least continued to 
operate subsequent to the alleged release 
from the operation of the confiscation of 
1858 by the Chief Commissioner of Oudh. 
In this view of the case the title of the 
Secretary of State cannot be treated to 
have been founded solely on the confisca- 
tion. Thus thereis no basis for the con- 
tention that the Secretary of State was 
under .a mistaken belief as to his title 
on the date of the compromise in the suit 
of 1915. 

We have already stated that the suit 
of 1915 directly raised the issue as to the 
title of the lands in suit. The object of 
the compromise was to stop investigation 
of the issue as to title. 


The agreement contained in the com- 
in the subsequent deeds 
following it was not conditional on the 
existence of title, as a matter of fact, in 


(1) 61 Ind. Cas. 721; 24 O. C, 33; 80 L. J 233; 3 
U. P, L. R. (Oudh) 35, 


eae it 
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the Secretary of State. The essence of the 
compromise was the recognition of antece- 
dent title independently of the fact as to 
whether it actually existed or not. Thus the 
matter that the title actually lay in the 
Secretary of State was not a fact essential 
to the agreement. ook 

The. result is that we allow this appeal, 
set aside the decree of the lower Appellate 
Court and réstore the decree of the Court 
of first instance, The plaintiff-appellant 
will beentitled to his costs in all the three 
Courts: 


ANA Appeal allowed. 


© LAHORE HIGH COURT. 
Sxconp OiyIL Appaat No. 2834 oF 1922. 
f July 5, 1926. 
Present:—Mr. Justice Broadway and 
wi Mr.Justice Coldstream. 
SMAIL AND OTHERS—PLAINTIFFS— 


; APPELLANTS 
‘ 4 versus 
BAHAB AND OTHERS--DEFENDANTS 
aa -— RESPONDENTS. 


"Limitation Act (IX of 1908), Sch. I, Art. 120— 
Declaratory suit—-Limitation—Fresh invasion of right 
—Fresh cause of action—Entry of joint. ownership 
in revenue records, effect of. 

The plaintiffs and the defendants were entered as 
joint owners in the revenue records though the de- 
fendante were not in possession. In 1897 the plaintiffs 
attempted to have the entries altered so as to have 
their names recorded as sole owners. but their appli- 
cation was rejected. In 1921 one of the defendants 
applied for partition of the land. The plaintiffs’ 
pleaded their exclusive title and were referred to the 
Civil Court. The plaintiffs sued for declaration of 
their title : ee wil 

Held, 1) that the plaintiffs’ suit was not barred 
inasmuch -as the application for partition was an. 
act of invasion which gave a new cause of action; 

Hakim Singh v. Waryaman (1) and Jahana v. 


Wali (2), followed. ` 
(2) that the fact that the entries related to co- 


ownership and not to sole-ownership did not affect 
the question. 

Second appeal from the decree of the 
District Judge, Montgomery at Lahore, 
dated the llth August, 1922, 
that of the Subordinate Judge, First Class, 
Montgomery, dated the 21st March, 1922. 

, Chaudhari Zafar Ullah Khan, for Mr. 
Abdul Aziz and Mr. Anant Ram, for the 


Appellants. 
Mr, Aziz Ahmad, for the Respondents, 


_ abouts. 


~ 
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JUDGMENT. 

Broadway, J.—The only point for 
determination in this appeal is whether the 
suit brought by the plaintiffs is within’ 
limitation. The trial Court held that it 
was. The lower Appellate Oourt came to 
the conclusion that it was not, It is not 
necessary toset out the facts of this case 
in any detail. The Revenue Records show 
that the land in suit in the “ownership”. 
column is entered as belonging to the 
plaintifs and the defendants but the 
possession is with the plaintiffs. This state 
of affairs has existed since 1872 or there-. 
In 1897 an attempt was made by .- 
the plaintiffs to have the Revenue Records 
altered and their names entered not only 
a3 in sole possession but as,sole owners. 
This application was rejected. In 1921 one. 
of the defendants applied for partition of 
the land in suit. The plaintiffs pleaded 
their title and were referred by the Revenue 
Authorities to the Civil Court. In my’ 
judgment the suit is clearlv within limita- 
tion. In Hakim Singh v. Waryaman (lj a 
similar question arose for decision and it 
was held that the application for partition 
was an actofinvasion which gave a new. 
cause of action. Jahana v. Wali (2) is an 
authority to the same effect. Mr. Aziz 
Ahmad for the respondent very frankly. 
accepts the propositions enunciated in those 
authorities but has attempted.to differentiate 
this case from those on the- ground that 
inthe reported cases the entries showed 
sole-ownership whereas’ in the present 
case the entries related to co-ownership. 
This is a distinction, no doubt, but I do not 
think it affects the question. | 

I would, therefore, accept this appeal and 
return the case to the Court of the District 
Judge, for disposal of the other questions 
raised in appeal. Costsin this Court will 
follow the event. The stampon appeal will. 
be refunded. 

Coldstream, J.—I agree. 

A. N. A. Appeal accepted: _ 
f Case remanded. 


(1) 140 P. R. 1907; 187 P. W. R. 1907. 
(2) 53 Ind. Cas, 595; 98 P, R. 1919 


BAHAB, 


modifying | 
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ALLAHABAD HIGH COURT. 
Sgconp Civiu ArpraL No. 1250 or 1924. 
‘December 23, 1926. 
- .Present:-— Mr. Justice Dalal and 
Mr. Justice Pullan. 
MADAN MOHAN LAL—Derenpsant— 
i APPELLANT i 
versus 
JAI NANDAN LONIA AND OTRERS— 
` Drreypants— RESPONDENTS. 
Transfer of Property Act (IV of 1882), s. 59— 
Mortgage—Registered instrument, necessity of—Mere 
delivery of possession, effect of. 
The fact that a person is put in possession of pro- 


perty in lieu of some money due to him does. not: 


confer on him any title to possession of the property 
in the absence of a registered instrument of mort- 


gage. s - 

Where a Statute requires that a particular kind of 
transfer, as for instance a mortgage, shall be effected 
by a particular kind of instrument, its provisions 

_must be enforced with stringency. 


Salamat-uz-zamani Begam v. Masha Allah Khan’ 


' (2), followed, 


Mahomed Musa v. Aghore Kumar Ganguli (1), dis- 
tinguished. 


Second appeal against the decree. of the 
Subordinate Judge, Jaunpur, dated the 
28th of April, 1924, f 

Dr. K. N. Katju, for the Appellant. 

Mr. P. L. Banerji, for the respondents. 

JUDGMENT. —A suit for redemp- 

. tion was decreed. The appellant was a 
party as defendant to the suit because he 
was in possession. In appeal the argu- 
ment advanced is that the mortgage was to 
continue for 30 years from 17th December, 


1406, and, therefore, the suit was premature. 


We, however, find that the appellant has 
no title to possession and cannot resist the 
suit for redemption. His case was that the 
widow of the mortgagee Bhagwanta Lonia 
put him in possession of the property in 

_ lieu of some money due to him from Bhag- 
wanta. There was, however, rio registered 
deed of transfer. 

A large number of rulings was produced 
before us. We have read them all. They 


“are all based on the observations of their - 


Lordships of the Privy Council, in the case 
of ‘Mahomed Musa v. Aghore Kumar 
_ Gangult (1). 

That ruling does not imply that a trans- 
fer under such circumstances as existed in 
the present case, could be made without a 
registered document. We agree with the 
ebservations of Mr. Justice Piggott in Sala- 


(1) 28 Ind. Cas. 930; 42 O. 301; 17 Bom. L. R. 420; 
91 C. LJ. 231; 28M. L. J. 548: 19 0. W. N. 250; 13 
‘A. LJ. 229; 17M. L. T. 143; 2 L. W. 258; (1915) M, 
W. N. 621; 421. A. (P. O). 


HARI SiNGE v. sanis sinad. ; 
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mat-uz-zamani Begam ¥. Masha Allah Khan 
(2). The obsevations are at page 196*; where 
the Statute requires that a particular kind 
of transfer, as for instance a mortgage, 
shall be effected by a particular kind of 
instrument, it seems to us that their Lord- 
ships have always enforced such a provi- 


‘sion with great stringency.. We hold that 


the appellant has no title to the property. 
and, therefore, cannot resist the suit for 
redemption. ` 

We dismiss the appeal with costs which 
shall include fees here on the higher scale, 


A.N. A. - Appeal dismissed. 
(2) 43 Ind. Cas. 615; 40 A. 187: 16 A. L. J. 198. 


¥Page of 40 A.—[Ed.] 
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LAHORE HIGH COURT. 
' Seconp CıvıL APPEAL No. 1062 oF 1926, 
February 8, 1927. i 
Present: —Mr. Justice Jai Lal. 
HARI SINGH AND OTABRS—-VENDEES— 
DEFENDANTS—ÅPPELLANTS 
versus í 
SAHIB SINGH— PLAINTIFF AND 
ASA SINGH—Venoor—DeFenpant—~ 
_ RESPONDENTS. 
Custom—Alienation—Antecedent debt, nature of debt, 
enquiry into—Stamp Act (II of 1899), ss. 86, G1— 
Document insufficiently stamped—Objection in appeal. 
Where an alienee, after having satisfied himself 
as to the existence of the antecedent debt due by 
the alienor actually discharges that debt, no question 
of enquiry as to the nature of the debt arises unless 
it is proved that it is tainted with immorality or 
that there are suspicious circumstances which should 
have put the alienee to enquiry. [p. 734, col. 1.] 
The objection as to the inadmissibility of a docu« 
ment for want .of sufficient stamp cannot be taken 
up for the first time in appeal. [ibid] ` 


Second appeal from the decree ‘of the 
District Judge, Jullundur, dated the 28th 
January, 1926, reversing that of the Sub- 
Judge, Second Class, Jullundur, dated the 
3ist March, 1925. 

Mr. D. C. Ralli, for the Appellants. 

' Mr. C. L. Mathur, for the Respondents. 

JUDGMENT.—In pursuance of my 
order of remand dated the 8th of October, 
1926, the District Judge has submilted a 
finding that Rs.¥50 was paid by the appel- 
lant fo Basant Singh in discharge of a debt 
due to him from the alienor. This finding 
is based on evidence on the record and 
cannot be attacked before me and -the 
appeal, therefore, is concluded by it, 
Counsel for the respondents has raised objec-*+ 
tions tothe report of the District Judge, 


184 
The first objection is that the document 
.in favour of Basant Singh was inadmissi- 
ble in evidence for want of sufficient stamp. 
This objection cannot be taken on appeal, 
considering that the document has already 
been admitted in evidence by the trial 
Court. 


enquiry as tothe nature of the debt, that 
is to say, whether there was any necessity 
for the alienor to borrow the money from 
Basant Singh. In this connection it may 
be noted that there is absolutely noevidence 
on behalf of the respondent who did not 
think it necessary to gointo the witness- 
box himself. The alienee having satisfied 


himself as to the existence of the antece-° 


dent debt due to Basant Singh and having 
actually discharged that debt, no question 
of enquiry as to the nature of the debt 
arises unless the plaintiffs prove that it 
was tainted with immorality or that there 
were suspicious circumstances which should 
have put the alienee to enquiry. In my 
opinion there is noforce in the objections 
by the respondents. I accept this appeal, 
get aside the decree of the learned Dis- 
trict Judge and grant the plaintiffs a decree 
to theeffect that the alienation in dispute 
shall notaffect their reversionary rights in 
the property in suit except to the extent of 
Rs. 650. Under the circumstances of the 
case I leave the parties to bear their own 


costs throughout. 


R. b. Appeal accepted. 


ALLAHABAD HIGH COURT. 
Sxconp Orvin APPEAL No, 910 or 1924. 
i November 29, 1926. 
Present:—Mr. Justice Dalal and 
Mr. Justice Pullan. | 
MANGAT—DETENDANT— APPELLANT 
versus 
Musammat BAARTO— PLAINTIFF AND 

HARGYAN AND aNoTHER—-DEFENDANTS— 

` RESPONDENTS. ; 

Hindu Law-—Widow—Re-marriage—Forfeiture of 
widow's estate—Custom to the contrary—DPossession for 
twelve years after re-marriage-—Adverse possession— 
‘Hindu Widow's Re-marriage Act (XV of 1556), $. 2. 

The rule enacted by s. 2 of the Hindu Widow's 
Remarriage Act of 1856, that a Hindu widow on re- 

arriage forfeits all her rights and interest in her 
aceased husband's property does not apply toa 
Hindu widow who was permitted by custom to re- 
marry even prior to 1856, and such a widow does 


MANCAT v. BBARYO, 


Thesecond objection is that the. 
appellant has not shown that he made an | 
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not, therefore, acquire ownership of her husband's 
estate by adverse possession by continuing in pos- 
Session of the same for more than twelve years after 
her re-marriage. 

Gajadhar v. Kaunsilla (1), followed. 

Second apceal from an order of the 
Additional District Judge, Meerut, dated 
the 12th of April, 1924. 

Mr. N. P. Asthana, for the Appellant. 

Dr. S. N. Sen, for the Respondents. 

JUDGMENT.—For the purposes of 
this second appeal, it must be held that the 
plaintiff Musammat Bharto is the daughter 
of Musammat Rukmin by Hari Ram. This 
was disputed by the defendant, but both 
the Subordinate Courts heldin favour of 
the plaintiff. The next point is whether 
the suit for declaration by the plaintiff 
that the deed of gift executed by Musam- 
mat Rukmin in favour of defendants Nos. 1 
and 2 was not binding on her was time- 
barred or not. It was argued that Musam- 
mat Rukmin lost her right to hold her 
husband’s estate for her life on her re-. 
marriage, and as she continued in posses- 
sion she became owner by adverse posses-. 
sion after a lapse of twelve years, Refer- 
ence was made to s. 2 of the Hindu Widow's 
Re-marriage Act (XV of 1856), which 
enacted that a Hindu widow on re-mar- 
riaga forfeited all her rights and interest 
in her deceased husband's property. This 
Court, however, has held repeatedly that this 
forfeiture does not apply to a Hindu widow, 
who is permitted to re-marry, prior to 
1856. All the previous judgments are refer- 
red to at page 165* of a Bench ruling of 
this Oourt in Gajadharv. Kaunsilla (1). 
Mr. Justice Banerji who delivered the 
judgment of the Court felt thimself bound by 
the previous rulings, His personal opinion ~ 
appears to be that the rulings of the Cal- 
cutta and Madras High Courts more cor- 
rectly interpreted the law. We are in the 
same position and are not prepared to refer 
the matter to a Full Bench after this Court ° 
has taken one view for a long seriea of 
years. < 

It was next argued that a Jat of the class | 
to which Musammat Rukmin belonged was 
not permitted to re-marry prior to 1856. 
The learned Judge of the lower Court has 
examined the evidence on page 12 of the 
printed book. We agree with him that the 
wajib ul-arz did not record any custom con- 
fined to Jats alone because the co-sharers 
of the village belonged to communities 

(1) 1 Ind. Cas. 761; 31 A. 161; 6 A. L. JM. oo 
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other than Jats as wellas Jats. The learn- Judge appointing himself as Receiver at a 


ed Judge referred to the evidence of Pirthi 
Singh witness for the defence who deposed 
that a Hindu widow in the village in which 
the parties lived never forfeited her right 
to her deceased husband’s property by her 
re-marriage, 

Musammat Rukmin was, therefore, a life- 
holder and did not: start any adverse title 
by ber re-marriage. 

We dismiss the appeal with costs includ- 
ing in this Court fees on the higher scale. 

A. NLA, Appeal dismissed. 


ee 


ALLAHABAD HIGH COURT. 
FIRST APPEAL FROM ORDER No, 88 or 1926. 
February Y, 1927. 

Present :—Sir Cecil Henry Walsh, KT., 

Acting Chief Justice, and Mr. 
Justice Banerji. ` 
MAKHAN LAL—Decres-HoLDER— 
. “APPBLLANT * 
versus 
Chaudhri MUSHTAQ ALI—Jupement- 
DEBTOR— RESPONDENT. 


Civil Procedure Code (Act V of 1908), O. XXXIV, : 


0. XL—-Mortgage-decree—Execution—Appointment of 
Receiver, legality of—Equitable execution, exceptional 
remedy. 

Order. XL of the Civil Procedure Code relating to 
the appointment of Receivers has no application to 
the execution of mortgage-decrees. 

Appointment of a Receiver by way of execution is an 
exceptional remedy derived from English practice. 

_First appeal from an order of the Sub- 
ordinate Judge, Badaun, dated the 13th of 
April, 1926. ; 

Mr. Harnandan Prasad, for the Appellant, 

Mr. Mushtaq Ahmad, for the Respondent. 

JUDGMENT.—This order is wholly 
without jurisdiction. We do not propose 
to discuss the various cases which the 
learned Judge has referred to in Indian 
Cases, because some of them contain dicta 
of a very wide charaċter, which open up a 
variety of rather debatable question. In 
our view, O. XL of the First Schedule has 


nothing to do with the execution of mort- - 
gage-decrees. The learned Judge says that ` 


there is no prohibition in law against the 
. appointing of a Receiver in the case of a 
mortgage-decree. There are great many 
things which are not prohibited in the 
Gede One might jrst as well say that as 
there js no prohibition in the Code to a 


large salary, that he has, therefore, jurisdic- 
tion to do so. In our opinion, the matter 
becomes yuite plain when O. XL, which 
deals with the appointment of a Receiver, 
is understood. The appointment of a 
Receiver by way of execution is an excep- 
tional remedy derived from English 
practice; indeed in England it is called 
equitable execution. It is quite clear that 
it is intended to be a form of execution by 
this Code. Section 51 of the Code, that is 
to say, in the controlling part of the Code, 
lays down the various forms of execution. 
These include the appointment of a Re- 
ceiver. Order XL isthe only provision 
tobe found in the First Schedule dealing 
with the appointment of a Receiver. It ia, 
therefore, clearly intended to provide the 
machinery for carrying out that form of 
execution: which has already been provided 
for by s. 51 of the Code. 

The case of mortgage-decrees is quite 
special. It is all containedin O. XXXIV. 
Subordinate Judges ought not to require 
being reminded in these days that 
O. XXXIV was transferred from the Trans- 
fer of Property Act, because difficulties 
had arisen and confusion had occurred in 
differentiating between the case of execu- 
tion of mortgage-decrees and other decrees, 
and the enactment of the provisions of 
s. 34 for enforcing mortgage-decrees was 
specially brought into the Schedule and 
placed into watertight compartments in 
order to prevent misunderstanding. We 
are clearly of opinion that the provisions of 
O. XXXIV in the execution of mortgages 
decrees allow no loophole for the applica- 
tion ofthe procedure provided by O. XL to 
mortgage-decrees. We must allow the 
appeal and set aside the order of the Court 
below with costs here and below includiy g 
fees in this Court on the higher scale. 

A, N. A Appeal allowed, 


See am 


CALCUTTA HIGH COURT. 


, APPEAL FROM APPELLATS ORDER No. 273 


oF 1925, 
March 30, 1926. 
Present:—Justice Sir Ewart Greaves, Kr., 
and Mr. Justice Mukerji. 
GNANADA SUNDARI MOJUMDAR~— 
| - APPELLANT 
- Versus 
CHANDRA KUMAR DH-—RESPONDRNT, 
Civil Procedure Code (Act V of 1908), 55, 144, lil, 


186 e 
“o. XXI, ©, 99-—Eazecution sale—Order for restitution 
under s. 151,.whether appealable—Tenants of auction- 


_ purchaser, whether can be proceeded against in exe-. 


4 cution. 
An order for restitution, made under s. 151 of the 
Civil Procedure Code, but in fact, in exercise, by 


| Pi analogy, of the jurisdiction under s. 144 of the Code, 


vis- appealable. ‘[p. 737, col. 1.) 
. Sukhdeo Dass v Rito Singh (1), not followed. 
When an execution sale is set aside, the judgment- 


* debtor is not entitled in execution ‘proceedings to 


have an order for delivery of possession by way of 
restitution against a person who has been settled on, 


| i the land by the auction-purchaser after his purchase. 


x 


it, 


ibid. 

E proper remedy of the judgment-debtor ir 
“such‘a case is either to treat him as a tenant or to 
“sue to eject him as a trespasser. [ibid.] 
‘-Appeal.against an order of the Addi- 
tional: Subordinate Judge, Noakhali, dated 
. ‘the 20th April, 1925, reversing that of the 
: Munsif,. First Court, Lakhipur, dated the 
“156 of December, 1924. 

i Babu Hem Kumar. Bose, for the Appel- 

ant. = ” 
< Babu jlanah Kumar Sen Gupta, for 


“the Respondent. 


J UDGMENT, 

"Greaves, J.—This is an appeal by the 
jagan dab against a decision of the 
' Subordinate Judge of Noakhali reversing 
the order of the First Munsif of Lakhipur. 
“The. facts are as follows:—The Opposite 
ae No. 1 held an under-raiyati under 
the appellant. In execution of a decres 
in ejectment the. appellant obtained khas 
„possession of. the under-raiyati against the 
Opposite- Party No.1. The superior land- 
lords subsequently obtained a rent-decree 


.. against the appellant and in execution 


~'thereof the holding was brought to sale 
: and purchased by the Opposite Party 


` No. 3. The Opposite Party No. 1 obtained 
| Rettlement of the land from the auction- 
' purchaserat the execution sale, the Opposite 
“Party No. 3. After this the judgment- 
‘debtor applied to set aside the sale by the 


-Jandlord in execution of the rent-decree. 


This was contested by the auction-pur- 
chaser, but a compromise was arrived at 
‘and the sale was set aside. ‘Thereupon 
the appellant ‘applied for restoration of 
possession against’ the Opposite Party 
No. 1 who held the under-razyatz. The 
Munsif said that he had no jurisdiction to 
“deal with the matter under the provisions 
of s. 140, Civil Procedure Code, but that 
as he considered the applicant was en- 
titled fo be restored to thé position in 
which he would have been ifthe execution 
gale had never taken place, he passed an 
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order under s. 151, Civil Procedure Code, 
for possession against the Opposite Party 
No. 1 who had been settled on the land 
after: the purchase by thè Opposite Party 
No. 3. Possession under this order was. 
given tothe appellant and he is now in 
possession. Thereafter an appeal was pre- 
ferred by the Opposite Party No. 1 against 
the decision of the Munsif and the Sub- 
ordinate Judge reversed the order of the 
Munsif for reasons which he has indicated 
in his judgment. Asaresult this appeal 
has been preferred to this Court. 

Two points have been urged before us 
on behalf of the ‘appellant. First, it is 
said that as the Munsif acted not under 
s. 144, Civil Procedure Code, but under his 
inherent jurisdiction under s. 151, Civil 
Procedure Code, no appeal lay to the Suab- 
ordinate Judge and that in the result the 
judgment of the Munslf shouldbe restor- 
ed, secondly, it was said that on thé merits 
by virtue of the provisions of O. XXI, r. 
92, the appellant was entitled as against 
thé Opposite Party No. 1 to the order which 
the Munsif had madé. It was urged that 
he was entitled when the. dauction-sale was 
set aside to be placed in exactly the same 
position as he would have been if the sale 
had never taken place and that consequ- 


‘ently he was not merely entitled to have 


the sale set aside as against the Opposite 
Party No. 3, but to have an order for pos- 
session of the land against the Opposite 
Party No. 1 who had been settled on the 
land by the Opposite Party No. 3 after the 
Opposite Party No.3 had purchased at the 
sale in execution of the rent-decree. 


So far as the first point is concerned, 
namely, that there was no appeal, we were 
referred to the decision of the Patna High 
Court in Sukdeo Dass v. Rito Singh (1)... In 
that case it was held that as the order of 
the executing Court must have beeh made 
under s. 151, Civil Procedure Oode, and 
that as O. XLII, r. 1, does not provide for 
an appeal against such an order the lower 
Appellate Court had no jurisdiction to set 
aside the order of the first Court; that is 
to say, it was held that there was no ap- 
-peal to the Subordinate Judge from an 
‘order made by the Munsif under the pro- 
visions of s. 151, Civil Procedure Code, 
There is another case of Jagdip Narain 


„(D 30 Ind. Cas. 703; 2 P. L. J. 36l; 1 P, L. W, 
Ql. 
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Singh v. Holloway (2); thé point was not 
actually decided there but one of the learn- 
ed Judges who formed the Division Bench 
expressed an opinion, which, no doubt, is 
obiter, that an appeal did lie, as it was an 
adjudication between the parties and not 
an order against which an appeal lies as 
an appeal ‘from an order. There does not 
seem to be any direct authority in this 
Oourt dealing with the actual poiat but 
‘the learned Vakil who appears for the re- 
spondents saysthat in many cases ain appeal 
has been entertained against an order 
passed unders, 151 and he refers us in 
support of this contention toa decision of 
the Judicial Committee, Jai Barham v. 
Kedar Nath Marwari (3). ‘But I do not 
think that that case really covers the point 
which we have to decide. But I am in- 
clined to think that an appeal does lie. 
It certainly seems a curious position that 
if the Court deals with the matter under 
.8. 144, Civil Procedure Code, an appeal lies 
whereas if the Court under-s. 151 exercises 
the same jurisdiction which s. 144 gives 
it, but exercisest hat jurisdiction under 
s. 151, because s 144 ja not strictly applic- 
able, no appeal lies; and the’ view I take 
js that. if, as here, the order is made under 
the provisions of s. 151, but in fact in egere 
éise, by analogy, of the jurisdiction under 
s. i44 an appeal does lie, The. first point, 
‘tierefore, accordingly fails. 
So far as the second point is concerned 
I think that the Subordinate Judge was 
right. I do not see how the Opposite 
Party No. 1 can be brought into the execu- 
tion proceedings and an 1 order such as is 
sought agdinst him be passed in those 
‘proceedings. 1t seems to me that the re- 
-medy of the appellant does not lie in this 
direction, He can either recognise the 
‘Opposite Party No. l'as tenant on the land 
and take rent from him, or recognising him 
as a ténant he ‘can terminate his tenancy 
‘by notice, and if possession is not given 
‘gue ‘for ejectment, or he can treat him as 
a pérson who under the facts and circum- 
-stances of this case is no better than a 
‘trespasser and has no ‘right whatever on 
the land, and sue in éjectment to recover 
possession of the land. It seems to me 
(2) 39 Ind. a 653; 2 P: L. Je 208; 3 P. L. W. 
423; (1919) Pat 282. 
_ (3)-69 Ind. Can 278; 49 I. A. 351; 27 Q. W. NÑ. 589; 
ALL R. 1922 P. O 269; 4 PIT. 61; 32 M. L. T. 10; 
87 C.L. J351; 44 M.-L. T. 735; aL A. L.T. 490; 25 


Bom, Ñ R. 643: (1923) M W. N. 368;.2 Pat, 10; 18 
L. W. 802 (P. O), 
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that one or other of these courses is the 
proper course for the appellant to adopt 
and that he cannot get the order which he 
seeks as against the Opposite Party No. 1 
in the execution proceedings to which the 
Opnosite Party No. Lis nota party. 

We are pressed with the fact that the 
present appellant is in possession and it 
is said that it would be, therefore. inequit- 
able to make any order which might have 
the effect of disturbing that possession. But 
I do noi think that that fact cau influence 
us. If the appellant is wrong in his con- 


_ tention then the order of the Subordinate 


Judgs3 was correct and we are bound to 
say so whatever the consequence may be. 
In the result, therefore, the appeal fails 
and it is dismissed with costs, the hearing- 
fee is assessed_at one gold mohur. 
The connected application is rejected, 
Mukerji, J.—I agree. 
ANY A. Appeal dismissed. 


aeng, 


ALL AHABAD HIGH COURT.. 
_Orviu Revision No. 182 oF 1926. 
January 20, 1927. 

- Present:—Mr. Justice Lindsay: 

RAM SINGH—Dsranpant--APPELLANT 
Versus. 

MAN SINGH—PLAINTIPP—RESPONUENT, 
Stamp Act (II of 1899), s. 44 (8)—Deficiency in 
stamp duty ty paid by party to suit—Amount paid not 


included in costs—Suit to recover amount paid, whe- 
ther maintainable. 

Plaintiff instituted a suit on the basis of a mort- 
fage and during the pendency of the suit it was 
discovered that the mortgage-deed was not sufficiently 
stamped. In order to obtain a decree in the suit 
plaintiff paid up the deficiency and the penalty. The 
amount paid by him was; however, not included in 
ths costs of the suit and plaintiff ‘instituted a sub- 
sequent suit to recover the amount paid by him from 
the defendant: 3 

Held, that the casa fell within the purview of s. 44 
(3) of the Stamp-Act and that the suit was barred by 
the provisions of that section. [p. 738, col. 1.] 


Givil revision from an order of the Small 
Cause Court Judge, Chandausi, dated the 
6th of September, 1926. 

Mr. P.N Sapru; for the Appellant. 

Mr. Panna Lal, for the Respondent. 

JUDGMENT.—The question in this 
case is the correct interpretation of s. 44, 

sub-s. 3 of the Indian Stamp Act, This, 


sub- section was pleaded as a bar to the 


suit in the Court below. The Judge of the 
Small Cause Court overruled the objection. 


238 | 
‘and held that sab: s. (3) tos. 44 was not a 


bar. In my opinion the decision is erroneous. 
The section has not been correctly inter- 


preted by the Court below, The facts are ` 


qui e clear. The plaintif Man Singh held 
a mortgage from the defendant Ram Singh 
dated the lith November, 1922. He put 
that mortgage in suit, and while the case 
was pending it was discovered that there 
was adeficiency of stamp duty. Nobody 
denies that Ram Singh the mortgagor was 
the person who was liable for this defici- 


ency. 4 
~- The plaintiff having paid the deficiency 
in order to make the instrument regular 
and in order to geta decree has brought 
this suit for the recovery ofthe money paid 
by him. He apparently did not make any 
application to the Court which was.trying 
the mortgage-suit to include the amount 
so paid in the costs of the suit. 

The. terms of s. 44 (3) require: 

“Such amount may, if the Court thinks 
fit, be included in any order as to costs in 
any suit or proceeding to which such per- 
sons are parties and in which such instru- 
menthas been tendered in evidence.” 

Here the plaintiff. and defendant were 
parties. tothe mortgage-suit and the mort- 
gage was tendered in evidence ` The sub- 
section then goes‘on tosay: 

“Tf the Court does not include the amount 
in such ordér, no further proceedings for 
the recovery of the amount shall be main- 
tainable.” . 

These last words are as precise as can 
be, and, in my opinion, they indicate clearly 
that a euit for the recovery of deficiency in 
stamp duty cannot -be entertained if the 
.casé falls within the provisions of sub- 8. (8) 
of s; 44. 

I allow the Api icA NDA. set “aside the 
decree of the Court below and dismiss the 
plaintiff's claim. 

Parties will bear their own costs in both 
‘Courte, i 


AES _ Application allowed.. 
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LAHORE HIGH COURT. 
M,SCELLANEOUS First CIVIL APPEAL 
No. 2050 or 1926. 

February 2, 1927. 
Present:—Mr. Justice Tek Chand. 
Musammat KISHNO—Appiicant— 

APPELLANT 
VvETSUS 
Musammat PARTABO—2np Party— 
RESPONDENT. 

Guardians and Wards Act (VIII of 1890), ss. 7, 39 
—Removal of guardian, principles relating to—Testa~ 
mentary guardian, when to be removed—Welfare of 
minor. 

Under s. 7 of the Guardians and Wards Act a Court 
cannot appoint another personas guardian in place 
of a testamentary guardian until the powers of such 
a guardian have ceased under the Act. But, under 
s. 39 of the Act ibis as much the duty of the Court 
to remove a testamentary guardian as it is to remove 
a guardian appointed by itself, if any of the grounds 
mentioned in that section exists. [p. 739, col. 2.] 

Jf there are reasons to suspect that a testamentary 
guardian is guilty of continued failure to” perform 
the duties of his trust and has-ill-treated or neglected 
to take proper care of the ward, the Court should, 
acting either on the application of any person inter- 
‘ested or suo motu; remove him, the paramount con~ 
‘sideration for the decision of the Court being ‘always 
the welfareof the minor. [ibid] - 


_ Miscellaneous first appeal. froni the: order 
of the District Judge, Lyallpur, dated ‘the 
20th May, 1926. - 
Mr. Charan: Singh, for the. Apie 
- Mr. Ram Chand Manchanda, for the- Re- 
spondent. . > 

ORDER.—One Chanan. Singh, a Jat 
proprietor in the Lyallpur District, who 
originally came from a village called Mart- 
suran in the Ludhiana District, died about 
the end of 1921 leaving behind him surviv- 
inga widow, Musammat Partabo, and a son 
Puran by his former wife, Musammat Ram 
Kaur. This boy wasa little over five. years 
‘of age at the time of.Chanan -Singh's 
death.- Chanan Singh had on. the 2156 
‘June, 1921, executed a Will in which he 
recited that Musammat Ram Kaur, -his first 
wife, had become unchaste.and had been 
turned out of his house by him, that the 
sole heir of his property would be his son 
Puran, minor, and that his “Muntazim and 
guardian would be Musammat Partabo, 
his step-mother, so long as the boy does 
not attain majority.” It seems that Mus 
sammat Ram Kaur died either in the life- 
time of Chanan Singh or soon after his 
death, On the 22nd May, 1925, an appli- 
cation under. s. 7 of the Guardians and 
Wards Act was presented i in the Court of 
the District Judge, Lyallpur, by Musam- 

mat Kishno, the maternal grandmother 


‘ a 
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ef the minor, for appointment as sates 
of the person and: property of the. minor. 
She alleged that the minor had been liv- 
ing. with her and that the step-mother 
Musammat Partabo was wasting his pro- 
perty. Along with this application was 
filed a schedule of moveable and immove- 
able. property of. the minor, valued at 
Rs. 23,880. On the 23rd Juné, 1925, the 
atep-mother Musammat Partabo also filed 
an application ‘:propounding the Will of het 
husband dated the 21st June, 1921, already 
referred to-and claiming to be the testa- 
mentary guardian of the person and pro- 
. perty of the minor. 
value of the property of the minor as 
Rs. 11,400 -only and prayed for her formal 
appointment as such. The genuineness of 
this Will was notadmitted by Musammat 
Kishno. j 

The learned’ District: Judge held the 
Will ‘duly: proved. and, holding that there 
was no reason to interfere with the dis- 
cretion exercised hv. the deceased; hedis- 
missed Musammat Kishno’s application and 
appointed- Musammat Partabo as guardian. 
of the person and propérty of the minor. 
It is.noteworthy that the minor. was not 
willing to go to: Musammat Partabo but 
the ‘learned District: Judge thought “that 
probably -by and’ by he shall get used ‘to 
live with her.” 

In -appeal Mr.: Charan Singh sko ap- 
peared for Musammat-Kisbno has attacked 
the tinding with regard tothe execution of 
the Will, Ihave-carefully examined the 
evidence led by the parties and have reach- 

ed the conclusion that: the learned District 
Judge: was right in bolding the Will prov- 
ed. . Mr.. ‘Oharan Singh has further con- 
tended that according | to the terms of the 
Will 
guardian only of the property of the minor 
and not of his person. 


in my mind thatthe testator intended to 


appoint her guardian both of the person 


“and property ofthe minor These findings, 


however, are,in my opinion, insufficient to’ 


warrant a decision in. favour of Musammat 
: Partabo., It is to be noted that. Chanan 
Singh’ died in 1921 and the present appli: 
cation was not filed till 1925. How did 
Musammat ‘Partabo discharge her duties 
. as a testamentary guardian during these 


44 years? Mr. Charan Singh for the anpe. 


lant’ contends that the boy has all along 
lived with his maternal. grandmother 


She. gave the total, 


Musammat. Partabo was appointed: 


The terms of the: 
Will are, however, clear and leave no doubt: 


“ isHkd v. PARTABEL™ re 


Musammat Kishno and that Musammut Par- 
tabo has taken no interest whatever in his 
welfare. Hs also alleges that Musammat 
Partabo has not only neglected her duties 
as a testamentary guardian but has ap- 
propriated the; bulk of the income cf ths 
minor's estate to her own use and that she 
has taken no steps whatever to realise or 
to keep alive the debts that were due to 
the minor's estate and most of which have 
now probably become barred by limitation. 
It is most unfortunate that there are no 
materials on the record on which if is pos- 
sible to come to a decision on these im- 
portant points.” It seems to me that this 
aspect of the case was entirely lost sight 
of in the lower Court. Musammat Partabo 
is, no‘doubt, the testamentary guardian of 
the minor and under s, 7 the Court can- 
not appoint another person to be guardian 
in her place until her powers as such have 


-ceased under. the provisions of the: Act, 


But, under s, 39 it igs as much the duty 
of the Court’ to remove a testamentary 
guardian as it is to remove a guardian 
appointed by itself, if any of the grounds 
mentioned in that section exists. If there 
are Teasons to suspect that a testamentary 
guardian is guilty of continued failure to 
perform the duties of his or her trust and 
has ill-treated or neglected to take proper 
care of the ward; the Court should, acts 
ing either on- the application of any person 
interested or suo motu- remove her. It is 
to benoted thatthe paramount considera. 
tion for the decision of the Oourt is the 
welfare of the minor. In the present case, 
in view of the fact that the question of the 
appointment of a guardian did not come 
into Court till four years after the death 
of Obanan Singh, it seems to me to be 
absolutely necessary to make an enquiry 
into the conduct of Musammat Partabo 
towards the minor during this period. If 
as-is contended on behalf of the appellant, 
it is a fact that Musammat Partabo has 
taken no ‘interest. in the minor and has 
neglected the performance of her duties 
as a testamentary guardian and has allow- 
ed the estate to. deteriorate, it would ba 
the duty of the Court to remove her under 
s.-39-and to appoint a.new guardian in- 
stead. If, on the other hand, Musammat 
Partabo has not neglectéd her duties but 
Kas been looking after the boy and takin 

such steps as she was capable of to protect 
his property, then, in that case, the wishes 
of the father must be given affect to and 


” 
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the Court, must declare her tò be the pro- 
perly appointed guardian, both of the person 
and property-of the minor. In order to 
determine this matter it is necessary to 
remand the case to- the lower Court for 
roper enquiry. I accordingly remit the 
following issues to the lower Court: 
< (a) With whom. has-the minor been liv- 
ing. since the death of Chanan Singh? 
. (b) What was the property inherited by 
the minor from his father, and what income 
has been received therefrom since Chanan 
Singh's death? A 
.- (c) How has Musammat. Partabo managed 
the. estąʻe since Ghanan Singh’s death and 
has she been looking after the ward pro- 
perly ? . WERE: o 
. The. parties will be allowed to produce 
fresh evidence on these points.and a return 
wilt be submitted to this Court within 
three months. 


RL Case remilicd for finding: 


. ALLAHABAD BIGH COURT. | 

Secony Oivin Arrear No, 1159 or 1924, 

January 10, 1927. Aon, 
` Present:—-Mr: Justice Iqbal Ahmad.’ -. 
TIRKHA RAM—PLAINTIFE— : 
ee ~ APPELLANT 
: ey versus ao: 
. CHHOTEY—DEFENDANT—RESPONDENT. 
„U, P.. Land Revenue Act (III of 1901), s. 86--Cess 
and rent, distinction between--Cess not mentioned in- 
wajib-ul-arz, whether can be recovered, ta 
~ T'he primary notion of acess isa payment not for 
the benefit of the landlord but a payment for some 
purpose of public convenience such as sanitation, 
Police and the like. [p. 740, col. 2.] Dash ea 

A wajib-ul-arz contained a clause stating that eer- 
tain persons were appointed-chaukidars for the safety 
of the village, that their salaries would be contributed 
to by the ryots at a certain rate and that if this 
collection was short-of the sum required, the. gemin- 
dars of the village would make. up the balance. It 
was further stated that no house rent was realised 
from the tenants. In the wajib-ul-arz prepared at the 
next subsequent Settlement it was stated that chau- 
kidara dues were realised from the ryots in the vil- 
lage. In the third Settlement, however, there was no 
record of chaukidara dues being payable: 

Held, (1) that the chaukidara dues mentioned in the 
first two wajib-ul-draiz were inthe nature of a cess 
and notin the nature of rent; [p. 741, coll] > 

(2) that inasmuch as there was.no provision in the 
wajib-ul-arz of the last Settlement for recovery of 
such dues, they could not be recovered in view of the 
Deon of s.&6 cfithe U. P. Land Revenne Act, 
Abi J 


tings RAM O OBHOTEY. 
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..Second appeal against the decree of the 
Additional Subordinate’ Judge, Meerut, 
dated the 15th of April, 1y24. 

Mr. Benod Behari Lal, for the Appellant. 

JUDGMENT.—The decision in ihis 
appeal must turn on the question as to 
whether the chaukidara dues claimed by 
the plaintifl-appellant was house rent due 
from the defendant respondent or a cess 
of the nature contemplated by s, &6 of 
the Land Revenue Act (III of 1801). 
Both the Courts below have differed on 
the point. The trial Court heldthat the 
amount claimed was not a cess and it 
accordingly passed a decree in the plaint- 
iff's favour. The lower Appellate Court 
has held that the amount claimed was a 
cess and has dismissed the plaintifi’s 
claim. 

The plaintiff's case was that he was 
entitled to: chaukidara dues claim- 
ed by him on the basis: ofa custom ob- 
taining inthe village. The documentary 
evidence relating to the chaukidara dues 
consisted of the wajib-ul-arz of 1860 pre- 
pared by Munshi Molar Singh and of the 
wajib-ul arz of 1870 prepared by Munshi, 
Nisar Ali. Paragraph 9 of the. wajib ul- 
are of 1860 runs thus:—‘Two perrcne, 
Shadi son of Kallu and Tula son of Yad 
Ram, are appointed.as chaukidars for the 
safety of the village at Rs. 17 annually. 
Their salaries. are contributed ‘to by the 
ryots in each crop exempting the houses 
of widows and mendicants, and. if this 
eollection comes short, the zemindars -of ' 
the village makeup the balance.” It was 
also recorded inthe. wajib-ul-arz of Mun- 
sbi Nisay Ali that chaukidara dues are 
realised from the ryots in the village. It 
appears from. para. 15 of the wajib-ul- 
arz of Munshi Mohar Singh that'no house 
rent or parjawat was realised: from the 
tenants nor were the tenants liable to make 
any payment for the: oceupation of their 
houses. . . . 

Inthe wajib-ul arz prepared in the recent 
Settlement of 1996-1897 there is no men~ 
tion of any parjawat being realisable from 
the ryote. . _ - 

Tt ‘was pointed out in thè case of Abdul 
Hai v. Nathua (1) that “thè primary 
notion ofa cess isa payment not for the 
benefit of the landlord buta payment for 
some purpose of public, convenience such. 
as sanitation, Police, and the’ like.......... êh 


G) IAL. J. 587 at p. 540. 
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All these words a3 ‘rent,’ ‘cass’ aad s3 
forth, must bs.interpreted with reference 
to the meaning attached to them at the 
time for. which payments are claimed.” 
In view of the decision noted ‘above in 
order to determine whether or not the 
amount claimed was a cess,.one has 
to look for the purpose for which the 
chaukidara dues were paid by the ryots in 
the village. i 
A consideration of the relevant provi- 
sions of the wajib-ul-araiz of 1860 and 1870 
leaves no room for doubt that the amount 
claimed on accouut of chaukidara was 
not an amount payable by the tenants on 
account of the use and occupation of their 
houses or on account of the rent of the 
site of their houses. Ashas been pointed 
out above para. 15. of the wajib-wl-arz of 
Munshi Mohar Singh leads to the conclu- 
sion that the tenants were not under a 
liability to pay any rent either for the 
site of their houses or for their houses, 
The chaukidara. dues paid by the ryots 
was paid on account of salaries of the 
chaukidars maintained for the safety of 
the village, This obviously could not be 
on account of: the rent of their houses 
but was a cess. This, if it was a cess, 
was levied in accordance - with the village 
eustom, But now it is obviously not re- 
coverablein view of the provisions of s. 86 
of the Land Revenue Act as it is common 
ground that it was not recorded by the 
Settlement Officer in the last Settlement, 
viz., 13896-1897, Reliance has been placed 
by the learned Oounsel for the appellant 
on the case of Assanulla Khan Bahadur 
v. Tirthabashini (2). Iu my opinion, that 
case has no bearing on the case that I 
. have to decide. Tne decisionia that case 
turosd upon a consideration of athe par- 
ticular terms on which a certain putni Set- 
tlement was made and on a consideration 
of ‘the Regulations governing such Settle- 
ments. It was nowhere laid down in that 
case that achaukidara tax,as such, is not 
a cess. The case of Balwant Singh v. 
Shankar (8) relied on by the learned Mun- 
sif is also distinguishable. In that case 
the amount claimed as Grurghana was 
an ameunt claimed by the zemindar in 
respect of the occupation of houses by 
the ryots in the abadi of the village, and 
as such it was held by this Court that 
the claim was not with respect toa cess. 


. (2)-22 O. 680; 11-Ind. Dec. (N. 8.) 453. : 
(8) 5A. Lu J. 361; A. W, N. (1908) 95; 30 A. 235, 


| CHENDRAMMA- 9. 
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Ta the present case as noted above the 
‘amount claimed eould not beon account 
of rent of the house in occupation of the- 
defendant. 

The question of law involyed in this 
case was by no means one free from diffi- 
culty and as such, it i no wonder if the 
learned Munsif took a view contrary to 
the one taken by the lower Appellate 
Court and taken by me in second appeal, 
But the mere fact that the view taken 
by the learned Munsif did not commend 
itself to the lower Appellate Court was 
no justification for such observations as 
“if the learned Munsif would have read 
this ruling it should have benefited him 
in distinguishing between rent and cess,” 
There was absolutely no ground for the 
lower Appellate Court to have assumed 
that the learned Munsif did not go through 
the authorities noticed by him in his 
judgment, 

For the reasons given above, I dismiss 
the appeal with costs. 


Z. K. Appeal dismissed. 


MADRAS HIGH COURT. 
Lerrags PaTanT Appa No. 140 or 1925, 
December 1, 1426. 
Present:—Mr. Justice Waller and 
Mr. Justice Madhavan Nair. : 
DEVAGUPTAPU CHENDRAMMA AND 
; ANOTHER— APPELLAN IS 
Tersus 
DEVAGUPTACU NARASIMHAM anp 
OTHERS— RESPONDENTS. 

Inam grant—Construction—“Grant to representa- 
tives and assigns"—Death of grantee before signature 
by Inam Commissioner—Grant, whether enures to heirs 
of grantee—Madras Board's Standing Order No. 52 
(2), applicability of. 

An inam title-deed issued by the Government ran 
as follows:—“The inam is now confirmed to you, 
your representatives and assigns to hold or dispose 
ofag you or they think proper.” The grantee, how- 
ever, died before the Inam Commissioner signed the 
grant. On a question arising whether the title to- 
the grant enured tothe benefit of the heirs of the 
grantee: 

Held, (1) that the words “representatives and 
assigns” were mere words of limitation intended to 
express the absolute estate whieh the Government- 
proposed to confer upon the grantee; [p. 742, col,’ 


é. $ 
\2) that the title-deed did not, therefore, grant 
any estate to the heirs of the grantee and, as he' 
was dead before it was actually executed and signed 
by the Inam Commissioner, his heirs did not obtain‘ 


“ any rights wider it; [p. 743, col. 1] 


= 2 CRENDRAMM: V. 
Lal Ram Singh v. Deputy Commiesioner oy Pratab 
° yarli :1) followed. 
. (3) that Order N o. 52 (2) of the Madras Board's Stand: 
«ing Orders which referred to cases of death of-grantee 
‘after the actual grant had no application to the 
_ case. [p. 742, col. 2) 


Letters Patent Appeal against the order 
“of Mr, Justice Phillips, | Gated the 30th 
“April, 1975, passed ih S. A. No, 1574 
“of 1922 and reported as. 92 Ind. Cas. 
*32t, preferred against . thé decree of 
‘the. Court of © the Additional Subordi- 
“nate Judge, Vizagapatam, in’ A. S. No. 
“112 of 1922, (A. 8. No: 309 of 1920, on the 
“file of the District Court, Vizagapatam, 
“AL S. “No. 161 of 1920, on thé file of the 
Qourt of the Subordinate Judge, Vizaga: 
patam), preferred against that of the Court 
of the District Munsif, Vizagapatam, in O. 
~S, No. 83 of 1918.” | 

Mr. Y. Suryanarayana, for the meek 
“lants. 

- Mr. C. Rama Rao, for the Respondents. 

: JUDGMENT.—-Defendants Nos. 1 and 
“2 are the appellants. ‘The facts in this 
case which are undisputéd are briefly | these, 
The plaintiffs are the nearest reversioners 
of one Venkataraju in whose favour with 
others 3 inam title-deeds were issued in 
1906 and 1907. Plaintiffs’ suit was to re- 

_ cover possession of the share of Venkata- 

“Traju. The first two Courts found that, as 
Venkataraju was dead on the. day when 
these title-deeds were signed by the Com- 
missioner, he obtained norights in the suit 
property, and, therefore, the plaintiffs as 
his. heirs have got no rights. ‘In.this view 
their suit was dismissed. In second ap- 
peal this decision was eet aside by Phil- 
lips, J. > ; 

The title-deed runs as follows: —“Title- 
deed granted to (1) Devaguptapu Subhara- 
duju (2), Devaguptapu Chandramma (3), De- 
vaguptapu Venkataraju and four others as 
per register” and it recites, “the inam isnow 
confirmed to you, your representatives and 
assigns, to hold or dispose of as you or 
they think proper” Tke question is whe- 
ther this is a grant to Venkataraju, his 
representatives ‘and assigns, or whether 
these words are merely words of limitation 
as contended for by the appellants. The 
learned Judge held that these words were 
nit mere words of limitation, that they: 
were. ambiguous and that by ‘the use of 
these words the Government intended “to” 
secure’ the grant to the heirs of the de- 
ceased grantee.” In this view he teld 
that though Venkataraju was dead, 


the 
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plaintiffs.as his heirs are entitled. to the 
properties covered by the grant. .Ta show 


“that in cases like the present the Govern- 
‘ment, intends to secure the grant to-the 


-heirs.of the grantee, reference was made to 
the Board’s Standing Order. No. 52 (2) which 
-runs.as follows:—‘Cases-where title-deeds 
-have been issued by the Inam oo 
sioner but not delivered to the-parties™. 

“in case of the death of the holder of an 
-enfranchised inam before the. actual deli- 
‘very to him of .the title-deed, the deed 
should, -in the first place, be. entrusted to 
the Revenue Authorities for safe custody. 
The Collector ‘should make the enquiry 
-as.to who is the party entitled, as heir 
of the .deceased, to receive the deed, and 
is enjoined to hand it over, exactly as res 
ceived, to the heir of the deceased.” 

. In our opinion, the Board's -Standing 
Order No. 52 (2) has no application to the 
facts of the present case. The words of | 
the order show that it applies only to cases 
-where the grantee dies after the actual 
grant, 2. e., after the execution and signature 
‘of the. deed by tha Commissioner but. bes” 
fore the. actual delivery of the. dacument 
to him.: Though the grantee :dies before 
the actual delivery, he having become 
“the holder of an enfranchised inam” by 
the title-deed having been executed and 
actually. signed by the Commissioner in 
his favour, the order states that the Col- 
lector after. making an- enquiry should 
hand the deed to, the heir of the deceas- 
ed. As in this case, it is admitted that 
Venkataraju died before the titte-deed was 
signed. by the Imam Commissioner; he 
bad not become the holder of an enfran-. 
chised inam before his death, and, there- 
fore, the main condition for the application 
of the Standing Order fails. 

. We have, ‘no doubt, that the words of 
the title-deed already referred to are mere 
words of limitation, 7. e., they were merely 
intended to express the absolute estate 
which the Government proposed to confer 
upon Venkataraju. This construction is 
supported by the decisicn in Lal Ram Singh. 
v. Deputy Commissioner of Fartatgarh (1). 
In that case the holder of an Oudh Taluka 
executed a deed of settlement which pro-. 
vided that after. the deaths of the exe- 


(D 76 Ind. Cas. "929: 45 A. 596;. (1923) M. W. N. 
591; A. L R.1923 P.O. 160; 8 Ò. & A. L. R. 746; 
21 A.L. J. 747: 260. O. #57; 33 M. L. T. 355; 10° 
O. L. J. 513; £01. A. 265; 47 M, L. J. 260; 29 0. W, 
N. 86 (Pi 0). l ay ae 
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cutant acd the.son and the widow-of his 
eldest son (to each.of whom a life-interest: 
was given), “his second son L and- his heirs 
“and. representatives. shall succeed to- the 
entire.estate......... ”. Their Lordships of 
the Privy Council held that “the words. 
‘heirs and representatives’ (in this deed) are 
to be treated as. words-of' limitation, and not- 
_ of, purchase, that is, that they are merely. 
intended to express. the absolute estate 
which it. was.proposed-to give to Lachman 
as distinguished from the life-estates which 
had preceded it.” “Where there is a grant 
to a man and his heirs and nothing to 
control the only meaning-of the words, the- 
grantee takes an absolute interest:” see: 
Dosibai v. Ishvardas Jagjivandas (2). © - : 
We; therefore, hold that the title-deed in 
this case did not grantany estate to the 
heirs of Venkataraju, and, as he was dead 
before it was actually executed and signed 
by the Inam Commissioner, the plaintiffs 
cannot as his heirs obtain any rights under 
it. We must, therefore, set aside the de- 
cision of .the learned Judge and restore 
that of the Subordinate Judge with costs 
here.and before the learned Judge. 
. It. was argued by the respondent: that- 
as the plaintiffs as the sons of Subbarajudu, 
one of the grantees under the title-deed, 
are entitled in that right to some share 
of the property, though a smaller one, 
they should be allowed to amend the 
plaint and that the lower Court should 
be asked to consider their claim for pos-- 
session on this ground. We cannot accede. 
to this request. The suit was based upon ` 
the plaintiffs’ claim as reversioners of. 
Venkataraju. What the plaintiffs are now 
asking us is to allow them to base their 
claim for possession upon their own right. 
It is admitted that the title deed was ori- 
ginally granted in favour of? grantees. 


‘The representatives of all the grantees are. 


not before us. In these circumstances we 
think it is not proper to allow the plaint- 
iffs to amend the plaint at this stage. . . 
V.N v. é Appeal allowed. 

~- (2) 15 B. 222 at p. 227; 18 I. A. 22: 15 Ind. Jur. 
Poy 6 Sar. P. O. J. 10; 8 Ind. Dee. (N. s.) 150 
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ALLAHABAD HIGH COURT. 
Suconv CIVIL Apegar No.- 051 or 1924. 

i January 5, 1927. 

Present: —Mr. Justice Iqbal Ahmad. 
BADRI PRASAD AND ANOTHER— 
PLAINTIFFS—APPELLANTS 

< VETSUS ` 
GIRDHAR AND OTHERS—DErENDANTS— 
: RESPONDENTS 

Agra Tenancy Act (II of:-1901), s. 164—Suit for 
profits—Failure to collect rents—Negligence of Lam- 
bardar—Presumption—Suit relating to several years: 
—Accounts how to be taken. 

In a suit for profits instituted against a Lambardar 

the mere fact that a large proportion of the rents: 
remains uncollected does not by itself necessarily lead 
to the inference that the Lambardar was negligent, 
[p. 744, col. 1.) : 
“ Where a suit is brought to recover profits for 
several years the accounts for. all the years in suit’ 
must be gone into in order to decide whether or not 
any amount is due to the plaintiff. [p. 744, col. 2.7 

Second appeal against the decree of the 
Additional District Judge, Aligarh, dated 
the 28th of March, 1924, wW 

. Messrs. Shankar Saran and Panna Lal, 
for the Appellants. 

Mr. Girdhari Lal Agarwala, for the Re- 
spondents. f 


JUDGMENT.—This is a plaintiffs’ ap- 
peal and arises out of a suit brought by 
them for their share of the profits against 
the defendant Lambardar under s. 164 of 
the Agra Tenancy Act. The claim was 
with respect to 1325 to 1328 Faslis. The 
suit has heen dismissed by both the Courts 
below. The plaintiffs claimed profits on 
the basis of gross rental. This has not’ 
been allowed by either of the Courts 
below. a st 

In appeal before me two points have been 
argued by the learned Counsel for the 
appellants. In the first place itis argued 
by him that the collections made by the 
Lambardar in the years in suit represented 
a very small percentage of the rents ac- 
tually due from the tenants, and as such 
the lower Appellate Court ought to have 
presumed that it was due to the negligence 
of the defendant Lambardar that a large 
percentage of the rents remained uncollect- 
ed and, in view-of the provisions of cl, 
(2) of s. 164 of the Agra Tenancy Act, 
ought to have passed a decree in the plaint- . 
iffs’ favour on the basis of gross rental. 
The se¢ond point argued by the learned 
Counsel is that even according to the ac- 
counts made by the Patwari and accepted 
by the Courts below, a sum of Rs. 41-8y 
was.due to the plaintiffs with- respect to 


4 ; 


‘1328 Fasli, and, in any case, a decree for 
that amount ought to have been passed in 
the plaintifs’ fayour. 

Tn my opinion, there is no force in either 
of tha contentions advanced by the learned 
Counsel. The lower Appellate Court has 
given due weight tothe fact that the col- 
lections made by the Lambardar were not 
good, but has come to the conclusion that 
the presumption, if any, arising in favour 
ofthe plaintifis by the fact of the collec- 
tions not being good, was counter-balanc- 
ed by certain other facts that have been 
noticed by the lower Appellate Court in 
its judgment. The mere fact that a large 
proportion of the rents remained uncollected 
does not necessarily lead to the inference 


that the Lambardar was negligent, vide the. 


case of Jodhi Ram v. Kaunsilla (1). I am 
not unaware of the cases in which it has 
been held that the fact of a large ‘propor- 


tion of the rents having remained uncol- | 


Jected coupled with certain other facts may 
raise a presumption that the Lambardar 
was negligent. Two of such cases are the 
cases of Mithan Lal v. Mizaji Lal (2) and 
Shiva Chander Singh v. Ram Chander Singh 
(3). But in every one of those cases there 
were certain other facts, apart from the 
mere factof a large proportion of the rents 
having remained uncollected, from which 
the Court presumed negligence on the part 
of the Lambardar. In the present case, 
apart from the fact that the collections 
made by the Lambardar did not represent 
a high percentage of the actual amount 
due from the tenants, there were no other 
facts from which his negligence could be 
presumed. On the contrary there were 
facts that accounted for the failure of the 
Lambardar to realise an amount greater 
than that actually realised by him. 

The lower Appellate Court has noticed 
in its judgment that a sum of Rs. 41-8-9 
would be due tothe plaintiffs on account 
of the year 1828 Fasli in accordance with 
the account prepared by the Patwari, but 
has refused to passa decresin the plaint- 
iffs’ favour with respect to that amount on 
the ground thatthe plaintiffs by bringing 
a suitfor four years “have acquiesced in 
the position that a general account for 
those four years should be taken.” In my 
opinion, the lower Appellate Court was 


(1) 67 Ind. Cas. 521; 20 A, L, J. 313; 4 U, P. L. R. 
(A) 160; A. I. R. 1922 All. 111. 

42) 17 Ind, Gas. 914; 10 A.L. J, 529, 

(8) 80 Iad. Gani 850; 18 A, B, di 853; 37 Ar 595: | 
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right iu declining to. pass .a decree for. that 
sum in favour of the plaintiffs, No ques- 
tion of set off arises in the case.. ‘The suit 
was for profits for four years.. The accounts 
of. all the four years had to be gone into 
in order to decide whether or not any 
amount was due to the plaintiffs. On 4 
consideration ofthe accounts for the four 
years the Courts below have come to. the 
conclusion that no amount is due.to the 
plaintiffs. On that finding the claim with 
respect to 1328 Fasli as well hag. been 
rightly dismissed. 

In my judgment, the decree of the lower 
Appellate Court is perfectly correct and I 
dismiss the appeal with costs including in 
this Court fees on the higher scale. 

Z. Ky Appeal dismissed. 


eer 


MADRAS HIGH COURT. 

ORDINAKY ORIGINAL Civil JURISDICTION. 

- _ August 5, 19.6. 

Present:—Mr. Justice Srinivasa Iyengar. 

Inthe matter of the INDIAN COMPANIES 
AUT: AND In-the matter of BRITISH . 
BANKING anp INDUSTRIAL CORPORA- 
TION Lin., BOMBAY. 

Companies Act (VII of 1918), ss. 2 (8), 164, 199, 
300—Vayment order by one Iligh Court—Contrilu- 
tories residing in mofussil centres within jurisdiction 
of another High Court—Enforcement of order—Pro- 
cedure. 

Where payment orders have been made by ono 
High Court in the matter of the winding-up of a.Com-~- 
pany under the Companies Act for various amounts 
against contributories residing in certain mojussil 
parts within the jurisdiction of another High Court, 
such orders for purposes of enforcement of them in 
execution must, by the conjoint effect of ss. 2 (3), 199 
and 200 of the Act, be treated in the same manner as 
a decree passed by the latter High Court and may 
be transferred for execution to the various District 
Courts within whose respective jurisdictions the con- 
To stich a case s. 164 of the Act 
has no application whatever. [p. 745, col. 2.] h 

In the’ matter of the National Insurance & Banking 
Co., Ltd. (1), distinguished. $ 

Judge's summons to the High Court, 
Madras (Original Side) for issuing direc- 
tions to certain Mofussil District Courts for 
the enforcement of certain payment orders 
made by the Bombay High Court. f 

Mr. T. D. Srinivasa Chari, for the Peti- 
tioners. Na 

ORDER,— These are applications made 
in terms for directing the respective 
District Courts to enforce the payment 
orders made by the Bombay High Gourt in 
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the matter of the winding-up ofthe Com- 
pany named in the cause title against con- 
tributories for various amounts. The 
certified copies of the orders passed by the 
Bombay High Court bave-now been put in. 

By virtue ofs. 200 of the {Companies Act 
an order made by one Court, it is stated: 

“shall be enforced in any place in British 
India other than thatin which that Court 
is situate, by the Court that would have 
had jurisdiction in respect of such Company 
if the registered office of the Company had 
been situate at such other place, and in 
the same manner in allrespects as if such 
order had been made by the Court that is 
hereby required to enforce the same.” 

The places where the orders are required 
to be enforced are the places in the Districts 
mentioned respectively in the applications. 
If the Company had had registered offices 
in those places the Court which would have 
had jurisdiction in respect of such Com- 
pany is this Court under the definition of 
“Court” in s: 2, el.(3)of the Companies Act. 
Further the same s. 200 provides that the 
“order shall be enforced in the same 
manner in all respects as if such order had 
been made by the Court that is hereby 
required to enforce the same." 

In other words, that section authorizes 
this Court, for purposes of enforcement, to 
regard it as an order passed by this Court 
itself. Nextly, under the provisions of 
8. 199 of that Act it is provided that, 
“all orders made by a Court under this 
Act may be enforced in the same manner 
in which decrees of such Court made in 
any suit pending therein may be enforced.” 

The result, therefore, is that by virtue of 
8. 200 the order made by the Bombay High 
Court is required to be regarded as an 
order made by this Court, and by virtue of 
8. 199 that order comes to have the same 


force and effect as a decree passed by this. 


Court, 
The learned Vakil for the petitioner, 


Official Liquidator, submitted that, under . 


the provisions of s. 164 of the Companies 
Act, this Court should make an order direct- 
ing all subsequent proceedings to be had 
in the District Court. I am satisfied that 
that secticn has absolutely no application 
whatever to the matter on hand. 

That refers only to the Court that passes 
the winding-up order and the order con- 
templated to be made by the section is an 
order that all subsequent proceedings in 
the wixdirg-up shouldbe had ox may ke 


RAGHUNATH PusSAD V. RAM Bil. RUSE, 3 745 


had in a District Court, but that is not the 
order now contemplated or required, The 
learned Vakil also referred me a case 
reported in In the matter of the National ° 
Insurance, & Banking Co., Ltd. (1). Jn that 
case two learned Judges of the Allahabad 
High Court would appear to have held 
that, under the provisions of s. 164 of the 
Companies Act, it was competent to the 
Allahabad High Court to authorize the 
Official Liquidator to apply to the District 
Courts within the United Provinees for 
enforcing the orders passed by the Punjab 
Court. Withall due deference to the 
learned Judges that decided that case, I 
am unable to agree with the decision, I 
rather think that the proper procedure as 
indicated by the conjoint effect of ss. 199 
and 20 of the Companies Act is that the 
order now filed in this Court’ should be 
treated in the same manner as a decree 
passed by this Court and transferred for 
execution to the respective District Courts. 

There will, therefore, be an order in all 
these applications directing the transfer 
of the order to the District Court concerned 
for execution by that Court against the 
contributory in the same manner and to 
the came extent as if the order was a decree 
passed by this Court. 

v. N. V. Order transmitted for execution, 

(1) 54 Ind. Cas. 384; 1U. P. L. R. (A) 182, 





ALLAHABAD HIGH COURT. 
Sxcony CIVIL APPEAL No. 1273 of 1:24, 
January 20, 1927. 
Present:—Mr. Justice Dalal and 
Mr. Justice Pullan. 
RAGHUNATH PRASAD AND GTHERS 
—PLAINTIFFS— APPELLANTS 
VETSUS 
RAM BHAROSE ARD ANOTHER— 
DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 11—. 
Alienation by Hindu father—Decree setting aside 
alienation on condition of deposit of part of con- 
sideration--Subsequent suit by vendee for balance 
of purchase-money—Res judicata—Limitation—Ac- 
crual of cause of action— Limitation Act (IX of 1908) 
Sch. I, Art. $7. i 

The plaintiffs purchased a certain property from a 
Hinou father. lhe sons sued to set aside the 
sale and a decree’was passed cancelling the sale and 
ordering Gelivery of Eeescesicn cf the property to 
the sons on their depositing a certain portion of the 
sale consideraticn in Court. In a suit by the 
platntifis against the sonans legal representatives of 
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ths vendor for refund of the balance of the purchase- 
money: 

Held, (1) that the suit was not barred by res 
judicata ‘by the decision in the prior suit inasmuch as 
money paid to the father as consideration for the 
sale at the time of sale could not be regarded as a 
debt of the father until the sale had been set aside 
and the right of the vendees to get back the sale con- 
sideration had accrued; 

Madan Gopal y. Sati Prashad (1); applied. 

(2) that the decree in the prior suit became ope- 
rative only on the deposit of the amount ordered 
to be deposited and the period of limitation for the 
suit began to run under Art. 9% of Sch. I of the 


Limitation Act only from that date and not from» 


the date of the passing of the decree. 


Second appeal from the decree of the 
Additional District Judge, Cawnpore, dated 
the 12th July, 1424. 

Mr. Haribans Sahai, for the Appellants. 

Dr. M. L. Agarwala. for the Respondente. 

JUDGMENT.—The plaintiffs sued for 
the refund of purchase-money under the 
following circumstances: They purchased 
a certain property from a Hindu father 
and the sale was subsequently cancelled on 
the opposite side depositing Rs. 900 in 
Court for payment to the plaintiffe. The 
sale consideration was Rs, 3,475 and the 
plaintiffs sued the defendants who are sons 
of Hanuman, vendor, for the balance of 
the purchase-money. The trial -Court in.a 
well-reasoned judgment held that the suit 
was not barred under the provisions of 
s. 11 of the Code of Civil Procedure but 
that it was barred by limitation. On appeal 
these decisions were reversed, but the 
result was the same and the plaintiffs’ suit 
was dismissed This is a second appeal. 

We agree with the trial Court that the 
suit is not barred by the principles of res 
judicata. There is aruling of this Court 
in support of the view thatin the former 
suit by the sons of the Hindu vendor then 
deceased the plaintiffs as defendants could 
not have claimed refund of the purchase- 
money. In the case of Madan Gopal v. Sati 
Prasad (1) two learned Judges of this 
Court pointed out at page 488* that money 
paid to the father as consideration for the 
sale at the time of the sale cannot be 
regarded as a debt ofthe father until the 
sale had been set aside and the right of 
the vendee to get back the sale considera- 
tion from the’ father has accrued. When 
the Hindu sons, the defendants of the 
present case, sued the plaintiffs of the 
present case for cancellation of the sale- 


d1) 40 Ind. Cas. 451: 39 A. 485: 15 A. L. J. 425. 
*Page of 39 A—(Ed.] 
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deed the vendees’ right to claim ‘refund of 
sale consideration had not accrued. The 
matter could not, therefore, have been de 
cided in the former suit and must be de; 
cided in a separate suit. 

On the question of limitation, we have 
given due weight to the ‘observations of 
the trial Court on pages 13-15 of the 
printed book. There is considerable force 
in what the learned Subordinate Judge has 
observed. We are, however, of opinion 
that he has not properly interpreted the 
decree passed in the suit by the Hindu sons. 
It is true that the decree starts by declarin 
that thesale-deed is cancelled, but it makes 
possession of the landed property depend- 
ent on the deposit by the sons of the 


vendor of Rs. 900 before they could take 


possession. If the sale had been merely 
cancelled we think that the observations 
of the learned Subordinate Judge would 
have great force and the principle enunciat- 
ed by their Lordships of the Privy Council 
in the case of Hanuman Kamat v. Hanu- 
man Mandur (2) would have applied. The 
decree was passed on the 6th June, 1918, 
sointhat case the present” suit instituted 
on 27th September, 1921, would have been 
parred under Art, 97 of the’ Second Schedulé 
of the Limitation Act. We are, however, ' 
of opinion that the decree did not become 
operative till Rs, 900 was deposited in Court 
in August, 1919. The frame of the decreé 
js unsatisfactory but its purport is clear 
that the sale would not be cancelled until 
the sons deposited money in Court Mere 
cancellation of the deed without possession 
would be of no avail to the Hindu sons: 
Weare, therefore, of opinion that the decreé 
became operative in August 1919 and the 
period of limitation under Art. 97 would 
run from that date and not from the date 
of the passing of the decree on 6th June, 
1918. For this reason we hold that the suit 
was within time. 

In the result we set aside the decree of 
the.lower Courts and decree the plaintiffs- 
appellants’ suit with costs of all Courts.. ` 

The cross-objections fail as we have de- 
creed the appeal and are, therefore, dis- 
we hie costs, 

Appeal allowed. 


(9) 19 0. 123; 18 I. A. 158;6 Sar. P. Q. J. 91; 9. 
Ind. Dec. (N. s.) 527 (P. 0). 
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~- MADRAS HIGH COURT. 
Ssconp. CIVIL APPEAL No. 255 of 1924. 

October 1, 1926. 
“Present :—Mr. Justice Devadoss. 
SIVANARAYANA PILLAL—Dersxpaxt— 
sf Toe e APPBLLANT > >ot 


*- VETSUS > 
MUTHUKUMARA SITHAPATHIAR— 
TT E PLAINTIFR— RESPONDENT. -- ` 

Hindu Law—Joint family—Alienation by co-par- 
cener-—Suit for partition. by other. members—Allot- 
ment of property alienated to alienor's share—Equities 
—Date of ascertaining value of alienor’s share. 

Where.‘a member of a joint Hindu family alienates 
a particular item of property for purposes not bin :- 
ing upon the family and the value of the property 
so alienated is less than the share of alienor, in the 
joint family properties, in a suit for partition brought 
by another .member of the family, if is competent to 
the Court to allot the property so alienated to the 
alienating member and thereby allow.the vendee to 
retain it. [p. 747, col. 2.) 

The value of the share of such alienating member 
must be determined as‘at the date of the alienation 
and not at the date of suit. [p. 748, col. 1.) : 


Messrs, K. Rajah Iyer and V. Ramaswami 
Iyer, for the Respondent. . 


: JUDGMENT. —The plaintiff has 
brought this suit for possession of the suit 
property on the ground that the alienation 
in lavourof the defendant by his deceased 
brother Kanakasabapathi Asari is not bind- 
ing 'on him. On appeal the Subordinate 
Judge gave a decree for a moiety of the 
plaint property. The defendant has pre- 
ferred this second appeal. The contention 
óf :Mr. T. M. Ramaswami Iyer is that the 
defendant is entitled to the whole of the 
property inasmuch as on the date of the 
alienation the value of the alienor’s share 
was: considerably more than the value of 
the- property conveyed to the defendant.’ 
The admitted facts are: The plaintiff had a 
brother Kanakasabapathi Asari. Thedefend- 
ant obtained a decree against Kanakasaba- 
pathi Asari in 1915 and purchased the pro- 
perty in execution of the decree. Then, not 
being able to obtain possession of the pro- 
perty, he brought a, suit O. 8. No. 228 
ef 1918 against Kanakasabapathi and 
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obtained a decree for possession. Kana“ 
kasabapathi Asari is dead and the plaintiff 

“the. surviving brother has brought this suit 
for possession of this property. The ques- 
-tion is whether the Court should take into 
consideration the state of the family at 
the time when the alienation was made or 
as contended by Mr. V. Ramaswami Iyer, 
for the respondent the state of the family, 
atthe time when the plaintifi’s suit was 
brcught. The family property was worth 
about Rs. 7,000 and the share of Kanaka- 
sabapathi Asari was at least Rs. 3,5l0 and 
the value of the property sold in execution 
of the decree was worth Rs. 1,500 and the 
share, therefore, of Kanakasabapathi Asari 
was much more than the value of the 
property sold to the defendant. The Sub- 
ordinate . Judge has decreed half the pro- 
perty to the plaintiffon the ground that 
his share was not conveyed to the respond- 
ent. But the question is, in a case of this 
kind should’ the Court take into consider- 
ation the state of the family on the date 
of the sale oron the date of thesuit. When 
a member of a joint Hindu family alien- 
ates a particular item of property in favour 
ofa stranger and a suit for partition is 
afterwards brought, the Court when the 
circumstances are favourable may allot the 
property alienated to the member who 
alienated it and thereby allow the vendee 
to retain that property. It is not in all 
eases necessary that the vendee should be 
‘driven to asuit for the purposeof enforc- 
ing his right under the purchase from the 
member of the joint Hindu family. In this 
case the defendant bought the property 
from Kanakasabapathi Asari; but Kanaka- 
sabapathi Asari being dead, the plaintiff now 
asks for a share of the family property in 
defendant’s hands, There was other family 
property to satisfy the claim of the plaintiif 
if he had brought the suiton the date of 
the sale to defendant and the latter would 
have pleaded that the property alienated 
should be allotted to the alienor's share. 
We must. not take into consideration the 
state of things now. As found by the learned 
Subordinate Judge all the family property 
was sold by both the brothers on account of 
their debt. 

lf the contention of the respondent is to 
hold gocd it will amount to this. Suppos- 
ing for argument’s sake the family property 
is worth alakh of rupees when thealien- 
ation is made and the share of the alitn- 
ating member isabout Rs. 50,000 and the 


. 
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value of the property actually alienated is 
only Rs, 5,000 and if after the alienation 
the. family contracts debt too recklessly or 
sells the rest of the family property invests 
the proceeds upon some security and such 
security is lost, the alienee cannot retain 
the whole of the property if any one of 
the members of the joint family bring a 
suit for partition and asks for his share 
of the property alienated as that is the 
only property that is left. I think it would 
be opposed to all principles of equity to 
give a decree against thealienee in such 
a case, for- the alienee has got his own 
equity as much as the joint family mem- 
ber, I think it was well-settled that the 
time at which the share of the alienating 
brother should be determined is the date 
of the alienation: vide, Chinnu Pillai v. 
Kalimuthu Chetti (1). 

It is unnecessary to discuss the objec- 
tions raised by Mr. V. Ramaswami lyer at 
great length as the present case is covered 
by a clear authority of this Court in 
Ramaswami Iyer v. Venkatarama Iyer (2). 
In that case the share of the alienor at the 
time when the alienation was made was 
comparatively morethan the value of the 
property alienated, Mr. Justice Phillips and 
Venkatasubba Rao, J., upheld the alienation 
on the ground that at the time of the 
alienation the share of the alienor was 
considerably more than the value of the 
property and they held that the alienee 
need not be directed to institute a sepa- 
rate suit to wo:k out his rights by a parti- 
tion but was entitled under the cc-parcener’s 
suit as a defendant to get a decree for 
partition and claim to allot the item in 
respect of his vendors share In this 
case there is no other cc-parcener, Kanaka- 
sabapathi Asari being dead and the cir- 
cumstances are such as would not justify 
the Court in decreeing partition of the guit 
property in favour of the plaintiff. That 
being £o, I do notthink that the plaintiff 
js entitled to a decree for partition and the 
decree of the Subordinate Judge is set aside 
and the plaintiff's suit is dismissed with 
costs throughout. 

V. N. V. 


(1) 9 Ind. Cas. 596; 35 M 47; 
9 M.L. T. 389; 21 M. L. J. 24 

(2) 75 Ind. Cas. 406; 46 M. 815; 45 M. L. J. 203; 18 
L. W. 183; (1923) 3. W.N. 786; A.I. R. 1924 Mad. 
81. 


Appeal allowed. 
Kia) 1M. W.N. 238; 
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BINDESHARI BUX SINGH v. CHaNDiKa PRASAD, 


“ point. 
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ALLAHABAD HIGH COURT, 
Sgconp OrviL AppraL No. 154 or 1924, 
October 20, 1926, 
Present;—Mr. Justice Dalal and 
; Mr. Justice Pullan, ae 
BINDESHARI BUX SINGH—Dsrenpant 
APPELLANT 
VETSUS 
CHANDIKA PRASAD AND aNoTHER—~ 
PLaInTIFFS—-RESPONDENTS. 
Contract Act (IX of 1872), s. 11—Contract by minor 
— Ratification after attaining majority—Validity of 
contract. 


A minor is not competent on attaining majority to` 


execute a fresh bond ratifying as it were a bond 
executed by him during his minority. [p. 748, col. 2.] 

Indran Ramaswami Pandia Thalavar v. Anthappa 
Chettiar (2) and Krishnan Chetty v. Vellaichami The- 
van (3), followed. : 

Kundan Bibi v. Sree Narayan (1), not followed. 

Gregson v. Udoy Aditya Deb (4), distinguished. 

Second appeal from a decree of the Dis- 
trict Judge, Allahabad, dated the 24th 
March, 1923. 

Mr, U. S. Bajpai, for the Appellant. 

Mr. J. N. Takru, for the Respondents, 

JUDGMENT. : 

Pullan, J.—The two lower Courts have 
concurred in finding that the whole amount 
contained in a mortgage-bond, dated the 
19:h of September, 1914, is due to the plaint- 
iff from Bindeshri Bux Singh, who is the 
appellant before us. Weare only concern- 
ed with the lower Court's decision on this 
It is admitted that the consideration 
for that bond included an item of Rs. 510 
due on a bond of the 7th of February, 
1914, and that on that date the executant 
Bindeshri Bux Singh was aminor. It is 
contended that a minor is not competenton 
attaining majority to exccute a fresh bond 
ratifying as it were a bond executed by him 
during his minority. The lower Courts 
held otherwise relying on a ruling of the 
Calcutta High Court in the case of 
Kundan Bibi v. Sree Narayan -(1) but 
we are asked to consider that that ruling is 
not good law. All transactions entered into 
by a minor are void. Consequently the 
bond entered intoon the 7th of February, 
1914, must be held to have been without any 


consideration, and the minor when he attain-- 
ed majority could not take upon himself a: 


liabi:ity, which, from the point of view of 
law, never really existed, 


We have been shcwn -two rulings of the 


Madras High Court reported in the case of 
Indran Remaswani Tandia Thalavar v: 


ARU GWE BE o org tl! 


? 


~ 
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‘Anthappa Chettiar (2D) and the case of Krish- 
nan Chetty v. Vellaichami Trevan (3) in 
which the matter has been discussed at 
length, and we areof opinion that we should 
follow the view taken by their Lordships of 
the Madras High Court and not that of a 
Single Judge of the Calcutta High Court 
cited above. 

In reply we have been referred to a ruling 
of their Lordships of the Privy Council’ in 
the case of Gregson v. Udoy Aditya Deb (4) 
but there is an essential difference between 
the decision of their Lordships and the 
case before us, for they were considering 
not the case of a minor whose transactions 
are void, but the case of a disqualified pro- 
prietor whose transactions were voidable. 

We are of opinion, therefore, that the sum 
of Rs.510 must be excluded from the amcunt 
due under the bond of the 19th of Septem- 
ber, 1914, and to this extent we allow this 
appeal, and order that the decree of the 
lower Oourt be modified and that a decree 
be substituted forthe amount due om the 
bond of the 10th of August, 1915, and for 
the amount of Rs. 290 due on the bond of 
the 19th of September, 1914, together with 
interest as alréady allowed and proportionate 
costs and in this Court we allow propor- 
tionats.costs. - 

“ASN. A. 
(2) 16 M. L, J. 422. < 
: (3) 12 Ind. Cas. 568; 37 M., 38; 10 M. L. T. 385; 

(1911) 2 M. W. N. 461; 21 M. D. J. 1077. 


Appeal allowed in part. 


(4) 16 I. A. 221; 17 0. 223; 13 Ind. Jur. 410; 5 Sar 


P. C. J. 416; 8 Ind. Dec: (N. s.) 686 (P. C.). 





ALLAHÄBAD HIGH COURT. 
_ ` Frest Civin APPRAL No. 356 oF 1923. 
o December 20, 1926. 
Presint:—Mr. Justice Dalal and, 
| Mr. Justice Pullan. 
_ Tus SECRETARY or STATE ror 
INDIA in COUNCIL— 
OPPOSITE Par1Y—APPELLANT 
, om "= VETSUS 
MOHAMMAD ISMAIL KHAN AND OTHERS 
“| -—APPLIOANTS— RESPONDENTS. 

Land ‘Acquisition Act (I of 1894), ss. 28 (4), 24 (8) 
Acquisition for opening market—Loss of profits from 
adjoining market, whether can be awarded—Damna 
absque injurias | f 

Held, per Walsh, A. © J. and Pullan, J.—(Dalal, J. 
dissenting).—-An owner whose land has been acquired 
under the Land Acquisition Act for opening a” mar- 
ket is not entitled to receive compensation for loss 
of, profits derived. from an existing market on other 
land. [p. 752, col. 1; p. 754, col. 2.] 

Section 23 of the Act is limited by s. 24 which lays 
down certain’ circumstances which must not be con- 
sidered in awarding compensation, though presum- 
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ably the case otherwise falls within the purview of 
s: 23. [p. 752, col. 2.) 

Sub-section (3) of s. 24 refers to claims by persons 
interested. [p. 75}, col. LJ 


‘Per Dalal, J.—Saction 21 (3) was enacted to pru- ” 


vide against claims by persons other than the owners 
of: the land acquired. ip. 751, col. 2.] 
Collector of Dinagepore v. Girja Nath Roy (4), 


. doubted. 


Guru Das Kundu v. Secretary of State fur India 73. 
and Rameswar Singh v. Seeretary of State for India 
(5), approved. . 

First appeal from an order of the District 
Judge, Bulandshahr, dated the ltth May, 
1923. 

Mr. G. W. Dillon, Government Advocate, 
for the Appellant. 

Dr. S N. Sen, and Mr S N. Gupta, for 
the Respondents. 


JUDGMENT. 
Dalal, J.—(November 15, 19.26)~ 
The Secretary of State for India in 


Council has appealed from an award of 
the District Jadge of Bulandshabr under 
s. 26 of the Land Acquisition Act (I of 
1894) The learned Government Advocate 
on hehalf of the appellant accepted the 
correctness of the market value of the land 
assessed by the learned Judge at Rs, 1.800. 
Exception was taken to the amount of 
Rs. 6,200 awarded by the Court under the 
provisions of s. 23, cl. (4) of the Act which 
lays down that in determining the amount 
of compensation to be awarded the Court 
shall take into consideration the damage 
(if any) sustained by the person interested 
at the time of the Collector's taking posses- 
sion of the land, by reason of the acquisi« 
tion injuriously affecting his other property, 
moveable or immoveable, in any other 
manner. The purpose for which the land 
was acquired was stated in the publication 
under s. 6 of the Act to be the establish- 
ment ofa market. Itso happens that the 
applicants have already got a market of 
their own on the land which has not been 
acquired and which is at a distance of 


- about half a mile from the land acquired. 


The learned Government Advocate very 
rightly conceded that the applicants’ own 
market will suffer by the establishment of 
another within a distance of half a mile. 
What he urged was that even if the appli- 
cants’ income from. their market was re- 
duced on account ofthe establishment of 
the Government market, the damage was 
prospective and did not take place “at the 
time of the Collector's taking possession 
of the land.” According to him, at the 
time of taking possession there was no- 
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‘market on the acquired land, and consc- 
quently no damage had been suffered by 
the applicants at that time. The second 
contention is that the Court was barred 
from taking such damage into consideration 
by reason of the third clause of s. 24 of the 
Act, which precludes the consideration of 
any damage sustained by the person in- 
terested in the land which, if caused by a 
private. person, would not render such 
person liable to a suit. — 

- The first objection is easily answered. 
The Act requires thatthe Government shall 
proclaim the purpose for which the land 
is to be acquired, and there can be no 
doubt that as soon as this purpose was 
proclaimed the market-value of the appli- 
cants’ market was reduced by the fear that 
its income would suffer diminuticn by com- 


petition of the new market. This was damage. 


sustained by the applicants at the time of 
the taking possession by the Government 
of the acquired land. There is nothing 
prospective or uncertain about it. It is 
quite possible that the new market may 
prove a failure and: the applicants’ old 
market may retain its custom, Those are 
considerations for the future. What the 
-Court has to see is whether a prudent man 
desiring to purchase the market would be 
influenced or not and would offer a lower 
price or not because of the alarm caused 
by the threatened opening of a market on 
the acquired land by Government. It 
stands to reason that the acquisition of this 


land by Government with the intention of 
éstablishing a market thereon will reduce 


the sale value of the applicants’ market. 
On asummary consideration the second 


objection of the learned Government Ad- 


vocate raises difficulties in the way of the 
‘applicants. The way the learned Govern- 
ment Advocate argued was this: Suppose 
the acquired land had belonged to a neigh- 
bour A of the applicants and A had opened 
a market on this land in competition with 
that of the applicants, the applicants would 


have had no right to sue. In our opinion, 


the difference is that the land did not 
belong to the Government, and it is the 
power of the Statute which enables the 
Government to open the market, There 
can be no doubt that under the English 
Law compensation would beallowed. In 
Essex v. Acton Local Board (1) the land 
was desired to be acquired for sewage 
(1) (1889) 14 A. O. 153: 58 L. J, Q. B. 594; 61 L. 
m, 1; 38 W. R. 209; 53 J, P. 756, 
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works under statutory powers incorporating ` 
the Lands Clauses Consolidation Act, 1845. 
Evidence was given that the existence of 
sewage works, even if conducted so as not 
to create an actionab’e nuisance, depreciated 
the market-value, of the appellants’ other 
lands for building purposes. The acquired 
land was let on long building leases; of 
the other lands part was in hand, and was 
let for short periods for brick making; 


. The land taken was separated from the 


other lands, in part by other property of 
the appellants, andin part-by a Railway. 
The, Jury gave a verdict, in addition to the 
value of the land taken, for a further sum 
or damage sustained by reason .of the in~ 
juriously: affecting the other lands- by the 
exercise of the respondents’ statutory: 
powers. It was held by the House of 
Lords that the Jury was correct in award- 
ing the further sum, ascompensation might 
be awarded for damage to be sustained by 
reason of the injuriously affecting the 
appellants’ other lands, not only by thé 
construction of the sewage works but by 
their use. It was further held that the 
damage was not too remote to form’ the 
subject of compensation, even though no 
nuisance might be caused:.: This decision 
approved of the decision in In re Stockport 
Timperley and Altringham Railway Com- 
pany (D). oo i ue GS ia 

- The learned Government Advocate argued, 
that those cases depended on the’ special 
wording of the Lands Clauses Consolidation 
Act, 1845, and that -their application to 
India was specifically prevented by thethird 
clause of 6. 24 of the Land AcQGuisition 
Act (I of 1894). We do not agree with this 
argument. In 1900 a Full Bench, of the 
Calcutta High Court in Guru Das Kundu v. ` 
Secretary: of State for India (3) held that 
the principles of these English cases were 
applicable to the Indian Act. In that case 
the appellants contended that as the Muni- 
cipality had -only taken a portion’ of their 
land and intended to use the portion so 
taken forthe purpese of erecting thereon 
a sewage discharge depot, their adjoining 
jands would be injuriously affected and: 
they claimed compensation. for such injuri<' 
ous affection. The claim appears to have, 
been opposed by the Seeretary of State for 
India on the same ground as is put forward: 
here that the English cases on the subject: 
` (2) (1864) 33 L. J. Q. B. 251; 10 Jur, (N, 3.) 614; 
10 L. T. 426; 12 W.R, 762; 144 R. R. 735, ian Spite a 
~ (8) 22 Ind, Cas, 354; 18 ©. L. J. 244, °° 
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were not applicable. The learned Chief 
Justice, in delivering the judgment of the 
Court, said (page 247*): “Now I come to the 
question of injurious affection, and I think 
lam doing no injustice tothe argument 
ofthe learned Senior Government Pleader, 
when I...say that although there is a slight 
distinction in the language of the English 
Land Clauses Act in the-section relating 
to injurious affection as compared with the 
language of s. 23, sub-s. (4), of the Land 
Acquisition Act. of this country, he felt 
that he could not successfally contend, as 
a matter of law, that-the principle laid 
down. in the case of Essex v. Acton Local 
Board (1) and other similar cases in the 
Courts of England, was not applicable to 
the case now before us. In my opinion: 
that principle is applicable, otherwise it 
would he difficult to see to what class of 
cases 8. 23 of the Land Acquisition Act can 
properly apply.” 

- The learned Judge of the lower Court 
has based his finding on the ruling of 
the Calcutta High Court in Collector of 
Dinagepore v: Girja Nath Roy (4). This 
judgment was approved’ by another Bench 
of that Courtin Rameshwar Singh v. Secre- 
tary of State for India (5). ; 
«:Weconstrue the third clause of s. 24 so 
as to limit it to damage claimed by persons 
other than those to whom the acquired land 
belonged. Those are cases like the one of 
Metropolitan Board of Works v. McCar- 
thy (6): -In this case Lord Penzance said: 


`C There are many things which a man may 


doon his own land with impunity, though 


-they ‘seriously affect the comfort, con- 


3 


wenience, and even pecuniary value which 
attach to the lands of his: neighbour. In 
the-language of the law these things are 
damna absque injuria, and for them no 
action lies. Why then, it may surely be 
asked, should any of these things become 
the subject of legal claim and compensa- 
tion because instead of being done, as they 
lawfully might, by the original owner of 
the neighbouring land, they are done by 
third persons who, for the public benefit, 
have been compulsorily substituted for the 
original ownere?’’. The claim here was not 
by the person -whose land was acquired 
but by a neighbour who claimed compen- 
. 4).25 O. 346; 13 Ind. Dec. (N. s) 231. i 

apne O. 470 at p. 488; 11 O. W. N. 356; 5 O. L. J. 


9. 
« (6) (1874 7 H. L. 243; 43 L.J. C.P. 385; 31 L. T. 
182; 23 W.R. 115. 
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sation because of acts done by the works 
after acquisition. Similarly, where the 
tenant ofa public house claimed compen- | 
sation for the loss of profils which he had 
sustained by reasonofa Railway Company 
having pulled down the adjoining houses 
(which did not belong to him and had heen 
acquired by the Company from other per- 
sons), it was held that he was not entitled 
to compensation, for, if any private perscn 
had purchased and pulled down the ad- 
joining property, no action would have 
lain against him. Weare of opinion that 
it is to provide against such claims by per- 
sons other than the owners of the land 
acquired that the third clause of s. 24 was 
enacted. f 

Having approved of the lower Court's 
finding that compensation is due to the 
respondents for injurious affection of their 
market by the acquisition, we must proceed 
to determine the amount of compensation. 
Asrightly pointed out by the learned Gov- 
ernment Advocate, we must take into con- 
sideration the time of the Collector's taking 
possession. In our opinion it is not the 
Gorrect procedure to make an estimate of 
the probable loss that the respondents may 
suffer in future. In fact, there may be no 
loss ultimately, and even no market mey 
be constructed by the Government. What 
we have to consider is the diminution of 
its value by the general report that a new 
market was to be started within half a mile 
of the respondents’ market. The real test 
will be by what percentage the value of the 
property was decreased an account of the 
proclamation. We must, therefore, first 
determine the value of the property. The 
lower Court appears to have made a very 
generous estimate of the income derived 
by the respondents from the market, but 
in default of other evidence we must 
accept its finding. It fixed the annual 
income at Rs {2,685: Rs. 1,155 from teh- 
bazari and weighment dues, Rs, 130 from 
Thursday and Sunday markets, and 
Rs. 1,400 from the parao. We think that 
it isa fairestimate to assess the value at 
sixteen times this income. The value of 


‘the property will, therefore, be Rs. 42,960, 


Such an assessment of value was made by 
the Full Bench ‘in the case already quoted, 
Guru Das Kundu v, Secretary of State 
for India (3). We have considered all the 
circumstances of the acquisition and the 
distance of the respondents’ market from 
fhe proposed market, We think that tha’ 
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` threat of the opening of a new market did 
not reduce the value of the respondents’ 
market by more .than 10 per cent. We, 
` therefore, allow them Rs. 4,296. 

Fifteen per cent. shall be added to this 
sum for compulsory aequisition. Weamend 
the decree of the lower. Court accordingly 
and fix the total compensation at Rs. 6,095 
with an addition of 15 per cent. 

We direct the parties to bear their own 
costs of both the Courts. 

We only direct future interest to run at 
6 per cent. per annum and no past interest 
ag the amount of compensation was in dis- 
pute and not finally determined till to-day. 

Pullan, J.—(November 15, 1926)— 
The question to be determined in 
this appeal is the right of an owner, 
whose land has been acquired for the pur- 
pose of opening a market, to receive com- 
‘pensation for loss of profits derived from an 
existing market on other land. 

As it is conceded by the learned Govern- 
ment Advocate that the opening of the new 
market must interfere with the profits 
‘derived from another market half a mile 
distant, it is mot necessary to- consider the 
‘possibility that no loss might be incurred. 
But the law does not compensate for any 
and every loss that may befall an owner of 
Jand, and compensation can be awarded 
only if the conditions laid down in the Land 
Acquisition Act are complied with. 

Tf it be held that the Statute excludes 
consideration of the purpose for which the 
Jand is acquired, the present case is not one 
in which compensation can be awarded, for 
the mere acquisition of the plot has no 
effect on any rights of the landlord in 
other land. But the cases in which mere 
acquisition affects on rights or earnings 
from other land are rare, and it would be 
a narrow interpretation of s. 23, cl. (4)of the 
Land Acquisition Act which would exclude 
from the word acquisition all consideration 
of the purpose of acquisition. The Statute, 
moreover, is founded closely on the English 
Law, and although the authority of the 
judgment of the Court of Appeal in Hopkins 
y. Great Northern Railway Co. (7) may be 
cited in favour of that view, other decisions, 
notably the Essex case (1). show 
clearly that in England the purpose of the 
acquisition is taken into account. In the 
latter case damages were awarded because 
theland was acquired fora sewage farm, 


(7) (1877) 2.Q. B. D. 224; 46 L. J. Q. B. 265; 461, 
898, 
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which would affect injuriously the value of 
adjoining property and the former case 
found that the mere building of a bridge 
did not affect the interest of ‘a ferry owner, 
but the use to which the bridge was to be 
put. This is notstrictly parallel to the case 
ofa market, which as soon it is opened, 
that is; as soon as the land is taken over for 
the purpose of holding a market thereon, 
ipso facto affects the earning capacity of 
another market in. the immediate’ neigh- 
pourhood. Ere os i 

Oa the other hand; the ċase of a sewage 
farm gives the owner a better claim than 
that of a market, for the presence of such a 
farm will deter other persons from becom- 
ing tenants of the adjoining land, arid will 
afféct its selling and letting value, whereas 
the opening of a market may actually èn- 
hance the value of the land in the neigh- 
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“bourhood. But the Indian Statute does not 


deal only with theeffect of the acquisition on 


land, it expressly specifies earnings, apart 


from land. Finding that the very proclama- 
tion of the acquisition of this land for the 
purpose of opening a new market affects the 
future earning of the landlord from his 
existing market, we see no reason to exclude 
the case before us from the operation of s. 28 
of the Land Acquisition Act, if that section 
is complete in itself. - 

But s. 23 of the Act is limited by s. 24, 
which lays down certain circumstances 
which must not be considered in awarding 
compensation although presumably the case 
otherwise falls within the purview of 8. 23, 
The third clause runs as follows, ‘(the Court 
shall not take into consideration) any 
damage sustained by him, i.e., the person: 
interested, which, if caused by a private 
person, would not render such person liable 
to aguit,” This clause is based on the princi- 
ple followed by the. English Courts, and we 
are as much bound to accept the leading 
English authorities when they favour the - 
Crown as when they appear to favour the 
public. The principle is that unless some- 
thing is done which would be actionable if 
done by a private person there is no right 
to compensation. ` Lord Campbell in In re 
Penny (8) said: “Unless, the particular 
injury would have: been actionable before 
the Company had acquired their statutory 
powers, it is not an injury for which coms 
pensation can be claimed.” This dictum 

(8) (1857) 7 El & B1. 660 at p. 669: 26 L. J, Q. B. 
295: 3 Jur. (x. 8.) 957.5 W. R. 612; 119 E R 
1390; 29 I, T, (0. s.) 124; 110 R, R. 773, > $ 
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.was re-affrmed by Lord Chelmsford in 
` Ricket v. Metropolitan Railway Co. (9) and 
the ratio decidendi of the decision referred 
to above, [Hopkins v. Great Northern Rail- 
way Co (7)] was that the owner of the ferry 
could not base an action against a private 
person who had diverted traffic from the 
ferry by constructing a bridge. The owner 
of a ferry is in a position closely analogous: 
to that of a person who maintains a market, 
butthe ferry owner has a better right to a 
monopoly than the owner of the market, 
and it isnot even alleged before us that 
the respondent in this case would have 
been able to sustain an action for damages 
against a private person who started 
another marketin the neighbourhood. It 
is, therefore, suggested that s. 24, cl. (3) 
refers to claims made by third parties, but, 
in my opinion, this view is negatived by the 
wording of the clause. This clause is part 
of the grammatical sentence which com- 
mences the section, and the person who 
sustains the damage can only be the person 
who in the second clause has a disinclina- 
tion to part with the land. He cannot be 
changed into a person “other than the 
owner” without express words to that effect. 
Lam unable to.construe the section to mean 
anything else than that a person interested, 
including the person whose land is acquir- 
ed, is not entitled to compensation for 
damages, which if caused by a private 
person would not have rendered that person 
liable to a suit. The damages in the 
present case are the loss caused to the re- 
spondent by the opening of a market in 
competition with his own market. Had he 
suffered that loss through the private enter- 
prise of some other persons, he would have 
had no cause of action against him, therefore, 
he has no claim for compensation on this 
-account from the Crown. It is true that in 
one English case, In re Stockport Timperley . 
and Altringham Railway Co. (2) there is a 
suggested qualification of the English prin- 
ciple, and this has been followed with 
some hesitation in the Essex case (1) 
above quoted. But it must be remem- 
bered that the latter decision dealt with 
the case of a sewage farm, and a private 
person setting up a sewage farm in such a 
position as to destroy the value of his 
neighbour's land could hardly be immune 
from an action for damages. Moreover, 
there is no indication that the Indian Legis- 
(9) (1867) 2 H, L. 178 at p, 187; 86 L. J. Q. B. 205; 
36 L, T. 542; 15 W. R. 937, 
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lature intended to restrict the application 
of the general principle of the English Law 
in the manner adopted in one decision. 
The Act which has by the broad construc- 
tion which we have been able to put on 
s. 23, enabled owners to obtain compensa- 
tion for loss of profits elsewhere, caused 
by the use for which a portion of their 
land is acquired, has very clearly restricted 
the owners to cases in which a similar act 
by a private person would have been action- 
able. The Judge of the Court below 
suggests that the act of the private person 
might amount to trespass, but any attempt 
by a private person to uss the land of an- 
other would be ipso facto actionable, and 
itis not the act of acquisition which is to 
be considered here, butthe damage caused 
by opening a rival market. 

Iam, therefore, unable to agree with the 
lower Oourt in awarding damages for loss 
in respect of the earnings of the owner's 
other market and parao, and itis unneces- 


‘sary for me to deal with the difficult problem 


of assessing these damages, 

In my opinion the appeal should be 
allowed, and'‘the compensation reduced to 
the amount allowed by the Collector. 

By the Court.—We are notagreed on 
the question whether the respondents should 
receive compensation for injurious affection 
of ‘their land other then the land com- 
pulsorily acquired. We refer the following 
question for decision by another Single 
Judge or Bench. 

Under the circumstances of the present 
case described in the two judgments of the 
Judges of this’ Bench, are the respondents 
entitled to receive compensation for the 
alleged injurious affection of their other 
land, or are they barred from claiming 
such compensation under the third clause 
of s, 24 of the Land Acquisition Act? 

When the opinion of the Third Judge ot 
Bench is received weshall pronounce judg- 
ment, if necessary, on the amount of dama 
ages to be awarded to the respondents, 

The file shall be laid before the Hon'bla 
Chief Justice for necessary action. 


The Hon'ble 
follo wing 





Chief Justice delivered the 


OPINION. 

Walsh, A. C. J. (December 11, 1926 \— 
In my judgment the third clause of s. 94 of 
the Land Acquisition Act isa bar to that 
portion of the claim, allowed by the Dis- 
trict Judge, in respect of which this refer- 
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ence has been made under s. 98 of the Civi 
‘Procedure Code, 

The head of claim represents an attempt 
to capitalise the depreciation in the capital 
value of the land retained by the claim- 
avt, due to the legitimate future use of 
the land acquired, and to the loss of earn- 
ings liable to accrue to the claimant by 
reason of such user as a market; in other 
words, to legitimate competition. This 
is, no doubt, damage by reason of the pos- 
sibility of the aequisition injuriously 
affecting the claimant's other property 
through his earnings. - 
true that it has been estimated at a capital 
sum at the time of the Collector's taking 
possession, representing the depreciation in 
capital value, caused by the fear likely to 
be entertained by hypothetical purchasers 
to-day of the diminution in future earn- 
ings. This would be legitimate enough if 
it were legal head of damage. But it is 
damage sustained by the claimant which, 
if caused by a private person, would not 
render such person liable to a suit in 
India, and the Court must not, therefore, 
take it into consideration. I cannot agree 
with my brother Mr. Justice Dalal that the 
“him” in this provision must be taken to 
relate toa third person. It can only relate 
“to the person interested", mentioned in 
the preceding clause; 1. e, the claimant. 

I think it may possibly lead to misunder- 
‘standing to seek guidance from the Eng- 
lish decisions, except in so far as itis 
necessary to explain ambiguous. provisions 
of the Indian Statute, which seems to have 
been an attempt to codify the general 


principles laid down in England. But it. 


is clearly wrong to follow an English de- 
cision, where doing so would involve doing 
violence to a statutory provision in the 
Land Acquisition Act. The effect of the 
English decisions seems to be to allow com- 
pensation where the user necessarily does 
physical injury, which would ordinarily 
amount to an actionable nuisance, such as 
a Railway passing so near to a Cotton 
Mill as to expose it to the risk of fire and 
an additional burden for insurance, or a 
sewage farm so situate’ as by smell and 
sentiment actually to affect the standard 
of comfort or enjoyment, and, therefore, the 
selling value of the land. There is no case 


like the present in which competition, con- ~ 


been 
To do so 


sequent upon the acquisition, has 
treated as actionable per se. 


-would be to compensate for the compulsory 
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- It is, no doubt, also . 
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acquisition, which is a special head of 
damage otherwise provided for, 

I think it necessary only to refer to the 
decisions in India which have been eited. I 
doubt whether I should agree with Col-. 
lector of Dinagepore v. Girja Nath Roy (4). 
But the ratio aecidendi of that case is put 
on another ground in the judgment of the 
Judges who decided Rameshwa Singh v. 
Secretary of State for ‘India (5), vide 
page 4854, and the decision of the latter 
case, which was not cited before the Sub- 
ordinate Judge in this case, is clearly an 

authority for the appellant, with which I 
agree. The decision in Guru Das Kundu v. 
Secretary of State for India (3) does not 
touch this case, though, if 1 may. Bo, I 
entirely agree with it. It dealt with land 
retained by the claimant, which would be 
injuriously affeeted by the proximity of the 
sewage depot, amounting ordinarily to an, 
actionable nuisanc2 and also with compensa- 
tion for severance. I think the appellant 


_is right, and that this head of claim is ex- 
-cluded by s. 24, cl. (3). . 


After receiving the return the Division 


‘Bench delivered the following 


JUDGMENT. 

Dalal and Pullan, JJ. (December 20, 
1926.)—Return has been received to the 
reference submitted by us to the Hon’ble 
Chief Justice. We hold according to his 
finding that the respondent is not entitled 
to any sum over and above the market-value 
of the land awarded to him. The appeal is, 
therefore, decreed for Rs. 6,200, This sum 
shall be deducted from the award given by 
the District Judge. The appellant shall 
receive the costs of this Court which: shall 
include fees on the higher scale. 

A. N. A. Appeal allowed. 

Page of 3t C.—[Ed.] 

PATNA HIGH COURT. : 
Seconp Crvit Appesis Nos, 594 AND nia To 
933 or 1925. 

November 1, 1926. 
Present:—Mr. J ustice Ross and - 
Mr. Justice Kulwant Sahay. 
Musammat Bibi SAYEDATULNISSA - 
AND OTHERES—~APPELLANTS 
versus í 
AMRIT MAHTO AND UTHERS—- 
RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), ss. 27, 80 (b), 85 
—Enhancement of reni—Tesis of fairness ‘of rent— 
Rise in price of staple food crops—Neglect of gilandazi. 
Under s. 35 of the Bengal Tenancy Act when a rise in, 
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the price of the staple food crops has been established, 

there ought, in the absence of special circumstances, 

~ to be a corresponding increase in the rent. A com- 

parison of the incidence of the rent with the average 

outturn of the land is not the,only way of determin- 
ing fairness of rent. [p. 755,col,1] 

The fact that a landlord has neglected gilandazi 
‘is not, in itself, a ground for refusing enhancement 
‘of cash rent. [p. 755, col. 2.} 

Appeal against the decision of the District 
Judge, Patna, dated the ¿26th March, 1925, 
reversing that of the Munsif, Barh, dated 

the 21st June, 1924. 

Messrs. Sultan Ahmed, B. C. Sinha and 
Hasan Jan, for the Appellants. ` 
. Messrs. N. C. Sinha and N.C. Ghosh, for 
"the Respondents.’ 

JUDGMENT. 

Ross, J.—These appeals arise out of 
suits for enhancement of rent. The learn- 
-ed Munsif decreed enhancement at the 
rate of 3-annas 6-piesin the rupee. He 
eame to the conclusion that the increase in 
the price of makai came to 4-annas and 5 

` dams in the rupee and of paddy to 3-annas 

10 dams in the rupee. It was pointed out 
‘before the learned District Judge that 
this was a miscalculation; that the en- 
hancement for paddy land should, on the 
figures, be 4-annas 7-pies in the rupee; and 
that consequently the landlord was entitled 
to an all round enhancement at the rate 
of 4-annas 6-pies in the rupee. But the 
learned District Judge applying s. 35 of 
the Bengal Tenancy Act, held that in the 
. circumstances of these cases’ no enhance- 
ment at all should be allowed. He stated 
“the principle thus :° 

“In order to determine whether in any 
particular case an enhancement would be 
unfair or inadequate, it is always necessary 
to compare the present incidence of the 
` rent with the average outturn of the land 
“and there is no other way of determining 
the fairness of a rent,” 

Learned Counsel on behalf of the land- 
lord who is the appellant contends that 
this proposition is too widely stated; that 
under s. 27 of the Bengal Tenancy Act 
` the existing rent is to be presumed to be 
fair; and, ifthe price of the staple food 
crops has risen, the landlord is entitled 
to a corresponding enhancement of rent. In 
. my opinion s. 35 does not bear the inter- 
pretation that the learned Judge has put 
upon it.’ When the rise in prices has been 
established, there ought, in the absence 
of special circumstances, to be a corres- 
` ponding increase in the rent. The ground 
~ upon which the learned Judge has pro- 
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ceeded is that the éxisting rent which 
approximates to one-third of the gross 
produce is very high. and this opinion is, 
entitled to every respect. But the esn- 
clusion has been arrived at on the basis 
that the land produced only rabi at the 
rate of 5 maunds a bigha. One of the 
objections raised by the tenants was that 
the landlord had neglected gilandazi ; but 
this in itself would not be a ground for 
refusing an enhancement of gash rent.. The 
learned Munsif held that the evidence of 
the defendants that only rabi crops were 
produced was falsified by their own wit- 
nesses. He referred to the village note 
which showed that the lands of this village 
are held at arentalof Rs.6 to Rs, 10 a 
bigha and as these defendants mostly hold 
‘land at the rental of Rs. 6 a bigha, he 
thought that the existing rent was low. 
His opinion was, therefore, diametrically 
opposed to that of the learned District 
Judge; and it seems to me that the grounds 
of the judgment of the learned Munsif 
have not been altogether met by the Appel- 
late Court, The evidence has been referred 
to; the learned District Judge has men- 
tioned the partial admission of the de- 
fence witness No. 1, but it appears that 
three witnesses at least admitted that 
some paddy is still grown on the land, 
The evidence about the growing of paddy 
is contradictory, some witnesses saying 
that no paddy was sown while others said 
that paddy was still sown but was washed 
away. The evidence of two of the witnesses 
was that there had been no decrease in 
the produce of the land; from the evidence 
of defence witness No. 4 it appears that 
he-had taken land at the rate of Rs. 50a 
bigha but at present the lands are given 
on ijara at the rate of Rs 100 a bigha; 
and this would indicate anything but a 
decrease in the productivity of the lend, 
With regard to the rabi produce the learn- 
ed District Judge refers to the admission 
of the defendants that this is between 9 
and 5 maunds a bigha and he has accept- 
ed 5 maunds as the outturn. But he thinks 
that the figures given by the defendants’ 
witnesses are under-stated although he 
says that they are not under-stated to 4 
greater extent than the figures given by 
the Patwari are over-stated. These figures 
are: paddy at 17 to 18 maunds a bigha and 
paira khesari at 9 to 10 maunds a bigha 
aud, if all that can be said for the defence 
evidence is that the under-statement by 
A ges a0 
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the tenants is no greater than the over- 
statement by the Patwari, the outturn of 
rabi should not be taken at the rate of 
5 maundsa bigha. On the finding that 
the defence has under-estimated the pro- 
duce, the finding of the District Judge as 
to the rate of rent based upon the defence 
evidence cannot be maintained. It is clear, 
therefore, that some enhancement in these 
cases ought to have been allowed, and the 
question is, what the enhancement ought 
to be. Learned Counsel for the appellant, 
-while contending that he is entitled to 4 
annas 6-pies in the rupee, is prepared, 
as a matter of concession to the tenants 
and for the sake of good-will, to accept 
3-annas in the rupee. I think that this 
rate is fair except in the cases of Suits 
Nos. 597 and 598 where the rental at pre- 
sent is Rs. 7-150 and Rs. 6 15-0 respec- 
‘tively. In these cases the enhancement 
should beat the rate of 2annas in the 
rupee. 

The result is that the appeals are 
decreed to this extent that in all the suits 
except Nos. 597 and 538 the enhancement 
willbe at the rate of 3-annas in ‘the 
rupee and in these two suits only at the 
rate of 2-annasin the rupee. The appel- 
lants are entitled to their costs. We 
assess the hearing-fee at Rs. 105 which 

“will be equally divided between the de- 
fendants. 

The cross-objection is dismissed. 

Kulwant Sahay, J.—I agree. 

A.N. A. Appeals allowed in part. 


ALLAHABAD HIGH COURT, 
Miscettanvous Case No. 512 or 1926. 
February 3, 1927. 

Present :—Sir Cecil Henry Walsh, Kr., 
Acting Chief Justice, and Mr. Justice 

Banerji. | 
In the matter of Masses. DINA NATH 
HEM RAJ—Appriiasts, 

Income Taw Act (XI of 1922), ss. 64, 66—Assess- 
mént of firm—Business carried on in different places 
—'Principal place of business’'—Tests—Dispute as to 
principal place of _business— Procedure-~Assessment 
before decision of dispute, illegality of—High Court's 
jurisdiction to require stating of case—Commissioner’s 
power to question jurisdiction —Procedwre—Objection, 
auhen to be raised—lWinding-up of business, effect of, 
on jurisdiction to assess. , 

‘Asa rule it is better in a statement of a case under 
` the Income Tax Act fo confine the case to findings 
“of fact, and to the expression of the Commissioner’s 
*opinion upon the points raised, and not to burden 

the case with arguments, or in the case to question 
the jurisdiction of the Court to require a case to be 
. plated. [p. 757, col. 1] 
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An order for a case to be stated, is in the nature 
of what is known in Calcutta and in England as the 
issue of Rule Nisi to show cause on certain questions 
indicated in the order made by the High Court. 
The Commissioner, or other authority, in stating the 
case in effect shows cause against the contention of 
the other side, and in showing cause he is clearly at 
liberty, when he appears before the Court to argue 
the case, to take the objection that under the law 
there was no power to issue the Rule, or to direct the 
case to be stated, and that, therefore, the High Court 
had no jurisdiction to decide the question raised in 
the case. [p. 757; col. 2.] 

In strictness the objection as to the jurisdiction of 
the High Court to require a case to be stated should 
be taken when the question of whether it was a fit 
case in which a case ought to be directed to be stated 
is considered by the Court. [ébid.] ; 

Where a question as to which is the principal 
place of business ofa Company arises, the Income 
Tax Officer cannot himself decide the question or act 
as though it had been determined in accordance with 
the provisions of s. 64 of the Act and if he proceeds to 


prejudge the issue or to act as though it has been 


determined and‘ to assess a firm as though their 
principal place of business was in his own jurisdiction, 
in spite of the dispute being still undetermined, he 
acts illegally. [p. 759, col. 2.] 

Where the question about the principal place of 
business is between places in more Provinces than 
one, it is to be determined by the Commissioners 
concerned and if they do not agree, by the Board 
of Inland Revenue. When sucha question arises the 
Income Tax Officer should immediately communicate 
the fact of such question having arisen to his own 
Commissioner. [p. 759, col. 1.] 

Where there is a total failure on the part of the 
Income Tax Authorities to apply the plain provisions 
of s. 64, and, on the other hand, an illegal assumption 
of authority by the Income Tax Officer in one of the 
places of business to assess the assessee, as though 
their‘principal place of business had been determined 
to be in such place, the existence of an alternative 
remedy under s. 64 (3) does not affect this case, and 
cannot be held to be a bar to the right of the appel- 
lant to havea case stated, and to the jurisdiction of 
the High Court to answer those questions in the way 
in which it holds they ought to be answered. [p. 


Ordinarily the principal place of business of a firm 
or Company is the place at which the persons direct- 
ing the Company or firm do their business. [p. 761, 
col. 2, 

The fact that goods are manufactured in one place 
does not make that place necessarily the principal 
place: of business; nor is the fact that the bulk ofthe 
practical business is conducted in a particular place 
a sole or indeed the important test in considering 
which is the principal place of business. [ibid.] 

If business was being carried on in a particular 
place, the fact that the business has been stopped 
would not deprive the Income Tax Authorities of that 
place of their jurisdiction to assess. [p. 762, col. 1.) 

Miscellaneous ‘application under s 66 
(1) and (3) of the Income Tax Act, XI of 
1922. 

Dr. K. N Katju, for the Appellants. 

Mr G. W. Dillon, for the Crown. 


JUDGMENT.—This is a ĉase stated 
under s. 66 of the Income Tax Act of 1922, 
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The case has been stated by the Commis- 
sioner and printed, a matter of great 
convenience to the Court. The questions 
upon which the case was stated are set 


outon page 40f the case, and areas fol- 


lows:—. 

“6..The High Court has directed me to 
state acase with reference to the follow- 
ing pointsof law :— l 

“(1) Whether in. view of the facts and 
circumstances as stated in this special 
case of the petitioner's business in connec- 
tion with. the purchase, sale, receipt and 
distribution of profit, of castor seeds de- 
livered to the East Indian Railway at 
Manauri, the business’ was, during the 
material period, carried on in Cawnpore 
within the meaning of s. 64? 

“(2) Whether if it is-eventually found 
that the petitioner's business was carried 
on in Cawnpore, the Income Tax Authori- 
ties acted in accordance with the Act in 
assessing them by way of summary assess- 
ment while a bona fide dispute was going 
on as to whether they were liable to be 
assessed in Cawnpore at all? 

(3) Consequential upon the foregoing 
questions whether it was the duty of the 
Income Tax Authorities to obtain a decision 
under s. 64 (3), and 

(4) Whether having regard to the fact 
that the particular venture had come to 
an end, and the members of the partner- 
ship who had taken part in it were no 
longer carrying on business at all, the 
Income Tax Authorities at Cawnpore had 
jurisdiction to make the assessment upon 
the firm, even if it had carried on business 
at Cawnpore, such business no longer exist- 
ing.” ; 
The Commissioner has requested per- 
mission to raise another question, which 
we will deal with in a.moment, and 
which. in substance challenges the juris- 
diction of the High Court, to directa case 
to be stated in this matter, owing to the 
provisions ofs, 64. | 

Before dealing with this question of 
jurisdiction it is necessary to make two 
preliminary observations. As a rule it is 
better in a statement of a case to confine 
the case to findings of fact, and to the 
expression of the Commissioner's opinion 
upon the points raised, and not to burden 
the case with arguments, or in the case 
to question the jurisdiction of the Court 
to require a case to be stated. We would. 
not, however, be taken to hold that the 
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Commissioner, or any other body, in a 
case where the Act provides for a case 
to be stated, for the opinion of the High 
Court, has no right to question the juris- 
diction of the Court in directing the 
particular case in question. In order to 
make our meaning clear, we would point 
out that an order for a case tobe stated, 
is in the nature of what is known in 
Calcutta and in England asthe issue of 
Rule Nisi to show cause on certain ques- 
tions indicated in the order made by the 
High Court. The Commissioner, or other 
authority, in stating the case in effect 
shows cause against the contention of the 
other side, and in showing cause he is 
clearly at liberty, when he appears before 
the Court to argue the case, to take the 
objection that under the law there was 
‘no power to issue the Rule, or to direct 
the .case to be stated, and that, therefore, 
the High Court had no jurisdiction to 
decide the question raised in the case. 
The second observation is that in strict- 
ness the objection should have been taken 
at the time of the argument, namely, the 
22nd of October, 1926, when the question 
of whether it was a fit case in which a case 
ought to be directed to be stated was 
discussed, and this Bench made the order. 
It.so happens that in this particular in- 
stance the matter came before the High 
Court twice. Mr. Justica Kanhaiya Lal 
and Mr. Justice Ashworth, sitting together 
on the 14th of July, 1926, issued notice 
to the Commissioner of Income? Tax and 
to the Government Advocate, without 
directing acase to be stated, so that a 
further preliminary, stage occurred when 
the Government Advocate appeared on 
behalf of the Commissioner of Income Tax 
before this Bench in October. In their 
order, the above-mentioned learned Judges 
‘stated ‘that “it will bea further point of 
law whether the decision on the evidence, 
if any, could be arrived at all in these 
Provinces, . without reference to the Com- 
missioner of Income .Tax of Calcutta.” 
“This was clearly directed to s. 64°(3), which 
js the sub section on which the Commis- 
sioner now relies; and the third question 
of those, which this Bench ordered to be 
stated by their order in October. deals 
with the same sub-section. No objection 
was made in October, on behalf of the 
Commissioner that this sub-section conelud- 
ed the matter and ousted the jurisdiction 
of the High Court under s, 66, 
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“ It- appears to us thatthe Income Tax 
‘Officer of Cawnpore, who dealt with this 
‘matter in the ordinary course of his duty, 
“wholly overlooked this provision, and 
that the Commissioner's attention was not 
‘drawn to it, and further thatit is entire- 
ly owing to this oversight that the matter 


has got into the complicated condition in- 


which we now find it. 

The question which has arisen between 
the -assessee and the Income Tax Authori- 
ties is really a perfectly simple one, name- 
ly, whether the partnership, or firm, formed 
for a special undertaking, being the as- 
sessee, had its principal place of business 
in Cawnpore or Calcutta. It is said that 
the facts of the case are intricate, but 
we du not agree. As will appear here- 
after the facts relating to this particular 
business, which was only of a temporary 
character, are by no means uncommon, 
and according to the ordinary tests, which 
are applied in such cases, it ought not to 
be difficult to find as a fact where their 
principal place of business was, although 
the matter has now come before us really 
as a question of law, to decide whether 
the Income Tax Authorities had any evi- 
dence upon which, having regard te all 


‘the facts of the case, they could’ hold 


that the principal place of business was 
in Cawnpore. What is intricate is the 
legal tangle into which the simple issue, 
which arose, has been allowed to drift, 
and the unfortunate delay which has taken 
place in arriving at a final settlement 
of the question which became acute in 
October, 1924, and is still unsettled after 
a-controversy of over two vears.- The 
initial mistake appears to us to have been 
the assessment of the firm by the Income 
Tax Officer in Cawnpore under s. 23 (4) of the 
Act, on December 8th, 1924, not of a 
branch business carried on in Cawnpore, 
or of the profits arising within the juris- 
diction of Cawnpcre, but upon the pre- 
sumption that the principal place of 
business was in Cawnpore, when a-question 
had arisen between the assessee and the 
Income Tax Authorities with regard to that 
very question, and had not been decided 
in accordance with the provisions of the Act, 


contained in s. 64 (3). 


That aquestion had arisen within the 
meaning of s. 64 (3) there cannot be the 
slightest doubt. In a letter, dated Sep- 
témber 8th, the Income Tax Officer express- 
ed his intention of making the assessment 
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in Cawnpore of the whole profit of the busi- 
ness in castor seeds, carried on in the former 
year in partnership. The assessee, the name 
of the firm being taken from the prin- 
cipal partner, namely, Messrs. Dina Nath- 
Hem Raj, 10 Cross Street, Calcutta, writ- 
ing from Calcutta, on the 21st of October, 
informed the Income Tax Officer that 
Calcutta owas the principal place 
of business of the partnership, and that 
they were prepared to prove that fact to 
the satisfaction of the Income Tax Officer. 
They stated that they had already filed an , 
affidavit in Calcutta to that effect. On the 
24th of October the Income Tax Officer 
answered that Calcutta could not be con- 
sidered the principal place of business, and 
that no part of the business was carried on 
at Calcutta, and insisting upon his right 
to assess the profitsof the whole business 
in Cawnpore, and informed the asseesee 
that he had written to the Income Tax 
Officer at Calcutta to the same effect. 
Finally, the assessee on the 28th of Octo- 
ber wrote from Calcutta regretting that 
they were unable to see eye to eye with the 
Income Tax Officer in this matter. They 
seem to have acted with circumspection . 
in this matter except that the branch in 
Cawnpore failed to produce their books. 
They wenton to say that although it did 
not matter much where the assessment was 
made, in Calcutta or in Cawnpore, they 
asked the Income Tar Officer to take into 
consideration the fact that it would cause 
serious inconvenience and loss to them if 
the assessment was made in Cawnpore, and 
they gave reasons for this contention, point- 
ing out what is admitted to be correct, that 
the business relating to the castor seeds 
wasdone by the Calcutta firm with the 
East Indian Railway, and that the contract 
was entered into in Calcutta, and that, as a 
matter of fact, the Income Tax Officer in 
Calcutta was already arranging to take 
evidence upon the point. There may be 
some difference in the method ofcalculating 
profit in the different Provinces. This is 
a matter for the Income Tax Authorities. 
We were told that the payments by the 
East Indian Railway amounted to 14 lacs, 
and that the Calcutta Authorities had as- 
sessed the profit atone lac, while in Cawn- 
poreit had been assessed at 3 lacs. In the 
former case a profit of one lac, upon an 
outlay of 13, would be nearly 8 per cent. 
In the latter case the outlay would be only 
11, and the profit 3, equalling more than 
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26 per cent, but the, latter was admittedly 
arrived at ex parte without any materials 
provided by the firm, which may account 
for the very large difference. “The sugges- 
tion seemed to be made in argument, that 
the dseessee had for this reason 
tended for Calcutta, and itis, therefore, right 
to emphasise that the question about the 
principal place of business arose before 
any assessment had been made, and that 
there is nothing in the case to show that 
they did not act bona fide in raising the 
question, ` 

‘ It is quite clear, therefore, that in Octo- 
ber, 1924, a question had arisen. within the 
meaniug of the gection. It is equally clear 
that both parties were either unaware of, 
or ignored s. 64 (3). This question having’ 
arisen, the Income Tax Officer, subject to a 
proviso, hereafter to be mentioned, had 
no jurisdiction to decide the question of 
- the principal place of business, and cer- 


tainly no jurisdiction to assumeit, and no. 


right to assess the firm on the profits of 
the whole business as though its principal 
business were in Cawnpore, a question 
which was still undecided. The Act pro- 
vides that where the question about the 
principal place of business is between places 
in more Provinces than one, it shall be 
determined by the Commissioners concern- 
éd; .and if they are not in agreement, by 
the Board of Inland Revenue, and that the 
assessee shall have an opportunity of re- 
presenting his views. The Act does not 
go on to say who shall set the Commissioner 
in motion, but the reasonable inference to 
be drawn from the language used is that 
that is the duty of the Income Tax Officer. 
The sub-section itself contains a direct re- 
ference to the assessee and provides that 
the assessee shall have an opportunity of 
representing his views .before the question 
| is determined. An express provision of 

that kind seems to exclude an implied pro- 
vision that the duty is thrown upon him 
of securing the determination of the 
question. On the other hand, the Income 
‘lax Officer is the person who first becomes 
aware of the question which has arisen, 
and it.seems reasonable to hold, and it 
certainly simplifies the working of the 
section that he should immediately com- 
municate the fact of such question having 
arisen to his own Commissioner with whom 
he is in constant touch, and who is then 
in a position to exercise the function im- 
posed upon him, as the case may be, giv- 
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ing the assessee an opportunity of repre 
senting his views. Whatis quite clear is 
that the Income Tax Officer cannot himself 
devide this yuestion; or act as though it had. 
been determined in accordance with the 
provisionsof this section, and that if he 
proceeds to prejudge the issue, or to act 
as though it had been determined and to 


assess the firm as though their principal 


place of business was in hisown jurisdic- 
tion, inspite of the dispute being still 
undetermined, he is doing something not 
authorised by the Act—in other words an 
illegality. It is quite true that the follow- 
ing sub-section, namely, sub-s. (4) provides 
that “notwithstanding anything contained 
in this section, every [ncome Tax Officer 
shall haveall the powers conferred by or 
under this Act on him in respect of any 
income, profits or gains accruing or arising 
or received within the area for which he is 
appointed.” This means that he can pro- 
ceed to assess a branch, as such, if he has 
the materials for so doing. What would 
bethe result of such an assessment of the 
branch if the decision afterwards is that 
the principal place of business is in an- 
other Province we need not stop to enquire. 
It is perfectly clear from the language 
used by the Income Tax Officer throughout, 
and in the letters from which we have 
quoted, which are set out in full in the 
case, that he proceeded to assess the firm 
on December 8th, 1924, as though its 
principal place of business was in Cawn- 
poré., 

We now turn to the actual guestion, 
raised by the Commissioner. The question 
is not stated in a very satisfactory manner, 
He asks “has the High Court power, under 
s. 66 of the Indian Income Tax Act of 
1922, to overrule a decision of an Income 
Tax Officer concerning his power to assess 
in the face of the provisions of s. 64 of the 
Act, which lay down a special procedure 
and a special forum for the decision of 
disputes as to that power’? In one sense 
of that embarrassing guestion the answer 
must be no. The High Court indeed has 
na ‘power to overrule anything done by an 
Income Tax Officer or the Commissioner, 
Where such a question, as we have indi- 
cated, arises as to the principal place of 
business, and such question has been 
determined by the Commissioner, or where 
the question is between places in more 
Previnces than one, by the Commissioners 
concerned, or by the Board of Inland Re. 
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venue, such decision is final. There is no 
right of appeal, and no power in the High 
Court to interfere with it, nor do the pro- 
“visions of s. 66 give the assessee a right 
to require the Commissioner to refer to the 
High Court any question of law, or in the 
event of his refusal to apply to the High 
Court for a statement of the ease, apply to 
a decision made under s. 64. No doubt, 
under s. 66 (1) the Commissioner may on 
his own motion refer a case to the High 
Court on any question of law arising in 
the determination of the question under 
s. 64, but this seems to be the only way 
in which the determination of such ques- 
tion can be brought before the High Court. 
On the other hand, the question put by 
the Commissioner applied to the circum- 
stances of thiscase, appears to be mislead- 
ing because it assumes that the High Court 
was asked to overrule a decision of the 
Income Tax Officer concerning his power 
to assess, a decision which in the face of 
the provisions of s. 64, he had no power to 
make, and it assumes also that the special 
procedure and special forum, under s. 64 
had been adopted when it is admitted 
that it had not, l 
We are compelled to hold in this case tbat 
there being a total failure on the part ofthe 
Income Tax Authorities to apply the plain 
provisions ofs. 64, and, on the other hand, an 
illegal assumption of authority by the 
Income Tax Officer in Cawnpore to assess 
the assessee, as though their principal place 
of businsss had been determined to be in 
Cawnpore, the existence of an alternative 
remedy under s. 64 (3) does not affect this 
case, and cannot be held to be a bar to the 
right of the appellant to have a case stated, 
and to the jurisdiction of the High: Court 
to answer those questions in the way in 
which it holds they ought to be answered. 
Owing to the disregard of the machinery 
provided by s. 64 (3) and to the wholly 
irregular proceedings, as they appear to us 
to have been, which have necessarily follow- 
ed upon the action of the Income Tax 
Officer in Cawnpore, in assessing the profite 
of the firm or of this special business as 
though the principal place of business had 
been determined to be in Cawnpore, the 
subsequent proceedings appear to have 
been irregular in form and infructuous in 
substance. We need not dwell upon the 
intermediate proceedings, which took place 
between the order-of the 8th of December, 
1924, and the order of the Commissioner 
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of the 23rd of December, 1926, refusing to 
state a’ case on a question of law, which 
question was, undoubtedly, raised in the - 
course of the appeal, and discussed by the 
Commissioner in his’ order, and held by - 


him to be a question of fact only. To 


refuse to answer the questions on the 

ground that the procedure by which this 

stage has been reached is irregular, would, 

in our view, be a denial of justice. The res- 

ponsibility for the tangle, which has. 
occurred, appears to us to lie almost, if not. 
entirely, on the Income Tax Authorities, 

by which we mean the failure of thé Income 

Tax Officer in Cawnpore to draw the ati, 

tention of the Commissioner to the. fact 

thata dispute had arisen about the principal 

place of business. The controversy having 

drifted away from the prescribed methcd 

or machinery for determining it, which is’ 
provided by the Act, and each of the parties, 
to it having made up their minds that they 

were right, it is not surprising that both 

of them indulged in arguments and indeed’ 
in procedure, which appear to us, strictly 

regarded, to be irregular, and as things 

now stand to be irrelevant; but inasmuch as. 
the whole trouble has arisen from the initial , 
irregularity on the partof the Income Tax 

Authorities, and inasmuch as also the 

assessee has been assessed, in our view, 

with fundamental irregularity, and in any 

case in, default by an ex parte decision, 

when, as amatter of fact, he has committed: 
no default, and inasmuch as also, in our view, 

if the law is correctly applied to the evi- 
dence, the only proper inference which any 

Court of Law could draw from the facts- is 
that the principal place of business. is in 

Calcutta, and not in Cawnpore, it seems to © 
us that it would be a denial’ of justice, _ 
either for us to refuse to answer the ques- 
tions raised by the case, or for the Com- 
missioner to deal with the matter finally, 
otherwise than in accordance with the 
answers which we now proceed to give, 

In our previous order we endeavoured to 
make it plain how a mixed question of fact 
and Jaw, or how a question, which is, no 
doubt, in one sense a question of fact may’ 
become a question of law, or in other words 
how it may be said that taking all the facts 
together there is no evidence upon which 
a Court of Law could come to any but 
one conelusion. The facts to be collected 
from the case are as follows:—(1) This firm, 
which was an unregistered partnership firm 
for a special venture for dealing with castor . 
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seeds under a contract with the East Indian 
Railway for one year, in 1923-1924, consist- 
ed of three existing firms, one the firm of 
Dina Nath-Hem Raj of Calcutta, who held 
the lion’s share, namely, 8 annas, and after 
whose,name the temporary partnership was 
named, firm of Messrs, Dewan Chand and 
sons of Lahore, who held a 4-anna share 
and the firm of Narain Dasof Cawnpore, 
who held the other 4-annas share. 

(2) The Calcutta firm started and formed 
the partnership and clearly financed it. 
The inference may fairly be drawn that it 
would not have come into existence without 
their instrumentality. They might have 
succeeded in inducing other firms in Cawn- 
pore, or Lahore, to join the partnership, but 
there is nothing to show that either the 
firm in Cawnpore, or the firm in Lahore, 
would have formed the partnership, or have 
become members of any such partner- 
ship ,if it had not been for the Calcutta 
firm. The Calcutta firm were, therefore, 
the moving spirit and apparently the 
financiers. 


(3) The partnership was ultimately dis- 


solved by deed in July, 1924, in Calcutta. 

(4) The contract with the East Indian 
Railway was made in Calcutta. 

(5) Payments for the seeds supplied, or 
distributed to the order of the East Indian 
Railway, were made in Calcutta. f 

(6) A banking account was kept in the 
Imperial Bank in Calcutta. 

(7) The ordering and direction of the 
seeds, which were purchased and subse- 
quently sold to the East Indian Railway 
and delivered at Manauri, took place at 
Cawnpore, and this, no doubt, was the centre 
of the work which has-been carried out in 
compliance with the contract. It was not 
unlike a mill or factory in a country dis- 
trict, belonging to a firm with its head office 
in a neighbouring town. 

(8) The firm in OCawnpore, who were 
partners carried on extensive operations as 
purchasers of the goods, which were to be- 
come the property of the whole partnership, 
and which were to form the source of profit. 

(9) The correspondence with the East 
Indian Railway was conducted from Cal- 
cutta. 


(10) There is correspondence from Cawn- | 


- pore asking Calcutta for funds. 
(11) There is correspondence, making 
reports to Calcutta of the work at the local 
centres or branches. 


(12) There is correspondence asking 
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Calcutta to make arrangements for loading 
waggons in Moradabad. 

The test in such a matter may be given 
in language quoted from Mr. Sastri’s excel- 
lent book on the Law and Practice cf Income 
Tax: “Ordinarily the principal place of 
business of a firm or Company is the place 
at which the persons directing the Company 
or firm do their business.” The fact ibat 
goods are manufactured in one place does 
not make that place necersarily the prin- 
cipal place of business, Where business is 
carried on in many places, or at different 
branches, it may be said that the business 
is carried on in each of those places, though 
neither of them may be the principal place 
of business. In our view the Income Tax 
Officer in particular, and to some extent the 
Commissioner, misdirected themselves by 
directing their attention to the fact that 
extensive business was carried on in Cawn- 
pore. Asa matter of law, we think the 
Commissioner has misdirected himself in 
relying upon the fact that an expert partner, 
whose importance was as great as that of 
any other partner, was doing the practical 
work in Cawnpore and that he was at least 
equal if not greater, in importance than the 
financing partner. We also think that he 
misdirected himself in the case in holding, 
as he appears to have held, that the fact 
that the Cawnpore firm were making pur- 
chases as far afield as Moradabad, affected 
the question whether theirs was the princi- 
pal placeof business. Althoughin the end 


‘he answers the first paragraph in the afirma- 


tive, he frames his finding on this point in 
language which is farfrom being convinc- 
ing, saying that “it is not established that 
the business was not carried on in Cawn- 
pore.” Herather thinks that it is a fair 
inference that the business was conducted 
in Cawnpore. Inthe way in which these 
findings are stated, this is not a decision 
of the question at all. Undoubtedly a 
great deal, if not the bulk of the practical 
business was conducted in Cawnpore. But 
that is not the sole, or indeed the import- 
ant test in considering, in a case like this, 
whether Cawnpore was the principal place 
of business. 

_ Question (1) was inténtionally framed ro 
as to leave open the question whether the 
business was solely carried on in Cawnpore. 
But that question is now not open, and we 
havenohesitationin coming tothe conclusign 
that on the facts stated in the case, there is 
no evidence upon which it can be held that 
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the principal business was in Cawnpore, 
and that if that had been found to be the 
fact, ina suit this Court would have been 
compelled on this evidence to overrule the 
finding as a question of law in second 
appeal. . : 

. The answer to question No. 2 is no. 
The matter should have been decided in 
accordance with s. 64 (3). 

' The answer to question No. 3 is yes. 

The answer to question No. 4 is now super- 
fluous; but it is clear that if the business 
liad been carried on wholly in Cawnpore, 
the fact that it no longer existed would not 
deprive the Income Tax Authorities in 
Cawnpore of jurisdiction to make the assess- 
ment. 

: We think that although the assessee has 

been somewhat hardly treated in this matter, 
lie must have known that he had no busi- 
ness to destroy his books, while this im- 
portant question of appropriate assessment 
was still outstanding. What effect that 
destruction may have: been upon the 
ultimate decision arrived at by the Income 
Tax Authorities is a matter for them, 
but having regard to that circumstance 
we think justice will be done by ordering 
both parties to pay their own costs of these 
proceedings. f 


A. N.A, Question answered, 


ALLAHABAD HIGH COURT. 
' . Sgconp Orvit APPRAL No. 1525 or 1926. 
January 4, 1927. 

. Present :—Mr. Justice Sulaiman. - 
SIWAN RAI AND aNotTaeR—DEFENDANTS— 
APPELLANTS 
VeErsUs 
LACHMI SINGH AND ANOTHER— PLAINTIFFS 

— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), Sch. IT, para. 
390—Arbitration—Award, order refusing to file— 
Award, whether can be enforced independenily. 

Itis not necessary for the validity of an award 
that it should be filed in Court. The refusal of a 
Court to file an award does not vitiate it, but merely 
leaves it to have its ordinary legal effect. 

Second appeal against a decree of the 
District Judge, Ghazipur, dated the 18th of 
August, 1926. 

Mr. Gadadhar Prasad, for the Appellants, 

-JUDGMENT.—The only point raised 
in this cace is that a certain award relied 
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upon by the Courts below in favour of the, 
plaintiffs was illegal and ineffectual inas- 
much asno application for filing it had 
been made. The appeal, in my opinion, has 
It is not necessary. 
for the validity of anaward thatit must 
be filed in Court. Under the old Code it 
was held by their Lordships of the Privy 
Council in the case of Muhammad Newaz 
Khan v. Alam Khan (1) that mere refusal 
to file an award did not vitiate it, but 
merely left it to have its ordinary legal 
effect. The same principle was followed in 
the caseof Kunji Lal v. Durga Prashad (2), 
Even under the new Code it has been held 
by this Court that a party wishing to 
avail himself of an award in an arbitra- 
tion effected without the intervention of 
a Court is not bound to apply to a Court 
to file the award [Harakh Ram Jani v: 
Lakshmi Rami Jani (3)]. Rule 20 of Sch. If 
merely uses the words ‘may apply’ which 
do not make it obligatory on the party to 
apply. In view of the authorities quoted 
above this appeal has no force and is dis- 
missed under O. XLI, r. 11, Civil Proceduré 


Code. 

Z. K. Appeal dismissed. 

(1) 18 C. 414; 18 I. A. 73; 15 Ind. Jur. 284; 6 Sar. 
5 J.. 26; 70 P. R. 1891; 9 Ind. Dee. in. s.) 276 
6 Ind. Cas. 127; 32 A. 484; 7 A. L. J. 425. 

(3). 60 Ind. Cas. 626; 18 A. L. J. 960; 2U. P.L. R, 
(A.) 310; 43 A, 108. 


P. 
(P. 


Yaa 


LAHORE HIGH COURT. 
MisceLLangovs Frxst CIVIL APPEAL 
No. 137 or 1927. ` 
February 12, 19:7. 
Present:—Mr. Justice Dalip Singh. 
DHARI MAL—SURETY JUDGMENT- DEBTOR 
—ÅPPELLANT A 
VETSUS , = 
KANSHI RAM—DECREE-HOLDER AND AMIR 
CHAND—J tna éEntT-pEBTOR— RESPONDENTS. 

Contract Act (IX of 1872), s. 185—Civil Procedure 
Code (Act V of 1908), s. 55 (4)—Bond for judgment- 
debtor applying for insolvency—Decree-holder grant- 
ing time: to judgment-debter—Surety, discharge of— 
Construction of bond. 

A surety bond executed under s. 55 (4) is. one in 
favour of the Court though the ultimate beneficiary 
may be the decree-holder. Therefore, a surety under 
thet section is not discharged under s. 135 of the 
Contract Act by the decree-holder granting time to 
the judgment-debtor. [p. 763, col. 2] 

A surety bond ran as follows:—‘Agar mu- 
dyun darkhast diwalya na dewega aur adalat main 
hazar na hoga tomain baqaya zare digri jis kadar 
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digridar ka hoga bhar dunga.” The judgment-debtor 
applied for insolvency but, with decree-holder's 
consent, time was given to pay up the debt and the 
application was withdrawn: 

Held, that the surety was not liable under the bond 
as both the conditions under the bond had not been 
fulfilled. [p. 763, col. 2.] 


. Miscellaneous first- appeal from an order 
ofthe Senior Sub-Judge, Amritsar, dated 
the 3rd January 1927. 

Mr. Nawal Kishore, for the Appellant. 

Mr. M. L. Puri, for the Respondents. 

JUDGMENT.—The facts of this ap- 
peal are as follows: 

On the 28th January, 1926, the judg- 
ment-debtor was brought to Court under 
an application for arrest. On that date 
unders. 55 (4) of the Civil Procedure Code 

“a surety bond was executed on the condition 
that the judgment-debtor would apply 
for insolvency within one- month. The 
judgment-debtor applied for insolvency 
on the 22nd February, 1926. On the 
10th July, 1926, with the consent of 
the decree-holder the judgment-debtor 
was allowed three months in which to pay 
the decretal amount and the insolvency 
application was allowed to be withdrawn. 
There is nothing to show that all this 
took place with the knowledge or consent of 
the surety. On the 7th December, 1926, 
the decree-holder applied to Court asking 
that the surety be ordered to produce the 
judgment-debtor and that the decretal 
amount might be realised from the surety 
if he failed to produce the judgment-debtor. 
On the 22nd December, 1926, the surety 
failed to produce the judgment-debtor as 
ordered and accordingly the Court passed 
an order against the surety. The surety 
has come on appeal. 


His Counsel contends that there were no 
proceedings under the decree pending at 
the time and that, therefore, the surety 
could not be called upon to produce the 
judgment-debtor on that date. The record, 
however, shows that the application for 
execution was still pending and I see no 
force in this contention. 

Next, it is urged that by granting time to 
the judgment-debtor the decree-holder had 
altered the position of the parties to his 
own advantage and to the detriment of the 
surety and that, therefore, uxder s. 135 of 
the Contract Act the surety is discharged 

. from obligation. There would be great 
force in this argument ifs. 135 of the Con- 
tract Act could be held to apply. It seems 
to me, however, that when the Court acts 
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under s. 55 (4) of the Civil Procedure Code 
the bond is in favour of the Court though 
the ultimate beneficiary may be the decree- 
holder. In this particular case the Court 
might have exercised a wise discretion in 
refusing to act on the application of the 
decree-holder against the surety, but I can- 
not hold that the Court was wrong in hold- 
ing that the surety was not discharged by 
the action of the decree- holder. 

It is next contended that the terms of the 
security bond are such that the surety has 
been released. The relevant portion is as 
follows: “agar mudyun darkhast diwalya 
na dewega uur adalat main hazar na hoga 
to main baqaya zar-e-digri jis kadar digri- 
dar ka hoga bhardunga.” Counsel contends 
that the use of the word aur which is 
equivalent to ‘and’ shows that the surety 
was only liable if both the conditions were 
not fulfilled and that as the judgment- 
debtor had applied for insolvency within a 
month one of the conditions had been ful- 
filled and hence the surety was not liable. 
Counsel for the respondent urges that the 
intention of the parties is clear and that 
the Urdu idiom is different from the English 
andthe word ‘aur’ must be taken in the con- 
text as equivalent to English word ‘or’. It 
seems to me that the argument of Counsel 
for the appellant is correct and though, ordi- 
narily speaking I might have been willing 
to ‘stretch the point in favour of the decree- 
holder, yet, in the circumstances of this 
case I am not prepared to make the surety 
liable ifon the terms of the bond he is not 
liable. I, therefore, hold that the surety is 
not liable under the terms of the bond and 
T accept the appeal and set aside the order 
of the Senior Sub-Judge as against the 
surety. There will be no order as to costs, 

R. L. Appeal accepted. 


ALLAHABAD HIGH COURT. 
Seconp Civin APPEAL No. 384 or 1924. 
October 21, 1926. 

Present:—Mr. Justice Dalal and 
Mr. Justice Pullan. 
RAM GOPAL VAISH —PLAINTIFE— 
APPELLANT 
versus 
Munshi MAHANAND LAL AND orners— 


DEFENDANTS—RESPONDENTS. 
Limitation Act (IX of 1908), Sch. I, Art. ¥1— 
Attachment in execution—Objection by morigagee-—~ 
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Order for. proclaiming mortgage—Suit by decree- 
holder for declaration that mortgage was null and 
void—Limitation—Civil Procedure Code (Act V of 
1908), 0. XXI, rr. 58, 62, 63. 

The plaintiff attached a house in execution of a 
decree but on the application of an objector an order 


was passed by the Court ex parte on 28th November, | 


1921, for proclaiming a mortgage as an incumbrance, 
The plaintiff objected to this order and an order was 
passed in his favour on Ist April, 1922, allowing a 
note of his objection to the application of the objector 
to be added to the proclamation. The plaintiff sued 
on 29th March, 1923, for a declaration that the mort- 
gage was null and void: 

Held, that the suit being really one under O. XXI, 
r. 63, Civil Procedure Code, for a declaration that the 
order of 28th November, 1921, was ineffective, limi- 
tation began to run from that order whether it be con- 
sidered as one under r. 58 or under r. 62 of O. XXI, 
and that the suit was, therefore, barred under Art. 
11 of Sch. I of the Limitation Act. 

Second appeal from a decree of the Sub- 
ordinate Judge, Mirzapur, dated the 2oth 
January, 1924. 

Mr. U. S. Bajpai, for the Appellant. 

Mr. Shiva Prasad Sinha, for the Respond- 
ents. 

JUDGMENT.—The plaintiff-appellant 
brought a suit in which he asked that a 
certain mortgage-deed dated the 28th of 
April, 1921, should be cancelled and de- 
clared to be-null and void and ineffectual 
as against the plaintiff, but he gave as 
the date from which his cause of action 
arose the 28th of November, 1921, which 

‘was the date on which the Court passed an 
order proclaiming that mortgage to be a 
burden on a house, which the plaintiff has 
attached in execution of a decree. From 
this it may be seen that the plaintiff's suit 
is really a suit fora declaration that that 
order is ineffective. The suit was not 
brought until the 2¥th of March, 1923, and 
it has been held by both the Courts below 
that it is barred by limitation. We must 
agree with thisview. The plaintiff had 
no cause of action to have this mortgage 
səb aside except in virtue of the order 
passed by the Court, for he had no 
interest in ths property. If his suit has 
been brought as we must hold, to set aside 
the order of the Court passed on the 2&th 
of November, 1521, it is certainly barred 
by limitation, because it must be held to 
ba a suit instituted under r. t3, O. XXI, 
of the Civil Procedure Code. If authority 
is required for this finding we rely upon 
the ruling cited in the case of Goberdhan 
Das v. Makundi Lal (1) which is entirely 
relevant to this case. Seeing this difficulty 


(P) 74 Ind. Cas. 1024; 21 A, L. J. 342; A, I. R. 1923 
AI. 435; 45 A, 438, 
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the plaintiff added an alternative date from 
which his cause of action was said to’ 
arise, namely, the lst of April 1922, the 
date on which, ashe says, an order was 
passed against the plaintiff, but this is 
really a perversion of the facts. What 
actually happened is stated in the judg- 
ment of the lower Appellate Court. After 
the attachment ofthe house the opposite 
party made an application to have their 
mortgage notified, andthe Court passed 
an order in theirfavour ex parte on the 
28th of November, 1921. The plaintif 
made an objection to this order on the 
17th of December, 1921, and an order was 
passed, not against him but in his favour, 
on the lst of April,.1922, allowing a note. 
of his objection to tha application of the 
opposite party to be added to the pro- 
clamation. In our view limitation must 
run from the order dated the 28th of Novem- 
ber 1921, whether it be considered to bean 
order under r. 58 or under r. 62 of O. XXI. 
We find, therefore, that the lower Appel- 
late Court was right in deciding that the 
suit was barred by Art, 11 of Act IK. of 1903, 
and we dismiss the appeal with costs in- 
Tng in this Court feeson the higher 
scale. 


A. N. A. Appeal dismissed 


nd 


ALLAHABAD HIGH COURT. 
First Civit Appsan No. 214 0F 1923. 
December 20, 1926. 
Present:—Mr., Justice Sulaiman and 

Mr. Justice Boys. ~ 
Seth LACHHMI OHAND-—PLAINTIFE 
—APPELLANT 
VETSUS 
Musammat LACHHO AND oTaErs— 
DEFENDANTS ~RESPONDENTS. 

Hindu Law—Widow —Surrender of estate to next 
reversioner—Reversioner's right to challenge improper 
alienations during widow's lifetime. 

A reversioner to whom a Hindu widow surrenders 
herestate is not entitled, during the lifetime of the 
widow, to challenge transfers made by her before 
surrender which, though not binding on the rever- 
sioner, would have been good for the widow's life- 
eet for the surrender. [p. 767, cols. & 2; p. 768, 
col. 1. 

(sbe-law discussed.] 

First appeal against a decree of the 
Subordinate Judge, Dehra Dun, dated the 
20th of December, 1922. 

Messrs. N. P. Asthana and Durga Prasad, 
for the Appellants. 

Dr. K. N. Katju and My. M. A. Aziz, 
for the Respondents, 
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JUDGMENT. 

Boys, J.—This was asuitfor sale on 
a hypothecation. bond dated the 16th of 
February, 1910. Itis unnecessary for the 
purposes of this appeal toset out the whole 
history of the case in detail. It is very 
carefully and fully set out in the judgment 
‘of the learned Subordinate Judge to be 
found at page 14 ofthe printed book. The 
facts may be stated briefly. Bakhtawar Lal, the 
owner ofthe estate, died leaving a widow 
Gangadei. Gangadei proceeded to squander 
the estate. Upon her death Musammat 
Lachho, herdaughter, came into possession. 
For the purpose of challenging some of the 
transactions entered into by Gangadei, Mu- 
sammat Lachho raised money by executing 
a simple mortgage of Rs. 5,000 on the 15th 
of February, 1910, in favour of 
Baldeo Singh of certain house property. 
On the 5th vf November, 1917, Musammat 
Lachho surrendered her rights in the estate 
of her father in favour of her son Puran- 
chand, the next reversioner. By that deed 
she stated “I hereby relinquish all my 
life-interest in the moveable property such 


as household goods and the immoveable’ 


property acquired and left by my father 
Lala Bakhtawar Lal deceased resident of 
Dehra Dun, and my son Puranchand, the 
reversionary heir, has, from this very time, 
i.e. from the timeof execution of thisdeed of 
relinquishment acquired all the rights and 
interestshe would have acquired after my 
-death.” The document is printed in full at 
page 185 of the printed book. 
- In 1920 Lala Baldeo Singh died and his 
heir is Lachmi Chand, the present plaintiff. 
On the 4th of. February, 1922, Lachmi 
Chand instituted the present suit for sale. 
The learned Subordinate Judge held that 
the bond was not executed for legal neces- 
sity; and that finding has not been chal- 
lenged before us. At the very close of the 
case it was further urged before him, that 
assuming thatthe alienation was nct for 
. legal necessity, still a decree should be 
passed against the widow alone and the 
purchaser should be allowed to retain pos- 
session until her death. For the defendant 
in answer to this plea reliance was placed 
on paragraph 15 ofthe plaint wherein tre 
plaintiff stated that Musammat Lachho had 
surrendered her life-estate in favour of 
Puran Chand defendant, and because he 
_ through his guardian, t. e., his father, is a 
party tothe bond in suit and is an heir 
to theestate left by Bakhtawar Singh and 
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owner thereof, the plaintif has a cause of 
action against him as well. Ths defendant 
contended thatthe surrender having been 
made, the widow's estate had been effaced, 
The learned Subordinate Judge held on 
this point that “the plaint clearly indicated 
that the life-estate was at an end" and 
that this prayer of the plaintiff could not 
be granted in face of the clear statements 
inthe plaint. He added “if the suit had 
been properly framed it may have been 
possible that the plaintiff would get sume 
decree, but as it is, the suit cannot 
succeed.” 

The only question seriously argued before 
us was whether the surrenderby Musammat 
Lachho in favour of the next reversioner, 
Puran Chand, ‘extinguished immediately 
the mortgage executed by Musammat 
Lachho in favour of Baldeo Singh assum. 
ing that it was not for legal necessity. A 
second suggestion made, for the respondent, 
was that evenif ordinarily the mortgage 
would not be extinguished Baldeo Singh 
ought to be held estopped from enforcing 
his mortgage. The suggestion was not, 
however, and, in our opinion, could not be 
seriously pressed and the case was argued 
really only on the basis of what is the core 

‘rect answer to the first question. 

As to this first question, we have heard 
lengthy arguments which have been of great 
assistance and we have had a large number 
of authorities quoted to us dealing variously 
with the effect of the death of a Hindu 


< widow, of her re-marriage, of an adoption 


made by her, and finally, of surrender or 
by her. The result at 
which I have arrived can, however, be stat- 
ed with comparative brevity. ` 


Iam not satisfied that any of the author- 
ities on the effect of death, re-marriage or 
adoption can help us very much when we 
are dealing with the effect of a surrender, 
There can be no question but that the 
effect of death, re-marriage and adoption 
is governed solely by considerations strict- 
ly of Hindu Law; while the doctrine of 
surrender owes its birth to judicial decisions, 
These propositions will not, I think, be 
disput2d. I could not put it more forcibly 
than it isstated by Kumaraswami {Sastriar, 
J.,in Vaidya Natha Sastri v, Savithri 
Ammal (1). The learned Judge was there 


(1) 42 Ind. Cas. 245; 41 M. 75 at pp. 96, 99; 3% M. 
L. d. 387; (1917) M, W. N. 658; 22°M. L. T. 273 6; 
L. W. 548 (F, B). : 
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considering thé effect of adoption. At page 
-96* he said: “So far as reversioners are con- 
cerned their position is quite different 
from that of an adopted son” and at page 94s* 
“Reference has been made to cases where 
it has been held that a reversioner to whom 
the widow surrenders the estate (and there- 
‘by accelerates the succession) cannot sue 
to set aside the alienation made by her till 
-she dies. These cases have, in my opinion, no 
‘bearing or application to cases of adoption 
"by the widow. The whole doctrine of sur- 
‘render and consequent acceleration of the 
estate of the reversioners has nobasis in 
‘Hindu Smritis but has been evolved: by 
-Courts of Justice on general principles of 
‘jurisprudence. An anticipation of interest 
‘involved by the theory of relinquishment 
‘or the defeasance ofan.ulterior interest by 

the intermediate acts on the part of the 
“widow are hardly contemplated by the 
‘Hindu law givers. It is clear that the sur- 
‘render by the widow and the acceptance 
‘of the estate by the reversioner are purely 
‘matters of contract.” 

There are many other points which 
‘yeadily suggest themselves which difer- 
-entiate death from re-marriage, adoption or 
~purrender; which differentiate death and 

adoption from re-marriage or surrender; 
‘and which differentiate adoption from sur- 


render. | 
To allot to each of these differences its 


“exact value would be an imppossible task. - 


“But the differences exist, and particularly 


sin view of the further fact that the whole. 


‘ doctrine of surrender is the creation of 
: juidical decision, I do not think it would be 
-in the least degree safe to apply to surrender 
cases dealing with either of the other three 
incidents. 
` Ifthe proposition which I have quoted 
, above as stated by Kumaraswami Sas- 
triar, J., is correct, and I accept it as cor- 
' rect, then it appears to me tnat the question 
of the effct of surrender has to be approack- 
ed, firstly, from the standpoint of the 
< ordinary law which would be applicable to 
' persons who were not necessarily Hindus; 
“while, secondly, the result arrived at must 
be controlled by any authoritative pro- 
nouncements that there may be by their 
Lordships of the Privy Council declaratory 
‘of the effect of a surrender by a Hindu 
widow. ` ; 
As to the first aspect, it does not appear to 
' me material whether we regard the doc- 
“trine of surrender. though imported, as 
Pages of 41 M.—[ Ed] 
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now a part of Hindu Law or not. Assum- 
ing that it is now to be regarded as an 
integral part of Hindu Law, the principle 
has been imported by judicial decisions and 
there is no reason why a further com- 
plimentary principle should not be im- 
ported where such importation is vitally 
in certain circum- 
stances the law being made use of to perpet- 
rate Hagrant fraud. i 
Approaching the problem then, beyond 
doubta difficult problem, in this way, 
the first question to be asked is “what 
would ordinarily be the effect cf such a 
surrenaer?” Clearly the mortgagee’s rights 
would remain intact. If certain rights 
existin A and he detracts from those rights 
by granting for valuable consideration a 
portion of his rights to B, he clearly would 
not be allowed to transfer all his rights 
to C inclusive of the rights which he had 
already transferred to B. Bs rights would 
survive. , 
Whatever early Hindu Law -may have 
been, it is now clearly established by 
judicial decision that a Hindu widow, 


“though her estate cannot be described as 


a life estate, can, apart from surrender, 
adoption sr re-marriage, bind the estate 
in effect for her own life, even without 
necessity; in other words, a Hindu widow 
who makes a transfer for consideration, can- 
not repudiate that gift or transfer. 


Ifshe cannot repudiate, on what principle 
can it be held possible for her to defeat such 
an alienation by surrender? f 

Itis important here to.bear in mind 
steadily that the whole doctrine ofsurrender 
is the creation of judicial decision. It was 
unknown to the Hindu Law. Applying 
then again the principles of the ordinary 
law, on what principle can a reversioner, 
who, though, he, of course, takes as heir to 
the least male holder, actually comes pre- 
maturely into his reversion by the act of 
the limited owner, claim to reap the benefit 
of what must be regarded, if the mort- 
gagee'srights are to be defeated, as th 
limited owner’s immoral act? ' 


Itis clear that a grantee cannot crdi- 
narily repudiate the prior act of his grantor 
in favour of another person. It is, of 
course, true that a Hindu widow surrender- 
ing the estate cannot be correctly described 
as the grantor of the estate to the rever- 
sioner. The reversioner succeeds not to 
the estate of the widow but to the estate 
of thelast male owner, But the widéw 
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is in the position of the benefactor of the 
reversioner, It is by her act that the rever- 
sioner comes prematurely into his estate, 
and her position is, as it appears to me, 
for the present purpose at least very ana- 
logous to that of a grantor. . 

So far then I would hold that the doctrine 
of surrender having been imported into 
Hindu Law by judicial decision, we are 
entitled in the absence of authority to the 
contrary to import the complimentary rule, 
essential to the prevention of fraud, that 
the widow cannot by making a surrender 
defeat rights created by herself and the 
creation of which was within her author- 
ity, and the reversioner cannot claim on 
the basis of the surrender to defeat such 
rights. This, however, does not eonclude 
the matter. Left at this point, the result 
would have to be stated as follows. A 
widow has surrendered to the person, who 
was the next revergioner at the time of 
the surrender, the whole ofthe estate as 
it existed in her. Let us suppose that she 
received from the last male owner four 
villages A,B,C and D, of which she has 
kept intact three, A, B, ©, while she has 
mortgaged the village D. The whole estate 
existing in her at the time of the surrender 
consists of the villages A, Band © and the 
equity of redemption only in D. This 
whole estate she surrenders and thereby 
wipes out the whole estate as existing in 
‘her. The next reversioner at the time of 
‘the surrender, let us call him A, receives 
‘then the whole of the villages A, B, C, but 
only the equity of redemption in the 
village D. i 

It is clear, however, that as the next 
reversioner inherits not from the widow 
but from, and the estate of, the last male 
owner, he must have aright to challenge 
the necessity for the mortgage. 
tions then that call for determination are 
when does that right vest in the reversioner 
and is it exerciseable immediately it has 
vested or at. what time? 

The right to challenge is not a right 
‘which constituted any part of the widow's 
estate, and cannot be said to have been 
‘conferred on him by the widow. It is a 
-right which owes its origin solely to the 
“fact that he is the representative of the 
last male owner. That right must, there- 
‘fore, vest in him immediately the widow 
bas surrendered her whole estate to him, 
that isto say, on the date of the surren- 
‘der, If we were to hold otherwise and 
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that it only Vested in the next réversione 

upon the death of the widow, it might be 
that the person who was the next rever- 
sioner at the date of the surrender, would 
not be the next reversioner at the date of 
the death of the widow, and ifit. were to 
be held that the right to challenge did 
not vest in the next reversioner at the date 
of the surrender, the result would be that 
the villages A, B, C and D, in the illustra- 
tion which we have taken, would vest in the 
next reversioner atthe date of the surrender, 
while the right to challenge the mortgage 
would vest in a different person who hap- 
pened to be the next reversioner at the date of 
the widow's death. This would be obvious- 
ly impossible and further in direct con- 
flict with the proposition clearly establish- 
ed by judicial decision that the whole of 
the rights of the last male owner vest in 
the next reversioner at the date of the 
surrender. It would be impossible to hold 
that the inheritance was divided, some of 
the rights going to the next reversioner 
at the date of the surrender and other 
rights going to the next reversioner at 
the date of the death of the widow. It 
is clear, therefore, that the next reversioner 
at the date of the surrender has vested 
in him not only the rights in the villages 
A, B and C and the equity of redemption 
of the village D, but also the right to chal« 
lenge the necessity for the mortgage. 

How then are we to reconcile these two 
propositions, that the right to challenge 
the mortgage vests in the next reversioner 
at the date of the surrender, and, secondly 
that the person, that is the next reversioner. 
at the date of the surrender, who had 
benefited by the act of the person sura 
rendering, the Hindu widow, cannot claim 
to defeat the rights given to a third party 
by the person by whose act he himself 
prematurely comes into the estate? 

They donot seem irreconcilable. It is 
in accordance with judicial principles to 
hold that a right though vested in a par- 
ticular person at a particular date cannot 
for a particular reason be enforced by him 
immediately. 

There is, therefore, nothing in conflict 
with judicial principles in holding that 
the right to challenge the mortgage vests 
in the next reversioner at the date of the 
surrender, but that, by reason of the fact 
that the acerual of that right prematuraly 
is due to the action of the widow, he 
is debarred, until the death of the widow, i 
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from challenging transfers made by the 
widow, which but forthe surrender would 
have been good for the widow's life (leav- 
ing, of course, aside any question of re- 
marriage or adoption). 

I would, therefore, answer the question 
‘by saying that Puran Chand became en- 
titled, so far as this case is concerned, to 
the estate of the last male owner, his 
grandfather Bakhtawar Lal; but that the 
mortgage in favour of Baldeo Singh will 
hold good till the death of Musammat 
Lachho, upon which occurring he will 
have the right to recover possession of 
the property, the question of absence of 
legal necessity having been already de- 
‘termined in his favour by the trial Court 
in this case and not having been challeng- 
.ed before us in appeal. l j 

A corollary of this last proposition is 
that the plaintiff, Baldeo-Singh, is entitled 
to enforce his mortgage as valid during the 
lifetime of Musammat Lachho. 

Bafore concluding I would note that we 
have, of course, been referred to the case 
of Rangasami Gounden v. Nachiapppa 
Gounden (2). If I thought that case ap- 
„plicable to the facts before us, there would, 
of course, be an end of the matter; but 
there is not, in my opinion, in what I 
“have said above, any departure from the 
‘tule laid down by their Lordships. Their 
Lordships laid down the rule that “the 
whole estate’ must be regarded as vest- 
‘jing in the reversioner and that the widow 
-must be regarded as “wholly effaced;” but 
the language used must surely be read in 
the light of the facts which their Lord- 
ships were considering. That was a case 
in. which the widow had surrendered only 
a portion of the estate which remained in 
her. In that case the widow had not 
surrendered her whole estate and had not 
wholly effaced herself. In the present 
ease she has surrendered her whole estate 
and has wholly effaced herself. She does 
not claim to have any rights remaining 
in her after the surrender, nor does any- 
body claim to have any rights through her 
created by her after the surrender. 

Sulaiman, J.—The question whether 
a surrender by a Hindu widow in favour 


“of the next reversioner can affect previous 


(2) 50 Ind. Cas. 498; 42 M. 523; 36M. L. J. 493; 17 
A L. J. 536; 29 O. L. J. 539; 21 Bom. L. R. 610; 23 
-i W.N. 717; (1919) M. W. N. 262; 26 M. L. T. 5; 10 
L. W, 103; 461 A. 723 1 U. P. L. R. (P. 0) 66 
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alienations by her is not free from consider- 
able difficulty. In case3 of ordinary limit- 
ed owners or owners of life-estates, it is 
obvious that the surrender can only. be 
of the interest which remains in the qualifi- 
ed owners after the alienations, and can, 
therefore, in no way affect those alienations 
so long as the limited or life-estates last. 
It would also appear unjust and highly 
inequitable that a limited owner should 
by her own voluntary act destroy the 
validity of her own alienations during 
her lifetime. Looked at from this point 
of view, it would seem at first sight that 
in spite of the surrender made by a Hindu, 
widow, the reversioner who succeeds, can- 
not during her lifetime. challenge alien- 
ations made by her on the ground of want 
of legal necessity. 

On the other hand the estate enjoyed 
by a Hindu widow is not an ordinary 
limited estate and is in no sense a life- 
interest. Her position is distinctly peculiar ` 
and it is necessary to consider how far 
the analogy of surrenders by other limit- 
ed owners can apply to her. It has been 
repeatedly stated in numerous cases that 
the widow's interest in her deceased hus- 
band’s property is not a life-interest. I - 
need only: quote a passage from Lord 
Dunedin's judgmentin RangasamiGoundan 
v. Nachiappa Goundan (2). “It has often 
been noticed before, butitis worthwhile 
to repeat, that the rights of a Hindu widow 
in her late husband's estate are not aptly ` 
represented by any of the terms of Eng- 
lish Law, applicable to what might seem 
analogous circumstances. Phrased in Eng- 
lish Law terms, her estate is neither a fee, 
nor an estate for life, nor an estate tail. 
Accordingly one must not, in judging of 
the question become entangled in western 
notions of what a holder of one or other 
of these estates might do.” When she 
holds no estate for life it would be. in- 
correct to say that an alienation made by 
a widow holds good at least for her life- 
time. There are many ways recognised 
by Hindu Law in which a widow's estate 
may terminate before her actual death. 
For instance, it terminates by heradopting 
a son or may terminate by re-marriage. 
The more correct way of stating the law 
would be that an alienation made by a 
Hindu widow holds goodso long as her 
widow's estate subsists. That surrender 
is another mode by which a widow's estate 
can be terminated, must in view of the pro- 
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nouncement of their Lordships of the Privy 
Council be accepted without question in 
Behari Lal v. Madho Lal Ahir Gayawac 
(3). Lord Morris ,said: ‘It may be accept- 
ed that, according to Hindu Law, the 
widow can accelerate the estate of the 
heir by conveying absolutely and destroy- 
ing her life-estate. It was essantially neces- 
sary to withdraw her own life-estate, so 
‘that the whole estate should get vested 
at once in the grantee.” In this passage, 
however, her estate is called a “life-estate” 
and is said to be ‘conveyed’ and the re- 
versioner, in whose favour the surrender 
took place, a “grantee”, In the recent 
case of Rangasami Goundan v. Nachiappa 
Gounden (2), Lord Dunedin before quot- 
ing the above passage remarked: “It is 
settled by long practice and confirmed by 
decision that a Hindu widow can renounce 
in favour of thè nearest reversioner if 
there be only one orof all the reversioners 
nearest in degree, if more than one at the 
moment. That is to say, she can, so to 
speak, by voluntary act operate her own 


death”. If surrender is one of the ways in ` 


which a widow's interest terminates—it 
would be difficult to say that although 
the estate has terminated previous aliena- 
tions made by her continue to hold good 
80 long assheisnot actually dead. The 
act of surrender involves a total destruc- 
tion of her entire interest. In the words 
of. Lord Dunedin “it is the effacement of 
the widow—an effacement which in other 
circumstances is effected by actual death 
or by civil death—which opens the estate 
of the deceased husband to his next heirs 
at tbat date’. The effect of the surrender, 
therefore, is to open out the succession 
immediately. The reversioner in whose 
favour the surrender, takes place is not 
really in the position of a. grantee or 
transferes from the widow,. but succeeds 
to the estate in his own right as the 
immediate heir, his succession having been 
accelerated by the act of the widow. He 
does not derive title from the widow but 
derives title from the. last male owner 
though his inchoate right has become 
matured on account of the widow's act. 
He is under an obligation to the widow 
who has conferred a benefit on him by 
„removing the obstacle of her own life, but 
the succession, once accelerated, has opened 
out to him by virtue of his position as 


~> (8) 19 C. 236; 19 T. A. 80; 6 Sar, P. Q. J. &; 
dud, Dec, (x. s.) 603 (P, C). EDEN 4 
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the then heir. The logical, result of 
this conclusion must be to place him in 
the same position for the purpose of chal- 
lenging improper alienations as that of an 
ordinary reversioner who has succeeded on 
the death ofa widow. |, 

I find great difficulty in discovering any 
true basis for holding. that though the re- 
versioner in whose favour the surrender has 
taken place has succeeded to the estate of 
the last male owner and derives title from 
him, he is nevertheless estopped from 
challenging alienations made by the Hindu 
widow during her lifetime asifhe were a 
granteefrom her. A grantee undoubtedly 
cannot question the act of his grantor, but 
the reversioner is not in the true sense of 
the word a grantee at all. Heis certainly 


not a grantee from the widow of any interest , 


in the property which sbe has previously 
sold away, as no interest is left in her. If 
he were a grantee he would not only have 
been estopped from challenging the aliena- 
tion during the lifetime of the widow but 
would also have been equally estopped from 
challenging it after her death, That ad- 
mittedly cannot be the case, It seems tome 
that it would be inconsistent tosay that the 
estate of the widow has been destroyed and 
the whole estate has become vested in the 
next reversioner, and yet in order to res 
pudiate improper alienations this rever- 
sioner must wait till the widow has, died, 
It would be saying in the same breath that 
the widow is civilly dead, and yet remains 
an obstacle in the way of the reversioner 
till she actually dies. 

As Lord Dunedin remarked “there cannot 
be a widow who is partly effaced and 
partly not so.” Her effacement-must be 
complete and not partial. The whole estate 
must, therefore, vest in the reversioner 
entitled to succeed on the dateof her efface- 
ment, that is to say, on the date of the 
surrender. Other reversioners who may be 
entitled to succeed on the death of the 
widow later on would have no locus standi 
to-challenge her alienation, as no part of the 
estate would vestin them at all, The effect 
of.the surrender involving the efface- 
ment of the widow and the extinction of her 
estate necessarily wipes out all the lines of 
reversioners and makes the immediate male 
reversioner a fresh stock of descent. 

Now an alienation made by a widow is 
binding at least on ker. It is, therefore, 
not possible to say that in spite of her 
own alienation she still retains a righy 
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to challenge: if, which she may surrender 
to the next reversioner. Nosuch right is re- 
tainéd by heratall. Theright to challenge 
; devolves ‘on the reversioner not because 

of thé surrender made by her but because 

ofthe position he occupies as the represen- 
tative of the last male owner. I have, there- 
fore, great diffculty in agreeing with what 
Sadasiva Aiyar, J., said. in Segu Chidamba- 
rama v. Sareddi Husainamma (4), viz., “that 
the absolute estate vested in her becomes by 
her alienation for her own purposes divided 
into two' estates (1) a life-estate enjoyable 
by the ‘purchaser during her lifetime and 
(2) a reversionary estate to be enjoyed after 
her lifetime, both of which estates or 
rather the total of which belonged to her 
husband at ‘his death.” I do not think that 
. the effect of an alienation ís to split the 
estate up into any such two parts, or to 
give to the alienee an interest necessarily 
co-extensive with her lifetime. The re- 
versionary right to challenge it is no part 


of the widow's estate at all, and, therefore, 


could not bè surrendered to the reversioner. 


In view of the above remarks itis very diffi- 


cult for meto find any sound basis for hold- 
ing that the right to challenge the alienation 
which has devolved upon the reversioner 
on his suécession remains in abeyance so 
long as the widow is alive. 
right has not been acquired by the rever- 
sioner from the widow it is dificult to see 
on what rule of equitable estoppel the 
reversioner cannot exercise his right to 
avoid the alienation. 
_ Whether the foundation of the doctrine of 
surrender can be sought in certain texts of 
the Smritis or whether itis a judge-made 
law engrafted on the Hindu Law need not 
now be considered. Having become a part 
and parcel of the Hindu Law, the doctrine 
must be applied consistently with the 
other principles ofthat law, and not inde- 
pendently of them. Accordingly, ‘it 
surrender really amounts to her civil death 
a destruction of her widow’s estate and an 
effacement of the widow herself, alienations 
made by her, if improper, must also 
automatically become voidable at the option 
of the reversioner. This appears to me to 
be the only logical result of the rever- 
sioner’s position. If the question were res 
integra, 1 would have unhesitatingly held 
B0. 
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One cannot, however, shut one’s eyes to, 
the fact that to allow voluntary surrenders 
by widows in favour of her own daughter, 
daughter's son, or other near reversioners 
to defeat all previous alienations by her,’ 
may be openinga wide door for fraud. In 
the case of Sreeramulu v. Kristamma (5) 
Bhashyam Ayyangar, J., remarked “a person 
dealing with a widow reasonably calculates 
that the alienation willhold good, at any 
rate, during her lifetime” and would find 
himself defrauded if subsequent: to the 
transfer the widow suddenly surrender the 
estate to her own daughter or daughter's’ 
son. In view of the notions which exist 
at present, tbis would certainly be so. The 
effect of holding that-such surrenders can 
automatically put an end to previous aliena- 
tions would be to revolutionise the concep- 
tion which has at any rate so far prevailed. 
There is plenty of authority in support of 
the view that the surrender is subject to 
the previous alienations. In the case of 
Singaram Chettiar v. Kalyanasundaram 
Pillai (6), Wallis, C.J., and Hannay, J., held , 
that “it seems clear that a widow cannot, 
by relinquishing her widow's estate to the, 
reversioner, affect the validity of alienations 
madé by her before such relinquishment 
which, though not binding on reversioner, 
were binding on her for life.” Similarly’ 
another Bench of the Madras High Court. 
in thé case of Kottapalli Subbamma v, Jata- 
vallabhula Subramanyam (7) held that “a, 
surrender by a Hindu widow of hér interest 
in her husband’s estate in favour of the 
nearest. male reversioner cannot affect 
alienations, which were made by her prior. 
to thé surrender and’ which though not 
binding on the reversioner were binding 
on her for her life”. In this last mentioned 
ease Sadasiva Ayyar, J., based his decision 
mainly on the observations of: Bhashyam. 
Ayyangar, J., in’ Sreeramulu v. Kristamma, 
(5), and the judgment of Wallis, C. J., and 
Hannay, J., quoted above. Napier, J, 'how- 
ever, treated the widow as an assignor and 
the reversioner as an assignee and held’ 
that the theory that the surrender by an 
assignor could invalidate legal rights ob- 
tained by an assignee was contrary to 
equity and good conscience. He held that 
alienation for life should enure, and the 
rest of the estate merged into the rever- 


(5) 26 M. 143 at p: 155; 12 M. L. J. 197, 
(6) 26 Ind. Cas. 1 ; (1914) M. W. N. 735; 1 D. W. 
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(2) 32 Ind, Cas, 813; 39 M. 1035; bal M, L. J, 260, > 
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sioner, and declined to.accept any extension 
of the-reversioner’s right beyond this. The 
case of Sreeramulu v. Kristamma (5) was a 
case of adoption and-was-dissented from by 
the Bombay High Wourt in Ram Krishna v. 
Tripurabai (8), was doubted at Allahabad 
in'Sahdeo Singh v. Ramnandan Singh (9) 
and-has since been overruled by the Madras 
High Court itself in: Vaidyanatha Sastri v. 
Savithri Ammal (1). I am unable, as 


Napier, J , did, to treat the position of the. 


reversioner as that of an assignee of the 
estate from the widow. The doctrine of 
eatoppel based on the principle of grant is, 
therefore, not applicable. But even in the 


Madras Full Bench case Wallis, O. J., felt- 


considerable reluctance in differing from 
the judgment of Bhashyam Ayyangar, J., 
because he thought that there was much to 
be said for the “view thata Hindu widow 
should not be permitted, when in the. 
exercise of such powers of disposition she 
has-alienated for consideration her interest 
in whole orin part, to abridge thé interest 
which she has parted with and derogate 
from her grant by the subsequent exercise 
of a power of adoption which she is not 
under legal duty toexercise.” Kumaraswami 
Sastriar, J., at page 9Y* in distinguishing 
cases of surrenders put the whole arguinent 
in forceful and terse language:—‘‘The whole 
doctrine: of surrender and consequent 
acceleration of the estate of the reversioners 
has no basis in Hindu Smritis but has been 
evolved by Courts of Justice on general 
prineiples of jurisprudence............5 Wa 

a It is clear that the surrender by 
the widow and the acceptance of the estate 
by the reversioner are purely matters of 
GO0nbract........... 0. NK To a voluntary 
relinquishment by the widow based on no 
. considerations of duty toher husband or his 
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spiritual benefit,sCourts have very properly 


refused toannex the right to defeat aliena+ 
tions made by her which would enure longer 
but for her voluntary act. As between the 
widow, the prior alienee, and the reversion- 
ers claiming title under a subsequent 
surrender the alienes has a clear equity to 
retain possession and the fruits of his 
purchase till at least the widow dies.” 
The attempt.to invoke the principles of 
equity is not, however, laid on sure founda- 
tion. . For if the law is once made. clear, 
any one who chooses to take property from 
(8) 1 Ind Cas. 647; 33 B. 88: 10 Bom. L. R. 1029. 
(9) 4 A. L. J. 354; A. W. N. (1907) 148. 
*Page of 41 M—~[Hd.] 





. ‘his line, 


LAORM GHAND V. Laguito. 771 


e 
a qualified owner without: valid necessity, 
takes it subject tothe risk of losing it if 
the widow's estate terminates, earlier than 
he expected, in any of the waya recognised 
by law. It is difficult to see why equity 
should help a man who enters into such 
an uncertain transaction with his eyes open. 

The only other ease in which this ques- 
tion arose directly is the case of Prafulla 
Kamini Roy v. Bhabani Nath Roy (10). 
Walmsley, J , and Page, J.. differed in their 
views, the former holding thata gift by a 
Hindu widow in spite of a surrender of the 
estate would hold good for the widow's 
life, the latter holding that the reversioner 
immediately after the surrender became 
entitled to recover possession from the 
donee. Although much of the reasoning 
adopted by Page,, J appeals to me and is in 
accord with my personal opinion, I feel 
reluctant, in vhe face ofthe other authori- 
ties to the contrary, to extend the power of 
the widow to invalidate her own aliena- 
tions by a voluntary act of her own for 
which there is no religious obligation on 
her. The position of a widow who has 
surrendered the estate is not quite ana- 
logous to that of a widow who has adopted a 
son or who has re-married. Adoption when 
directed by her husband is considered to be 
a religious obligation, the performance of 
which is conducive to conferring a spiritual 
benefit on the deceased and to perpetuate 
A re-marriage, when not permitted 
by custom, takes the widow out of her hus-: 
band’s family altogether and deprives her 
of the privileges to which she may have 
been entitled. A surrender, however, is a 
purely voluntary act and it may be with or 
without consideration. lt would, therefore; 
by.no means work any hardship if a condi-, 
tion is imposed (though I am afraid, witha 
certain amount of inconsistency) by Courts, 
which have engrafted -this doctrine on 
Hindu Law, that surrenders must -be sub=- 
ject to previous alienations made by her, 
The reversioner who persuades the widow 
to efface herself may be allowed totake the 
estate which remains in her possession 
immediately, and then after her death to 
avoid alienation which would have been 
voidable at the instance of a reversioner 
succeeding in natural course. 

In view of the last considerations I am not 
disposed to differ from the conclusion arriv~ 
ed at by my learned brother. 

oo Ind. Cas. 897; 52 ©, 1018; A, I R, 193g 
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-By the Court,—Allowing the ‘appeal 
and setting aside the decree of the lower 
Court, in lieu thereof we grant the plaintiff 

a decree under O. XXXIV, r 4, against the 
defendants Nos. 1 and 2 for Rs. 15 ,000 with 6 
per cent. interest from the date of suit and 
costs of both Courts. 

The defendants will have the usual six 
months from this date for payment of the 
said amount and in default of payment the 
mortgaged property will be sold subject to 
the rightof Puranchand and his heirs to 
recover possession upon the death of 
Musammat Lachho. 


A. N. A. Appeal allowed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. | 
Serco :p CIvIL ApPeaL NG, 138 oF ly26. 
: January 21, 1927. 
Pres ni:—Mr. Hallifax, A. J. O, 
SUKHDEO—Dersnpant—A PPELLANT 
versus 
UJAL-—PLAINTIFF— RESPONDENT.. 
`C. P. Land Revenue Act (II of 1917), 
under s. 107—Contract in name of one person—Con= 
sideration contributed by others—Rights and liabil- 
ities of latter against former, 
When any person takes in his own name a contract, 
with money belonging to himself and others, the 


rights of those others against him are not affected . 


by his omission to mention their names, whatever 
their rights and liabilities in respect of the other 
party. to the contract may be. 

This principle is not inapplicable to leases granted 
compulsorily under the provisions of s. 107 of the 
O. P. Land Revenue Act. 

‘ Appeal against a decree of the Addi- 
tional District Judge, Raipur, dated the 
3rd December, 1929. 
- Mr S. K. Ghosh, for the Appellant. 
I UDGMENT. —When any person takes 
in his own name a lease in perpetuity, 
or indeed any other lease or any other 
contract, with money belonging to himself 
“and others, ‘the rights of those others 
` against him are ‘not affected by his omis- 
sion to mention their names whatever their 
rights and liabilities in respect of the 
other party to the contract may be. This 
is ordinarily understood when, for instance, 
the manager of a joint Hindu family takes 
“a perpetual lease of a village in his own 
name. It is, however, frequently imagined, 
jas was done in the lower Appellate Court 
in.this case, that there is some difference 
wher the lessor does not grant the lease 


ÅUKHDĒO v. UJAL. 


8. 107— Lease ` 
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voluntarily but is compelled to do bo under 
the provisions of e. 107 of the Land Revenue 
Act. 

The case can jarag be said to have been 
conducted with much care in the Courts 
below. It seems more than probable that 
the fields in question in the suit of 1902 
could easily have been proved tobe the 
same as those in question here, “but no 
attempt to do this was made, Also the 
only documentary evidence of the length 
of possession of this land by Sukhdeo and 
his father Hari was a note made by the 
Patwari on the certified copy of the entry 
in the jamabandi for 1924-25 to the effect 
that that possession had been continuous 
since the Settlement of 190607. That is 
a note made on the copy, not a copy of 
a note made in the jamabandi, but even 
if it were a note in the jamabandi it 
would be of no use whatever as that jama- 
bandi was not written till the very end 
of the year 1924, if not after it, and the 
present suit was filed on the 15th of Septem- 
ber of that year. 

The note is, however, a very clear indi- 
cation of further evidence in earlier jama- 
bandi entries, which nobody took the 
trouble to produce. Copies of the entries 
for each year from 1907-08 to 1924-25 
have been tendered in evidence in this 
Court. They are necessary for the deci- 
sion of the question of fact, left undecid- 
ed in the lower Appellate Court, of whe- 
ther the defendant Sukhdeo held the fields 
in dispute under an arrangement with the 
other co-sharers in the theka which ‘is 
binding on them, which can be proved or 
disproved by the length of his separate 
possession of them. ‘lhe certified copies 
have been accepted in evidence for reasons 
that need not be further stated. 

These jamabandi entries show Sukhdeo's 
father Hari in possession from 1907-08. till 
1921-22, when he died and Sukhdeo him- 
self thereafter. They go a long way to 
establish the allegation that that separate 
possession had lasted for the last 40 
yars, which Sukhdeo supported by his 
own deposition and the depositions of 
several witnesses and the plaintiff Ujjal 
did nothing at all to contradict, even by 
appearing as a witness himself, beyond 
making the false statement in his plaint 
that Sukhdeo had quite lately taken wrong 
ful possession: of the land of which he 
had no knowledge till five months before he 

ied the suit, 
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It is anyhow beyond all doubt that the 


defendant held peacéful separate posses- 
sioa of this land for sixteen years, and no- 
thing more is required to prove that he 
held it by an arrangement with the plaint- 
iff and any other co-sharers there may be 
that he should do so. The position is not 
only analogous or similar to that of a co- 
owner of a village holding sir land sepa- 
rately; it is exactly the same, Itis only 
by a misunderstanding of the provisions 
of the Land Revenue Act that there ap- 
pears to be any difference. The law there 
laid down would have been the same on 
this point without the first proviso to 
cl. (a) of s. 109 (1), which is only expla- 
natory, but the necessity of explanation 
is the more evident when the section is 
misunderstood in spite of it. 

The decree of the lower Appellate Court 
will be set aside and that of the first Court 
dismissing the suit will be restored. The 


plaintiff-respondent will pay the whole of- 


the costs of both parties in all three Courts. 
The Pleader's fee in this Court, where the 
respondent did not appear, will be twenty- 
"five rupees. 


G. R. D, Decree sel aside, 


meae 


LAHORE HIGH COURT. 
Srcono Civit ArreRaL No. 2865 oF 1922. 
November 18, 1926. 
Present :—Sir Shadi Lal, Kr., Chief 
Justice, and Mr. Justice Agha Haidar. 
CHET SINGH- DBRFENDANT—APPELLANT 
Versus 
TARLOCHAN AND otHenS—PLAINTIFFS 
AND DESU AND OTHERS— DeFENDANTS—: 
RESPONDENTS. 

Custom (Punjab)—Alienation—Payment of antece- 
- dent creditor—Necessity—Necessity for small item not 


proved— Procedure. f x? 
Payment of an antecedent debt constitutes a valid 


necessity. 

A Court will not set aside an alienation merely 
because necessity for a small item of consideration 
has not been proved. 

Second appeal from a decree of the 
District Judge, Gurdaspur, dated the 28th 
June, 1922. 

Mr. H. D. Kumar, for the Appellant, 

Mr. Muhammad Amin, for the Respond- 
ents. 

JUDGMENT.—On the 14th March, 
1919, one Desu a Rajput of the Gurdaspur 
District, mortgaged the land in dispute to 
Dharam‘ Singh for Rs, 1,400. The plaintiffs 


ONT SINGH V, TARLOCHAN, 


` mortgage. 


(d 

AK 
| 11 
who ara ths rayarsinasta of the mortgagor, 
have brought the present action for the 
usual declaration that the alienation shall , 
not affect their reversionary rights of succes- 
sion after his death, 

The question for consideration is whether 
necessity for the alienation has been es- 
tablished. Now, the Courts below have con- 
curred in holding that Rs. 650 were due to 
the plaintiffs themselves on the basis of two 
prior mortgages, and to that extent the 
alienation has been upheld. 

The mortgagor also owed Rs. 600 to Kirpa 
Ram in whosé favour he had executed a 
mortgage-deed on the 18th May, 1918, 
Prima facie the debt due to Kirpa Ram 
should be regarded as an antecedent 
debt, and the payment of the antecedent 
debt constitutes a valid necessity. It is 
to bs observed that this suit was brought 
fora declaratory decree in respect of only 
the mortgage in favour of Dharm Singh; 
and though the plaint is badly drafted, 
there can be no doubt that the plaintiffs 
could not, in the same suit, obtain a decla- 
ratory decree with respect to the earlier 
Indeed, Mr. Muhammad Amin 
for the plaintifis admits that the suit must 
be treated as one brought for a declaratory 
décree in respect of the mortgage in favour 
of Dharm Singh, and it js, therefore, clear 
that the debt due to Kirpa Ram was an 
antecedent debt, The learned Counsel for 
the plaintiffs is unable to invite our atten- 
tion to any evidence which would show that 
Kirpa Ram was identified with DharmSingh 
and could not be regirded as an antecedent 
creditor. 

The result of the above discussion is that 
not only. Rs. 650 due to the plaintiffs but 
also Rs. 600 due to Kirpa Ram must be 
held to constitute a valid necessity for 
making the alienation in question. As to 
the balance of consideration for the mort- 
gage, we find that Rs. 26 were the cost of re- 
gistration, and Rs. 124 were paid or pro- 
mised to be paid to the mortgagor. It is 
true that no necessity for Rs. 124 has 
been established, but the amount is less 
than one-tenth of the total consideration, 
and we do not think that we should inter- 
fere with the transaction simply because 
necessity for a small item has not been 
proved. 

For the aforesaid reasons we accept the 
appeal and dismiss the plaintiffs’ suit with 


costs throughout, 
A. Appeal accepted, 


s 
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ALLAHABAD HIGH COURT. 
Sacunp Ovin APPEAL No. 1217 oF 1924. 
. December 23, 1926. 
Present:—Mr. Justice Dalal and 
Mr. Justice Pullan. . 
Fira HARDEO DAS-NANAK UHAND 
— PLAINTIFF— APPELLANT 
VETSUS 
Firem RAM PRASAD-SHYAM 
SUNDER LAL AND otHERS—DEFENDANTS— 
RESPONDENTS. 

Contract Act (IX of 1872), s. 30—Wager—Collateral 

contract—Principal depositing money with agent as 
security—Suit to recover deposit—Defence of illega- 
lity. 
_ A person employed as an agent in connection with 
a wager cannot be allowed to set up the illegality 
‘of the contract as a defence in an action brought by 
the principal to recover from the agent money de- 
posited by the principal with the agent by way of 
security. 

Bhola Nath v. Mul Chand (3), followed. 

Chhanga Mal v. Sheo Prasad (1), not followed, 

Dayabhat Tribhovandas v. Lakhmichand Pana- 
chand (2), distinguished. | 

Second appeal against a decree of the 
Additional District Judge, Meerut, dated 
the 3rd of May, 1924. 

Mr. S. C. Das, for the Appellant. 


Dr. K. N. Katju, for the Respondents, ~~ 


JUDGMENT.—The ‘finding of the 
lower Appellate Court is that the defendant 
was an agent of the plaintiff to carry out 
wagering contracts. There was no evidence 
of the defendant having derived any profit 
under those contracts and so the plaintiff's 
suit as to profits was rightly dismissed. 
The question, however, remains regarding 
the recovery of Rs. 400 deposited by the 
plaintiff with the defendant by way of 
security. The lower Appellate Court’ dis- 
missed this ‘portion of the suit also, referr- 
ing toa Single Judge case of this Court, 
Chhanga Mal-v. Sheo Prosad (1). We are 
not in agreement with that decision. Tt 
rested ona ruling of the Bombay High 
Court, Dayabhai Tribhovandas v. Lakhmi 
Chand Pana Chand (2). The Bombay case 
was decided on the basis of a special Act, 
Bombay Act IIT of 1865, which has no 
operation in these provinces. As far back 
as 1903, a Bench of this Court held that 
an agent, who has received money to the 
use of his principal on a legal contract 
between him as such agent and a third 
party, cannot be allowed to set up the 
illegality of the contract as a defence in 
an action brought by the principal to re- 


55 Ind. Cas. 965; 18 A. L. J. 513; 42 A, 449, 
R BB, 358; 5 Ind. Dec, (Wi s) 238, 


KHUSHI RAM v. COMMISSIONE OF INCOME TAX. 
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` cover from the agent the money so receiv- 


ed Bhola Nath v. Mul Chand (3). Recently, 
another Bench of this Court has construed 
s. 30 of the Indian Contract Act. Accord- 
ing to that decision the provisions of the 


_ section did not prevent a person ‘who is 


employed as an agent in connection with a 
wager from recovering the sums due to him 
by his principal. The present is a converse 
case. Rupees 400 is due to the principal from 
the agent and the agent cannot plead the 
illegality of the contract. The lower Appel- 
late Court admitted that the agent would 
have to pay any profit made by him under 
such a contract. There is the greater 
reason for asking the agent to refund any 
sum received by him from the principal to 
carry out such a contract 

We decree the appeal for Rs. 400. The 
test of the appeal is dismissed. Parties shall 
receive and pay costs of all Courts accord: 
ing to their success and failure. : 


A. N. A, Appeal allowed. ` 
(3) 25 A. 639; A. W. N. (1903) 16.  ., : 





LAHORE HIGH COURT. 
Miscettannbous Perivion No. 549 of 1926, 
February 3, 1927. : . 
Present:—Mr. Justice Zafar Ali and 
Mr. Justice Jai Lal. 
Messrs. KHUSHI RAM-KARAM.- 
CHAND—PETITIONÐR 4 
, VETSUS 
Tue COMMISSIONER or INCOME 
TAX, PUNJAB— RESPONDENT. l 
‘Income Tax Act (XI of 1922), ss. 23, 66—Assessmenť 


under s. 28 (4), legality of —Question of law—Reference 
to High Court. 


Whether an Income Tax Officer has proceeded 
legally in assessing a person under s. 23 (4) is a question: 
of law.and where this question is involved no appeal 
lies to the Assistant Commissioner of Income Tax 
and the High Court will direct the. Commissioner to 
refer the case for the opinion of the High Court. 
under s. 66, Income Tax Aet. : 

Petition, under s. t6 (3) of the Indian In- 
come Tax Act, praying that this Hon'ble, 
Court be pleased to ask the Commissioner of 
Income Tax, Punjab, to state the case to this 
Court as certain points of law as detailed ix 
this petition are involved in the case, 


= 
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Mr. Mehr Chand Mahajan, for the Peti-- 


tioners. - : 

Mr. D. C. Ralli, for the Respondent. . . 

ORDER.—Thése are two petitions 
under s. 66 (3). of the Indian Income Tax 
Act, praying that the Commissioner of 
Income Tax be required to refer the ques- 
tion whether the assessment of the peti- 
tioner was under s. 23 (4) or one under 
s. 23 (3) and whether the Income Tax Officer 
was .under the circumstances justified 


in proceeding under s. 23 (4). The peti-. 


tioner was called upon to submit a return 
of his income. He complied with this order 
and submitted a return but” according to 
the Income Tax Officer he failed to show 
the income received by him from the Firm 
of Banarsi Das-Dina Nath which it” has 
been held is owned by the assessee. The 


latter denied that the firm existed or that- 


it had been carrying on business’ during 
the period in .respect of which the assess- 
ment was made. No accounts relating to 
the income of the firm were, therefore, 
produced by him. .Thereupon the Income 
Tax .Officer proceeded to assess the firm 
under s.23 (4). An appeal to the Assistant 
Commissioner was dismissed on the ground 
that'no appeal lay in the case of an assess- 
ment made under s. 23 (4). An application 
to the Commissioner under ss. 33 and 66 
ef the Income Tax Act was rejected. At 


this stage it is unnecessary for us to decide. 


whether under the circumstances the In- 
come Tax Officer was ‘justified in proceed- 
ing under e£. 23 (4) of the Act. 
decide that question it will probably be 
necessary to have. fuller facts before us, 


We are distinctly of opinion that there is, 


a question of law involved in this case and 
that is whether the Income Tax Officer 
legally proceeded to assess the petitioner 
under 8. 23 (4) and, therefore, no appeal lay 
to the Assistant Oommissioner. We direct 
the learned Commissioner of Income Tax 
to refer the case for the opinion of the 
High Court unders. 66 of the Indian Income 
Tax Act. There will be no order as to costg 
of these proceedings. 


R. L. Order accordingly. 


BADAL SINGH V. DEBI BARAN DHAR DUBE, 


In order to. 
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ALLAHABAD HIGH COURT. 
. Sgconv Orvit Appwan No. 1431 op 1923. 
| January 21, 1927. 
Present :—Mr. Justice Dalal and 
. Mr, Justice Pullan. 
Babu BADAL SINGH AND oTHERS— 
PLAINTIFFS—~ APPELLANTS 


versus 
DEBI SARAN DHAR DUBE— 
DEFENDANT—RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXXIV, 
r. 6—Limitation Act (IX of 1908), Sch. I, Art. 181 
~~-Mortgage-decree—Sale subsequently set aside-—Pur- 
chase~money, refund of—Personal decree, application 
for. whether majntainable—Limitation. ‘£ 

Where asale held undera mortgage-decree is set 


‘aside and the mortgagee is directed to return the 


purchase-money to the auction-purchaser, he is en- 
titled to maintain an application for a personal decree 
under r. 6 of O. XXXIV of the Civil Procedure Code 
and limitation for such an application begins to run 
from the date on which the purchase-money is re- 
funded to the auction-purchaser. [p. 776, col. 1.] 

Second appeal from a decree of the Sub-: 
ordinate Judge, Basti, dated the 2154 -of 
August, 1924. oe 

Mr. P. L. Banerji, for the Appellants. 

Mr. Shankar-Saran, for the Respondent. - 


JUDGMENT.—The plaintiff in this, 
suit is a mortgagee who obtained a decree 
on a mortgage executed by one Debi 
Saran in the year 1913 and in execution 
of that decree put the mortgaged proper- 
ty to sale and obtained full satisfaction 
on 22nd April, 1419. Af this point the 
mortgagor's grandson came forward and 
obtained a decree to the effect that the 
whole proceedings, including the mortgage 
and the sale, were void against him. As 
a result of that decree the auction-pur- 
chaser of the property demanded the return 
of his money and obtained the return of 
his money on the 22nd February, 1923. 
This application has been made under 
r. 6, O. XXXIV, of the Civil Procedure Code 
for a personal decree against the mort- 
gagor. The application was allowed by 
the Court of' first instance but disallowed 
on appeal by the Subordinate Judge on 
two grounds. In the first place he holds 
that r.6,O. XXXIV, has no application 
to this case, and, secondly, that even if 
such an application could be made itis 
barred: by the 3 years’ rule of limitation 
provided by Art. 181 of the Limitation 
Act. Rule 6, O. XXXIV, provides for a 
case in which the net proceedsof sale are 
insufficient to pay the amount due to the 
plaintiff. Now in the present case the 


net proceeds of thesale were sufficient to 


AH i 


pay tha amount due, But when in con- 
sequence of an order of the Court the 
| plaintiff was compelled to refund to a 
third party the whole amount received 
by the sale, it must be held that the net 
proceeds of the sale were nil and, there- 
fore, insufficient to pay the amount due, 
The lower Court has followed the author- 
ity of Parbhu Narain Singh v. Baldeo 
Misra (1), In that case there had been no 
sale and it was on this account that the 
learned Judge of this Court distinguished 
an earlier ruling in Kedar Nath v. Chandu 
Mal (2). In our opinion the ruling in 
Kedar Nath v. Chandu Mal (2) is more in 
point than the ruling in Parbhu Narain 
Singh v. Baldeo Misra (1) and we refer in 
particular tothe passage ofthe judgment 


of Mr. Justice Aikman on page 27* where - 


he says: “It appears to me that on this 
state of facts it would bein the highest 
degree inequitable to refuse him a decree 
by which alone he can recover from his 
judgment-debtors the unpaid balance of 
money which they owed him.” 

We would also remark that the Oudh 
Court at least has not followed the ruling 
reported in Parbhu Narain Singh v. Baldeo 
Misra (1), even in cases which were 
exactly parallel, see the judgment of 
Mr; Sundar Lal reported in the case of 
Ram Raghubir v. Imami Begam (3) and 
‘that of'Mr. Evans reported in the case of 
Sheo Din v. Bhawani Bakhsh (4). Thus, 
in our opinion, r. 6,0, XXXIV, does apply, 
to this case. ` 

“The second point to'decide is that of 
limitation. The period of limitation under 
Art: 181 of the Limitation Act begins to 
run from the date when the right toapply 
accrues, The lower Court finds that the 
right to apply .accrued from the l4th 
August, 1919, when the decree for setting 
aside the auction-sale was passed. But 
that decree did not in itself take away 
from the present applicant the purchase- 
money which he still continued to hold 
in execution of his decree, and we consider 
that his right to apply only accrued from 
the 2nd of February, 1923, when theauc- 
tion-purchaser recovered the money. On 
this finding the present application is 
within time. We, therefore, allow this 
appeal with costs and restore the order 

1) 29 A, 260; 4 A. L. J. 157; A. W. N. (107) 69. 

2) 26 A. 25; A. W. N. (1903) 172. . 

34 9 Ind. Oas. 403; 14 O. © 217. 

1) 9 Tnd Cas, 752: 11 0. 0, 62 
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of the Court of first instance. Costs in 
this Court will include fees on the higher 
scale, 

Z. K, Appeal allowed. 


ee 


MADRAS HIGH COURT. 
SECOND Civit APPEar No, 243 or 1924. 
November 29, 1926. 

Present: ~Mr. Justice Ramesam and 

_ Mr. Justice Wallace. 
MULLAPUDI SATYA NARAYANA 
BRAHMAM AND OTHERS—DEFENDANTS— 
APPELLANTS 


i versus 
MAGANTI SEETHAYYA—PLAINTIFE— 
RESPONDENT. 

Limitation Act (IX of 1908), s. 14—Suit on promis- 
sory note—-Limitation—Prior suit by defendant to de- 
clare note void—Exclusionof time—Hquitable grounds 
for suspension of time, whether can be recognised— 
Principle of dependent judgments: 

No equitable grounds for suspension of a cause of 
action can be added to the provisions of the Limita- 
tion Act. So long as there is no legal impedinient 
to the filing of a suit earlier, no time can be ex- 
cluded, [p. 777, col. 2; p. 778, col. 1) h 

The pendency of a suit for a declaration that a 
promissory note is void as having been obtained hy 
the exercise of undue influence and coeréion does not 
suspend the cause of action for a suit by the payes 
on the promissory note in the absence of any injunc- 
tion or order of stay restraining the payee from filing 
the sv within the period of limitation. [p. 778, 
col. 1. ‘ 

Putti Sethu Rao v. Seetha Lakshmi Ammal (4) and 
Nrityamont Dasi v. Lakhan Chunder Sen (2), followed. 

Second appeal against a decree of the 
Court of the Subordinate Judge, Nistna, 
at Kllore, in A. S. No. 338 of 1922, present- 
ed against the decree of the Court of the 
Principal District Munsif, Ellore, in O, 8S. 
No. 74 of 1922. 

FACTS.—The defendant had executed 
a promissory note on 5th September, 1318, 
for Rs, 1,500 in favour of the plaintiff in 
consideration of some assistance rendered 
by the plaintiffin getting at an important 
document for the purpose of some litiga- 
tion of the defendant’s father. 

On 25th September, 1918, the defendant 
sued the plaintiff in O. S. No 674 of 1918, 


. District Munsii’s Court, Ellore, for a de- 


claration that the pro-note was obtained by 
undue influence and coercion and was, 
therefore, void. This suit was dismissed 
by the Appellate Court on sth December, 
iy2i, ‘Tne plaintiff brought the present 
suit on 12th December, 1921. The defend- 
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ant pleaded that the suit was barred by 
limitation and that the pendency of the 
proceedings in the former suit did not sus- 
pend limitation, 

The Court of first instance held that the 
pendency of the prior suit did not suspend 
limitation there being no injunction or 
stay restraining the plaintiff from filing a 
guit. 


On appeal the learned Sub:-Judge held 
that it was only after the Appellate Court 
reversed the decision of the first Court that 
the plaintiff could come to Court and relying 
on the decisions in Lakhan Chandra Sen v. 
Madhusudan Sen (|), Nrityamoni Dasi v. 
Lakhan Chunder Sen (2) and Muthu Korakki 
Chetty v. Mahammad Maddar Ammal (3) 
held that the period of limitation was 
suspended and that the suit was in time. 


The defendant appealed to the High 
Court. . f 

Mr. V. Suryanarayana, for the Appel- 
lants. 

Mr. K. Venkatarama Raja, for the Re- 
spondents, 


JUDGMENT .—In the formersuit there 
was no prayer for an injunction nor did 
the Court give an injunction. Therefore, 
there was nothing in the decree of the Dis- 
trict Munsif, the obedience to which involv- 
éd a restraint on the present plaintiff pre- 
venting him from filing the suit earlier. 
In this respect this ' case resembles the 
decision in Putti Sethu Rao vy. Seetha 
Lahshmt Ammal (4). It is unnecessary to 
repeat the reasons given in that case to 
which one of us was a party. It is true 
that the decision in the Secretary of State 
for India v. Zemindarni of Vegayamma- 
peta #state (5) has since been reversed by 
the Judicial Committee on the intimation 
of the parties “ that the Secretary of State 
for India in Council has now decided not 
to contest the appeal.” Their Lordships 
allowed the appeal “without making any 
pronouncement on the merits of the judg- 
ment of the High Court.” The Secretary 


” (1) 350. 209; 70. L. J. 59; 3 M. L., T.-90; 12 ©. 
W. N. 326. 


(2) 33 Ind. Cas. 452; 43 O. 660; 20 C. W. N. 592; 
30 M. Li J. 529; (1916) 1 M. W. N. 332; 3 D, W. 471: 
18 Bom. L. R. 418; 24 ©. L. J. 1; 20 M. L. T. 16 
(P. G). . 

(3) 54 Ind. Cas. 66; 43 M. 185 at p. 210; 26 M. L. 
T. 459; 38 M. L. J. 1. 

(4) 89 Ind. Cas. 938; 21 L. W. 716; A. I. R. 1925 
Mad. 1188. : 

(5) 59 Ind, Cas. $8; 12 La W, 334, 
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of State was unwilling to retain tax wrong- 
ly collected by relying on the plea of limi- 
tation. The Subordinate Judge relies on 
Nrityamoni Dasi v; Lakhan Chunder Sen 
(2). Though the High Court has stated 
thats. 14 of the Act “did not apply and 
though the Privy Council agreed " general- 
ly” with the High Oourt for holding that 
there was no limitation, that case was meant 
to be decided unders. 14. After the decree 
of Henderson, J.,:in the first suit and until 
its reversal, the descendants of Madub Sen 
must be taken to have been: bona fide pro- 
secuting a claim for partition in the first 
suit. They got a decree for partition and 
attempted to support the decree in appeal 
and could not have then filed a suit of 
their own during the pendency of the ap- 
‘peal, 

But whatever view may be taken of the 
decision in Nrityamoni Dasi v. Lakhan 
Chunder Sen (2), two points are now clear 
(i) no such principle of a dependent judg- 
ment as was once laid down in Jogesh 
Chunder Dutt v, Kali Churn Dutt (6), now 
exists[see Bommadevara Naganna Naidu v. 
Rari Venkatappuyya (7)|, (ii) no equitable 
grounds for suspension of a cause of action 
can be added to the provisions of the Limi- 
tation Act. We agree with the explanation 
of Ranee Surno Moyee v. Shoshee Mookhee 
Burmonia (8), given by Walmsley and 
Mukerjee, JJ ,in Sarat Kamini Dasi v. Na- 
gendra Nath Pal (¥), and generally with the 
view taken by Mukerji, J. of various deci- 
sions particularly of Bassu Kaur v. Daum 
Singh. (10), which has been relied on before 
us. The decisions in Huro Pershad Roy v. 
Gopaul Das Dutt (11) and Muthureerappa 
Chetty v. Adikappa Chetty (12), belong to 
the same group as Ranee Surno Moyee v. 
Shoskee Mookhee Burmonia (8). The case 


(6) 3 C. 30; 1C. L.R. 5;1 Ind. Dee. (x. s.) 611, 

(7) 16 Ind. Cas. 594; 46 M. 895; (1923) M. W. N. 
554; 21 A. L. J. 726; A. I. R 1923 P. C. 167; 33 M. 
L. T. 262; 45 M. L. J. 657; 25 Bom. L, R. 1290; 18 
D. W. 913; 28 C. W. N. 568; 39 0. L. J. 312; 50 L A. 
301 (P. C.). 

, (8) 12 M. I A. 2414; 2B. L. R. P. C. 10; 11 W. R, 
P. O. 5; 2 Sar. P. C. J. 424; 2 Suth. P. O. J. 173; 20 


"I. R. 331; 1 Ind. Dec. (x.s) 489 (P. OL). 


(9) 89 Ind. Cas. 1000; 43 ©. L. J. 155; 29 C. W 
N. 973; A. I. R. 1926 Cal. 65. 

(10) 11 A. 47;15 I.A. 211; 5 Sar. P. C.J. 260; 12 
Ind. sur. 150: 6 Ind. Dec. (x 8.) 458 (P. 0.3. 

(11) 9 ©. 255; 120 L. R. 129; 9 I A. 82; 6 Ind. 
Jur. 546; 4 Sar. P. O. J. 368; 4 Ind. Dec. (x. s.) 820 


P.O). 
| “19)"50 Ind. Cas, 472; 43 M. 845; 12 L. W. 240: 
(1020) M. W. N. 805; 39 ML. J. 312 
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in Kunht Kuttiali v. Kunhammad (18) is 
like Nrityamoni Dasi v. Lakhan Chunder 
Sen (2). The facts of Kartar Singh v. 
Bhagat Singh (14) areobscure but that case 
cannot help the plaintiff. 

There is nothing in the present case fo 
prevent the filing of the suit on 5th Sep- 
tember, 1921. It may be that the District 
Munsif would have dismissed the suit fol- 
lowing his finding in the earlier case on 
the question of consideration and undue 
influence. But, on appeal, it would have 
been reversed along with the other appeal 
and plaintiff would have got his decree. 
So long as there was no legal impediment 
to the filing of the suit earlier, no time can 
be excluded. The third column of Art. 73 
operates. . i ae 

We allow the appeal and restore the Dis- 
trict Munsif’s decree with costs here and 
in the lower Appellate Court. 

V. N. V. Appeal allowed. . 
(18) 73 Ind. Cas. 139; 44 M. L. J. 179; A. T. R. 1923 


Mad. 347. 
(14) 64 Ind. Cas. 454; 2 Lah. 320; 4 U. P. L. R. 


(Lah.) 25. 


ALLAHABAD HIGH COURT. 
First CıvıL APPEaL No, 405 or 1923. 
November 23, 1926. 

Present :—Mr. Justice Lindsay and 
Mr. Justice Sulaiman. 

Hon'ble Lala SUKHBIR SINGH-—-PLAINTIFF 
—APPELLANT - 

É versus 
MANGREISAR RAO AND OTHERS— 
DsFENDANTS— RESPONDENTS. 

Hindu Law — Adoption — Adoption of orphan 
<-Custom—Burden of proof—Custom, whether exists 
in Gwalior State—Tawarikh Jagirdaran'—Recogni- 
tion of adoption by Government, ejfect of —Succession 
to jagirs and to other properties—Confirct of laws—- 
Migration—Law applicable to emigrant—Presump- 
tion—Personal law. , 

Under the Mitakshara an orphan cannot be validly 


ted. . 779, col. 2.) 
aia rd is proved under which such adoptions 
do take place, they would have to be held valid. 
ibid. 
See vee v. Jainarayan (2), relied on. : 

The burden of proving such a custom lies heavily 
on the person setting it up. [p. 780, col. 1.] . 

A custom by which an orphan can be validly adopt- 
ed does not exist among the common residents of 
the Gwalior State. [p. 781, col. 1] _ | 

The rules contained in the ‘Tawarikh Jayirdaran' 
(History of the Jagirdars) of Gwalior State are rules 
laid down by the Darbar for regulating the succession 
to jagirs, They in no way embody the record of 
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any particular custom which prevails in Gwalior 
generally. Those rules are restricted to the jagirg 
and jagirdars and are not applicable to the people 
in Gwalior in general. [p. 780, col. 2; p. 781, col. 1.] 
There is no inconsistency in the succession of an 
alleged adopted son to a jagir being recognised by 
the State and his not being a valid adopted son re- 
garding other properties, the devolution of which does 
not depend on the State’s sanction. [p. 781, col. 1.) . 
When a person migrates from one country to an- 
other there is a presumption that he carries with him 
his personal law and unless there is something to 
show that he has adopted the law of his new domi- 
cile he must be deemed to be still governed by the 
old law. [ibid.] z 
First appeal from the decree of the Sub- 
ordinate Judge, Saharanpur, dated the 27th 
of August, 1923. | 
Dr. K: N. Katju, Messrs. G. Agarwala, 
and S. D. Sinha, for the Appellant. 
Messrs. .P. L. Banerji and S. B. Johari, 
for the Respondents. 
JUDGMENT.—This is a plaintiff's 
appeal arising out ofa suit for recovery of 
possession of a house situated at Hardwar 
which has been acquired by the plaintiff 
under a sale-deed, dated 27th October, 1914, 
from one Madho Rao. The plaintiff's case 
is that this house along with certain jagirs 
situated.in the Gwalior State belonged tô 
one Nil Kanth Rao who died sometime 
before 1913. His widow, Musammat Anandi 
Bai, with the permission of the Darbar, 
adopted Madho Rao as her son. It is an . 
admitted fact that at the time when Madho - 
Rao was adopted, namely in 1913, he was 
a married man having several children and 
his parents were dead. He, therefore, 
either gave himself in adoption or he was 
given in adoption by the Prohit who per- 
formed the. ceremonies. Among the con- 
testing defendants was Ganga Prasad who is 
in actual possession of the house and who 
denied the validity of the alleged adoption. 
Defendant No. 5is Musammat Anandi Bai, 
who has since this adoption repudiated it 
and adopted another son. Defendants Nos. 1; 
2 and 3 are sons of Madho Rao who has since 
died. 3 
The learned Subordinate Judge, after 
considering the entire evidence in the case, 
came to the conclusion that it had not been 
established that there was a custom under 
which an orphan like Madho Rao could 
have been validly adopted. He has accord- 
ingly dismissed the suit. The plaintiff 
comes up in appeal and the question of 
custom is strongly pressed before us, ; 
It may be mentioned at the outset that 
prior to the institution of the suit, the plaint- 
if had first instituted another suit on the 
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basis of the aforesaid sale-deed for posses- 
sion of this very house. In the plaint of 
that.suit there was no clear mention as to 
the way;in which Madho Rao had succeed- 
‘ed to the estate of Nil Kanth Rao. It was, 
therefore, felt that the plaint was defective. 
On 1st June, 1916, an application was made 
for permission to withdraw that suit on 
account of the flaw with liberty to bring a 
fresh suit. This permission was granted’ 
and thesuit withdrawn. It might, there- 
fore, have been expected that the present 
‘plaintiff before filing his new plaint would 
take care to formulate the alleged custom 
which. is the basis of his claim. The only 
paragraph inthe present plaint which men- 
tions this custom is para.2 which states 
that .defendant No, 5, namely, Musammat 
Anandi Bai “according tothe practice in 
the Gwalior State and with the permission 
of the said State” adopted Madho Rao, and 
by virtue of which he became the owner of 
and entitled to the estate of Nil Kanth 
Rao. This statement amounts to an asser- 
tion that there isa territorial custom pre- 
vailing in the Gwalior State not necessarily 
confined to any particular family, and that. 
in addition thereto the permission of the 
Darbar has some efficacy. The issue which 
was framed by the trial Court on this 
DA was Issue No. 2 which ran as fol- 
OWS :— 


“What is the custom or law of adoption 
obtainable in Gwalior State?” 

It is, therefore, obvious that no special 
family custom governing the particular 
family of Nil Kanth Rao was put forward 
but a general custom prevailing in the 
Gwalior State was asserted. Nil Kanth 
Rao was an old resident of Vengrula in. 
Ratnagiri District in the Bombay Presi- 
dency. His ancestors had migrated to Gwa- 
lior about 100 years ago and were granted 
some jagirs by the Darbar. They also ac- 
quired some property in British India. ` 


On the death of Nail Kanth Rao, his 
widow, undoubtedly, applied to the Darbar 
for permission to adopt Madho Rao. In her 
application she clearly stated that Shankar 
Rao (which was the former name of Madho 


Rao) was 40 years old and was literate, and - 


he had little boys. There was, however, 
no express mention that Shankar Rao was 
an orphan and his parents were dead, and 
that his adoption would take place in the 
old Svayam Datt form, The permission 
was duly..granted to her and there san be 


SUKHBIR SINGH V, MANGBISAR RAO, 


. 4. 
779 
no doubt that she did, in fact, adopt 
Shankar Rao who was given the name of 
Madho Rao after his adoption in 1913. The < 
jagir of Nil Kanth Rao devolved on Madho 
Rao and he was recognized by the Gwalior 


-Darbar as his rightful successor at a sub- 


sequent stage. Musammat Anandi Bai sub- 
sequently appears to have changed her 
mind and repudiated this adoption as stated 
above. She adopted another son in his 
stead. In spite of the objection raised by 
Musammat Anandi Bai for herself and as 
guardian of this second adopted boy, Madho 
Rao was able to obtain a Succession Certi- 
ficate from the High Court in Gwalior in 
the year 1915, It is, therefore, quite clear 
that so far as the Gwalior State is con- 
cerned, his adoption was duly recognised 
and acted upon by the Darbar. Itis also 
an undoubted fact that Madho Rao got the 
jagir in the.Gwalior State. In 1917 Madho 
Rao brought a suit against Musammat Anan- 
di Bai in the High Court of Bombay on 
the allegation that he was the adopted 
son of Nil Kanth Rao and was entitled to 
all his assets, and that his widow, Musammat 
Anandi Bai, had removed a box containing 
valuable ornaments from Gwalior. This 
suit was tried in the Bombay High Court. 
We are not at present concerned with the 
reasonings adopted in the judgment. It ig 
sufficient to state that the learned Judge 
of the High Court came to the conclusion 
that the custom alleged by Madho Rao 
should not be accepted. This judgment was 
affirmed in appeal. 

There can be no doubt that the family 
of Nil Kanth Rao, when it resided in the 
Bombay Presidency, was governed by the 
Mitakshara Law as modified by the Mayukha 
Law. Under that law there can be no 
question that .an orphan, i. e., one whose 
parents are not alive to give him away in 
adoption cannot be validly adopted. That 
this is the well-recognised Mitakshara 
Law admits of no doubt. We may refer 
to a case recently decided by the Privy 
Council, Dhanraj Joharmal v. Soni Bai (1) 
At the same time it cannot also be doubted 
that if a custom is proved under which 
such adoptions do take place, they would 
have to be held to be valid. A case in point 


(1) 87 Ind. Cas. 357; 23 A, L J. 273; A. IR. 1925 
P. C. 118; 20. W. N. 333; L. R. 6 A. (P. C.) 97: 27 
Bom. L. R. 837; 21 N. L. R. 50; 52 C 482: 49 M. L. J 
173; (1925) M, W, N. 692; 52 T. A, 281; 300, WON 
bol (P, O9. RA A ee 
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is the case of Ramkishore v. Jainarayan 


(2) where the adoption of an orphan was 
- held valid under a custom by their Lord- 
ships ofthe Privy Council. Every case, 
therefore, must depend on its own cir- 
cumstances and evidence. 
on the plaintiff heavily to provea special 
and, unusual custom set up by him. We 
have, therefore, examined the evidence 
which is relied.upon: in support of that 
custom. A number of witnesses have been 
produced who have stated generally that 
married persons and orphans can be 
adopted in Gwalior, but when pressed fur- 
ther in cross-examination, they had to admit 
that the only instance that they could 
state of an orphan having been adopted 
was that of Lakshmi Maharaj, the father 
of witness Basdeo Maharaj. A numberof 
cases of married men having been adopted 
have, however, been mentioned. We shall 
discuss this evidence later on. The cir- 
cumstance on which the strongest reliance 
has been placed on b2half of the appellant 
is that under the rules which are in force 
in the Gwalior State, there is no prohibi- 
tion against’ the adoption of an orphan. 
A book called “Tawarikh Jagirdaran" (His- 
tory of the Jagirdars) with the rules has 
been produced before us, and a transla- 
tion of an extract from it is -printed at 
pages 81 to 83 of the paper- book. It 
appears thatthe Majiis Khas of Gwalior 
has power to modify the rules which 
are in force and the rules so modi- 
fied in 1917 are quoted at length on the 
pages mentioned above. They provide a 
strict order of relations who can be taken 
in adoption. In each case the sanction 
of the Darbar is necessary. They do 
mention that if the person who stands 
first in order of preference .refuses to he 
adopted or his father himself shows his 
unwillingness to give him in adoption, 
then he shall not be adopted. The learned 
Advocate for the appellant contends that 
this indicates that a grown-up person may 
be adopted or he may refuse to give him- 
self in adoption. Certainly there is no- 
thing in these rules which expressly prohi- 
bits the adoption of a grown-up married 
man whose parenis are dead. The one 
instance which has been quoted by many 
witnesses and has been particularly refer- 


(2), 64 Ind. Cas, 782; 49 C. 120; 17 N. L. R. 163; 15 
L. W. 144; (1922) M. W. N 125; 30 M. L. T. 144; 42 
M. L. J. 80; A. I. R. 1922 P. C. 2; 26 0. W. N. 5981; 
80 A. La J, 857; 48 I. A. 405 (P, Oji 


SLRASİR SINGH V. MANOLISAR RAO, 


The burden lies- 


[100 1, ©. 1927] 


red to by the witness Wasdeo Maharaj, is 
the adoption of his father. This instance 
has been accepted by the Gourt below as 
correct. When the father of Wasdeo 
Maharaj was adopted, his parents were dead 
and his paternal aunt was taken to be in 
the position of a parent. His adoption 
also has remained unquestioned, and he 
has duly succeeded to the jagir. On behalf 
of the plaintiff this instance is strongly 
relied upon, On the other hand, the learn- 
ed Advocate for the respondents urges that 
this adoption took place in accordance 
with the rules in force in the Darbar which 
regulate the succession to jagirs and is 
not a true instance of the enforcement of 
the alleged custom. Undoubtedly not a 
single witness has been able to cite any 
instance where a person who was an or- 
phan was adopted and succeeded to the 
property other than jagirs. As regards the 
jagirs, it appears that the main thing is 
the permission of the Darbar. Apaji Rao 
Sitole, who was the Revenue Member of 
Gwalior, stated that at the time when 
sanction is asked for, permission is general- 
ly gfanted in accordance with the Hindu 
Law, but permission is also granted in a 
special way. Wasdeo Maharaj also ad- 
mitted that among the jugirdars no adop- 
tion can take place without the permission 
of the Daroar. Similarly Khan Bahadur 
Munshi Aulad Mubammad, Senior Member 
of the Court of Wards, stated that a person 
whom the Darbar wants is adopted and 
that ifin the application for permission to 
adopt, any jagirdar mentions the name of 
any particular boy whom he wants to adept, 
it depends upon the choice of the Darbar 
either to see him or not before granting 
such permission. Ordinarily if the rules 
laid down by the Majlis Khas are complied 
with, permission is granted, though per- 
haps on payment of some nazrana; but in 
special cases permission may even be 
granted though the adoption is not in 
strict accordance with those rules. Further- 
more, itis quite clear that those rules can 
be modified by the decision of the Majlis 
Khas. Under these circumstances we are 
of opinion that the rules which are con- 
tained in the Tawarikh Jagirdaran are the 
rules laid down by the Darbar for regulat- 
ing the succession to jagirs. They in no 
way embody the record of any particular 
custom which prevails in Gwalior general- 
ly. Those rules are restricted to the jagirs 
and gagirdars and are not applicable to the 


* [Loo L O. 1927] 
people in Gwalior in general. When these 
rules were in force, it is not surprising 
that the father of Wasdeo Maharaj was 
accepted as the adopted son although,his 
parents were dead at the time of his adop- 
tion. He wasa jagirdar and succeeded to 
the jagirin the Gwalior State. That in- 
stance, therefore, is by no means conclu- 
siye as to the existence of a general custom 
prevailing in Giwalior. Every instance of 
a married man having been adopted is not 
really an imstance of the alleged general 
custom, for we have not only to see whe- 
ther the fact that Madho Rao was a married 
man was an impediment in the way of his 
valid adoption, but we have also to see 
whether in the absence of any proper person 
to give him in adoption he could have been 
adopted. , Many of the witre-ses who stated 
generally that a custom of adoption of 
orphans prevailed had to admit in cross- 
examination that whatever they stated 
about the adoption of an orphan and mar- 
ried persons was concerned with the jagirs 
only. We may refer to the evidence of 
Baji Rao Kante, Sardar Nana Sahib and 
Munshi Aulad Muhammad Khan. 

In our opinion there is no inconsistency 
in the succession: of Mahdo Rao to the 
jagir being recognised by the Gwalior 
Darbar and his not being a validly adopt- 
ed son regarding other properties the devo- 
lution of which does not depend on the 
State's sanction, One might quote the 
analogy of the Oudh Estates Aet under 
which talugdari estates would devolve ac- 
cording to the rule of succession and adop- 
tion laid down by that Act, whereas succes- 
sion ‘to the non-talugdari estates may be 
governed by the personal law of the 
deceased, _ Bara 

We, therefore, agree with the view of 
the Court below that there is no satisfac- 
tory evidence before us to show that a 
custom by which an orphan can be adopted 
exists among. the common residents of 
Gwalior as was alleged in para. 2 of 
the plaint. No special custom of the family 
has been set up or proved. It is, undoubt- 
ediy the law that when a person migrates 
from one country to another, there isa 
presumption that he carries with him his 
personal Jaw and unless there is something 
to show that he has adopted the law of 
his new domicile, he must be deemed to 
be' still governed by the old law. No pre- 
vious act in the history of the family is 
fortteoming to show that it gave up the 
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Mitakshara Law under which it was govern- 
edin Ratnagiri and adopted any special 
law prevailing in Gwalior. The mere fact 
that the family accepted the jagir frcm the 


„Darbar would not of itself be sufficient to 


show that the personal law was neces- 
sarily changed. Having regard to all these 
circumstances we are of opinion that it is 
impossible to interfere with the finding or 
decree of the Court below. 

The appeal is accordingly dismissed with 
costs, 


A N.A, Appeal dismissed. 


CALCUTTA HIGH COURT. 
“ Civit RuLE No. 497 or 1926, 
July 16, 1926, 

Present:—Mr. Justice Suhrawardy and 
Mr. Justice Graham. 
AHAMUDDIN AND oruE-s— 
PETITIONERS 
versus 
BANKU BEBARY DUTT AND oren:s 
— OPPOSITE Party. 

Calcutta Rent Act (ILI of 1920), s. 15—Decision 
fixing standard rent— Judgment in rem— Subsequent 
tenants, whether can re-open—Certificaie under s. 15, 
granting of. 

A decision fixing the standard rent attaches to the 
premises and not to the person or parties to the suit; 
it is a judgment in rem and not in personam. An 


order passed by a Rent Controller cannot, therefore, 


be re-opened on the application of a subsequent 
tenant. [p. 782, col. 1.] AUER 

Chapsi Umersi v. Keshavji Damji (1) and King v, 
York (2), followed. 

Where a Rent Controller refuses to re-open the 
question of standard rent on the ground thatit has 
once been decided, he is not bound to issue a certifi- 
cate to the applicant under s. 15 of the Calcutta Rent 
Act. [p. 782, col. 2.] 

Rule against an order of the Rent Con- 
troller, dated the 10th of April, 1926. 

Babu Hira Lal Gangult, for the Peti- 


. tioners. 


Babu Sushil Chandra Sen, for the Op- 
posite Party. 


JUDGMENT.—This Rule was issued 
upon the opposite party to show cause why 
the order of the Rent Controller in Stand- 
ard Case No. 3 of 1926, dated the 10th April, 
19z6, should not be set aside or such other 
order made as to this Court might seem fit 
and proper. The facts relevant to the 
present case are that the premises belorged 
to the opposite party representing the’ 
estate of one Raj Narain Dutt, decraced, 
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The present petitioner became the tenant 
under the opposite party in 1925 in respect. 
of the premises No. 29/1, Phear Lane. 
These premises were in the occupation of 
tenants previously and in 1921 one of the 
sub-lessees applied for standardization of 
rent to the Rent Controller against his 
sub-tenant and the rent was fixed at a 
certain figure under the Rent Act. In the 
present case the petitioner applied to the 
Rent Controller for fixing the standard 
rent in the presence of the landlord. The 


` Rent Controller was of opinion that the 


rent of these premises being once fixed, 
the matter cannot be re-opened and he has 
rejected the petitioner's application. 

It is argued. before us in support of the 
Rule that the order of the Rent Controller 
fixing the standard rent in 1921 was not 
passed in the presence of the landlord (the 
opposite party in the Rule).and, therefore, 
it was not binding on him or any of his 
tenants or sub-tenants It has been held 
that a decision fixing the standard rent 
attaches to the premises and not to the 
person or parties to the suit and, therefore, 
such a decision is a judgment in rem and 
notin personam. See the cases of Chapsi 
Umersi v. Keshavji Damji (1) and King v. 
York (z). The passage in the English case 
above quoted is: “The Act applied to houses, 
and not to persons. 
rem, not in personam. It stereotyped 
the rent of a house.” The order passed by 
the Rent Controller in 1921, it does not 
matter on whose application, was an order 
which affected the house and itis, therefore, 
one which operates as a judgment in rem 
and the question cannot be re-opened on 
the application of a subsequent tenant, 
The proposition passed before us on behalf 
of the petitioner that a decision fixing the 
standard rent may be re-opened, if accepted, 
will lead to disastrous results. Any new 
tenant who from time to time happens 


to be on the premises may apply for stand- - 


ardization of rent of premises of which 
standard rent might have been fixed by 
the Rent Controller. Such a state of things 
cannot be tolerated. The present petitioner 
came to be a tenant of the opposite party 
four years after the standard rent had been 
fixed by the Rent Controller on the applica- 
tion of the then occupier of the premises. 
We have been referred to several sections 


(1) 60 Ind, Cas. 960; 45 B. 744; 23 Bom’ L. R. 133. 
(2) (1919) W. N. 59; 88 L. J. K. B, 839; 35 T, L. R. 
8 ` 


+ 


AHAMUDDIN.#, BANKO BEHARY DUTT. 


The Act operated in. 


fi06-1,0. 1927] ° 


of the Caleutta Rent Act to show that the 
standard rent can be altered or varied. 
There is no doubt that it can be done 
under certain circumstances, for instance, 
when there has been any alteration in the 
premises or an additional burden has been 
cast upon the landlord or similar circum- 
stances. That does not show that the 
judgment fixing the standard rent is not: 
a judgment in rem and that it can. be re~ 
opened at any subsequent time. Ca 

Lastly, itis argued that the application 
of the petitioner having been made before. 
the Rent Controller unders, 15 of the: Cal- 
cutta Rent Act, he was bound to fix the 
standard rent, even at the figure which 
was fixed in 192l and to issue a certificate 
to the applicant which would enable him 
under £. 18 of the Rent Act to goto the 
President of the Tribunal to revise the 
order. Section 15 of the Calcutta Rent: 
Act contemplates a decision of the Rent. 
Controller fixing the standard rent. Ifon 
an application by a party the Rent Control- 
ler. fixes the standard rent, he should issue. 
a certificate certifying: the rent so fixed 
by him and under cl. (5) of that section a 
certified copy of the order should be affixed 
toa conspicuous part of the premises to 
which it relates: and under cl. (6) any, 
person affected by any order ofthe Ccn- 
troller shall be entitled to be furnished. 
with a copy thereof. There is no doubt 
that what the section means is that if the 
standard rent is fixed by the Controller he 
shall issue a certificate to that effect and 
affix a copy thereof in some conspicuous 
part of the premises and also furnisha 
copy thereof to any person affected by it. 
In the present case the Controller has fixed. 
no standard rent. He says that he cannot. 
re-open the question, the standard rent 
having already been fixed in 1921. The 
petitioner, if he thinks that he is entitled 
to it, may apply for a copy of the standard. 
rent fixed in 1921, i 

In this view of the matter the application 
fails and the Rule is.discharged with costs 
three gold mohurs. 

ANA NA 


Rule discharged, 
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"LAHORE HIGH COURT. 
“Baco Oivin APPEAL No. 1421 or 1926. 
January 27, 1927. 

Prine. :—Mr. Justice Addison. 
LABH SINGH——DEFENDANT—APPELLANT 


VETSUS 
GURBAKHSH SINGH—Ptaintirr— 
RESPONDENT, 

Registration Act (XVI of 1908), s. 17 (2) (vtj}—Com- 
promise of suit—Dismissal of suit in pursuance of 
compromise—Compromise not recorded—Iegistration 
of. deed, necessity of ~Civil Procedure Code (Act V of 
1908), O. XXIII, r. 8. 

Even though a suit is dismissed in accordance with 
the terms ofa deed of compromise, if that compro- 
mise has -not been recorded under the ‘provisions of 
O. XXIII, r. 3 of the Civil Procedure Code, the deed 
is not exempt from registration under s. 17 (2) (vi) 
of the Registration Act. [p. 784, col. 1.) 

Second appeal from the decree of the 
District Judge, Jullundur, dated the 12th 
February, 1926, affirming that of the Sub- 
Judge, Third Olass, Jullundur, dated the 
17th. June, 1925, 

Mr, Behari Lal, for the Appellant, 


- JUDGMENT.— Gurbakhsh Singh, the 
son of Lal Singh, and Musamntat Indi, 
his mother, sued Lal Singh on the 19th 
November, ‘1923, for half of 75 kanals of 
land on’ the allegation that the mother 
wanted to live separately from ber husband 
along with her son and that they requir- 
ed that amount of land as their main- 
tenance, They also started a criminal case 
against Lal Singh. On the 7th February, 
1924, Gurbakhsh Singh, the son of Lal 
Singh appeared before the Court with his 
Pleader and put in a compromise signed 
by himself'and his father and dated 4th 
February, 1924, to the effect that the father 
had given 1/3rd of the land, and also 
fixed maintenance for his wife, ‘and, there- 
fore, the plaintiff withdrew from the suit. 
The father, Lal Singh, was summoned 
for the 19th February, 1924. He denied 
that he had- executed any such compro- 
mise, but admitted that he had compro- 
mised the criminal case. It had been pro- 
mised that the civil suit will be with- 
drawn, but. he had not effected any 
compromise giving up any part of his 
land, He had come to know that the 
plaintiffs had put in such a compromise, 
upon which his signature must have been 
obtained by fraud. The Oourt enquired 
into the matter and came to the conclusion 
that there had been a compromise but 
as the effective terms of the compromise 
were that the. plaintifs: withdrew ‘from 
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the suit; he dismissed the suit in accord- 
ance therewith. 

The plaintiff, Gurbakbsh Singh, then 
instituted the present suit against his 
father Lal Singh, on the strength of the 
above mentioned compromise for posses- 
sion of 1/3rd of his father’s land. It was 
admitted in the plaint that though it was 
stated that the land had actually been 
given infact this had not been done and 
he, therefore, sued for possession. The father 
again denied entering into the compro- 
mise and stated that it was fraudulent. 
The trial Court decreed the suit and the 
appeal was. dismissed by the learned Dis- 
trict Judge. Against his decision this 
second appeal has been preferred. 

This case is not very different from that 
reported in Ghulam Mustafa Khan v, Ghulam 
Nabi (1). There a compromise was made in 
writing and tendered to the Court which 
held that as the suit was in respect of one 
village only and the compromise dealt 
with the land of the parties in five vil- 
lages a decree could not be passed in 
accordance with the terms of the compro- 
mise, and ordered that the record of the 
case be consigned to the record room in 
accordance with the compromise.” The 
agreement itself was not recorded, nor 


_Was a‘decree passed in accordance there- 


with. It was held in a subsequent suit 
that the Court should have recorded the 
whole of the compromise under O. XXHI, 
T. 3 of the Code cf Uivil Procedure and 
then passed a decree in accordance with 
so much of the compromise‘as related to 
the subject-matter of the suit, It was 
further held that as the compromise had 
not been recorded by the Court the ex- 
ception provided in subs. 2 (vt) of 
s. 17 of the Registration Act in respect 
of any decree or order “of a Court” 
was not applicable and the deed of coms 
promise being unregistered was conse- 
quently inadmissible in evidence. This 
ruling followed the Privy Council ruling 
Hemanta Kumari Debi v. Midnapore 
Zemindari Co., Lid. (2) and certain other 
rulings. In the Privy Council ruling their 
Lordships observed as follows:— 

“A perfectly proper and effectual method 


sar? 75 Ind. Cas. 461; 4 Lah, 263; A. I. R. 1923 Lah, 


a 53 Ind, Cas. 534; E 0, 485; 37 M. L. J. 525; 17 
a L. J. 1117: 24 0. W. 177; (1920) M. W. N. 66;0 
7M. L. T. 42; WEW "301; 460A A, 240; 22 Bom, 
A R. 488 (P 0), 
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of carrying’ out the terms of this section 
would be for the decree to recite the 
whole of the agreement and then to con- 
clude with an order relative to that part 
that was the subject of the suit, or it 
could introduce theagreement in a sche- 
dule to the decree;- but in either case, 
although the operative part of the decree 
would be properly confined to the actual 
subject-matter of the then existing litiga- 
tion, the decree taken as a whole would 
include the agreement. This, in fact, is 
what the decree did in the present case. 
It may be that as a decree it was incap- 
able of being executed outside the lands 
of the suit, but that does not prevent it 
being received in evidence ofits contents.” 

In the present case though the suit 
was dismissed in accordance with the 
compromise that compromise was never 
recorded under the provisions of O. XXIII, 
r. 3 of the Code of Civil Procedure. If 
there was an agreement as held, to give 
the son 1/3rd of the father’s property, that 
was an agreement regarding property 
valued at more than Rs. 100 and the 
document was not admissible in evidence 
for want of registration. The suitshould 
have been dismissed on these grounds. 

I accept the appeal ex parte and, set- 
ting aside the order of both the Courts dis- 
miss the plaintiff's suit with costs in the 
trial Court to the defendant-appellant. 

A. N, A, Appeal allowed. 


OUDH CHIEF COURT. 
Srconp Civin Arpeau No. 380 oF 1926. 
February 22, 1927. 
Present:—Sir Louis Stuart, Kr., Chief 
Judge, and Mr. Justice Hasan. 
Pundit RAM PRASAD AND OTHERS— 
PuaINTIFFS—APPELLANTS 

versus : 
Pundit SANT DIN—Derenpant— 
RESPONDENT. i 
Limitation Act (IX`of 1908), s. 19—Letter by general 
ugent of debtor at the desire of debtor, whether ac- 
knowledgment. 


‘A letter written by a generalagent of the debtor. 


at the desire of the debtor before the period of limi- 
tation has expired acknowledging the. debt is sufficient 
to save limitation unders.19 of the Limitation Act, 
1908. , f 5 

Appeal against the judgment and decree 
of the Subordinate Judge, Rae Bareli, dated 


RAM PRASAD v. SANT DIN. 


_ Court, the money being 
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the 2nd August, 1926, in Civil Appeal 
No. 40 of 1926, affirming thatofthe Munsif, 
Dalmau, dated the 10th March, 1926, in Re- 
gular Suit No. 350 of 1925. 

Mr. Ali Zaheer, for Mr. Radha Krishna, 
for the Appellant. 

Messre. Niamat Ullah and Salig Ram, for: 
the Respondent. 

JUDGMENT.—This is an appeal from 
the decree of the Subordinate Judge of 
Rae Bareli, dated the 2nd of August, 1926, 
affirming the decree of the Munsif of 
Dalmau, dated the 10th of March, 1926. 

The plaintiffs’ suit has been ‘dismissed 
by both the Courts below us barred by 
limitation. They have held that the Article 
applicable to the plaintiffs’ claim is Art. 62 
of the First Schedule of the Indian Limita- 
tion Act, 1908. 

Atthe hearing of this appeal before us 
the learned Counsel for the plaintiffs 
admitted that the appropriate Article was 
Art. 62. He argued, however, that the time 
undér that Article began to run against 
his clients onthe 26th of August, 1422, 
when the defendant received a cheque for 
the sum of money in question from the 

in deposit and in 
the custody of the Court. ` 

There is no doubt that the time began 
torun from ihe date just now specified 
and not earlier. The suit prima facie -is 
barred even if time is ċounted from the 
26th of August, 1922, but with a view. to 
save limitation reliance is placed upon a 
letter (Ex. 7) dated the Ist of September, 
1922, addressed. by the defendant to the 
plaintiffs as an .acknowledgment within 
the meaning of s. 19 of the Indian Limita- 
tion Act, 1968, There is evidence to prove 
the letter and there is also evidence to 
prove thatit was written by a general agent 
of the defendant at the desire of the defend- 
ant. Sothe requirements of an acknow- 
ledgment have been established in this 
case and from the dateof the letter it is 
clear thatit was made before the period 
of limitation prescribed by Art. 62 had 
expired. We must, therefcre, hold that 
the plaintiffs’ suit is not barred by limita- 
tion. f 

* x * * $ # 

We allow this appeal, set aside the 
decrees of the Courts below and grant a 
decree to the plaintiffs for sum of Rs, 565-10-0 
against the defendant. The parties will 
bear their own costs all along. 

G. B. - Appeal allowed, 


[100 r. 0. 1927] 
NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT.. 

Seconp CivIL APPEaL No. 129 oF 1926. 
January 18, 1927. 
Present:—Mr. Hallifax, A. J. O. 
SIDHGOPAL—Puainrirr— 
APPELLANT 
VETSUS 
_TARA—Derenpant—ResponnentT. . 
Custom (Central Provinces)—Grazing. of catile— 
Tenant of one mahal, whether has right to graze cattle 

in waste land of another mahal of same village. 

A tenant in one of the mahalsin a village has no 
right of nistar, viz., right of free grazing of his agri- 
cultural cattle, in the waste land situated in another 
re included in the same village. [p. 785, 
col. 2. 

Appeal against the decree of the Dis- 
trict Judge, Chhindwara, dated the 16th 
December 1225, in Civil Appeal No. 108 
of 1925. 

Messrs. Atmaram Bhagwant and S..A. 
Ghadgey, for the Appellant. 

Mr. V. R. Dhok, for the Respondent. 


JUDGMENT: —The plaintiff claimed 
payment for the defendant's cattle having 
grazed in his malguzari jangal, and much 
time was wasted overthe futile and disin- 
genuous plea that there was no jangal in 
the village, but only banjar. There was 
never any question about the land to which 
the claim referred, and indeed it seems 
that it could be properly described neither 
as jangalnor banjar but as bir. 

. The claim against the respondent, Tara 
Teli, was in respect of twenty head of cattle 
that had grazed on the plaintiff's land, 
each in one year of the last three. For 
this the plaintiff claimed one rupee a head, 

- and the defendant admitted the rate to be 
correct but denied that any cattle of his 
ever grazed on the plaintiff's land. The 
plaintiff further claimed Rs. 3-8 for each 
of the defendant’s cattle which had been 
put in his kotha at night and, as he alleg- 
ed, supplied with grass by him. The total 
of the sums claimed was Rs. 90. 

The plaintiff filed another suit against 
one Munnilal- which is precisely the same 
in all respects except that the number of 
the cattle is sixteen, and the total claimed 
is Rs. 72. The suits were dismissed in the 
first Court, and the plaintiff's appeals to 
the Court of the District Judge were also 
dismissed. He has filed two appeals in 
this Court, and that in the suit against 
Munnilal (Second Appeal No. 130 of 1926) 
will be considered along with thatin the 
suit against Tara Teli, 


£0 
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The findings of both the Courts nelow 
are these. The defendants’ cattle dil 


graz3 onthe plaintiff's land, but only for , 
a portion of the yer, after the gras on 
that land had beencut and sold. “Sach 
grazing is ordinary village nistar aul, no 
grazing dues should be charged for it”. 
There wasno agreement that fodder shoule 
be supplied by the plaintiff at night, and 
if he “of his own accord or through his 
grazier gave grass he must be held to have 
done so asa free gift’. There is aiso a 
finding that no damages could be awarded, 
but that has no more connection with the 
ease than the finding that there is no 
forest in the village; if the cattle grazed 
on the plaintiff's land at all it was with 
his consent. 

After an examination of the evidence 
(made apparently for the first time at the 
hearing of the appeal here and at the sug- 
gestion of the Court) the claim in respect. 
of fodder supplied has been withrawu. 
The whole of the evidence on that point 
in the two cases combined is as follows. 
Gorelal Ahir, the grazier in charge of the 
cattle said in Tara’s case (P. W. No. 2):--"'1 
never supplied grass to the cattle at anv 
time”. In the same éase Nanhu Ahir iP, 
W. No. 3), another servant of the plaintit’s 
said: ‘I supply grass to the cattle”, and 
in cross-examination he said: “Grass is 
supplied to the cattle in Gowar ont of 
charity at the instance of the plaintii “ 
A third witness Satoba Gond (P. W. No. 4) 
said: “Nanhu supplied grass to the cattl»," 
In the other case Nanhu did not appear ng 
a witness, Satoba (P. W. No. 4) did rot 
mention this matter, and Gorelal (P. W. 
No. 2) said: ‘Plaintiff's cattle (sie; suma 
plies grass to cattle but I don’t know to 
whose and what cattle he supplies gras." 
It was hardly necessary ‘then to go inio 
the question of agreement and to deduce 
from the absence of one that ifthe plamt- 
iff did supply fodder to the cattle he did 
it “out of charity.” 

In respect of the amount claimed ag 
payment for grazing, the outstanding fet 
governing the whole case, mentioned in 
the plaint and at the beginning of boin 
judgments, has been left out of sieht, 
That isthat neither defendant isa tenart 
in the mahal in which the land in questicr 
is situated. The mahal in which ther ni, 
tenants’ happens to be contiguous, bein. 
indeed included in the same village, 1,” 
that gives them no more right to nist y 
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than if it were ten miles away, They 


must undoubtedly pay for having grazed - 


their cattle on the plaintiffs land, and they 
have both admitted that one rupee a head 
for each year is a proper charge. 

The decree of the lower Appellate Court 
will accordingly be set aside and in its 
place a decree will issue ordering the de- 
fendant Tara Teli to pay the plaintiff the 
sum of Rs, 20 with interest at 1 per cent. 
per mensem from the date on which the 
suit was instituted (the l4th of July 1925) 
till the date of payment, and also all the 
costs incurred by him in all three Courts. 

The Court-fee paid by him was Rs. 5-4 in 
excess of what he would have had to pay 
on a claim of Rs. 20, but that is more 
than counter-balanced by the ridiculous 
Pleader’s fee of Rs. 4-8 allowed in each of 
the Courts below, and the rest of the costs 
would have been the same even if he had 
claimed no more than Rs. 20. The Pleader’s 
fes in this Court will be twenty rupees. 

G. R, D, Decree set aside. 


* 
LAHORE HIGH COURT. | 

Civiu Revision PETITION No. 707 or 1926. 
$ February 1, 1927. 

Present.—Mr Justice Addison. 
NABI BAKHSH—Ossscror-——PerivrionEr 
Versus 
UDHO RAM—Decres-Hotpkr, 
ALAF DIN AND ANOTHER—JUDGMENT- 
Debtors—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 47, O. 
XXI, r. 58—Decree against estate of deceased. person 
—Person impleaded as having intermeddled with estate 
of deceased, whether ‘party’ to decree—Objection to 
attachment, whether falls within s. 4? or O. XXI, r. 
5S— Appeal. , 1 

A creditor sued the widow and the brothers of his 
deceased debtor on a bond executed by him. The 
widow was impleaded as the legal representative of 
the debtor and the brothers were impleaded on the 
ground tbat they had intermeddled with the deceased's 
estate. Though the brothers at first denied that they 
had inany way intermeddled with any property of 
the deceaged, they joined the widow in consenting to 
the passing of a decree against the estate of the de- 
ceased. The-creditor attached certain property in 
the bends of one of.the brothers as belonging to 
the deceased’s estate. The latter objected on the 
ground that the property was his: 

Held, that the brothers having consented to the 
passing of a decree against the estate, were parties 
to the decree and the objection came within the pur- 
yiew of s. 47 of the Civil Procedure Cede. 


Petiticn for revision of an order of 


NABI Bakits# v. ubno kad, 


[100 L O. 1927] - 
the Senior Sub-Judge, Gurdaspur, dated the 
28th July, 1926, reversing that of the Sub- 
Judge, Fourth Class, Gurdaspur, dated the 
20 March 1926. 

Mr. Mehr Chand Mahajan,for the Peti- 
tioner. 

Mr. C. L. Gulati, for the Respondent. 

JUDGMENT.— One Udho Ram obtain- 
ed a bond from Fazal Din and shortly- 
after Fazal Din’s death sued his widow 
and his two brothers, Nabi Bakhsh and 
Alaf Din, for Rs. 120 due on the bond. 
The widow was impleaded as the represen- 
tative of the deceased Fazal Din, while the 
two brothers were impleaded as having 
intermeddled with the deceased's estate. 

It was specifically stated in the plaint 
that they had taken possession of certain 
property belonging to the deceased. At 
first the brothers denied that they had any 
property of the deceased. Later, all three 
defendants made a statement to the effect 
that they were willing that a decree should 
be passed for Rs. 120 against the estate 
of the deceased Fazal Din. This was accept- 
ed by the plaintiff and a decree in these 
terms was given. 

The decree-holder, having attached the 
property which, as stated in the plaint, 
had been taken possession of by the two 
brothers, applied to sell it. An objection 
was preferred by one.of the. brothers to 
the effect that the property was his. The 
trial Court upheld the objection and 
ordered the release of the property from 
attachment. On appeal the Senior Sub- 
Judge held that the property belonged to 
the deceased Fazal Din and he accepted 
the appeal and directed the property to 
be sold in execution of the decree. Against 
this decision this revision has been prefer- 
red here. 

The only question argued was that no 
appeal lay to the Senior Sub-Judge, as: 
the objection was under O. XXI, r. 58, of the 
Civil Procedure Code, and the decision of 
the Executing Court was final, to a regular 
suit being instituted by the decree-holder. 
The question in fact is whether the objec- 
tor was a party to the suit, and, therefore, 
these proceedings were governed by s.47 
of the Code, or whether he was exonerated 
by the decree and thus these proceedings 
were under O. XXI, r. 53, of the Civil Pro- 
cedure Code. It seems to me that, when 
all three defendants confessed judg- 
ment and agreed to a decree being passed 
against the estate of the deceased Fazal 


bb r. o. 1927) 


Din this meant that the widow as 
the proper legal representative of the 
estate confessed judgment completely and 
that the two brothers confessed judgment 
to the extent that they had intermeddled 
with the estate, i. e, to the extent that 
they had taken possession of the property 
of their deceased brother. This being 
my view, it follows that the objector was 
a party to.the suit and that an appeal lay 
to the Senior Sub-Judge. It is true that 
the decree of the trial Court might have 
been expressed more clearly, but I hold 
that the proper interpretation of the decree 
is as given by me above. An appeal, 
. therefore, lay to the Senior Sub-Judge, and 
I dismiss this revision, but leave the par- 
ties to bear their own costs. 
A. Petition dismissed, 
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OUDH CHIEF COURT. 
MISOELLANEOUS Orvit’ APPEAL No, 49 
oF 1926. 

: March 4, 1927. ' 
Present:—Sir Louis Stuart, Kr., Chief 
Judge and Mr. Justice Hasan. 

Syed KASHIF HUSAIN—J UDGMENT- 
Drsror—OBJECTOR—APPELLANT 
VETSUS k 
B. GANGA BAKSH SINGH—Dersnpant. 
; — DROREE-HOLDER— RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXI, rr. 
69, 90—Execution sale—Adjournment--Omission to 
issue fresh proclamation—Material irregularity—Set- 
ting aside of sale, when justified. 

Where a sale held on a fixed date is not concluded 
on that day and the officer conducting the sale ad- 
-journs it and intends to hold it again on another date, 
the sale cannot be held and concluded without a 
fresh proclamation. An omission, however, to issue 
a fresh proclamation, though a material irregularity 
is not a ground for setting aside the sale where sub- 
stantial injury has not been caused thereby. 


Appeal against the order of the Subordi- 
nate Judge, Partabgarh, in Miscellaneous 
' Regular Suit No. 80 of 1926, dated the 7th 

August 1926. : 
© Mr. Zahur Ahamd, for the Appellant. 
“Mr. Niamat Ullah, for the Respondent, 


SJUDGMENT.—This is the judgment- ' 


debtor's appeal in execution proceedings 
from the order of the Subordinate Judge 
of Partabgarh, dated the 7th of August, 
1926. The judgment debtor's immoveable 
piopcrly has been sold in execution of the 
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decree held by the respondent, Gang? 
Bakhsh Singh, against him. The proceed- 


ings were before the Court below for con~, 


firmation of the sale. The judgment-debtor 
objected to the confirmation by an applica- 
tion dated the 3rd of June, 1926. The 
objections were overruled by. the learned 
Subordinate Judge and the sale confirmed 
by the order under appeal. 

It is argued that the sale held on the 
20th of May, 1926, was not concluded on 
that day; that it was adjourned within the 


meaning of O. XXI, r. 69, of the Code of 


Civil Procedure and that consequently it 
could not be held without a fresh proclama- 
tion. 

It is agreed that no fresh proclamation 
was issued and on the evidence we are 
satisfied that the officer conducting the 
sale, who was a Deputy Collector in the 
District of Partabgarh, did adjourn the 
sale and intended to hold it again on the 
20th of the following month. That being 
so the argument that the sale could not 
be held and concluded without a fresh 
proclamation is’ right. The omission, 
however, to issué a fresh proclamation was 
an irregularity which might also be a 
material irregularity. But that alone ia 
not sufficient to justify an order for setting 
aside the sale. As provided by r. 90 of 
O. XXI of the Code of Civil Procedure the 
sale shall not be set aside on the ground 
ofirregularity unless upon the facts proved 
the Court is satisfied that the appli- 
cant has sustained substantial injury by 
reason of such irregularity. Upon the 
facts proved in this case we are not so 
satisfied. In an adjudication between the 
parties the value of the property, which 
has been sold, was fixed at Rs. 36,500 and 
this value was entered inthe sale pro- 
clamation under which the sale was initiat- 
ed. The last bid which was the decree- 
holder's bid under the permission obtain- 
ed from the Court was for the sum of 
Rs. 32,371. The difference between the 
two figures does not, in our opinion, amount 
to substantial injury. nor can it be directly 
connected with the irregularity mentioned 
above. 

We accordingly dismiss the appeal with 
costs. 

G, H. Appeal dismissed, 


® 


LAHORE HIGH COURT. 

' Civiu Revision Petitron No. 663 or 1926. 
February 1, 1927. 
Present:—Mr, Justice Addison. 

Snoer GULAB RAI-BHOLA. RAM 
GURAYA RAM taroves THARA LAL 
—PLAINTIFFS—PRTITIONERS 
versus 
FARID—DsErenpant—RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XVII,r. 8 
~--Plaintiff ordered to appear as witness—Non-appear- 


ance—Dismissal of suit for default, legality of— 
Procedure. 

A Court cannot dismiss a suit under O. XVII, r, 3, 
Civil Procedure Code, merely because one of the 
plaintiffs who has been ordered to appear as a witness 
and to give evidence on a particular day fails to 
appear on that day; it should take the other evidence 
in the case and decide the suit on the merits. 


Petition for revision of an order of the 
Sub-Judge, Second Class, Multan, dated 
the 17th June, 1926. 

Mr. Sain Das, for the Petitioner. : 

JUDGMENT.—The plaintiff firm sued 
one Farid for Rs, 100 alleged to be due 
on bahi account. The plaintiff firm led 
some evidence and on the 17th May, 1926, 
the Court ordered that Gulab Rai, one of 
the plaintiffs, should come on the 17th 

June, 192 , with the bahis of Tikan Mal's 
` firm in order to give evidence. This Gulab 
“Rai did not appear on the 17th June, 1:26, 
but Guraya Ram, a member of the firm, 
who had been conducting the suit through- 
out, waspresent. Because Gulab Rai did 
not appear in accordance with the Court's 
. order the Court dismissed the suit under 


O. XVII, r. 3, of the Civil Procedure Code. - 


Against this order this revision petition has 
been preferred. 

It is obvious that O. XVII, 7,3, of the 
Code of Civil Procedure, does not apply. 
Time was not granted to any party in this 
suit but the Court itself ordered Gulab Rai 
to be present with certain bahis in order 
to give evidence. If hedid not appear the 
Court should have heard the other evidence 
in the case and ‘then decided the suit on 
the merits. Even if O. XVII, r. 3, had ap- 
plied, it was still necessary for the Court 
to decide the suit on the merits upou such 
evidence as was before it. Theorder of the 
trial Court was totally illegal and I accept 
this revision and set aside its order dis- 
missing the suit. Ifurther direct it to be 
proceeded with the hearing of the suit, first 
giving the plaintiff an opportunity’ to pro- 
duce the evidence he desires and thereafter 
hearing the evidence which the defendant 
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wishes to lead. I make no order as to costs 
as the respondent has not appeared. 
A. f Revision accepted. 


QUDH CHIEF COURT. 
Ren? Appgat No. 25 oF 1926. 
February 8, 1927. 

Present :—Mr. Justice Hasan. 
GANDA PRASHAD AND anorHER— 
DEFENDANTS—A PPELLANTS 
VETSUS 
B. MAHADEO BUX—PtiarntirF— 
RESPONDENT. 

Oudh Rent Act (XXII of 1886), s. 140—Settlement 
Court decree—Decree for under-proprietary rights—- 
Cash allowance granted to under-proprietor from 
zemindar—Sutt for rent—Plea of payment by under- 
proprietor in shape of cash allowance—Set-off. 

A decree of a Settlement Court granted under- 
proprietary rights to the defendant on payment ofa 
rent of Rs. 32 per annum and at the same time allowed 
him an annual cash.allowance of Rs. 33 and odd in 
the same rights against the zemindar. In a suit by the 
zemindar for rent the defendant pleaded payment of 


the rent inasmuch as the plaintiff had not paid the 
nankar due to him: 


Held, (1) that the decree for cash allowance and for ` 
the lands being interdependent and the cash allow- 
ance having practically reduced the rent of the under- 
proprietary tenure, the zemindar was not entitled to 
recover rent; [p. 789, col. 2] - 

(2) that the plea of the defendant was not one of set- 
off and was not, therefore, barred by s. 140 of the 
Oudh Rent Act. [ibid.] i 

Rent appeal egainst a decree of thé 
District Judge, Rae Bareli, dated the 18th 
March, 1926, reversing that of the Assistant 
Collector, First Olass, Rae Bareli, dated the 
30th September, 1925. 

Mr. H Husain, for the Appellant. 

Mr. Radha Krishna, for the Respondent. 

JUDGMEN T.—This is the defendants’ 
appeal from the decree of the District 
Judge of Rae Rareli, dated the 18th of 
March, 1926, reversing the decree of en 
Assistant Collector of First Class of the 
eee place, dated the 30th of September, 
1925. 

The case is a very simple one but has 
been complicated by unnecessary introduc- 
tion of the plea of estoppel as against the 
plaintifi’s claim. The nature of this so-. 
called plea of estcprel will ke more appa- 
rent asthis judgment proceeds, 

The claim, cut of which this appeal 
arises, was laid for the recovery of rent 
under cl, 2 of s. 108 of the Oudh Rent Act, 


[100 1. O. 1927] GANDA PRASHAD v. 


1886. The defendantsin para. 7 of their 
written statement pleaded payment and the 
mannerin which the payment was made 
is.described in the same paragraph. They 
claimed under-proprietary rights in the 
lands in respect of which the rent was 
claimed. 4 

The Court of first instance found that 
the defendants had never paid rent for 
these lands and the ‘plaintiff in considera- 
tion thereof had never paid a certain 
nankar due from him to the defendants. 
In this view of the case the suit for arrears 
of rant was dismissed. 

On appeal by the plaintiff the plea of 
estoppel was introduced asif the Court of 
first instance had held that the plaintiff was 
estopped from bringing his suit for the re- 
covery of arrears ofrent. A good portion 
of the judgmeat of the lower Appellate 
Court is devoted to the discussion of 
reasons in support of the view that the 
plaintiff was not so estopped. - 

According to my judgment the defend- 
ants never raised any plea of estoppel and 
the judgment of the Court of first instance 
in dismissing the plaintiffs suit is not 
founded on that plea either. The grava- 
men of the defence was the payment of 
rent for which the claim was made. I am 
of opinion that that defence has well been 
established. The Counsel for the parties 
and the learned Judges of the Courts 
below are all agreed that the defendants 
have never paid the rent for which the 
lands they hold are liable. It is further 
agreed that the nankar or cash allowance 
payable by the plaintiff to the defendants 
has also never been paid by the former to 
the latter. This takes me back to the 
origin of the two rights involved in the 
consideration of the plea of payment. 

From a perusal of Exs. Al, A2, A3, A4 
and A5, which are orders and decrees of 
the First-Settlemeat Courts, it is abundantly 
clear that a decree for 5 bighas 3 biswas and 
17 biswansis ofland was made in favour of 
the predecessor-in-interest of the present 
defendants and it was in under. proprietary 
right. The actual words used in these 
documents are “inferior rights”. The rent 
for thèse lands was fixed at Rs. 32 per 
annum. This conclusion is supported by 
the entry in the wajib-ul-arz (Ex. A6) and 
by the entries in the revenue papers of the 
village since the Regular Settlement up to 
the present day. -By the same order the 
defendants further obtained a decree for a 
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sum of Rs. 33-5-3 annually as cash allowance 
in the same rights, that is under-proprie- 
tary right, against the zemindar, In Mr. 
Mac Andrew’s order of the 29th of April, 
1863, it was observed that the cash allow- 
ance granted under the decree of the 
Court could best be expressed by reducing 
the rent of the under proprietary tennre. 
The decree for the lands and the decree 
for the cash allowance were made inter- 
dependent and they were to be held by the 
defendants’ predecessor-in interest in the 
same right. I would, therefore, hold that 
.the plea of payment has been: established 
in this case. . 

In support of’ the decree of the Court 
bélow the learned Pleader for the respond- 
ent argued that the defence raised in this 
suit was one of set-off and as such was ex- 
cluded by the provisions of s. 140 of the 
Oudh Rent Act. This way of looking at 
the pleadings has been the source of all 
the confusion inthe caseand I decline to 
entertain the argument even for a moment. 
To my mind there is no plea of set-off. As 
already stated, it is a plea of payment 
though the manner in which the payment 
has been made is peculiar in this case. 

It was further argued on behalf of the 
respondent that the cash nankar was 
decreed as against the entire zemindary 
body of the village and that the respondent 
only holds a 14-annas share in that village. 
The answer to this argument is furnished 
by the judgment under appeal. The under- 
proprietary lands have in their entirety 
been thrown into the plaintiff's share at the 
recent partition and as I have already held 
that the liability for the cash nankar is 
inseparable from the under-proprietary 
tenure in the lands it follows that the 
plaintiff must bear the entire liability. 

I accordingly allow this appeal, set aside 
the decree of the lower Appellate Court and 
restore the decree of the Court of first 
instance with costs all through. 

G, H. Appeal allowed. 

A. 


. 


you. . 


ALLAHABAD HIGH COURT. 
Eixtcutton Suconp APPEAL No, 300 or 1926. 
January 13, 1927, 

Present:—Mr. Justice Iqbal Ahmad. . 
Musammat BASANTI—J upemMent-Dentor— 
APPELLANT 


versus i 
Tiru SIRDAR MAL-HARDAT RAI— 
Decrees- HoLDER—RESPONDENT. 


Limitation Act (IX of 1908), Sch. I, Arts. 181, 182— ` 


Application for execution—Suspension of proceedings 
— Subsequent’ application — Revival — Limitation — 
‘Striking off’ execution case, effect of. 

An execution case was ordered to be ‘struck off,’ on 
19th March, 1918.” On 2lst March, 1918, the judg- 
ment-debtor filed an application praying that satis- 
faction of the decree may be recorded. The appli- 
cation was allowed by the First Court but the Court 
of Appeal on 7th July, 1920, decided in favour of 
the decree-holder and rejected the application. The 
judgment-debtor filed a second appeal which was 
dismissed on 3rd November, 1921. The decree- 
holder applied for execution on 9th July, 1924; 

Held, that the application, having been filed more 
than three years after 19th March, 1918, and even 
more than three years after 7th July, 1920, when all 
bar to the execution of the decree had been removed, 
was barred by limitation. [p. 791, col. 1.1 

An application for revival of former proceedings in 
execution must be made within 3 years from the date 
on which those proceedings were suspended. [ibid.] 

Chattar Singh v. Kamal Singh (1), followed. 


Execution second appeal against a 


decree of the Additional Judge, Cawnpore, 


dated the 6th of January, 1926, 

Mr. P. L. Banerji, for the Appellant. 

Mr. Saila Nath Mukerji, for the Respond- 
ent, 


JUDGMENT.—This is a judgment- 
debtor’s execution second appeal and arises 
under the following circumstances: — : 

The decree now under execution was 
obtained by the decree-holder firm on the 
llth of January, 1915. An application for 
execution, before the application giving 
rise to the present appeal, was filed on the 
27th of February, 1918, and it is admitted 
on all hands that that application was 
issued to the judgment-debtor but was not 
served on her, and on the 14th of March, 
1918, the Execution Court directed the 
decree holder to take appropriate steps for 
the service of notice on the judgment- 
debtor till the19th of March, 1918. This 
was not done by the decree-holder within 
she time allowed. The case was put up 
oefore the Court on the 19th of March, 
1918. On that date the judgment-dehtor, 
ihough not sevel with a notice of the 
application for execution, appeared and 
iled an application to the effect that she 
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had paid theentire decretal amount. On 
that date the Execution Court ordered the 
execution case to be struck off, 

Two days later, viz, on the 21st of 
March, 1918, an application was filed by 
the judgment-debtor praying that satisfac- 
tion of the decree be certified in accord- 
ance with the provisions of O. XXI, r. 2, 
Civil Prozedure Code. ‘This application 
was opposed by the decree-holder but was 
allowed by the First Court on the lith of 
May; 1918. On appeal by the decree holder 
the decision of the First Court was reversed 
by the Court of first appeal on the 7th of 
July, 1920, and the application of the judg- 
ment-debtor filed by her on the 2lst of 
March, 1918, was rejected. Against the 
decision of the Court of first appeal the 
judgment-debtor filed an appeal in ihe 
High Court which appeal was dismissed 
on the 8rd of November, 1921. The pre- 
sent application for execution was filed 
by, ie decree-holder on the 9th of July, 
1924, ' 


The Court of first instance held, that the 
contention of the decree-holder that in com- 
puting the period of limitation she was en- 
titled to exclude the.time intervening be- 
tween the 21st of March, 1918, the date on 
which the application was filed by the judg- 
ment debtor, and the 3rd of November, 1921, 
the date of the decision of the High Court, 
was not wellfounded. It pointed out that 
there was no bar to the execution of the 
decree after the 7th of July, 1920, when the 
Court of first appeal decided that the pay- 
ment alleged by the judgment-debtor had 
not been made. In this view that Court held 
that the application for execution was time- 
barred. 


The decision of the Court of first instance 
has been reversed by the lower Appellate 
Court. The lower Appellate Court while 
agreeing with the Court of first instance 
that there wasno bar to the execution of 
the decree by thedecree-holder after the 
7th of July, 1420, has held that the order 
dated the 19th of March, 1918, striking off 
the execution case should be treated as an 
order simply directing the record of the 
case to be consigned to the record room 
and has further held that the present ap- 
plication for execution filed by the decree- 
holder should be treated as an application 
asking for the revival of the former pro- 
ceedings aad that, if the present application 
is go treated, it is not barred by time. Iam 
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unable to agree with the decision of ths 
lower Appellate Court, 

Uvenif the time between the 2lst of 
March, 1918, and the 7th of July, 1920, be 
excluded in computing the period of limit- 
ation, the present application was filed 
more than 3 years after the order of the 
Execution Court dated the 19th of March, 
1918, striking off the execution case. After 
the 7th of July, 1920, when toe Court of 
Appeal rejected the application of the judg- 
men'-debtor, there was no bar to the execu- 
tion of the decree and the present appli- 
cation was filed even more than 3 years 
after that date, even if by the order dated 
the 19th of March, 1918, the Execution 
Court did notintend to dismiss the appli- 
cation for execution altogether and did 
intend merely to consign “tha case to 
the record room pending the decision 
of the julgment-debtor’s objection” the 
present application for execution having 
been filed more than three years after the 
date of that order, and even more than 3 
years after the 7th of July, 1920, when all 
bar to the execution of the decree was 
removed by the decision of the Appellate 
‘Court, was barred by limitation. It has 
been held by a Full Bench of this Court 
in the case of Chhattar Singh v, Kamal 
Singh (1) that an application for revival 
of former proceedings in execution must 
be made within 3 years from the date on 
which those proceedings were suspended. 
For these reasons the decision of the Court 
of first instance was perfectly: correct and 
ought to be restored. 

The learned Counsel for the respondent 
has relied on the case of 'Yakub Aliv, Durga 
Prasad (2). That case has no bearing on 
the present case. In that case it was held 
that frivolous objections to the .execution 
of a decree on the parbof a judgment-debtor 
with a view to delay the execution of the 
decree amount to‘‘fraud” within the meaning 
ofs. 48 (2) (2) ofthe Civil Procedure Oode. 
That is aquestion that obviously does not 
arise in the present case. 

I set aside the decree of the Court below 
and restore that of the Court of first in- 
stanc3. Under the circumstances I direct 
the parties to bear their own costs. 

ALN. A. Appeal allowed, 


(1) 100 Ind. Cas. 692; A. I. R. 1927 All. 16 (F. B.) 


(2) 65 Ind. Oas. 877; 20 A. L. J,185; 444.319; A. 
T. R. 1922 All. 145. 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
ORIGINAL CIVIL MISCELLANEOUS APPEAi. 
No. 6 or 1921. 

February 14, 1922. 
Present:—Mr. Kennedy, A. J. O. 
HIRANAND MULCHAND— APPELLANT 

, versus 

OFFICIAL REORIVER-—RESPONDENT. 

In the matter of INSOLVENGY or J ETHA- 
NAND GOVERMAL. 

Provincial Insolvency Act (V of 1920), ss. 68, 64 
—Declaration of dividend-—Claims subsequently pro- 
ved, priority of—Final dividend, declaration of-- 
Notice, form of. 

Orediters who prove their claims after declaration 
and payment of any dividends, do not rank pari 
passu as between themselves, but, are, under the pro- 
visions of s. 63 of the Provincial Insolvency Act, 
entitled to payment in full in the order of their 
proving their respective claims so long as there are 
funds left in the hands of the Official Receiver liable 
for distribution The claim of any such creditor can- 
not, therefore, be held up until the claims of all such 
creditors are decided. [p. 792, col. 2.] 

The notice under s. 64 of the Provincial Insolveney 
Act for the declaration of the final dividend should 
be one not calling upon the public to notify claims 
but one calling upon such of the creditors as have 
already notified their claims to prove their claims 
within a fixed time. [p. 792, col. 1., 

Appeal against an order of the Official 
Receiver, dated the 2ist November, 1921. 

Mr. Kundanmal Dayaram, for the Appel- 
lant. 

Mr, Kimatrati Bhojraj, for the Respond- 
ent. 

JUDGMENT.—These proceedings 
arise out of thé order of the Official Receiver 
in Insolvency Application No. 32 of 1920, 
dated 14th February, 1922. It appears that 
one Jethanand Govermal became insolvent 
and his estate vested in the Official Receiver. 
The Official Recsiver proceeded to frame a 
schedule of creditors and get in the ,estate. 
Oa the 26th September, 1921, the schedule 
had claims to the extent of four thousand 
rupees and had a balance of about Rs. 4,800 
to the credit of the estate. The Official 
Receiver thereupon declared a dividend of 
eight annas in the rupee to scheduled cre- 
ditors. Onthe 3rd November, the Official 
Receiver contemplated a further dividend 
and directed notice to be issued in the 
Sind Official Gazette calling upon creditors 
to prove their claims. The said notifica- 
tion, however, does not run in the way re- 
quired by the order of the Official Receiver 
but requires creditors to file their claims 
on or before the 22nd November, 1921. 
One Verhomal turned up on the 22nd and 
potified his claim which was admitted and 
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the name of Verhomal was entered on the 
schedule on the 28th. In the meantime, 
on the 26th, the present appellant Hiranand 

turned up and notified his claim. This 
* claim was, however, summarily rejected by 
the Official Receiver on the 28th. The 
appellant comes here in appeal against that 
order. 

I donot think that the procedure of the 
Official Receiver was correct. The order 
for notice of the 3rd November apparently 
contemplates a final dividend in which case 
unders. G4 the correct notice is a notice 
not calling on the public to notify claims, 
but a notification calling on such of the 
creditors as have already notified their 

„claims to prove their claims within a fixed 
time. 

It is clear from s. 33 of the Act that any 
creditor may put in his claim to be entered 
in the schedule at any time upto the date 
of the discharge of the insolvent, and the 
Court must before deciding on that appli- 
cation issue notice to the insolvent and to 
the other creditors who have proved their 
debts. The notification, therefore, in the 
form as issued was an unnecessary and an 
invalid notice and may be disregarded. 
These two people viz., Verhomal and the 
appellant and any one else who may have 
appeared in consequence of that notifica- 
tion may be considered to have appeared 
under s. 33. As far, therefore, as the order 
ofthe Official Receiver rejecting the appel- 
lant’s application to be put on the schedule 
goes, I set itaside and direct the Official Re- 
ceiver to dispose of that application accord- 
ing to law. ; 

As I say the appellant may now be able 
to get his name on the schedule if he 
wishes. What the appellant wants is, how- 
ever, something more than that. As I 
understand under the provisions of s. 63 
the rights of creditors are these :—At 
the iime of the distribution of the dividends 
all creditors already on the schedule rank 

, equally. 
distribution or after the declaration of that 
dividend, should he succeed in proving his 
claim, is entitled if there are any unassign- 
ed assetsin the hands of the Official Re- 
ceiver, to be paid, to the extent of these 
assets, a dividend atthe same rate as that 
already paid or declared to the scheduled 
vreditors. , The law does not say precisely 
what isto happen’ if several creditors ap- 
pear after such declaration and at such short 
intervals tLat their appearances are made 
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before there has been a pronouncement on 
the validity of the claims of any of them, 
This is what has happened here. Verho- 
mal’s claim was admitted on the 28th, the 
appellant's claim which has not yet been 
decided on was presented on the 26th. 
What the appellant apparently wishes is 
that the payment to Verhomal should be 
held up untill there has been a decision cn 
his claim so that if there is a favourable 
decision on his claim he will rank equally 
for dividend with Verhoma]. I cannot read 
any such instructions in the words ofs. 63 
and it seems to me that s. 63 contemplates 
payment in full to each succeeding creditor 
who comes in after the framing of the 
schedule in the order of his proving his 
claim as long as there are any funds left 
in the hands of the Official Receiver liable 
for distribution. This, of course, is the pro- 
cedure in execution and to hold otherwise 
would be, it seems to me, to enable any evil 
disposed person to hold up distribution of 
the dividend by notifying his claim but 
not proceeding to proveit. No doubt, such 
attempts would be frustrated when the 
time came to make a final dividend as there 


, ig a provision in s. 64 that he must either 


prove his claim within the time fixed in the 
final notice or must forfeitit. As far, there- 
fore,as I can understand the law the pre- 
sent appellant is not entitled to hold up 
the dividend until.such time as the validity 
or, otherwise of his claim is pronounced ou, ` 
While, therefore, I set aside the order of: 
the Official Receiver summarily rejecting 
the claim of the appellant to be placed on 
the schedule, I also set aside the interim 
order ofthis Court prohibiting the Official 
Receiver from making a distribution. No 
order as to costs. 
P. B. A. Order set aside, 


OUDH CHIEF COURT. 
Seconn OvIL APPEAL No. 311 oF 1925. 
April 13, 1926. 
Present :—Mr. Justice Raza. 
KUNWAR BAHADUR AND OTHERS— 
DEFENDANTS—-APPELLANTS : 
: versus 
NAIB—Puaintirr, RAM SARUP— 
DEFENDANTS—- RESPONDENTS. i 
Civil Procedure Code (Act V of 1908), s. 100— Second 


appeal—Finding of fact—-Evidence not considered—- 
Interference. 


There is no jurisdiction to entertain a second 
appeal on the ground of an erroneous finding of fact, 
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The fact that evidence, including documentary evi- 
dence, has not been properly considered is not, there- 
fore, a ground for second appeal. 


Appeal from a decree of the Sub- 
ordinate Judge, Bara Banki, dated the 24th 
February, 1925, upholding that of the 
Munsif, Fatehpur, dated 24th April, 1924. 

Mr. Girja Saran Lal, for the Appellants. 
a Wasi Hasan, for the Respondent 

‘No. 1, 


JUDGMENT.-—This is an appeal 
from a decree of the learned Subordinate 
Judge, Bara Banki, dated the 24th February, 
1925, affirming a decree of the learned 
Mune, Fatehpur, dated the 24th April, 
The dispute in this case relates to grove 
No. 186 in village Zainabad, Pargana 
Satrikh, District Bara Banki. Both the 
lower Courts have found that the plaintiff 
has a half share in the grove in suit and 
that he has been in possession within 
limitation. The plaintiff was dispossessed 
only in August 1922. The present suit was 
instituted in November 1922. 

I have ‘heard the appellants’ learned. 
Counsel. He has attempted to show that 
the evidence in this case (specially the docu- 
mentary evidence) was not properly con- 
sidered by the lower Courts. So far as I 
-see there isnoforce in this appeal. The 
findings in question are findings of fact 
. based upon admissible evidence and cannot 
be impugned in second appeal. It should 
be borne in mind that there is no jurisdic- 
tion to entertain a second appeal on the 
ground of even an erroneous finding of fact. 
The weight or value of the evidence is not 
the subject for discussion in second appeal. 
The evidence produced by the parties has 
been duly considered by the lower Courts 
and their findings must be accepted in 
second appeal. 

The plaintiff has filed ecross-objections. 
So far as I see there is no substance in the 
_eross-objections also. The respondent's 


learned Counsel relies: on oral evidence | 


principally but that evidence has been duly 
considered by the learned Munsif. He was 
not satisfied with the evidence produced 
by the plaintiff to show that the trees which 
had been cut from time to time were the 
defendant's trees and not the plaintiff's 
trees. I am not prepared to disagree with 
a finding of the lower Courts on that-point 
also. 


Hence I dismiss the appeal and also the 


` eross-objections with costs. The decree of . 
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the lower Appellate Court is confirmed in 
all respects, o. 
A, clppeal dismissed, 


LAHORE HIGH COURT. 
MiISCELLANEOUS Civi Petition No. 456 
oF 1926. 

(OivIL APPEAL Case No. 616 or 1926). 
January 18, 1927. 
Present:—Mr. Justice Dalip Singh, 
BIRU RAM —PBTITIONER 
versus 
RODA MAL AND oTHERS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0. IX, r. 9 
—Dismissal in default-——Restoration—'Sufficient cause’ 


—Misjudyment of Counsel as to when case will be 
taken up. 


Misjudgment on the part of a Counsel as to when 
his case was probably going to be taken up, where 
there is no statement that he was engaged in some 
other case, is not a sufficient ground for his absence 
when a case is taken up. [p. 794, col. 1,] 

Mohar Chand v. Habib (1), distinguished. | 

Petition under O. XLI, r. 19 Oivil Pro- 
cedure Code for restoration of the Appeal 
Case No. 616 of 1926 dismissed in default of 
Mr. Justice Jai Lal on the 29th June, 1926. 

Original Insolvency Case No.5 of 1925, 
decided by the District Judge, Jullundur, 
dated the 8th January, 1926. 

. Mr. Lal Chand Mehra, for the Petitioner 

Messrs. Jagan Nath Aggarwal and Duni 
Chand Gupta, for the Respondents, 


ORDER.—This appeal was dismissed 
for default on the 29th of dune, 1926. On 
the 3rd of July, 1926, an application was 
put in for restoration. An affidavit accom- 
panied the application, and in this the 
petitioner stated that the petitioner's Coun- 
sel was present in Court on the 29th of 
June. The first case in the Court was not 
finished till 1 o'clock and the petitioner's 
Counsel thought that his case which was 
No.4 on thelist would not come up till 
after lunch and so went away. In the 
meantime, the case was called on and waa 
dismissed in default, The fourth ground 
stated that the petitioner did not attend 
because the case had not been put in the 
weekly list. This last point is incorrect 
and Counsel for the respondents has shown 
me that the case was in the weekly list on 
the 15th of June, 1926. There is nothing 
to show why this application to restore waa 
not put in on the same date when Counsel 
for the petitioner came to know of the dis- 
missal in default. Counsel for the peti- 
tioner has cited Mohar Chand v. Habib (4), 


(1) 89 Ind. Cas. 795; A. I. R. 1925 Lah. 617, 
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but in that case the facts are quite different. 
Ido not see that a misjudgment by the 
petitioners’ Counsel, who does not state 
that be was. engaged in some other Court, 
of the length of time that a particular case 
would take is any ground for absenting 
himself, and I, therefore, dismiss the appli- 
cation to restore with costs. 
R L Application dismissed. 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

CiıviL Revision No. 189 oF 1926, 
February 2, 1927. 
Present:—Mr. Findlay, J. C: 

D. ROZARIO—DEFENDANT— 
APPLICANT 
versus 
HARBALLABH ONKARJEE— PLAINTIFF 

—Non- APPLICANT. F 

Stamp Act (II of 1899), s. 2 (5) (22)—Instrument, 
attested and not payable to order or bearer, whether 
bond or promissory-note—Oral evidence as to interest, 
whether admissible —Evidence Act (I of 4872), s. 92, 
proviso 2. 

Jf an instrument whereby a person obliges him- 
self tolpay money to another is attested by a witness 
and the amount due thereunder is not payable to 
order or bearer, it is a bond as defined in s. 2 (5) of 
the Stamp Act, and not a promissory note as defined 
jn s. 2 (22) of the Act. 

In the absence of any stipulation as to interest in a 
‘bond, oral evidence is admissible to prove a separate 
agreement about it under s. 92, proviso 2, of the 
Evidence Act; the evidence must, however, be very 
satisfactory and strong in order to establish such 4 
separate oral agreement when the bond is silent 
about it. ° as 

Application for revision of decree of the 
Judge, Small Cause Court, Nagpur, dated 
the 23rd March 1925, in Small Cause Court 
Suit No. 2342 of 1925, . 

Mr. S. K. Ghosh, for the Applicant, 

ORDER.—The first point in this case 
is whether the instrument (P.1) is a bond 
or a promissory note as defined in sg. 2, 
els. (5) and (22) respectively, of the Indian 
Stamp Act. Undoubtedly, the instrument 
in question would have been a promissory 
note but for the fact that it was attested 
byawitness The note in question is not 
payable to order or bearer, and, in those 
circumstances, I think the lower Court was 
correct in treating it asa bond. 

The next question is whether, in spite 
of the silence of the bond as to interest, 
there was any agreement to pay interest 
at Rs. 2 per cent. per mensem. 

Iso far agree with the lower Court that 
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oral evidence was permissible under s, 92, 
proviso 19), Evidence Act, to prove a sepa- 
rate agreement as regards interest, but I 
am not satisfied with the evidence produced 
on this point in the present case. In a 
document like the present, where no men- 
tion of interest is made, very satisfactory 
and strong evidence is, in my opinion, 
essential in order to establish any sueh 
separate agreement as is alleged to have 
been arrived at orally in the present case. 
It is significant that Naidut, the attesting 
witness, says that Rs. 50 prospective inter- 
est was already included in the bond and ' 
that no other agreement re interest was 

come to. Of the two witnesses who support 

the plaintiff, one is a fellow-Railway ser- 

vant and presumably in a position subordi- 

nate to the plaintiff, and Iam not satisfied, 

on the evidence of Jagannath (P. W. No. 3) 

as to the genuineness of the plaintiff's 

claim in this connection. JI, therefore, 

decline to allow interest in ihe present - 
case. 

On a third point, however, I find it 
necessary to remand the case to the lower 
Appellate Court. I saw cause to admit in 
this Court a memorandum (A. 1) pro- 
fessing to come from the plaintiff-non- 
applicant to the defendant-applicant, dated 
llth August (year not stated) asking for 
payment of certain money. This letter, 
it is alleged on behalf of the applicant, 
shows that the debt in suit was re-payable 
by instalments. On the other hand, the 
plaintiff-non-applicant has filed an affidavit 
to the effect that this letter relates to a 
previous loan of Rs, 10 taken in the year 
1922; the non-applicant’s statement in this 
connection has been recorded by me and, 
on the other hand, the applicant has sworn 
before me that he never took any such 
loan of Rs. 40 in 1922 or in any other year. 
This is a matter which, in my opinion, 
should be elucidated by taking further 
pleadings and, if necessary, evidence in 
the lower Court and [remand the caseto . 
that Court fora finding on the following 
issue: — 

Did the applicant Rozario take a loan 
of Rs. 40 from the non-applicant Hariballabh 
Ookarjee Trivedi in 1922 or in any other 
year and, if so, does the memorandum (N. 
P. 1) refer to the said loan of Rs. 4C or to 
the loan evidenced by P.1? 

The lower Court will take whut further 
pleadings and evidence may be necessary 
on this issue and will submit its finding 
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to this Court by 11th April, 1927, There- 
after, 15 days will be allowed for filing 
of objections thereto and the case will 
be finally heardon 27th April 1927. Costs 
will abide the result. 


AN. A, Case remitted, 


LAHORE HIGH COURT. 
Friese Civic APPEAL No. 2468 or 1926: 
January 24, 1927. 
Present:—-Mr. Justice Addison. 
Firm SUNDAR SINGH-JIT SINGH— 4 
PLAINTIFR— APPELLANT 


VETSUS 
Firm GULAB SINGH-KALYAN 
SINGH raroven KIRPA RAM—DEFENDANT 
RESPONDENT. ; 

Contract Act (IX of 1872), s. 107—Right of re-sale 
—Consignment through Ratiway—Property in goods, 
when passes to purchaser—Re-sale, right of, how to 
be exercised-—Reasonable notice to purchaser. 

It is settled law that goods cannot be re-sold at the 
risk of the purchaser under s. 107 of the Contract Act 
until the property in them has passed to him. [p. 
797, col. 1.] i 

Gulab Rai-Sagar Mal v. Nirbhe Ram-Nagar Mal (2), 
followed. 

Where goods are sent through Railway and the Rail- 
way receipt is addressed to the consignor himself, 
to be delivered to the purchaser only on the receipt 
ofthe price for the goods, the property in the goods 
does ral pass to the purchaser till the price is paid. 

ibid] - f i : 

t Ram Prasad Babu v. Paul Brothers (1), followed 

“A vendor who elects to exercise the right of re-sale 
given to him bys. 107, Contract Act, is bound to 
wait for a reasonable time after giving notice to the 
vendee of his intention to re-sell before actually re- 
selling. [ibid.] 

Prag Narain v. Mul Chand (3) Firm Abdul Hakim- 
Muhammad Sadik v. Joho Jautzen (4), followed. 

First appeal from a decree of the Sub- 
Judge, Fourth Class, Amritsar, dated the 
6th February, 1926. 

JMr. J.G. Sethi, for the Appellant. 

Mr. Fakir Chand, for the Respondent. 

JUDGMENT.—The firm Gulab Singh- 
Kalyan Singh (hereafter to be styled firm 
A) agreed to supply sugar to the firm 


Sundar Singh-Jit Singh (hereafter to be 


styled firm B) and an indent was written 
by the former firm on the 12th March, 1924, 
in the following terms :— 

“Firm A has received Rs. 550 as earnest, 
money on account of 55 bags of No. | 
Partalpore sugar which firm A has agreed 
to sell to firm B at Rs. 20-8-0 per maund 
mill delivery, Firm A has agreed to make 


ak 
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delivery in the month of March. It will 
hand over the Railway receipt when it 
réceives it on payment of the balance 
money by firm B. Firm B will be liable 
for interest if it fails to accept the Rail- 
way receipt within one day. Firm A will 
allow interest on the earnest money of 
Rs. 550 from the date of the indent.” 

On the 24th June, 1924, firm A sued 
firm B in the Small Cause Court, Amrit- 


-sar, for Rs. 92-16 on the allegation that 


firm B had refused to take the goods and 
pay the money though notice was given 
to it on the 22nd April, and on the 30th 
April, the last notice also stating that the 
goods would be re-sold at the risk of firm 
B if it did not complete the contract. 
Accordingly on the 3rd May the goods were 
re-sold, the loss amounting to Rs. 92-1-6 
after setting off the earnest money of 
Rs. 550. 

On the Ist July, 1924, firm B sued firm 
A in the Court of the Sub-Judge, Fourth 
Class, Amritsar, for refund of the earnest 
money of Rs. 550 together with Rs. 20 in- 
cidental expenses, on the ground that firm 
A committed a breach of the contract, 
According to this plaint the agreement was 
that Railway receipt would be given to 
firm A hy firm B when firm B paid the 
halanes to firm A and that after the 
Railway receipt was offered then firm A 
could charge interest provided the money 
was not paid, Firm <A, however, never 
informed firm B of the arrival of the goods 
or asked for the balance and refused to 
complete the contract when firm B gave 
notice to it on the 16th June, 1924. 

Both suits were sent to the Sub-Judge 
Fourth Class, for trial, -The plaint in the 
one suit was taken as the pleadings in the 
other suit. The Sub-Judge, Fourth Class 
has decreed the suit of firm 1 for Rs. 92-1-6 
with costs and dismissed the suit of firm 
B with costs. Against the decree award- 
ing firm A Rs. 92-1-6 firm B presented a 
revision petition in this Court and it was 
admitted to a hearing. Later the appeal 
by firm B in the Court of the District 
Judge against the dismissal of their suit 
for Rs. 570 was transferred to this Court, 
to be heard with the revision petition. This 
judgment will dispese of both the appeal 
and ihe revision. 

It has been proved that it was not till 
the 28th March, 1924, that firm B informed 
firm A where they wanted the sugar to 
be sent to. Firm A had contracted in Janu- 
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ary with Begg Sutherland & Co. to get this 
‘particular sugar from them. Immediately 
after the 28th March whem firm B told 
firm A that it wanted the sugar sent to 
Amritsar steps were taken to have it con- 
signed there and notice came from Begg 
Sutherland & Co. on the 22nd April, 1924, 
that the Railway receipt was available. 
Thongh, therefore, the terms of the indent 
were for March delivery it must be held 
that the goods arrived in time, as they 
were sent immediately after firm B told 
firm A on the 28th March that the goods 
should be consigned to Amritsar. 

There is some evidence to the effect that 
firm B was told on or about the 22nd 
April that the Railway receipt had reached 
the Office of Begg Sutherland & Oo, in 
Lahore. The broker P. W. No. 1 bas said 
that firm B promised to get the Railway 
receipt from Lahore. It was argued, how- 
ever, that firm B could not have so pro- 
mised as the indent is clearly to the effect 
that firm A agreed to hand over the Rail- 
way receipt to firm B on payment to firm A 
of the bulance money. There is, no doubt, 
that that was the contract and unless very 
good evidence was given that the parties 
later agreed to modify it, it must be held 
that it was the duty of the firm A to 
offer the Railway receipt to firm B in 
Amritsar on payment of the balance 
money. The evidence is not good enough 
to establish this. Admittedly the Railway 
receipt was never offered to firm B at 
Amritsar. It would, therefore, follow that 
firm’ A committed the breach of the con- 
tract. 

One witness, P. W. No. 10 has stated that 
when he purchased goods from Begg 
Sutherland & Co. he paid money to them 
at Lahore. This does not establish any 
custom, Besides, it is not clear from the 
statement of this witness whether he dealt 
direct with Begg Sutherland & Co. or 
through someone else. His evidence, there- 
fore, proves nothing. 

P. W. No. 12is the agent at Amritsar 
of Begg Sutherland & Co. He is closely 
connected with firm A which contracted 
to supply firm B with the sugar in ques- 
tion. According to him the usual practice 
was that the money for goods was paid to 
the Company at Lahore. His statement is 
not sufficient to establish any custom. 
Besides, though that might be the custom 
When the agent contracted to supply per- 
sons direct, it does not follow that it was 
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the custom when any other person than 
the agent contracted to supply the goods. 
Ono the evidence, therefore, no such custom 
as was allegad, namely, that firm Bshould 
have gone to Lahore to Begg Sutherland 
& Co. and obtained the Railway receipt 
there has been established and further the 
contract itselfis quite clear that it was 
the duty of firm A to get the Railway re- 


.ceipt and offer it to firm B on payment 


of the balance. As this was not done by 
firm A it must be held to have committed 
the breach. l 

Firm B had to pay in all Rs. 2.818-12 
from which had to be deducted Rs. 550 
the earnest money. It had thus to pay 
Rs. 2,268-12 when the Railway receipt was 
offered toit by firm A. Nowfirm A had 
only to pay Begg Sutherland & Co. 
Rs. 2,612-8 of which it had already paid 
Rs. 660 as earnest money. Firm A could, 
therefore, get the receipt from Begg 
Sutherland & Co. at Lahore on payment 
of Rs. 1,952-8-0 whereas firm B had still 
to pay firm A Rs. 2,268-12. It is impossi- 
ble to believe in these circumstances that 
it was meant that firm B should go to 
Lahore and obtain the Railway receipt 
on paying the balance due to Begg Suther- 
land & Co. Counsel for firm “A has been 
unable to show me in what manner such 
m arrangement could have been carried 
out. 

On the finding above that the breach was 
committed by firm A in not obtaining the 
receipt according totheindent and offer- 
ing it to firm B both the revision -petition 


.and the appeal must be accepted. There 


are, however, certain other matters in 
connection with these cases which must be 
mentioned. It has been proved that firm ` 
B was given notice on the 30th April that, 
if it did not take the goods and pay the 
money, firm A would re-sell them at their 
risk. Firm A then proceeded to Lahore 
on the 2nd May and got from Begg Suther- 
land & Co., the Railway receipt probably 
on the morning of the 3rd May. Its re- 
presentative returned to Amritsar on the . 
3rd May and that very day that is the day 
when the Railway receipt was obtained by 
it, firm A sold the goods. The suit as 
brought was under s., 107 of the Contract 
Act for the loss incurred by the re-sale. 
In Rim Prasad Babu v. Paul Brothers 
(1) it was held that where goods were 


(1) 90 Ind, Cas. 281; A. I. R. 1926 Oudh 46.. 
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sent through Railway, the Railway 
receipt being addressed to self to be de- 
livered through a Bank to the purchaser 
only on the receipt of the price for 
the goods, the property in the goods did 
not pass to the purchaser till the price 
was paid. In the present case the Railway 
receipt was addressed by the consignor to 
himself, Until, therefore,.the price was 


paid-by firm B the property in the goods . 


did not pass to it. A similar view was 
taken in Gulab Rai-Sagar Mal v. NirbheRam 
Nager Mal (2). It is settled law that goods 
cannot be re-sold at the risk of the pur- 
chaser tnder s. 107 of the Contract Act 
until the property in them has passed to 
him. It, therefore, follows that even there 
had been a breach the suit should only 


have been for damages to be measured 


by the difference of the rate between the 
contract price and the rate on the date of 
the breach and the present suit was in- 
competent. Thereis evidence about the 
rates of Java and other kinds of sugar 
but none of Partalpore sugar. For this 
reason also the suit by firm A should have 
failed. 

Again it was held in Prag Narain v. 
Mul Chand (3) which has been followed in 
Firm Abdul Hakim-Muhammad Sadik v: 
Joho Jautzen (4) that if a vendor on a 
breach of contract by non-payment of the 
purchase-money elects to exercise the 
right of resale given to him by s. 107 
of the Indian Contract Act, not only is 
the vendor bound to wait for a reason- 
able time after giving notice to the vendee 
of his intention to re-sell before actually 
re-selling but he is also bound to exercise 
his right of re-sale within a reasonable 
time after the date of the breach. In 
the present case notice of re-sale was given 
on the 30th April before the Railway re- 
ceipt was with firm A and on the 3rd May, 
that is, the very day, firm A obtained the 
Railway receipt the goods were re-sold, 
There could thus have been no proper 
steps to advertise the goods and to see that 
the best possible price was obtained. In 
these circumstances firm A, even if the 
breach had been committed by firm B, 
would only have been able toclaim damages 
on the difference of rates and not on the 
joss on re-sale. | 

(2) 79 Ind. Cas. 194; A. I. R. 1924 Lah. 239; 4 Lah. 


23. 
2 19 0, 535; A. W. N. (1897) 150; 9 Ind. Dec. (x. s.) 
(4) 72 Ind. Cas, 772; A, I. R, 1924 Lah, 319, 


PRAN KUMAR PAL V. DARPAHARI PAL. 


4 


°. 797 


I accordingly accept the fevision and 
dismiss the suit of Gulab Singh-Kalyan 
Singh with costs throughout. I also accept 
the appeal and grant the firm Sundar Singh- 
Jit Singh a decree for Rs. 550 with costs 
throughout. l 

R, L. 

A N.A, 


Revision accepted. 


CALCUTTA HIGH COURT. 
TAPPEAL FROM ORIGINAL CIVIL JURISDICTION 
No. 8l or 1926. 
July 2, 1926. 

Present:—Sir Lancelot Sanderson, Kr., 

Chief Justice, and Mr. Justice Panton, 

PRAN KUMAR PAL CHAUDHURY — 

APPELLANT 


VETSUS 
DARPAHARI PAL CHAUDHURY — 
RESPONDENT. 
_ Letters Patent (Cal.), 1865, cl. 13—Probate proceed- 
ings, whether ‘suit'—Transfer— Jurisdiction of High 
Court—Order of Single Judge—Appeal. 
Proceedings for the grant of Probate which are 
contested come within the meaning of the word ‘suit’ 
in cl. 13 of the Letters Patent of the Calcutta High 
Court. [p. 799, col. 1.) i 
The High Court has, therefore, jurisdiction to order 
the transfer of such proceedings from a subordinate 
Court to itself. [p.800, col. 1.) 
In the goods of Colonel John Shelton (2), followed. 
“An order passed by a Judge of the High Court 
sitting on the Original Side, for transfer of Probate 
proceedings from a District Court to the High 
Court under cl. 13 of the Letters Patent, is not appeals 
able. [p. 798, col. 1.) 
Khatizan v. Sonairam Daulatram (1), followed. 
Appeal from the judgment of Mr. Justice 
Gregory, dated the 23rd March, 1926, 
Mr. N. N. Sircar (with him Mr, B. K. 
Ghose), for the Appellant. 
The Advocate-General (with him Mr. S. R. 
Das) for the Respondent. 


JUDGMENT. 

Sanderson, O. J.—This isan appeal 
by Pran Kumar Pal Chaudhury against 
the judgment of my learned brother Mr. 
Justice Gregory, delivered on the 23rd of 
March, 1926. 

It appears that certain Probate proceed- 
ings were pending in tre Court ofthe learn- 
ed District Judge of Barisalin which the 
appellant was the plaintiff and the re- 
spondent was the defendant. : 

A Rule had been granted by a learned 
Judge, sitting on the Original Side cf this 
Court, calling upon the appellant to show 
cause why the Probate Suit No. 2 of 1926 
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pending in thé Court of the District: Judge 
of Barisal should not. be removed from the 
said Court at Barisal to this Court for trial 
of the same by the Hight Court. | 

That Rule was heard by Mr. Justice 
Gregory and, on the merits, he camè'to the 
conclusion that, for the purpose of justice 
and on considerations of convenience, it 
was proper that the Probate case pending 
at Barisal should be removed and tried 
and determined in the High Court. He, 
therefore, made the Rule absolute and, in 


the exercise of the power conferred by cl.. 


13 of the Letters Patent, he directed that 
Probate Case No. 2 of 1925 then pending 
-in the Court of the District Judge of Barı- 
sal should be removed from that Court 
and should be tried and determined in the 
High Court. 

The facts which it is necessary for me to 
mention are as follows:— 

The testator died at Faridpur in Mareh 
1925, and it was alleged that he made a 
Will, dated the 9th of August, 1907. On 
the 26th of August, 1925, the appellant, who 
had been appointed executor under the 
Will, applied for Probate in the Barisal 
Court. Onthe 9th of September, 1925, the 
widow of the testator filed a caveat obiect- 
ing tothe granting of Probate. The re- 
spondent, who isthe minor son of the tes- 
tator, filed a written statement on the 28th 
of October, 1925,and the ground of his 
objection to the Will was that the Will 
was a forgery, and it was alleged that the 
deceased man had been of unsound mind 
since the year 1903. The proceedings in 
the Barisal Court were headed ‘Probate 
Suit No. 2 of 1925.” 


The grounds upon which the learned 
“ Judge decided this appli ation have not 
been investigated in this Court, because 
. the learned Advocate, who appeared for the 
appellant, stated that, if the learned Judge 
had jurisdiction undercl. 13 of the Letters 
Patent to direct that the case should he 
tried in the High Court on the ground that 
the proceedings were a “suit” within the 
meaning of cl. 130f the Letters Patent, he 
was bound by the decision of the late Mr. 
Justice Mookerjee and another learned 
Judge of this Coùrt in the case of Khatizan 
y, Sonairam Daulatram (1) that there was 
no appeal in such a case, ; 
Tre point on which the learned Advocate 
*yelicd was rot taken befcre the learned 


{1) 60 Ind, Cas. 963; 47 C, 1104, 
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Judge on the Original Side. Shortly stated 
it was as follows:— : f 

The argument was that the learnec 
Judge had no jurisdiction, because the 
proceedings in the Barisal Court were no: 
a “suit” within the meaning of cl. 13 of the 
Letters Patent. 

Clause 13 is as follows: —“And we do fur- 
ther ordain that the said High Court of Judi- 
cature at Fort William in Bengal, shall have. 
power to remove, and try and determine, 
asa Court of extraodinary original jurisdic- 
tion, any suit being or falling within the 
jurisdiction of any Court, whether within 
or without the Bengal Division of the 
Presidency of Fort William, subject to its 
superintendence, when the said High Court 
shall think proper to do so, either on the 
agreement of the parties to that effect or for 
purposes of justice, the reasons for so doing 
being recorded on the proceedings of the 
said High Court.” 

The argument presented on behalf of the 
appellant was that the Letters Patent con- 
templated an application for a grant of 
Probate and the proceedings in connection 
therewith as something different from a 
civil suit such as was contemplated by cl. 
13, andthe main ground for the argument 
was that cl. 34 ofthe Letters Patent con- 
ferred a jurisdiction on the High Court “in 
relation to the granting of Vrobates of last 
Wills and testaments, and Letters of Ad- 
ministration of the goods, chattels, credits, 
and all other effects whatsoever. of persons 
dying intestate, whether within or without 
the said Bengal Division.” 

Itwas argued that cl. 34 was headed 
“Testamentary and Intestate Jurisdiction” 
and thatit wasthe intention of the Letters 
Patent that the proceedings in connection 
with the grant of Probate or Letters of 
Administration should be treated as being 
different froma “suit” which isreferred to 
in cl.13, which clause was contained in 
that part of the Letters Patent which re- 
lated to “Civil Jurisdiction of the High 
Court.” 

In my opinion, the object of cl. 34 was 
to confer jurisdiction upon theHigh Couri 
with regard to the matters whichare men. 
tioned in that clause, and the fact that 
Probate and administration proceedings 
were dealt within a separate clause of the 
Letters Patent is not sufficient to show thal 
the proceedings in connection therewitl 
ae not be a suit within the meaning o; 
el. 13, 
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In the first place, I propose to consider 
what isthe nature of the proceedings in 
connection with ah application fora grant 
of Probate. Thereis a no doubt that in 
such proceedings the question of title to 
property does not arise. The question is 
whether ore or other of the parties to the 
proceedings is entitled to represent the 
estate. But, when the proceedings are con- 
tésted, asin this case, the Court has to try 
an issue which arises between the parties 
and which involves the question whether, 
the plaintiff is entitled to havea grant of 
Probate or whether the person, who has 
entered a caveat and who has become a 
defendant, has substantiated and proved 
the defence which he has set up. 


I refer toa passage in Sir John Wood- ` 


‘roffe’s book on the Code of Civil Procedure, 
second Edition, at page 44, which is as 
follows:—‘“Contentious proceedings for the 
grant of Probate were held to be a suit,’ as 
an order.granting Probate, though spoken 
of in the Probate Act as an order, is for the 
purposes of the Codea, decree, because, so 
far asthe Court granting the Probate is 
concerned,it decides not only a right to 
have the Probate granted, but also the de- 
fence set up against the grant.” 

The learned Chief Justice in the case of 
In the goods of Colonel John Shelton (2), 
described Probate proceedings as fol- 
lows:—“A contest for Probate is a suit to 
try the question of testacy or intestacy, and 
that administration is a matter of civil 
right.” 

In my opinion, these passages correctly 
describe the nature of the proceedings for 
the grant of Probate which are contested: 
and in theordinary acceptation of the word, 
there is no doubt that proceedings for the 
grant of Probate, which are contested, 
would come within the meaning of the 
word “suit”: 


The Letters Patent of 1865 of this Court ` 


were, dated the 28th December, 1865. In 
March, 18695, an Act which is called the 
Indian Succession Act (X of 1865) had been 
passed. Underthat Act, jurisdiction was 
given to District Judges to grant and re- 
voke Probatesand Letters of Administration 
in all eases within their Districts, That 
jurisdiction was given by s. 235 of the Suc- 
cession Act of 1865. 

Section 236 of that Act provided: “The 
Distict Judge shall have the like powers 


(2) Montriou’s Rep. 167 at page 173; 1 Ind, Dec. (o. s.) 
pss, x | 
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and authority in relation to the granting of 
Probate and Letters of Administration, and 
all matters connected therewith, as are by 


law vested inhimin relationto any civil’ 


suit or proceeding pending in his Court.” 

Section 238 provided: “The proceedings 
of the Court of the District Judge in rela- 
tion to the granting of Probate and Letters 
of Administration shall, except as herein- 
after otherwise, provided, be regulated, £o 
farasthe circumstances of the case will 
admit by the Code of Civil Procedure;" 
and s. 261 provided: “In any case be- 
fore the District Judge in which there is 
contention, the proceedings shall take, as 
nearly as may be, the form of a regular suit, 
according to the provisions of the Code of 
Civil Procedure, in which the petitioner for 
Probate or Letters of Administration, as the 
case may be, shall be the plaintiff, and the 
person who may have appeared as afore» 
said to oppose the grant shall be the 
defendant.” 

Those provisions were in force at the tima 
when the Letters Patent of this Court were 
issued, and those who were responsible for 
the Letters Patent must have known of the 
provisions of the Succession Act of 1865. 

It appears from those provisions that pro- 
ceedings in connection with an application 
for the grant of Probate did not acquire 
the character of a “suit” until acaveat bad 
been entered: or, to put it in another way, 
when a caveat had been entered and a 
written statement had been filed, in my 
judgment, the Probate proceedings reached 
the stage of contentious suit: and the worda 
which I quoted from the judgment of the 
learned Chief Justice in In the goods of 
Colnel John Sheltan (2) are peculiarly 
applicable. The proceedings have then 
become “a suit to try the question of 
testacy or intestacy and that administration 
is a matter of civil right.” : 

The sections of the Indian Succession Act, 
to which I have referred, have been re- 
produced in the Probate and Administration 
Act of 1881. I donot propose to read the 
sections. The material ones are ss. 51, 53, 
55 and 83. 

The learned Advocates, who argued this 
case on behalf of the appellant, have not 
convinced me that Probate proceedings, 
which are contested and which have taken 
the form of a suit by reason of the statutory 
provisions to whick I bave referred, dg not 
come within the meaning of the word 
“guit “incl, 13 of the Letters Patent, 
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In my judgment, when my learned bro- 
ther Mr. Justice Gregory was called upon 
to adjudicate in respect of the Rule, which 
had been granted, and had to consider 
whether the Rule should be made absolute, 
the proceedings in the Barisal Court had 
become a “suit” within the meaning of 
el. 13 of the Letters Patent and he bad 
jurisdiction to make the transfer. 

There is nothing more for me to say 
except that inan unreported case which 
was headed, In the goods of Nirpendra 
Chandra Basak, this point was speci- 
fically raised before my. learned brother 
Mr. Justice C. O. Ghose and the judg- 
ment was delivered on the Ist of June 
1925. The learned Judge decided that he 
had jurisdiction to transfer the proceedings, 
which were contested testamentary pro- 
ceedings in a subordinate Court, to the 
High Court. The matter came on appeal 
to this Court and was heard by my learned 
prother Mr. Justice Buckland and me. It 
was dismissed | 
appeal did not lie, the Court relying upon 
the decision in Khatizan v. Sonairam (1). 
Tt is only material to notice that the point, 
which had been taken before the learned 
Judge (Mr. Justice O. O. Ghose) on the 
Original Side was not raised at the hear- 
ing of the appeal in this Court. 3 
: For these reasons, in my judgment, this 
Wappeal should be dismissed with costs. 


.—l agree. 
a ais 1 j Appeal dismissed. 


LAHORE HIGH COURT. 
Civiu Ruviston PETITION No. 68 or 1927. 
(FoprMERLY Orvin APPBAL No. 1558 
- or 1926). A 
January 19, 1927. _ 
Present: —Mr. Justice Addison. 
RADHA KISHAN—DrecrEE-HOLDER 
— PETITIONER 
versus 
HARI SINGH—Jupb@mENT-DEBTOR AND 
oTraERS—AvCTION-PoRCHASEKS— 
a ema Gis eit 
wi o a}, 8 fy A 
pa Ee ak Court, jurisdiction of, 
to set aside sale after confirmation—Order setting aside 


confirmation of sale, whether appealable—Time for 


payment of balance of purchase-money—Court’s power 
to extend time with consent of parties. | ; 
The Executing Court has no jurisdiction to set 
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on the ground that the 
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aside a sale after it has been confirmed. [p. 801, col. 
1 


“An order setting aside the confirmation of a sale 
on the ground that the balance of the auction-money 
was not paid within 15 days, and remitting to the 
tribunal constituted under the Sikh Gurdwaras Act 
an issue as to whether the property under attach- 
menf belongs to a particular Gurdwara, is not an 
order under s. 47, Civil Procedure Code, and is, there- 
fore, not open to appeal. [ibid.] 

The time prescribed by O. ANI, r.85, Civil Pro- 
cedure Code, for payment of the balance of the pur- 
chase-money can be extended with the consent of all 
the parties concerned. [ibid.] 

Varankkotillath Subramanyam 
Vykunda Kammathi (1), followed. 

Petition for revision of an order of the 
Sub-Judge, First Class, Lahore, dated the 
25th May, 1926, 

Mr. Des Raj Sawhney, for the Petitioner. 

Messrs. Tirath Ram and M. L. Puri, for 
the Respondents, i 


JUDGMENT. —On the 15th July, 1925, 
a decree-holder had a one-half share of five 
shops, alleged to belong tohis judgment- 
debtor, auctioned for Rs. 11,100. One- 
quarter of thesale-money, namely, Rs. 2,775 
was deposited by the auction-purchaser. 
In the meanwhile, Indar Singh and Waryam 
Singh sued for a declaration that the 
property was waqf. This suit was dis- 
missed. It would also seem that Jaswant 
Singh son of the judgment-debtor, institut- 
ed a suit about this property which was 
dismissed. Pending these suits, it was 
agreed that the balance of the purchase- 
money should not be paid in by the auc- 
tion-purchaser. After the suits were de- 
cided the matter again came before the 
‘Executing Court onthe 5th March, 1926. 
On that date the objection of the judg. 
ment-debtor under O. XXI, r. 90, Code of 
Civil Procedure, was dismissed. The auc- 
tion-purchaser had, however, died and 
his sons asked for alittle further time to 
pay in the balance of the purchase-money 
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as they were finding difficulty in realising - 


the assets of their father, lyiug ina Bank 
and other places. The sons of the auction- 
purchaser stated that they would pay in 
the money within the time granted. Ac- 
cordingly, time was given and the sale was 
confirmed under O. XXI, r. 92 of the Civil 
Procedure Code. Against the decision no 
appeal was ever instituted. 

In the meantime, in the interval between 
the confirmation of the sale and the time 
given to the sons of the auction-purchaser 
to pay in the balance of the purchase- 
money, the Shromani Gurdwara Praban- 
dhak Committee presented an. application 
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to the Court stating that the sale had 
bsen confirmed but in spite of this the 
confirmation should be set aside as the 
auction-purchaser had not deposited the 
remaining sale-money within 15 days. 
The Committee further asked that pro-- 
ceedings should be taken under se. 21 and 
32 of the Sikh Gurdwaras Act as they 
claimed that the property belonged to the 
Gurdwara Shahid Ganj, Bhai Taru Singh, 
which had been declared to be a Sikh 
Gurdwara under the Act. On the 25th 
May, 1926, the Executing Court, in spite 
of the fact. that the sale had been 
confirmed, set .asidé the confirmation of 
the sale on the ground that the balance of 
the auction-money had not been paid 
within 15 daysand remitted to the tribu- 
nal constituted under the Sikh Gurdwaras 
Act an issue as to whether the property 
under attachment belonged to the Gur- 
dwara Shahid Gunj, Bhai Taru Singh. 
The application of the Committee purport- 
ed tobe under ss. 31 and 32 of the Sikh 
Gurdwaras Act, 

-Against this decision’ the decree-holder 
has presented this appeal. It was con- 
tended that no appeal lay as it could not 
be said to be a matter arising under s. 47 
of the Oivil Procedure Code and as appeal 
was not provided by O. XLII, r. 1 (A). 
This contention is correct but in the 
special circumstances of this case I allowed 
the appeal to be argued as a revision. 

It is quite clear that the Executing 
Court had no jurisdiction to set aside a 
sale, which had once been confirmed An 
appeal lay fromits order confirming the 
sale and it had no further jurisdiction 
after the confirmation of the sale, Ob- 
yiously the Shromani .Gurdwara Pra- 
pbandhak Committee could not be allowed 

.at that stage to present.an application 
under O. XXI, r. 58, of the Civil Procedure 
Code. Time can be extended for payment 
of the balance of the purchase-money with 
the consent of all the parties concerned. < 
This consent was given in the present case, 
This has been laid down in Varankko- 
tillath Subramanyam Nambudri v. Vykunda 
Kammathi (1). There was thus no illegal- 
ity in the circumstances described above in 
extending the time forthe payment of the 
purchase money. . > 

Counsel for the auction- purchaser stated 

(1) 69 Ind. Cas, 1001; 16 L. W. 319; 43M. L. J. 477: 
ae oy W. N, 707; 81 M L, T. 363; A, I R., 1922 
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before me that the representative of the 
auction-purchaser had no objection paying 
the balance of the purchase-money, pro- 
vided that the decree-holder should not 
take the money out of Court until he had 
given security to the satisfaction of the 
Court to refund the money in case any suit 
or proceeding under the Sikh Gurdwaras 
Act at the instance of the Shromani Gur- 
dwara Prabandhak Committee was success- 
ful. This was accepted by the decree- 
holder. Counsel forthe Committee asked 
that the position of the Committee should 
be safeguarded and stated that if this was 
done, he had no objection to the revision 
being accepted. In my opinion the Execut- 
ing Court had no jurisdiction to entertain 
the application of the Committee after 
having confirmed the sale. No appeal 
having been preferred against that order, 
the application of the Committee should 
have been dismissed in limine on that 
ground. Ofcourse, the Committee has still 
power to institute a suit or to take pro- 
ceedings under the Sikh Gurdwaras Act if 
it so desires, 

I accordingly accept this revision and 
set aside the order of the Executing Court, 
dated the 25th May 1926, in its entirety. 
The representatives of the auction-purchaser 
will now pay into Court the balance of the 
purchase-money and, if this is not done, 
the Court has full power to see that it is 
collected. The decree-holder will, however, 
not be allowed to take the auction-money 
out of Court until he has given security to 
the satisfaction of the Executing Court to 
refund the money if in any suit or proceed- 
ing under Sikh Gurdwaras Act the property 
is declared to belong to the Gurdwara 
Shahid Ganj Bhai Taru Singh. The Shro- 
mani Gurdwara Prabandhak Committee 
can, if it so desires, institute a suit incon- 
nection with the property auctioned or take 
such proceedings before the Sikh Gurdwara 
tribunal as are competent. The last named: 
Committee will pay the costs of the peti- 
tioner in this Court. ; 

The records now go back to the execute 
ing Court to continue the execution in ace 
cordance with law, 


R. Ly Revision accepted, 
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OUDH CHIEF COURT. 
Seconp Civil APPEAL No. 215 or 1926. 
February 21, 1927. 
Present:—Sir Louis Stuart, Kr., Chief 
Judge, and Mr. Justice Hasan. 
Saiyed AL NABI AND OTHERS— DEFENDANTS 
—APPELLANTS 

versus 
Musammat HABIBUNNISA AND oTHERS— 
PLAINTIFFS—RECPONDENTS. 

Civil Procedure Cade (Act V of 1908), O. XXII, r. 
4—Death of defendant-respondent—Application to 
bring legal representatives on record made within time 
—Mistake as to names—-Failure to implead some of 
the heirs—Procedure—A batement. 

There is nothing in the rules of procedure to 
compel a party to give exact informaticn as to the 
names, addresses and other particulars of the persons 
supposed to be tke Icgal representatives of a de- 
ceased party within any preecribed limit of time. 
All that. the law requires is that he should makea 
bona jide reasonable application within the time allow- 
ed by Jaw. [p. 803, col. 1.] 

Second appeal against ike decree of the 
Subordinate Judge, Rae Bareli. cated the 
3ist March, 1926, modifying that of tke 
Munsif, Dalmau, dated tle 28th April, 
1924, 

Mr. H. Husain, for tle Appellants. - 

Mr, Zahur Ahmad, for the Respondents. 


JUDGMENT.—This is the defendants’ 
appeal from the decree of the Subordinate 
Judge of Rae. Bareli, dated 31st of March, 
1926, modifying the decree of the Munsif 
of Dalmau, dated the 28th of April, 1924. 

The plaintiffs-respondents laid claim in 
the suit, out of which this appeal arises, 
‘for redemption of a mortgage, dated the 
11th of November, 1832. Their case was 
that the profits of the mortgaged property 
in the possession of the mortgagees, that 
is the defendants, were far in excess of 
the interest due to the mortgagees under 
the terms of the mortgage and that on 
an account being taken in respect of the 
profits of the mortgaged property it would 
be found that the mortgagees had realised 
d@nore than what was due to them. They, 
therefore, asked for a decree for redemptioz 
without any payment in ‘avour of the 
moitgagees. They also agreed te pay in 
the alternative any sum of money which 
the Court might deem fit to order to ke 


aid. 

The Court of first instance on the inter- 
prethtion of the deed of mortgage came to 
the conclusion that the mortgagees were 
under 1.0 liability to account and a decree 
for’red-mrtion in favour of the plaintiffs 
was made conditional on payment of a 
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sum of Rs. 3,915-5-1 within the period’ 
prescribed Ly th3 decree of that Court 
ana in the event of default foreclosure 
was to follow. The plaintiffs appealed frem 
the decree and the learned Subordinate 
Judge, who heard the appeal, came to the 
conclusion that the deed of mortgage pro- 
vided for accounting between the parties 
on the redemption of the mortgage. Con- 
seyuently, he remitted an issue tothe Court 
of first instance for the purpose of taking 
accounts and arriving at a finding in respect 
of the claim of the plaintiffs and cf the 
defendants on the basis of those accounts. 
The Court of first instance accordingly went 
into the accounts of the profits of the 
murigaged property. According to the 
finding of that Court the plaintiffs were 
credited with certain items of money as 
against the defendants and the defendants 
were credited with other items of money 
as against the plaintiffs. The learned Sub- 
ordinate Judge on the return of the finding 
confirmes the findiag ofthe Court of first 
instance on man; items of accourts but 
differed cn certain other itema. The defend- 
ants have filed the appeal now being 
decided and the plaintiffs have filed cross- 
objections, which were also heard a! the 
hearing of the appeal. 

There is one preliminary matter which 
must be disposed of first. During the 
pendency of the appeal in the lower 
Appellate Court one of the respondents, 
Aulad Ali, in the ranks cf the defendants - 
died. Within the time prescribed by law 
an application was made on the 18th of 
September, 1924, to bring the legal repre- 
sentatives of the deceased respondent on 
the record of the apveal. Two such repre- 
sentatives were mentioned in the appli- 
cation: Onea son and the other a daughter 
of the deceased respondent, The other 
respondents to the appeal filed a written 
objection, saying thai the name of the son 
of the deceased Aulad Ali was not’ Ali 
Jafar as mentioned in the application of 
the 13thof September, 1924, but that his 
name was Aftab Husain and that the name 
of the daughter of the same respondent 
was not Buta as mentioned in the same 
application but Bani Fatima. . This peti- 
tion of objections further disclosed the fact 
that the deceased rcspondent, Aulad Ali, 
had left besides thetwo persons mentioned 
above, another daughter, Musammat Kau- 
seri Begam as one of his legal iopresenta- 
tives. By an applicatien dated the 24th 
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‘of November, 1924, the mistakes in the 
names were corrected and the. second 
daughter was alsosought to be impleadcd. 
The Court made the corrections and brought 
on the record of the appeal all the three 
legal representatives of the deceased re- 
spondent, Aulad Ali. 4 


In the appeal now before us it was argued, 
as it was argued in the lower Appellate 


Court, that the proceeding taken by the 


Court below in bringing the legal repre- 
sentatives of the deceased respondent, 
Aulad Ali, on the record of the appeal was 
not justified by the rules of prosedure and 
that consequently the appealin that Court 
must be held to have abated at least in 
roapect of tha shareof the second daughter 
in the estate of her deceased father, Aulad 
Ali. 


We are of opinion that there is no sub- 
stance in the contention raised before us, 
The sule of procedures applicable to the 
case is one which is provided by r. 4 of 
O. XXII of the Code of Civil Procedure. 
The rule is to the fo:lowing effect: — 

“Where within the time limited by law 
no applicationis made under sub-r. (1) the 
suit shall abate as against the deceased 
defendant.’ Within the term ‘defendant’ 
we must read the word ‘respondent’ as well 
if a respondent in an appeal dies. Now it 
is asreed that within the time limited by 

.law an application was made under sub- 
r. (1). The suit shall, therefore, not abate, 
The argument leads to somewhat absurd 
results. It may frequently happen that an 
opposite party who is to make an appli- 
cation, is wholly a stranger to the family 
of the deceased party and has no knowledge 
as to who are precisely the legal repre- 

` sentatives of the deceased party. He would 


naturally in the circumstances make inquir-- 


ies. This will take time. After having 
made an application intimating that death 
has taken place in the rauk of the opposite 
party, he would be quite within his rights 
to give,exact information as to the names, 
addresses and other particulars of the per- 
sons supposed to be the legal representatives 
of the deceased party within a reasonable 
period of time. There is nuthing in the 
rules of. the procedure to compel a, party 
to take such steps within any prescribed 
limit of time. All that he is requiredto 
do isto make a bona fide reasonable appli- 
vation within the time allowed by law. 


Having done that, the obligation which law - 
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imposes on him is discharged. We accord- 
ingly overrule the contention. 
[Note. --The rest of the judgment deals with the - 
merits and is not material for the purposes of this 
report —Hd.]} 


G. H. Appeal dismissed. 


LAHORE HIGH COURT. 
Ssconp CIvIL Arrear No. 1320 oF 1926. 
January 14, 1927. 
Present:—Mr. Justice Dalip Singh. 
UDHAM SINGH AND ANOTHER— 
PLAINTIFFS —APPELLANTS 
versus 
JOWALA SINGH AND otHErs— 
DeEFENDANTS -—RESPONDENTS. 

Custom (Punjab)—Alienation—Necessity—Nortgage 
by daughter-in-law in lieu of father-in-law's debt, 
validity of. 

A mortgage by a daughter-in-law for her father- 
in-law's debt is one for necessity and binding on 
the reversioners. [p 801, col. 2; p +805, col 1.1 

Chando v. Buta 11), Bhambul Devi v. Narain Singh 
(2) and Sunta Singh v. Waryam Singh (8) followed. 

Secorid appeal from the decree of the 
Additional District Judge, Amritsar, dated 
the 16th December, 1925, reversing that of 
the Subordinate Judge, Second Class, Am- 
ritsar dated the 27th June, 1924, 

Mr. Mehr Chand Mahajan, for the Ap- 
pellants. 

Mr. Din Dayal Khanna, for the Re- 
spondents, 


JUDGMENT.—Plaintiff in this case 
brought a declaratory suit to the effect 
that the mortgage by defendant No. 1 in 
favour of defendant No. 2 could not affect 
their reversionary rights after the death of 
defendant No. 1. The trial Court framed 
various issues and held that the land was 
ancestral but also pointed out that as the 
alienation was by a widow it was immate- 
rial whether the land was ancestral or not. 
It also held that this mortgage was made 
by defendant No.1 in leu of certain de- 
eretal debts due from her father-in-law 
Jiwan Singh the last male holder of the 
estate. Defendant No. 1 is the widow of 
the predeceased son of Jiwan Singh. It held 
that as these decrees were against Jiwan 
Singh merely as a surety, defendant No, 4 
was not justified in mortgaging the an- 
cestral estate for the money due from 
Jiwan Singh as surety. It held that there 
was legal necessity to the extent of Rs. 305 
Which wasan actual debt of Jiwan Singh 
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and gave a decree that the mortgage would 
not affect the reversionary rights of the 
: plaintiffs beyond Rs. 350, Rs. 45 being the 
registration expenses. 

In appeal the learned Additional Dis- 
trict Judge held that the payment of her 
father-in law's debt by the daughter-in- 
law was a necessity justifying the aliena- 
tion made by her. He relied on Chando v. 
Buta (1) a Division Bench ruling, which 
supports his view. He also relied on 
Bhambul Devi v. Narain Singh (2) where 
it was held that an alienation by a widow 
for a deceased husband's debt was justi- 
fiable and that such property is liable to 
be attached in the hand of the widow. ° 

In second appeal Counsel for the appel- 
lants urges that Chando v. Buta (1) is bad 
law, in that it goes counter to the princi- 
ple enunciated in Jagdip Singh v. Bawa 
Narain Singh (3). He contends that there 
is no legal obligation on a widowed daugter- 
in-law to discharge her father-in-law's 
debt. The widow represents her husband 
the predeceased son. The property, if not 


charged, would not be liable in the hands’ 


ofthe son, and, therefore, would not. be 
attachable in the hands ofhis widow. The 
widow is under nomoral obligation to dis- 
charge her father-in-law's debt, and, there- 
fore, “there is no necessity for the alienation. 
He distinguishes Bhambul Devi v. Narain 
Singh. (2) because in that ruling it was 
held that a widow represents her husband 
for all purposes and her estate is a sort of 
. extension of the husband’s estate, The 
principle of that ruling, therefore, accord- 


ing to him is not applicable to a widowed . 


daughter-in-law. The Counsel for the re- 
spondents contends that Chando v. Buta (1) 
. is good law, and cited Art. 63, Rattigan’s 
Digest in support of the proposition that 
an alienation for a debt due from the 
father-in-law was justifiable, 
refers to ancestral debts but Counsel for 
the respondents was unable to give me 
.any ruling directly dealing with ancestral, 
debts. The Counsel for the appellants, how- 


ever, very properly drew my attention to. 


two rulings, one Thakuri v. Ganda Mall (4) 
and the other Ram Karan v. Hukman (5) 


(1) 119 P. R. 1886. 

2) 29 Ind. Cas. 572; 80 P. R. 1915; 103P. W. R. 
1915; 8 P. L. R. 1916. 

(3) 15 Ind. Cas 866; 4 P. R. 1913; 160 P. W. R. 1912; 
173 P.L. R. 1913. 

%1) 78 P. R 1879 

(5) 22 Ind. Cas. 544; 51 P. Wi R: 1914 79 P. L. R. 
1914, 
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where it was held that an alienation by a 
son to pay his father’s debt was a justifi- 
able necessity. Counsel for the appellants 
contends, however, that these rulings were 
prior to ‘the F Full Bench ruling reported in 
Jagdip Singh v. Bawa Narain Singh (3) 
and are no longer good law. Counsel for 
the respondents was given time by me to 
see if he could find any ruling bearing on. 


.that point, but the only ruling he has: 


referred me tois Fattu v. Nur Mohammad 
(6) where a Single Judge of this Court 
held that an alienation by a mother for 
her son's debt was good. 

The matter is by no means free from 
difficulty. I donot think that itis possible 
to lay down a principle that in all tribes 
custom would recognise an alienation for 
a debt due from a previous holder of the 
land as a justifiable necessity. The rulings 
to which my attention has been drawn and 
which were referred to above do not give 
any definite reasoning on the point. Logi- 
cally from the principle enunciated in 
Jaydip Singh v. Bawa Narain Singh (3) 
and followed in Choghatia v. Aso Mal (7) 
it would follow that there was no legal 
obligation on a son of a previous male 
holder of ancestral land to pay the debt 
due from such previous male holder nor 
could the pious obligation imposed by 
Hindu Law ona son to discharge his father's 
debt be imported into the Customary Law 
which might vary from tribe to tribe. If 
the matter were resintegra I would be in- 
clined to hold that the case should be 
remanded for enquiry as to whether by 
custom in this particular case the aliena- 
tion was justifiable or otherwise but in 
Santa Singh v. Waryam Singh (8) which 
was approved in Raja v. Allah Ditta (9) it 
was held that the questicn whether a cer- 
tain alienation was for necessity or not 
when the facts were undisputed was a 
question of law and in the-only ruling 
directly in point, namely, Chando v. Buta 
(1) it was held that an alienation b 
daughter-in-law for her father-in-law's 
debt was fornecessity. In the present case 
if there were no remand and my principle 
of decision were correct the appeal would 
succeed because the onus of proving that 


(8) 96 Ind. Cas. 1035; A. I. R. 1926 Lah. 671, 
(D 17 Ind. Cas. 871; 30 P. R. 1913; 270 P, L. R, 


1814. 
361: 19 P, R, 1916; 207 P; L, k 


(8) 24 Ind. Cas. 
1914; 147 P. W. R. 1914. 

(9) 29 Ind. a spor 110P R. 1916; 112P W.R, 
1916; 37P. LR. 1 
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the alienation was for valid necessity 
would lie on the alienee. Bowing, however, 
to the authority of Santa Singh v. Waryam 
Singh (8)and Chando v. Buta (1) T hold 
that the alienation was for justifiable 
necessity and dismiss the appeal. I make 
no order as to costs.’ 

r. L, Appeal dismissed. 


| 
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OUDH CHIEF COURT. 

First Crvin APPEAL No. 71 oF 1925. 
January 10, 1927. 
Present:—Sir Louis Stuart, Kr., Chief 
Judge and Mr. Justice Hasan. 

Lala MANESHUAR BUKSH—PLAINTIÈF 
—APPELLANT 
VETSUS 
RAM NATH AND O0TAERS— DEFENDANTS 
— RESPONDENTS. 

Oudh Estates Act (I of 1869), s. 88—Award of Bri- 
tish Indian Association—Construction—Provision for 
maintenance of relatives—Title not affected. 

The awards of “the British Indian Association,” 
whether strictly falling within the purview of s. 33 
of the Oudh Estates Act of 1869 or not, must be con- 
strued as making provision for the maintenance of 
the relatives of talugdars and not deciding questions 
oftitle in lands. |p. 806, col. 2.) 

Appeal against the judgment and decree 
of the Subordinate Judge, Mohanlalganj, 
at Lucknow, dated the 3lst August, 1925. 

Messrs. J. Jackson and Hakimuddin, for 
the Appellant. . l 

Messrs, Radha Kishen and Manohar Lal, 
for the Respondents. l 

JUDGMENT.—This is the plaintiff's 
appeal from the decree of the Subordinate 
Judge of Mohanlalganj, dated the 31st of 
August, 1925. The property in suit isa 
one-anna share in village Parseni. The 
village of Parseni together with other 
villages was exempted from the general 
proclamation of confiscation of the 15th of 

. March, 1858. The holder of the village at 
the time of the proclamation was Zabbar 
Singh, who is described by his name as 
zemindar of Gopal Khera in the paragraph 
relating to the exempted estates. On the 
llth of December,: 1859, the village of 
Parseni and the other villages were granted 
by the British Government to Zabbar 
Singh under a Sanad of that date (Ex. 78) 
and subsequently his name was entered as 
Sirdar Jhabba Singh, in Lists I and III of 
the lists prepared under Act Iof 1869. The 
plaintiff is the great-grandson of Sirdar 
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Jhabba Singh and it is admitted that he is 
ia rightful possession of the estate of Parseni 
as the present successor of the original 
grantee. One of the brothers of Sirdar Jhabba 
Singh was Guman Singh, The defendats are 
the grandsons of Guman Singh. In the Re- 
venue Records of the village the one anna 
share in dispute is recorded in the names of 
the defendants. In virtue of the same entry 
the defendants possess numerous specified 
plots of land in the village of Parseni. 
Some land of the village outside these 
plots was recently acquired by the Govern- 
ment for public purposes. In proceedings 
relating to the award of compensation the 
defendants claimed on the basis of the 
entry mentioned above a proportionate 
share of the amount of the compensation. 
The plaintiff resisted the claim on the 
ground that the one anna share recorded 
in the name of the defendants in the 
revenue papers of the village of Parseni 
was not held by them either in proprietary 
or under-proprietary right. This contro- 
versy has led to the present suit, in which 
the plaintiff claims a declaration that the 
defendants are neither proprietors nor 
under-proprietors of the aforesaid share. 
The learned Subordinate Judge,from whose 
decree this appeal is preferred, has given 
his finding on the matter in diepute in 
favour of the defendants and dismissed the 
suit. 

It is not disputed that if there were 
nothing else in the case the effect of the 
grant in favour of Sardar Zabbar Singh and 
the entry of his name in Lists I and HI 
of the lists of Act I of 1869 was to invest 
him with complete proprietary title in the 
village of Parseni as in other villages of 
the estate. The defendants, however, relv 
in support of their. titl on a decision 
otherwise called an award of a body of 
talugdars in Oudh, popularly known by 
the name of British Indian Association, 
dated 19th of December, 1867. Certain 
awards of this body were given legal re- 
cognition by the provisions of s. 33 of Act 
Iof1869. The award in question, strictly 
speaking, falls outside the scope of those 
provisions for the reason that though it 
was made so far back as the year 1867 it 
was not filed in the Court of the Financial. 
Commissioner within six months afterthe 
passing of the Act of 1869. In argurert 
before- us, however, the learned Counsel 
for the appellant argeed that the award*of 
the 19th of December, 1867, should be 


$ 
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tiratcd as having a binding effect on the 
parties to the present litigation and on the 
question in controversy. The sole argu- 
*ment addressed to usis that on a proper 
construction of the said award the defend- 
ants hold the share in dispute in the right 
of mere guzaradars and not as proprietors 
or under-proprietors. If that isthe true 
construction of the award of the 9thof 
December, 1867, there is no question that 
the plaintiff is entitled to succeed. 

It is difficult to discover at this day the 
origin of the acquisition of jurisdiction 
by the British Indian Association over 
claims made by the relations of taluqdars; 
but one thing is clear that the jurisdic- 
tion was exercised within certain limits 
defined by rules made hy the Association 
itself. The rules are printed in Mr. Obhail 
Behari Lal's Edition of the Oudh Estates 
Actin Appendix I. The preamble of the 
rules distinctly defines the nature of the 
claims over which the Association purported 
to exercise powers of adjudication. Accord- 
ing to that preamble claims respecting the 
guzara of the relatives of taluqdars were to 
be determined according to the rules follow- 
ing the preamble. The awards made by 
the Association in respect of such claims 
were given statutory effect by the pro- 
visions of s. 33 of Act I of 1869 as already 
stated That section says:— 

“Whereas bodies of taluqdars have in 
several cases made awards respecting the 
provision to be made for certain relatives 
of tuluqdars, and itis expedient to render 
such awards legally enforceable; it is hereby, 
further enacted............ “ It follows that 
the Association never abrogated to itself 
the jurisdiction of deciding questions re- 
lating to title, proprictary or under- 
proprietary, in the lands of an estate. 
Indeed thisis manifest from the penulti- 
mate clause of the rules of the Association. 
That clause refers to such lands of the 
estate as may be claimed to be held in 
under-proprietary tenure in leu of guzara. 
Claims of this nature, the clause says, shall 
be determined in proper Coutts. 

The award of the 19th of December, 1867, 
therefore, should be interpreted in the 
light of the domirant circmrs'ances slated 
in the preceding paragraph of this judg- 
mert. For the purpose of determinirg 
Guman Singh's claim to a half share in 
the villages of the estate of Parserri the 
awfrd traces the history and the source 
of the acquisition of the villages constitute 
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ing the estate and dismisses the claim in 
respect of all except Parseni. As regards 
Parseni, it appears that a 4-annas share 
was held by the grandfather of Guman 
Singh. This was treated to be the an- 
cestral property in the village and but for 
its inclusion in the sanad, Guman Singh 
would have been entitled toa 4 pies share 
in the same according to his position 
in the family pedigree. It further appears’ 
that an 8-annas share was acquired by one 
of the members of the family in the right 
ofa mortgagee. According tothe finding 
of the Association Guman Singh, would 
have aleo been entitled to an 8-pies share 
in the mortgaged patti but for the same 
obstacle. Finally the award was concluded 
with the following words:— 

“We cannot award him (Guman Singh) 
any thing more than this under the rules 
of the British Indian Associaticn because, 
asa matter of fact, the Government sanad 
has not, in any way, prejudiced the rights 
of the plaintiffin these pattis also (that is, 
the 12annas share in Parseni) the plaint- 
iff having himself allowed his right to be 
lost. We consider it proper that as the 
plaintiff is the own uncle of the defendant 
and as it is incumbent upon the defendant 
to maintain him, some such maintenance 
should certainly be fixed for him as may 
suffice for his livelikocd. The case be 
returned to the Financial Com missioner 
and be struck off the list of pending ceses 
of the Committee.” (Ex. A-1). 

It is quite clear to usthat the one anna 
share which the Committee of Asscciation 
awarded to Guman Singh under its decision 
of the lih of December, 1867, was a one- 
anna share in village Parseni in the right 
of aguzaradar and not eitherin proprietary 
or under-proprietary tenure. 

The awards of the British Indian Asso- 
ciation, whether strictly falling within the 
purview of s. 33 of Act I of 1869 or not, 
have always been construed by the Courts 
in Oudh and the construction has invari- 
ably been confi:med by their Lordships of 
the Jucicial Committee as making provi- 
sion for the maintenance of the relatives of 
taluqdars ana not deciding questions of title 
in lands. Inthe case of Bhaiya Ardawan 
Singh v. Udey Pratab Singh (1) an award 
for maintenance made by the British Indian 
Association in favour of a relative ofa 


(1) 287. A. 64; 23 0,838: 7 Sur, P.O. dy 2476 M, Tu 
J: 70) 12 lads Dees (N, e 887 (Pi Gay 


‘lineal descendants; in other words, 
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taluqdar was held by the late Court of the 
Judicial Commissioner of Oudh as having 


enured for the lifetime of the relative only.. 


On appeal their Lordships of the Privy 
Council held having regard to the pre- 
existing title of the claimant, that the 
award should be construed to have upheld 
the maintenance not only in favour of the 
claimant personally but also tu his Sl 
the 
award granted a heritable tenure but not 
a transferable one. In Lal Raghuraj Singh 
v. Babu Balbhaddar Singh (First Civil 
Appeal No. 55 of 1904, decided by Mr. (now 
Sir) Edward Chamier and Mr. Scott, in the 
Court of the Judicial Commissioner of Oudh 
on the 16th of December, 1904) it was held 
that the Committee of the British Indian 
Association had power only to deal with 
claims for maintenance and it had no power 
to decide questions of title. In that par- 
ticular case the question of title rested on 
an alleged adoption. The decision was 
confirmed by the Privy Oouncil in Har 
Shankar Partab Singh v. Lal Raghuraj 
Singh (2). Their Lordships of the Judicial 
Committee said :— 

“For the reasons given in the judgment 
ofthe Additional Judicial Commissioner, 
their Lordships are of opinion that the 
Committee had no jurisdiction to decide 
the question of adoption, and the affirma- 
tion by the Financial Commissioner of their 
refusal to award maintenance could not 
give judicial validity to their decision on 
a point outside their jurisdiction.” 

The rules prescribing the jurisdiction 
of the British Indian Association, to. which 
reference has already been made in this 
judgment, were also considered by their 
Lordships of the Judicial Committee in 
the case of Thakur Nawab Ali Khan v. 
Wahid Ali (3). 

There was a further argument advanced 
on behalf of the appellant in support 
of the appeal. The argument was found- 
ed oncertain partition proceedings relat- 
ing to the village of Parseni. which arose 
in the Courts of Revenue in the year 1910, 
But having regard to our finding recorded 
above, we do not propose to deal with that 
argument. l 


(2) 34 I. A. 125; 29 A. 519; 6 ©. L.J.13; 11 0. W. 
N. Bil; 9 Bom. L. R. 757; 17 M. L. J. 354; 4 A. L. J. 
497; 2 M. L. T. 391; 10 O. C. 343 (P. CO). | 

(3) 5 Ind. Cas. 156; 37 I. A, 12: 140. W.N. 237:7 
A. L J. 4l; 1L O. L, J. 116; 12 Bom. L R, 161; 20 
M, Ta J, 105) 82 A: 93; 19 O, 0174 (P, O) 
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We allow this appsal, set aside the 
decree of the Court below and decree 
the plaintiff’s suit with costs in both the 
Courts, 


ALN. A. Appeal allowed. 
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LAHORE HIGH COURT. 
MISCELLANEOUS First Civiu Apprat No, 2220 
or 1926, 

February 2, 1927. 
Present:—Mr. Justice Tek Chand, 
AMIR KHAN— APPELLANT 
VETSUS 
TALEH MUHAMMAD AND ANOTHER 
— RESPONDENTS. 

Guardians and Wards Act (VIII of 1890), ss. 25, 
&9—Application for custody of ward—Guardion too 
weak to keep minor—Refusal of application, legality 
of—Court’s duty to help guardian in discharging his 

duties, 

A Court cannot refuse to grant relief under s. 25 

of the Guardians and Wards Act for return of the 
ward to the custody of the guardian on the ground 
that the guardian is too weak to keep the minor. 
It is the duty of the Courts to protect the weak 
against the high-handed acts of the strong and this 
duty has to be performed with greater vigilance when 
the aggrieved party is a duly constituted guardian 
appointed by the Court itself and the victims are 
minors under its charge. [p. 809, cols.1 &2] 
_ HE the guardian is incompetent or is otherwise an 
Improper person to be allowed to continue as such, 
proper proceedings must be taken under s. 39 of the 
Guardians and Wards Act for his removal and the ap- 
pointment of another guardian. But until this is done it 
is the duty of the Court to render all assistance to the 
guardian in the discharge of his duties and to see that 
the minors remain in his custody. [p. 807, col. 2.] 

In order to take action under s. 25 of the Guardians 
and Wards Act it is immaterial whether a minor 
leaves the guardian's custody of his own azeord or is 
removed forcibly by others. [p. 810, col. 1.] 

Miscellaneous first appealfrom an order 
of the Senior Sub Judge, Rawalpindi, dated 
the 22nd May, 1926. 

Mr. Chimin Lal Gulati, for the Appel- 
lant. 

Mr. M. M. Tufail, for the Respondents, 


JUDGMENT.—As the order of the 
lower Court under appeal isa very brief one 
it is necessary to give in detail the relevant 
facts leading up to it. 

On the 21st October, 1922, one Amir 
Khan filed an apnlication unders.7 of the 
Guardians and Wards Actin the Court’ of 
L. Chuni Lal, Senior Sub-Judge, Rawal- 
pindi, for appointment as guardian of the 
person of his minor daughter Musammat 
Begam daw and his minor gon Ghulam, 
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Alusiafa, who were then stated to be 11 and 
8 years of age respectively. It was alleged 
in the application that during the absence 
of Amir Khan at Baghdad his wife Musam- 
mat Aishan, who was a woman of bad 
character, had been enticed away by one 
Taleh Muhammad Tetired Sub-Inspector 


Police and that it was not in the interest - 


of the minors that they should remain with 
her. After enquiry L. Chuni Lal passed 
the following order on the 6th January, 
1923: “Thisis an application for the ap- 
pointment of guardian of the person of a 
Muhammadan minor boy and girl. The 
applicant is the father of the minors, who 
areat present withtheirmother. It appears 
that the applicant proceeded to Baghdad 
and in his absence his wife left his house 
and began to live with one Taleh Muham- 
‘mad Sub-Inspector. It is said on her behalf 
now that she has married Taleh Muham- 
mad. This Taleb Muhammad is an utter 
stranger and it is clear that the mother 
under s. 103 of Wilson’s Digest of Muham- 
madan Law, by being married to a stranger 
is disqualified to keep them. This position 
is not contested by the Counsel for the 
mother. As the applicant is otherwise. not 
disqualified and is entitled to be a guardian 
I appoint him as such. The mother shall 
be called upon to hand over the minors to 
the applicant on the 19th January, 1923.” 
On the 19th January, 1423, it was repre- 
sented on behalf of Musammat Aishan that 
she was ill and was consequently unable to 
produce the minors. On this the Court 
directed that if Musammat Aishan was 
unable to come to Court, Taleh Muham- 
mad should produce the minors at the next 
hearing and that if he had any objection to 


raise he should do so on that day, otherwise ` 


warrants would issue against him. On the 
lst February, 1923, neither Taleh Muham- 
mad nor Musammat Aishan appeared. The 
Court accordingly ordered that notice he 
served upon Musammat Aishan under O. V, 
r. 20 that she would be arrested under s. 45 
of Act VIII of 1880 if she did not produce 
the wards on the 12th February, 1923. 
Notice was accordingly served on Musam- 
mat Aishan and on the 12th February both 
she and Amir Khan appeared. On the 14th 
- February the Sub-Judge passed the follow- 
ing*order :— i : 

“Amir Khan was appointed guardian of 
her minor son and daughter per my order 
dated 6th January, 1923. The applica- 
tion was granted as abovestated and 19th 
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January was fixed for the minors being 
handed over to the guardian by the mother. 
An order was sent to that effect, but no body 
appeared on the 1¥%th and the order was 
sent back with the endorsement by Taleh 
Muhammad, that the minors had gone with 
their aunt and that he could not, therefore, 
produce them. A further notice was there- 
upon issued that asthe minors were with 
Musammat Aishan when the order of ap- 
pointment was made she should produce 
them on the lst of February. This notice 


was not taken and service was evaded, A.. 


further notice was again issued that if the 
orders are not carried out action will be 
taken ;: under s. 45, Act VIII of 1890. Taleh 
Muhammad put in appearance, but had 
no power-of-attorney and did not bring 
the minors, As orders have been contum- 
aciously disregarded in this case, I fine 


Musammat Aishan Bibi Rs. 20 and to fur-, 


ther fine of Rs, X? for each day .that the 
default continues. I further order that a 
warrant of arrest shall issue against her and 
that she shall be detained in the civil jail 
till she produces the minors or causes them 
to be produced or compels their return.” 


Soon after this order was passed Taleh | 


Muhammad appeared in Court and stated 
that he would produce the children on 
behalf of Musammat Aishan if time was 
granted to him. The Court accordingly 
deferred the enforcing of the order till the 
2ist February, 1993, and directed that order 
would come into force on the 22nd. There- 
upon on the 2195 the minors were made 
over to Amir Khan guardian in the pre- 
sence of the Court. : 

On the 27th August, 19 5, Amir Khan 
guardian filed another application stating 
that the respondents, Musammat ‘Aishan 
and Taleh Muhammad, had again. forcibly 
taken away the minors from his custody 
and he prayed that steps be taken to restore 
the minors to him. Notice was ordered to 
issue to the respondents but the applica- 
tion was dismissed in default on the 12th 
December, 1925. On the 16th February, 
1926, Amir Khan presented a fresh applica- 
tion under s. 25 repeating his previous al- 
legation as to the forcible removal of the 
two minors from his cus'ody by Musammat 
Aishan and Taleh Muhammad and praying 
for necessary action. Notice of this appli- 
cation was duly served upon the respond- 
ents who appeared on the 8th May, 1926, 
before the Sub-Judge and handed over the 
minors to Amir Khan the guardian. Amir 
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Khan executed a document admitting 
receipt of the minors. A little later on 
the same day Amir Khan appeared again in 
Court’ and stated that Taleh Muhammad 
had brought a motor car and 15 or 16 per- 
sons in the Court compound and was going 
to forcibly remove the minors from his 
custody. He appealed to the Court for 
Police assistance and the Court directed 
the Police to assist the guardian in taking 
away the children to his house. This was 
accordingly done. 

On the 18th May, 1926,the guardian again 
filed an application stating that after he 
had taken away the children with him to 

- his house on the 8th May the respondents 
re-appeared the next day (9th May) and with 
the help of 10 persons took away the said 
minors from his house. He further stated 
that since then he had several times tried 
to get back the minors but without success. 
This asplication came up for hearing 
before Mr. Ahmad Yar Khan, Senior Sub- 
Judge, on 22nd May, 1926, when he passed 
the following order:— 

“The minors were sent with father and 
guardian ‘under Police escort. The next 
day, it is alleged, they were taken away by 
Taleh Muhammad and others, The guar- 


dian is too weak to keep the minors. It. 


is useless to restore the minors to him. 
The application is rejected.” 

Against this order Amir Khan the guar- 
dian has preferred an appeal to this Court 
and I have heard Mr. Gulation his behalf 
and Mr. Muhammad Tufail has addressed 
me for the respondents; Musammat Aishan 
and Taleh Muhammad. I am of opinion 
that the order ofthe lower Court cannot be 
sustained and the appeal must succeed. 
The whole conduct of Musammat Aishan 
and Taleh Muhammad has been most con- 

_tumacious throughout. From the very 
beginning they. have on one pretext or an- 
other tried to disobey the orders that the 
Senior Sub-Judge has from time to time 
passed and have on more than one occa- 
sion taken the law into their own hands 
and forcibly removed the minors from the 
custody of the guardian duly appointed by 
the Court. Under these circumstances it 
was the duty of Court which appointed 
Amir Khan a guardian to see that this 
authority was maintained and that he was 
enabled to discharge his duties as guardian 
properly. The reason given by the lower 
Court that the guardian is too weak to keep 
jhe minors is wholly insufficient to refuse 
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relief to him under s. 25. Itis the duty of 
the Courts to protect the weak against the 
high-handed acts of the strong and this 
duty has to be performed with greater vigi- 
lance when the aggrieved party is a duly 
constituted guardian appointed by the 
Court itself and the victims are minors 
under its charge. Indeed Mr. Muhammad 
Tufail has candidly admitted that he is 
unable to support the order of the lower 
Court on the ground on which it.proceeds. 
He, however, contends that the guardian is 
an incompetent person and is unfit to re- 
main in charge of the minors, On the 
materials on the record J am unable to say 
if this is so. Jf the guardian is incom- 
petent or is otherwise an improper person 
to be allowed to continue as such, proper 
proceedings must be taken under s. 39 for 
his removal and the appointment of an- 
other guardian. But until this is done, it 
is the duty of the Court to render all assist- 
ance to the guardian in the discharge of 
his duties and to see that the minors remain 
in his custody. 

Mr. Muhammad Tufail further contends 
that under s. 25 the Court may refuse to 
restore the minors to the guardian, if it 
thinks that such a course is conducive to 
their welfare. He argues that the lower 
Court should be held to have rejected the 
guardian's application, because ‘it thought 
that it was not to the interest of the minors 
to be restored to him. This contention is 
without any force whatever. The lower 
Court does not give this as a reason for 
dismissal of the application and I see no 
warrant for making such an assumption. 
Indeed after having handed over the 
minors to the guardian on the 8th May, the 
lower Court could not have on the 22nd 
held that it was not to the welfare of the 
minors that they should live with the guar- 
dian. 

Asa last resort the learned Counsel has 
argued that if the order of the lower Court 
is to be set aside the proper procedure 
would be to remand the case with a view to 
allow the respondents to prove that they 
did not remove the minors but that the 
minors came back to their motherand Taleb 
Muhammad of their own aceord. After 


giving due weight to the arguments of the 


learned Counsel | am of opinion that it is 
not necessary to remand the case for 
proof of this- allegation. Mr. Muhammad 
‘utail admits that the minors have beep 
living with the respondents since the 9th 
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May and are still with them. In order to 


take action under s. 25 it is immaterial whe- 
ther the respondents removed the minors 
forcibly or whether they left the guardian's 
custody of their own accord. It is com- 
petent to the Court to take action in either 
case. In view of all that has happened it 
seems to me to be highly improper to 
allow the minors to remain any longer with 
Musammat Aishan and Taleh Muhammad, 
who is her paramour (or her second husband 
as he alleges). Such a course would be 
contrary to the provisions of the Muham- 
madan Law and opposed to the express 
orders of the Court. 

For the foregoing reasons I set aside the 
order of the lower Court and grant the ap- 
pellant’s application under s, 25. The lower 
Court is directed to order the respondents 
to surrender the minors to the appellant 
forthwith. The Deputy Registrar should 
see that a copy of this order together with 
the records is sent back to the Senior Sub- 
ordinate Judge not later than the 4th Feb- 
ruary. The lower Court should fix a date 
for the appearance of parties and the pro- 
duction of the minors not later than a week 
from the date on which a copy of tbis 
order is received by it. Any further dis- 
obedience of the orders of the Court by the 
respondents should be dealt with in accord- 
ance with law. 

Respondents must pay the costs of this 
appeal. 


R. L. Order accordingly. 


LAHORE HIGH COURT. 
Seconp CIvIL ArPpgaL No. 1172 or 1926. 
February 2, 1927. 

Present: —Mr. Justice Tek Chand. 
HAKAM BEG AND CTRERS—PLAINTIFFS— 
APPELLANTS 

versus | 
RAHIM SHAH AND OTHERS—DEFENDANTS— 
f RESPONDENTS. 

Civil Procedure Code (Act F of 1908), O. XLI, r. 1, 
0. XLII, r. 1-—Appeal, second—Decree of lower Appel- 
late Court, necessity of filing. 

Order XLII, r. 1, Civil Procedure Code, read with 
O. XLI, r. 1 makes it imperative that in every second 

‘appeal the memorandum of appeal should be accom- 
panied by a copy of the decree of the lower Appellate 
Court. ip. EL, col. 2] . 

Second appeal from the decree of the 

Senior Sub-Judge, Amritsar, dated the 12th 
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January, 1926, reversing that of the Sub- 
Judge, Fourth Olass, Amritsar, dated the 
28th August, 1924, 

Mr. Jalal-ud-tin, for the Appellants, 

‘Mr. Mehr Chand Mahajan, for the Re- 
spondents. 

JUDG MENT.—Hakam Begand Jhanda 
Beg sons of Bakhshinda Beg and a num- 
ber of other Mughal proprietors of Mauza 
Khilchian in the Amritsar District insti- 
tuted a suit against Rahim Shah for posses- 
sion of a sitein the village abadi which the 
latter had purchased from one Nathu Shah, 
The suit was decreed by the Subordinate 
Judge, Fourth Class, Amritsar. Rahim 
Shah, defendant preferred an appeal to the ` 
Senior Sub Judge, who by his order, dated 
the 22nd December, 1924, accepted Rahim 
Shah's appeal and dismissed the plaintiffs’ 
suit. Against this judgment and decree of 
the Senior Sub- Judge, a second appeal was 
preferred to this Court by Hakam Beg and 
Jhanda Beg two of the plaintiff proprietors. 
This appeal came up for hearing before 
Jai Lal, J., on the 13th July, 1925. Coun- 
sel on both sides complained that the learn- 
ed Senior Sub- Judge in his appellate order 
had relied on evidence which was not on 
the record and it was agreed that it was 
not possible to come to any definite con- 
clusion on the existing materials. The case 
was accordingly remanded to the Senior 
Sub-Judge with directions to restore the 
appeal on its original number and to dis- 
pose of it in accordance with law. He was 
further directed to place on the record 
copies or extracts from such land revenne 
records as the parties wanted to produce 
and his attention was drawn inter alia toa 
certain number of points which required 
determination. The Court-fee on the memo- 
randum of appeal was refunded te the 
appellants and it was directed that other 
costs would abide the result. On remand, 
the defendants’ appeal to the. Senior Sub- 
Judge was restored on its original number. 
The parties were allowed to produce fresh 
documentary evidence, arguments were 
heard and the defendants’ appeal was ac- 
cepted with costs throughout on the 12th 
January, 1926. Against thisdecree Hakam 
Beg and Jhanda Beg plaintiffs appellants 
preferred a second appeal to this Court 
through Mr. Jalal-ud-Din Advecate. The 
memorandum of appeal was not accom pani- 
ed by a copy of the appellate decree of the 
Senior Sub-Judge, dated the 12th January, 
1926, To the memorandum of appeal was 
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appended a note by the learned Advocate 
to the following effect; the above appeal 
‘was remanded by the Hon'ble Mr, Justice 
Jai Lal on the 13th July, 1925, please put 
up C, A. No. 436 of 1925 8. B., therefore, no 
need of filing the copies of the previous 
orders, 

It is noteworthy that this note did not 
contain any reasons for not filing a copy of 
the decree of the Senior Sub-Judge, dated 
the 12th January, 1926, against which the 
appeal. had been preferred. The office 
returned the memorandum of appeal to 
the appellants’ Counsel on the 21st April, 
1926; with the remark that a copy of the 
‘ lower Appellate Court's decree should be 
filed and that the appeal without a copy 
of the decree could not be considered to 
have been presented within limitation. On 
the 22nd April, 1924, Mr. Jalal-ud-din re- 
filed the memorandum of appeal with the 
following note: “As the lower Appellate 
Oourt has maintained its previous order 
the decree of the same Court is on the pre- 
vious record to which I made reference in 
my note dated the 12th April, 1926. Thus 
there was no need for filing the copy of the 
decree. But, however, I have asked my 
client to furnish me with a copy of the 


decree which will be duly filed no sooner. 
it is received. Time may be granted for 


the said purpose.” _ 

No affidavit was filed along with this note 
nor was any stamped application asking 
the Court to extend time under s. 5 of the 
Limitation Act presented. On the 28th 
April, 1926, Mr. Jalal-ud-din filed a copy 
of the decree of the lower Appellate Court. 
The appeal came up for preliminary hear- 
ing before a Motion Bench on the 27th 
May, 1926, and was admitted for final dis- 
posal before Single Bench. It seems that 
before that Bench no ‘prayer was made for 
extension of time and certainly no orders 
condoning the delay were passed. 

The appeal having come up for hearing 
before me to-day, a preliminary objection 
came from the respondents that the appeal 
was time-barred and ought to be dismiss- 
ed as such. Mr. Jalal-ud-din for the 
appellants has filed to-day acopy of an 
affidavit by Hakam Beg Lambardar one 
of the appellants which was attested 
before a Magistrate of the Third Class at 
Amritsar on the 7th June, 1924, but which 
had not been filed in this Court until 
after the preliminary objection had keen 
raised by the respondents to-day. 
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èll 


As has been noted above the judgment 
and decree of the lower Appellate Court 
against which the present second appeal 
has been preferred are dated the 12th 
January, 1926. The copy of the judgment 
of the lower Appellate Court was applied 
for onthe 3rd March, 1936, and delivered 


to the appellants on the 8th March, 1926. 


Thus the appellant was entitled to six 
days in addition to the statutory 90 days, 
i.e., he could prefer the appeal within 96 
days from thedate of the decree appealed 
against. Thus the last date for preferring 
the appeal was 18th April, 1926.. The 
copy of the lower Appellate Court's decree 
having been filed in this Court on the 
28th April, 1926, the appeal must be con- 
sidered to-have been presented on that 


-date. It is, therefore, ten days out of 
time. 
Mr. Jalal-ud-din has not sought to 


support the position that he had taken in 
his note dated the 12th of April, 1926, 
namely, that as the decree of the lower 
Appellate Court now appealed against 
re affirmed that Court’s previous decree it 
was not legally necessary for him to file 
acopy of the decree dated the 12th Janu- 
ary, 1926. It is obvious that Jai Lal, J., 
remanded the case under O. XLI, r. 23. 
The previous decree of the Senior Sub- 
Judge had been vacated and he was direct- 
ed to re-hear the appeal and to dispose 
of it according to law. Under the cir- 
cumstances, the contention would be un- 
tenable that a copy of the decree dated 
the 22nd December, 1924, which was on 
the record of Civil Appeal No, 436 of 1925 
could be considered sufficient accom pani- 
ment for the purposes of the present 
appeal. 

Mr. Jalal-ud-Din has, however, put for- 
ward a new contention that though under 
O. XLI, r. 1 it is necessary that every 
appeal preferred shall be accompanied by 
a copy of the decree appealed from, this 
rule applied only to first appeal against 
original decrees and that there is no rule 
of law which required the presentation of 


' a copy of the decree of the lower Appellate 


Court with the memorandum of second ap- 
peal. Mr. Jalal-ud Din argues that though 
the practice of this Court and of the 
Chief Court has invariably been to insist 
upon a copy of the lower Appellate Court’s 
decree ‘being filed with the memorandum 
of a second appeal yet, he argues, that 
this la messly @ rals ef practice and not 


B12 e 
a rule of law. This contention ignores 
the provisions of O. XLII, r. 1 which speci- 
fically lays down that the rules of O. XLI, 
shall apply, so far as may be, to appeals 
from appellate decrees. J am, therefore, ‘of 
opinion that the contention of Mr. Jalal- 
ud-Din on this point has no force and must 
be overruled. i 
It is necessary to see whether any suffi- 
cient cause has been made out for not 
complying with the provisions of Q. XLI, 
r. 1. Mr. Jalal-ud-Din admits that the prac- 
tice of thìs Court has invariably been 
to insist upon copies of the decree appealed 
against being filed with the memorandum 
of appeal. Indeed the affidavit which Mr. 
Jalal-ud-Din has presented tc-dayand which 
is, as already noted, deposed to by Hakam 
Beg one of the appellants states in para. 
3 that when the deponent came to his 
Advocate at Lahore to prefer the appeal 
the Advocate told him that a copy of 
decree appealed against was necessary, 
that he intended to apply fora copy but 
that as soon as he returned to his village 
he got an attack of fever rhenal colic 
and could not apply for the copy in time, 
From this affidavit it is clear that Mr. 
Jalal ud-Din had rightly advised his client 
before filing the memorandum of. appeal 
on the i2th April, 1926, that a copy of 
the decree was essential. If the appel- 
lants had taken proper steps to follow the 
advice which had been given to them 
by their learned Counsel and obtained 
a copy of the appeal could have been 
properly presented before the expiry of 
the period of limitation on the 18th April, 
1926. The appellant Hakam Beg, however, 
instead of going to Amritsar and apply- 
ing for a copy, seems to have gone to his 
village and taken no steps to comply 
with the directions given to him by his 
Counsel. The allegation as to his alleged 
- illness is not supported by any medical 
certificate and is very inconvincing, and 
cannot be accepted, especially in view of 
the fact that the affidavit sworn to on the 
6th June. 1923, was not presented until 
to-day. Moreover, there is no explana- 
tion offered either in this affidavit or 
orally by the learned Counsel as to the 
„inaction of the other appellant Jhanda 
Beg. Under the circumstances I must 
hold that no sufficient cause has been 
made out for condoning the delay in not 
presenting a copy of the lower Appellate 
Court's decree with the memorandum of 
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appeal. It is not necessary to refer to the 
authorities cited by the respondents’ Coun- 
sel that it is essential that a memorandum: 
of appeal must be accompanied by a copy 
of the decree appealed against. Indeed 
the provisions of O. XLI,r. 1 are impera- 
tive on this point. The appeal is, there- 
fore, barred by time and is dismissed 
y `h costs. 


LLL, Appeal dismissed. 


NAGPURJUDICIAL COMMIS- 
SIONER’S COURT. 

Srconp CIVIL APPEAL No. 584 oF i925. 

January 18, 1927. 
Present :—Mr. Hallifax, A. J. O. 
Thakur MANMOHANSINGH-- 

DEFENDANT— APPELLANT 
versus 
Thakur BISHALSINGH—PLAINTIFE— 
RESPONDENT. 

C. P. Land Revenue Act (II of 1917}, s. 156— 
Suit for village profits—Set-off claimed by co-sharer — 
Agreement, whether necessary—Permission of Court— 
Sadar Lambardar, remuneration of. 

Under s. 156 of the .C. P. Land Revenue Act no 
‘agreement is necessary in order to entitle a co-sharer 
to claim a set-offina suit for village profits although 
it cannot be claimed without the permission of the 
trial Court [p. 813, col. 1] > 

A Sadar Lambardar is not entitled to any remune- 
ration. [ibid.} 

Anandrao v. Daulat (1), followed. 

Appeal against the decree of the Addi- 
tional District Judge, Bilaspur, dated the 
16th September, 1:26, in Civil Appeal 
No. 52 of 1925. 

Mr. G. R. Deo, for the Appellant. 

Mr. M. R. Bobde, for the Respondent. 

JUDGMENT.—The parties are co- 
sharers in four villages, in all of which the 
plaintiffis Lambardar or Sadar Lambardar 
and he sued for the recovery of sums paid 
by him forthe defendant as land-revenue 
for one of the villages. The defendant 
alleged that there was an express agree- 
ment that from the money due by him for 
this village should be deducted the money 
due to him forthe others, and if he and 
the plaintif are still sane, there can be 
little doubt that there was such an agree- 
ment. Inthe lower Appellate Court, how- 
ever, it was held that the agreement was 
not proved, and the learned Judge went 
on to say that “in the absence of an agree- 
ment s. 156 (of the Land Revenue Act) for- 
bids any claim by way of set-off.” 


i 
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The section mentioned says nothing about 
any agreement; it forbids a sət- off in the 
absence of the permission of the Court, a 
permission which could not possibly be 
refused in this: case in respect of proper 
items in any of the four villages. As to 


the village of Akaltara, for “which the: 


original claim is made, a sum of Rs. 82-8 has 


been allowed as Lambardari haqq.. But the - 


plaintiff is Sadar Lambardar of that village 
and, as was explained in Anandrao v. Daulat 
(1) a Sadar Lambardar is not entitled to 
any such payment. Itis also admitted by 
tha defendant-appellant that heis bound 
to pay the Rs. 8-8 disallowed, which the 


plaintiff had to pay as the costs of execut- 


ing a warrant for the recovery of the land 
revenue. 

The first sum which the defendant pro- 
poses to set-off is the difference in the 

'rents ofthe occupancy holding of each in 
the other's patti in Akaltara. The difference 
is Rs, 47-4 foreach year. The defendant’s 
claim for the first kist (twelve annas) of the 
year 1920-21 was barred by time when this 
suit was filed, but that for the second kist 
of that year and for the whole of the rent 

‘for the two following years was not. On 
this account, therefore, he is entitled toa 
credit of Rs. 106-5. 

In the villages of Khond and.Dhorla the 
parties are superior proprietors, and the 
plaintiff as Lambardar recovered Rs. 120 a 
vear as malikana for the two villages. Of 
this he has to pay Rs. 60 a year or Rs. 180 
for the three years to the defendant. 

‘The last item claimed by the defendant 
is half of the costs of a partition of Dalha 
which was made by a Revenue Officer, as 
he actually paid them all. These he al- 
leged to amount to Rs, 397-8, but they were 
found jin the first Court to amount to 
Rs. 315 only. The finding is based on the 
mistaken idea thatthe sum stated by the 
Revenue Officer before the proceedings 
began,. as his estimate of the probable cost 
of “making the partition, was the sum al- 
lowed as costs in his final order. The 
defendant has, however, agreed to accept 
Rs. 315 aa the actual costs of the proceed- 
ings, and heis, therefore, entitled on this 
account to Rs. 157-8. 

In respect of proper items the plaintiff 
must, of course, be given the same permis- 
sion. as that given to the defendant. He” 
claims in the first placea sum of Rs.3 a 


(1) aoe Cas, 009; 22 N. L. R. 37; A I. R. 1926 
ag. 2 
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year as-his lambardari haqq for the two 
villages of Khond and Dhorla, where he 
is Lambardar and not Sadar Lambardar. 
This credit of Rs. 9 tothe plaintiff for the 
three years is accepted by the defendant. 
The defendant also admits that the plaint- 
iff paid a sum of Rs. 51 as cesses for the 
village of Dalha during the three years, of 
which he has to pay half, that is Rs. 25-8. 

All these items ara undoubtedly such | 
that permission ought to be given to take 
them into account in thissuit. The plaint- 
iff has asked for the same permission in 
respect of three more sums. It is alleged 
that in Dalha in 1921-22 three thousand 
trees worth Rs. 1,000 were cut clandestinely 
and confiscated by the plaintiff but the 
defendant took possession of them and sald 
them, and also that the defendant has been 
all along realising grazing dues amounting 
to not less than Rs. 209 a year, in defiance 
of the authority of the Lambardar, In 
regard to Akaltara it is alleged that at the 
partition made in 1914 the demarcation of 
the abadi was wrong and gave the defend- 
ant certain plots that really belonged to 
the plaintiff; it took till 1920 to set the 
matter right and during that time the de- 
fendant realised Rs. 546 as nazarana for . 
some of those plots. 

These three claims only require stating 
to show that permission ought not to be 
given to set them off in this suit. The 
result of the account then is that the amount 
decreed by the Courts below must be re- 
duced by Rs. 483-5-U that is to Rs. 1,147-12-9. 
The plaintiff will pay one quarter of the 
total costs of both parties in the first Oourt, 
and a half of those in each Appellate Court, 
and the defendant will pay the rest. It is 
not necessary to fix any Pleader’s fee for 
this Court. 


G. B.D, Appeal allowed in part, 


LAHORE HIGH COURT. 
Srconp Civin APPEAL No. 2299 oF 1996, 
January 24, 1927. 
Preseni:—Mr. Justice Dalip Singh. 
KIRPA BAM ELAINE APPELLANT 

© versus 
THE NOTIFIED AREA COMMITTEE, 
PINDI BHATTIAN rarover its PRESIDENT 
—DEFENDANT— RESPONDENT. 


Punjab Municipal Act (III of 1911), s83. 199, 13 
Sanction to build—Revocation of sanction, legality af 


gid 


—FEasement~Right to drain includes right to clean 


and supervise it. h 
When once a Municipal Committee has given 
sanction to build, the Committee cannot revoke that 


sanction, [p. 815, col. 1.) 
Ibrahim v, Municipal Committee of Lahore (1), 
Vithal Dhonddev Raikar v. Alibag Municipality (2), 


followed. 

The right to supervise the drain and to have a right 
of way to the drain is accessory to the right to a 
drain and the owner of the dominant tenement is, 
therefore, entitled to demand reasonable convenience 
for cleaning and supervising the drain. [p. 815, col. 


“Ali Mardan v. Municipal Committee of Kohat (4, 


| followed. 
Second appeal from the decree of the 


District Judge, Gujranwala, dated the llth 
May, 1926, affirming that of the Sub- 
Judge, Third Class, Hafizabad, District 
Gujranwala, dated the 7th July, 1975. 

Lala Badri Das, R. B., for the Appel- 
lant. 

Mr. Fakir Chand, for the Respondent. 

JUDGMENT.—The plaintiff-appellant 
applied tothe Notified Area Committee, 
Pindi Bhattiar, to build on his own pro- 
perty according toa plan. The Committee 
gave the necessary permission on ¿Oth 
December, 1922, but imposed a condition 
that the public drain which had been pass- 
‘ing through the property proposed to be 
built on should not be blocked and should 
not be roofed over by the plaintiff and that 
a space of 3 feet wide around the drain 
should be left vacant for the sweeper to 
come and clean the drain. The plaintiff 
brought the present suit for a perpetual in- 
junction restraining the Committee from 
preventing the plaintiff from blecking the 
drain and generally from building on his 
own property and for damages for the 
trouble caused to him, 

The facts found are that the drain passes 
through the property ofthe plaintiff having 
collected the drainage water of the public 
street and that it has been there fora long 
time and,therefore, the Committee have a 
right of easement to passtheir water through 
this drain, and that, therefore, the plaintiff 
is debarred from blocking this drain. It 
was also held by the trial Court that the 
Committee were entitled to impose the 
condition regarding the roofing of the 
drain and keeping of space for cleaning it 
under s.189 of the Punjab Municipal Act, 
ang that the action of the Committee was 
neither ultra vires nor in bad faith. On 
the question of damages it was held that 
no evidences to prove any damages had 
been given and therefore, the plaintif was 
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not entitled to damages. The plaintiff's 
suit was dismissed. 

On appeal the learned District Judge 
upheld the decision. 

In second appeal it is contended that 
sanction had been granted by the Com- 
-mittee by resolution, dated 3Uth May, 1922, 
and that, therefore, the Committee could - 
not revoke that sanction. Ibrahim v. 
Municipal Committee of Lahore (1) and 
Vithal Dhonddev Raikar v.:Alibag Munici- 
pality (2) are cited as authorities for this 
proposition. In reply Counsel for the re- 
spondent contends that the question of 
revocation of sanction was never previously 
raised and should not ke allowed io be 
raised now. I find, however, that an issue 
was framed inthe trial Court. No. 4. ‘“Whe- 
ther the defendant gave permission to the 


-defendant, (plaintiff evidently) to build and 


ifso when and on what conditions’? Upen 

this issue the trial Court interpreted the 

resolution of 80th May, 1922, as not giving 

the permission at all and it fnrther held 

that even ifthe sanction was given, it was” 
amended by the subsequent resolution, 

namely, that of 30th December, 1422. It is 

thus clearthat the point was raised before 

the trial Court. In the appeal before the’ 
District Judge ground No. 3 was taken 

expressly raising this point. The learned 

District Judge also interpreted the resolu- 
tion ofthe 3J/th May, 1922, as not giving 

any sanction. Theresolution is worded as 

follows :— 

“Sael ko Committee hash mansha member 
sahiban jinhon ne mogia mulahea farmakar 
report ki hai tamir makan aur darwaza 
rakhne aur nali chhatne ki ajazat. di hat, 
Report kuninda member sahiban neapni apni 
report men nali par chhat dalne aur us ki 
safai wa pani nikalne ka mukhtilif taur per 
zikr kia hai. Kuchh arsa guzra keh mohal- 
ladaran ke wawela karne par janab Mr, 
Estcourt Sahib Bahadur ne is mogia ka 
mulahza farmaya tha. Unka hukam purani 
misil ke sath shamil hai. Meri zati rai chhat 
dalne ke bare men Sahib Bahadur ke hukam 
ke barkhilaf nihin hosakti. 1s liye misil bame 
hukam Sahib Bahadur barai istaswab Sahib 
Bahadur Depuiy Commissioner Bakadur 
mursal howe,” 


This resolution is signed by various 
persons presumably by the members of the 
Notified Area Committee. I find it impos- 


(1) 52 P. R, 1900; P, L. R. 1900, p. 385. 
(2) 47 Ind, Oas, 145; 42 B. 629; 20 Bom, L, R. 756, - 
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sible to interpret this resolution in any 
other way than to hold that it states that 
the Committee have given sanction to the 
plaintiff to build his home and roof drain, 
put asthe view of the President is contrary 
to the view of the othersthe matter is re- 
ferred to the Deputy Commissioner. If such 
sanction isonce given itisclear law that it 
cannot be revoked. 

Counsel for therespondent contends that 
this resolution does not give sanction and 
that the point was not raised in the Court 
below. But as I have already shown that 
point was raised and IT am unable to 
agree with the Counsel for the respondent 
that this resolution can be interpreted to 
mean that no sanction was given, 

The next point raised by Counsel for the 
appellant is that there was no easement 
vested in the Committee because an ease- 
ment vests ina dominant tenementand the 
Committee has no right to discharge water 
ia the drain in the plaintift's property. 
This point has no force and was not seri- 
ously pressed by Counsel for the plaintiff. 
The dominant tenement isthe public street, 
whose water passes through a drain in it 


and finally discharges on to the plaintiff's” 


lane. I, therefore, hold that the plaintiff 
cannot block the drain. 

The next pointis that the learned Dis- 
trict Judge has not disposed of the ques- 
tion as to roofing or the drain and 3 feet 
wide space along side the drain. Counsel 
relies on Bala v. Maharu (3). He also con- 
tends that the Committee cannot enforce 
its juristic rights, if any, by refusing 
sanction to build and he cited Ali Mardan 
v. Municipal Committee of Kohat (4) and 
Khagendra Nath Mitra v. Bhupendra 
Narayan Dutt (5). Counsel for the respond- 
ant relies on s. 132, s. 189, s. 1:0 and 
xa Municipal Commitiee, Delhi v. Abdul 
Hassan Khan (6). In Municipal Committee, 
Delhi v. Abdul Hassan Khan (6) the bye-laws 
were onthe record so far asthe judgment 
shows. Section 189 refers to bye-laws. No 
oye-law is either on the record or has been 
shown to me by Counsel for the respondent. 
{e contends that the bye-laws should be 
aken to be the ordinary bye-laws. I do not 
coow what he means by this contention. 
-pointedout to him that perhaps s. 193 


(3) 20 B. 788; 10 Ind. Dee. (x. s.) 1096. 
(4) 45 P. R. 1905; 40 P. L. R. 1905. 
(5) 8 ar Cas. 530; 38 O. 296; 15 O. W. N. 816; 11 


ly. L. J. 665. 
(6) 7) Ind. Cas. 775; Ay I Ri 1024 Lah, 398, 
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would apply. Counsel for the respondent 
accepts this and has also contended that 
8.193 would apply. I consider thats. Lys 
(1) does apply but in any event as held in 
Ali Mardan v. Municipal Committee of 
Kohat (4) the right to supervise the drain 
and tohave aright of way to the drain is 
accessory to the right to the drain and the 
Committee were, therefore, entitled to de- 
mand reasonable convenience for cleaning 
and supervising the drain. { cannot con- 
sider that 3 feet wide space is unreasonable 
for this purpose. J, therefore, hold that the 
plaintiff is not entitled to bleck the drain 
and that he is entitled to roof the drain 
because the Committee once gave him 
sanction to roof the drain and cannot re- 
vokeit, and I also hold that he must rcof 
the drain in sucha fashion as must give 
passage to thesweeper of the Committee to 
enter upon and clean the drain. He, there- 
fore, must leave 3 feet widespace to permit 
the entry of the sweeper and must Lot 
roof the drain in such a fashion as to pre- 
ventthe entry. As the plaintiff has only 
partially suceeded in his appeal I leave 
the parties to bear their costs thrcugh- 
out, 


A, N. A, Appeal allowed in part, 
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L. “ORE HIGH COURT. 


SECON VIL APPEAL No. 2399 or 1926, 
‘January 27, 1927, 
Pre ti—Mr. Justice Addison. 


Firu BH: ‘WAN DAS-KANHAYA LAL 
oF HA) PUR HAZARA, tHrovan 
KANHAYA LAL, scent OF THE Finm— 
DEFENDANT—APPELLANT 
versus 
Firm NAND SINGH-HARI SINGH 
SITUATE aT LYALLPUR, roroces HARI 
SINGH, son or NAND SINGH, Arona 
oF LYALLPUR—Praintirr— 

f RESPONDENT. 

Limitation Act (IX of 1908), Sch, I, Ari, &5—Open 
account, meaning of. 

An open account is one which is continuous or 
current, uninterrupted or unclosed by a settlement or 
otherwise, consisting of a series of transactions. 
Where balance of a particular account is ascertained 
but deliberately is not carried over and a new ac- 
count is started, the mere adding later on at tim 
end of the new dealings the old balance would not 
make if an open account again. [p. 816, col. 2.3 

Imrat Lal v. Lal Chand (1), distinguished, ` : 

Second appeal from the order of the 


Additional District Judge, Lyallpur, dated 


t AT 


Bi6 
the 26th Juiie, 1926, reversing that of the 
Sub-Judge, Fourth Class, Lyallpur, dated 
the 12th November, 1924. 

Mr. Jalal-ud Din, for the Appellant. 

Mr. Daulat Ram, for the Respondent. 

JUDGMENT.—The plaintiff firm car- 
ries on a commission agency business at 
Lyallpur. The defendant firm, which car- 
ries on business in Hazara District, used 
to deal with the plaintiff firm from. time 
to time. In Sambat 1975 there were certain 


dealings which ended in a balance in. 


favour of the defendant firm. That 
account was closed and the balance 
at the credit of the defendant firm was 
brought forward at the beginning of the 
“new account which started in Magh Sambat 
1975. The accountin connection with the 
second dealings between the parties again 


closed with a balance due to the defend-. 


ant and a third account was started short- 
ly afterwards with the balance in favour 
‘of the defendant carried over into the new 
third account. This third account was 
closed on the 24th Phagan Sambat 1376, 
corresponding to the 7th March, 1920, with 
a balance of Rs, 1,140-including interest 
against the defendant. Dealings did not 
again commence between the parties till 
the 21st August, 1920, when a new account 
was opened in which the debit balance 
against the defendant was not put down. 
When the dealings in connection with this 
fourth account ended a considerable time 
"later, the plaintiff added at the end of this 
fourth account the debit balance of Rs. 1,140 
from thelast account. This was some two 
years after the third account had been 
sed, 
othe plaintiff firm then sued the defend- 
ant firm on the 27th February, 1924, for 
Rs. 823-14-6 due to them on all the dealings. 
The trial Court dismissed the suit, hold- 
ing that the item of Rs. 1,140 which was 
the balance at the closing of the account 
on the 7th March, 1920, was barred by time 


under Art. 85 of the First Schedule to the - 


Limitation Act. It, therefore, dismissed 
the suit as nothing certainly was due if 
that item was excluded. The other issues 
were not decided. On appeal the learned 
District Judge held that this item was 
wjthin time under the same Article and 
remanded the suit for decision on: the 
remaining issues. Against his decision this 
second appeal has been preferred, + 

It is quite clear that the plaintiff firm 
treated the third account, ending with the 


è 
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balance due to it of Rs. 1,140, as finally 
closed, It did not carry forward that item 
to the next account, which started some 
months later, though at the end of the 
next account, probably because this item 
was in danger of becoming time-barred, 
Rs. 1,140 were added. Further, Ex. D-3, 
dated the 27th October, 1920, is a post- 
card sent by the plaintiff firm tothe de- 
fendant firm. This was after the last set 
of dealings had commenced. In this post- 
card the plaintiff firm stated that they had 
formerly given the defendant firm a notice 
and has previously sent the account as 
well and still the defendant firm was not 
paying. Therefore, the defendant firm 
would have to pay further interest on the 
former account at 12 per cent. per annum 
from the date of the closing of that account. 
All these facts conclusively prove that the 
plaintiff firm treated the account as finally 
closed on the 7th March, 1920, and started 
a new account with the defendant firmon 
the 21st August, 1920, and'treated that new 
account as entirely separate from the pre- 
vious dealings. That being the case; Imrat 
Lal v. Lal Chand (1) is not applicable. 


‘There the balance was ascertained and 


carried over. Here it was ascertained but 
deliberately not carried over and even 
after the new account was started, the 
plaintiff firm still insisted on payment of 
the old account as a separate account. In 
Firm Rup Chand-Jivan Singh v., Firm 
Poho Mal-Nathu Mal (2) it was said that 
an open account was one which was con- 
tinous or current, uninterrupted or unclosed. 
by asettlement or otherwise, consisting of 
a series of transactions. In the present case. 
the account was not continuous but was 
interrupted and closed. The mere adding 
later on, in order to avoid limitation, at the 
end of the new dealings the old balance 
would not make it an open account again 
as it was deliberately interrputed and 
closed. , In my opinion, therefore, this item 
of Rs. 1,140 was barred by limitation under 


‘Art, 85 of the First Schedule to the Indian 


Limitation Act as the suit was not brovght 
for more than three years after it became 
due. I, therefore, accept this appeal and 
setting aside the order of the District 
Judge dismiss the suit with costs through- 
out. 

E. L. Appeal accepted, 


(1) 7 Ind. Cas. 715; 75 P. R.1910; 99 P. W. R. 1910; 
124 P, L. R. 1910. 
(2) 73 Ind. Cag, 916; A. I R, 1923 Lah, 847, 
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OUDH CHIEF COURT. 
CRIMINAL APPEAL No. 40 or 1927. 
January 21, 19-7. 

>  Present:—Mr. Justice King. 
WAJID ALI AND orHeRs—Acoussep— 
APPELLANTS 
VETSUS 


HMPEROR—Opposirs Parry. 

Penal Code (Act XLV of 1860), ss. 148, 147—Un- 
lawful assembly —iAMembers, when guilty of rioting — 
Use of force by some members, necessity of —Identity 
of assembly—Question of fuct—Mere common object, 
whether sufficient. ; 

Where it is found that the accused were members 
of an unlawful asssmbly having a common object 
and made an assault or preparation to use force or 
violence, in the absence of proof that some members 

_ of the unlawful assembly which they joined used 
Torce or violence in prosecution of their common 
object, they cannot be convicted of rioting under 
8. 147 of the Indian Penal Code, but can be convicted 
only of being members of an unlawful assembly under 
s. 143 of the Code. {p. 819, col. 1.] 

Where members of two assemblies do not mingle 
together at any time or Place, the mere fact that they 
have a common intention will not make them one 


assembly, The question whether two groups of men. 


form one “assembly” is a question of 
[ibid.] 


do or do not 
-fact in each case. 


Where two mobs start from different localities and- 


operate independently and never come close to each 
‘other, they cannot be considered to be members of 


one assembly, though their object be the same. 


[ibid | 

Criminal appeal against an order of the 
Sessions Judge, Lucknow, dated the 7th 
“January, 1927, 

Mr. Asghar Husain, for the Appellants. 
Messrs. R. F. Bahadurji and G. H. 
Thomas, Government Advocate, for the Op- 
posite Party. < 


JUDGMENT.—The five appellants, 
Wajid Ali, Abid Ali, Hyder Al, Baqar 
Ali and Kallu, have been convicted- by the 
` Jearned Sessions Judge of Lucknow under 
6. 147, Indian Penal Oode, and sentenced 
“to one year's rigorous imprisonment each. 

Sixteen persons, including the five ap- 
‘pellants, were on “their trial before the 
“Oourt of Session and the charges against 
‘them -were under-s. 307 read with s. 149, 
s, 326 read with s. 149 and a. 147, Indian 
‘Penal Code. Eleven persons were acquitted 
‘altogether, while the five appellants were 
convicted under s. 147, Indian Penal Code, 
«only, being acquitted of the other offences, 

The evidence shows that the feelings 
-between'the Muhammadans and Hindus in 
“Lucknow had been very strained for some 
‘time past, and the District Magistrate had 
an ‘an -order under s. 144, Criminal 
‘Procedure ‘Code, on the 3156 of May, 1926, 
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prohibiting the taking out of any, proces- 
sion in the streets without permission and 
prohibiting the carrying of lathis or dandas, 
and prohibiting the assembling of five or 
more persons after8 P. mM., without permis- 
sion. ; 

On the Istof June, 1926, a further ‘in- 
cident occurred which greatly inflamed 
the hostility between the two communities. 
A corpse of a Muhammadan was found 
lying ina street, and it was sent by the 
Police for medical examination. The corpse 
bore no mark of external injury and the 
medical report was that the cause of death 
‘was unknown. ‘The finding of this corpse, 
however, was made use of by certain 
Muhammadan agitators to rouse resent- 
ment against the Hindus, as they made 
out that this Muhammadan had been killed 
by Hindus ania proclamation was made 
in many quarters of Lucknow on the Ist 


of June, especially in Chikmandi (which 


is close to the scene of the riot with 
which we are concerned) stating that this 
Muhammadan was martyred by the Hindus, 
and that all Mubammadans should join 
in the funeral. Accordingly, Muhammadans 
to the number of some hundreds did join 
in the funeral procession, to do honour to 
the so-called “martyr”. 

On the following day, that is on the 
2nd of June, the evidence shows that 
bodies of Muhammadans collectedin various 
localities in Lucknow city and beat or 
molested Hindus. One scene of violence 
was in Maulviganj, where two Hindus were 
killed, but we are not immediately concern- 
ed with that affair. . 

In Terhi Bazar also it has been proved 
to the satisfaction of the Sessions Judge 
and also to my satisfaction that bands of 
Muharimadans were parading up and down 
the roads and threatening the Hindus.who 
lived there. One gang of these, Muhame- 
madans, who had assembled at Rasibatan 
Chauraha, went and attacked the house of 
Ram Autar. He managed to drive them off 
by firing a gun, although he only used 
blank cartridge. This mob from Rasibatan 
Chauraha were armed with lathis, dandas, 
knives, ete., according to the prosecution 
witnesses, and after they had been re- 
pulsed from attacking Ram Autar’s house, 
they happened to come acrossan unfortunate 
Hindu named Janki and assaulted. him, 
inflicting one incised wound and one con- 
tused wound onthe head, rendering him 
‘senseless, Ram Autar fired another blank 


BB E 
shot in order to drive off the Muhammadans 
who were attacking Janki. In the mean- 
time another mob of Muhammadans, who 
had assembled at the Terhi Bazar Chaurah, 
were seen coming to attack Ram Autars 
- house from that side.. When they came 
close Ram Autar fired agdin with blank 
cartridge, whereupon this mob dispersed 
or at least did not press their attack. Then 
Ram Autar and his friends managed to 
rescue Janki and had him carried up on to 
the chabutra of the house and attended to 
his injuries. 

At this stage the Police appeared upon 
the scene'coming from the direction of the 
house of Rajjan Lal, shown on the map. 
The evidence of the Deputy Superintend- 
ent of Police is very important, as he at 
least has been entirely relied upon by 
the learned Judge who has discredited 
most of the other prosecution witnesses. 
He, and the Police accompanying him, 
met a crowd of Muhammadans armed with 
lathis and dandas. They were mostly in 
the by-lanes.and also there was a crowd 
on the Rasibatan Chauraha. On going 
‘past Ram Autar’s house, the Deputy Sup- 
erintendent noticed a crowd of Muham- 
madang in front, who were armed and 
were shouting. This crowd refused to 
‘disperse, and the Deputy Superintendent 
issued orders for their arrest. This. re- 
‘sulted in the arrest of the five accused, 
‘who are the appellants before me.. Two 
‘of them had dandas in their hands, the 
‘other three were empty handed. 

I consider it to be clearly proved that 
the five appellants were arrested among 
a mob of about 25 or 30 Muhammadans 
‘who were in the street coming towards 
Ram Autar's house from the direction of 
Terhi Bazar Ohauraha and that. several 
‘at least of this mob were armed with 
‘lathis and dandas. They had every appear- 


ance of intending to make a second attack. 


on’ Ram Autar’s house, and I see no reason 
‘to suppose that the appellants, as their 
‘Iearned Counsel tries to make out, were 
merely harmless sightseers, who happened 
to be in. the road at that time. Ram 
Autar deposes.that he recognised Abid Ali, 
Wajid: Ali,and--Baqar Ali among the mob 
who aé¢tually came to attack his house. I 
‘see no reason- to doubt the truth of his 
evidence on this point, since those persons 
named, together with the other two ap- 
pellants, were actually arrested in the 


,pireet just outside his heuse within a few 
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.them were in a mob of Muhammadans 
-bent upon attacking Hindus. sy 
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minutes after the alleged attack. The 
mere fact that the accused refused to dis- 
perse, when ordered to do so by the Police, 
does, I think, indicate that they were not 
mere sightseers, but they were persistent 
in their intention of combining to attack 
or molest Hindus. 

I think the learned Sessions Judge has 
been unnecessarily sceptical about the 
story that Janki was beaten by a Muham- 
madan mob close to Ram Autar’s house. 
The medical evidence shows his injuries. 
Moreover, he was actually found by the 
Deputy Superintendent of Police lying in- 
jured on Ram Autar’s chabutra within a 
very few minutes after the time when he 
must have been injured. These facts 
strongly support the statement of Janki 
himself and of Ram Autar, and I see no 
reason to doubt that Janki was injured at 
the place and in the manner alleged. 

I think it is perfectly clear from the 
evidence of Jeorakhan Lal, head-constable, 


“Supported by the report which he made 


on the first opportunity at 12-30 that very 
night, that two of the accused had dandas 
in their hands when arrested. Frém the 
comments of the learned Sessions Judge, 
I understand that he also accepts the 
statement that two of the accused had 


‘dandas when arrested, but he is not quite 


sure that Kallu and Abid Ali were the 
two persons in whose possession the dandas 
were found. For the purposes of this 
case it does not really matter very much 
which of the five appellants were carrying. 
the dandas. It is sufficient that some of 
them at least: were armed, and that all of 


There is a difficulty about upholding the 
conviction of the appellants under s. 147, 
Indian Penal Code. I am quite satisfied 
that they were members of an unlawful as- 
sembly, the common object of which was 
to attack Hindus, that is, to cause hurt to 
Hindus or to cause mischief to Hindus. 
The difficulty is that there is no clear 
finding and no evidence that this par- 
ticular assembly, of which the five ap- 
pellants were members, actually used any 
force or violence in the prosecution of their 
common object. At the very most they 
chased one or two Hindus who escaped, 


.and they advanced to attack Ram Autar. 


This amounts to an assault or prepara- 
tion to use force or violence, but does not 


amount to the use of force or violence, 


(160 t. 0. 19373 
The appellants cannot be convicted of riot- 
ing unless it is proved that some məm- 
bers of the unlawful assembly which they 
joined used forca or violence in prosecu- 
tion of their common object. But there 

“is no such proof. ; 
it is true that the other mob which had 
collected at Rasibatan Chauraha and at- 
tacked the house of Ram Autar from that 
direction did use force and violence, be- 
cause they caused hurt to Janki, not to 
mehtion other alleged acts of force or vio- 
lence. But the difficulty is that that mob 
cannot, in my opinion, be said to be the 
same assembly as the mob which the ap- 
.pellants had joined. The latter mob came 
-from direction of Terhi Bazar Chauraha 
towards the house of Ram Autar and nevér 
cactually reached that house because they 
.wəre driven back by gun-fire. They never 
joined the Rasibatan Chauraha mob, which 
-had previously come to attack Ram Autar’s 
house from the opposite direction. So 
“far as I.can understand from the evidence 
‘these two mobs or assemblies, which started 
-from different points never came within 30 

“or 40 paces of each other. : 
si Certainly the members of these two ‘as- 
‘semblies never mingled together at any 
‘time or place. Although each of these 
assemblies had the common intention of 
attacking Hindus, the mere fact that they 
‘had à common intention will not make 
-them one assembly. The question whether 
two groups of men do or donot form one 
“assembly” must bea question of fact in 
each case. Inthe present case, 1 am un- 
‘able to hold that these two mobs, which 
started from different localities and operat- 
ed independently and never came within 


80 or 4U paces of each other,can be said 


to .be considered to be members of one 
_ assembly, Hence the Terhi Bazar Chauraha 
assembly cannot be held responsible under 
s. 144 for offences committed by the 
Rasibatan Chauraha mob, any more than 
they can be held responsible for offences 
committed on the same day by the 
Maulviganj mob, 

On this view, therefore, the appellants 
ean only be convicted under s. 143, Indian 
Penal Oode, of being members ofan unlaw- 
ful assembly, since there is no proof that 
any member of that assembly used any 
force or violence in the prosecution of its 
common object, 

Tne maximum punishment under s. 143 


jg.one of six months’ imprisonment, or” 
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fins or both. In the present case I think 
the appellants do deserve the maximum 
sentenca of imprisonment, since it was 
only a- chance that they did not come 
across any Hindus to beat, and that they 
were driven back-by gun-fire from press- 
ing home their attack upon the house of 
Ram Autar. I am convinced that if they 
had the opportunity they would have 
beaten and perhaps killed any Hindu they 
came across. Other mobs which were 
similarly out for vengeance upon the Hindus - 
in other localities close by actually did 
commit murder or grievous hurt upon 
Hindus, This mob, however, was fortun- 
ately dispersed by the Police, before they 
had an opportunity of using force. 

It ie evident that the appellants may 
thank their good fortune that the mob 
which they joined did not have the oppor- 
tunity of using force otherwise they would 
have been liable to heavy punishment. As 
itis, they are only liable to conviction 
unders 143, Indian Penal Code. 

I, therefore, alter the conviction from 
one under s. 147, Indian Penal Code, to one 
under s. 143, Indian Penal Code, and alter 
‘the sentence from one year's rigorous im- 
‘poisonment tosix months’ rigorous impri- 
‘sonment each. 


.Q. H. Conviction altered, 


al 


LAHORE HIGH COURT, 
Criminal Revision No. 1677 op 1926, 
January 28, 1927, 
Present:—Mr. Justice Harrison, 
MANIGIR—Accuszp—Peritiongg 
2 3 Versus ` 
HKMPEROR—Responpant, 

Arms Act (XI of 1878), s. 19 (f)—Recovery of tar- 
tridges from house occupied by accused but previously 
occupied by him and his brother-—O fence. < 

During the investigation of a certain theft ease the 
house of the accused was searched by the Police and 
asa result of this investigation two cartidges of a 
rifle were discovered from an earthen pitcher placed 
in bis house. The accused admitted the recovery of 
cartridges but stated that it was not within his know- 
ledge and that his brother who was an ex-military 
employee might have placed themin the house which 
was jointly occupied by the accused and his brother, 
The Magistrate believed the story of the accused to 
be true: i 

Held, that no offence under s. 19 
been established. 

Case. reported by the Sessions Judge. 
Karnal, with his No. 481-J of 4th Novem. 

ba 


bey, 1926, . : D 


(7), Arms Act, had 


hahang 
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REPORT.—Facte.—During the investi- 
gation ofacertain theft case the house of the 
accused was searched by the Police and as a 
result of this investigation two cartridges 
of a rifle were discovered from an earthen 
pitcher placed in his house. The accused 
was chalaned under s. 19 (f), Act XI of 1878, 
and was sentenced to a fine of Rs, 20or 
to suffer one month's simple imprisonment 
by Pandit Man Mohan Nath, Magistrate, 
te Class, Karnal, on the 13th August, 

The accused had filed an application for 
revision of the above order, 

Grounos.—The accused admitted the 
recovery of the cartridges but stated 
that it was not within his knowledge, and 
that his brother, who was an ex-military 
employee may have placed them in the 
house which was jointly occupied by the 
accused and his brother. The Magistrate 
believed this story of the accused to be true. 
Moreover, the Magistrate in his judgment 
says that the shape of the cartridges was 
such that a simple villager as the accused 
appears to be cannot really know that they 
were cartridges. 

Considering the Magistrate's own finding 
in the case the accused should not have 
been convicted and if the Magistrate con- 
sidered that there was a technical offence a 
very nominal sentence would have been 
enough. Under the circumstances the re- 
cord of the case is submitted to the High 
Court under s. 438 of the Criminal Pro- 
cedure Code with a recommendation that 
the sentence passed on the accused may 

“be quashed or in case it is considered that 
any offence has been committed the fine be 
reduced to one rupee. ' 

Malak Ram Lal Anand, for the Peti- 
tioner, 

ORDER.—For the reasons given by the 
learned Sessions Judge, I set aside the con- 
viction. The fine will be refunded. 

R. L Conviction set aside. 





NAGPUR JUDICIAL COMMIS- 
' SIONER’S COURT. 
CRIMINAL APPBAL No. 107-B or 1926, 
January 31, 1927. : 
Present:—Mr. Kotval, A. J. C. 
e BHAGIA AND 0THERS— ACOUSED— 
ÅPPELLANTS 
Versus . 
. EMPEROR— RESPONDENT. 
Criminal Procedure Code (Act V of 1898), s. 162, 


. " -BHAGIA V. BMPEROR. 
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whether overrides s. 27, Evidence Act (I of 1872)— 
Interpretation of Statutes—Larginal notes, value of 
—Implied repeat. i 

Section 162 of the Criminal Procedure Code overrides 
the provisions of s. 27 of the Evidence Act. 

Side notes to sections areno real guides to the 
intention of the Legislature, the safest guide to it 
being the language of the section itself. 

Abrogation ofa section by implication is per- 
missible under law, 

Appeal from a judgment of the Addi- 
tional Sessions Judge, Akola, in Sessions 
Trial No. 30 of 1926. 

JUDGMENT .—This judgment governs 
also Criminal Appeals No.108-B to 111-B of 
lyz6, by Shekhji, Bahadur Khan, Govinda 
and Tukaram. Ido not agree with the 
learned Sessions Judge's opinion that s. 162, 
Criminal Procedure Code, does not override 
the provisions ofs. 27, Evidence Act. The 
Sessions Judge interprets the words “any 
person” in s.162 as “any person other 
than the accused.” His reasoning is this. 
Sections 160 and 161, Criminal Procedure 
Code, refer to witnesses as side notes to 
them indicate; s. 162 which. immediately 
follows these must, therefore, have been 
intended to refer by association to wit- 
nesses. Side notes are no real guide to 
the intention of the Legislature. The 
safest guide to itis the language of the 
section and it is difficult to ses how it 
could be plainer, Abrogation by implica 
tion is by no means uncommon and that 
such abrogation of s.27 of the Evidence 
Act results is no reason for not interpret- 
ing the section according to its plain 
language. Nor is the provision contained 
in s. 27 of the Evidence Act of such parà- 
mount importance that there should be 
great hesitation in accepting an implied 
abrogation of it. It is to be further noted 
that s. 162, Oriminal Procedure Code, by 
cl. (2) expressly saves s. 32(1) of the Evi- 
dence Act. Theimplication ofthe abroga- 
tion of s.27, Evidence Act, is so obvious 
that we should expect that section also to be 
expressly saved. 

Apart, however, from the statements 
admissible unders. 27, Evidence Act, there 
is sufficient evidence to support the con- 
victions of the appellants. Bhagaji admit- 
tedly produced a lota, article B-1, contain- 
ing 15 Chandori and 62 Buchadawala coins 
from a cowdung heap wherein they 
were concealed; also the Charvi Article O, 
Govinda produced 7 Chandori coins, 33 
Buchadawala and 2rupees of 1862 which 


“were buried ‘in his field. Tukaram who 


is Govinda’s brother is proved to hava 
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posséssed. 70 Buchadawala coins which 
he gave'to a Sonar Kashiram (P. W. No. 9) 
to make: iuto ornaments which were 
beforé the Court. He produced 8 Chandori 
coins’ from a roof. 

Shekhji produced a lota containing 15 
Chandori, and 38° Buchadawala coins which 
were buried in his verandah. Bahadur Khan 
is proved to have been in possession of 


14 -Chandori and 22 Buchadawala coins’ 


which he gave to Umarkhan (P. W. No. 8) 
in payment of a debt. 

None of the appellants have satisfactorily 
accounted for their possession of these coins 
and it is sufficiently proved-that they came 
out.of Venkdtrao’s store which was buried 
in his-house with the Charvi, article ©, and 
stoler. 

All the appeals: aré dismissed. 

G. R: D. Appeals dismissed. 
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mitted to Sessions on acharge of murder- 
ing Phagan Singh on the 25th March, 1926, 
Of these five were acquitted, one, Nawab, 
was convicted of having been one of the 
murderers and was sentenced to transpor- 
Sundar Singh was 
acquitted on a charge of murder but con- 
victed under s, 201 and sentenced to seven 
years’ imprisonment. 

The main evidence against Nawab con- 
sists of his own confession which was re- 
corded by Risaldar Muhammad Sarwar 


.Khan on the 29th of March 1926. Except 


for this confession the evidence is purely 
circumstantial. Itis proved that Phagan 
Singh was murdered at the time stated in 
the charge and his corpse was subsequently 
recovered from Kala Dum near Wazirabad 
and that both the accused were undoubtedly 
seen near the place where he was murdered 


. . about this time. 


ee | 


LAHORE HIGH COURT. 
-CRIMINAL APPEAL No, 1051 or 1926, 
January 17, 1927. 
Present:—Mr. Justice Harrison and 
Mr. Justice Agha Haidar. 
NAWAB AND: aNoTHER—AccosgD — 
APPELLANTS 

versus ' 
EMPEROR— RESPONDENT. ` 

‘Criminal Procedure Code. (Act V of 1898), ss. 164; 
864—Confession recorded in langurge not used by 
accused, effect of —Prejudice to accused, what is— 
Failure to record questions, effect of. 

The- mere absence of the questions put by- the 
Magistrate to the accused on the record, if the pri- 
soner is not prejudiced in any, way ‘by the omission, 
does not make a confession illegal. [p. 822, col. 1.) 

Empress v. Sagambur (1), followed. 

Farid v. Emperor (3), distinguished. 

Though a Magistrate should record the confession 
in the language used by the accused, omission to do 


so may be overlooked: if it has not injured the ace-" 


used: in higdefénce. Where it is clear from the state- 
ment of the Magistrate that though he recorded the 
statement in English he explained the various por- 
tions of the confession and put them to the accused 
before signing it, it cannot be said that the accused 
has been prejudiced’ ih any way. [ibid] 

Ratti Ram v. Queem-Hmpress (2), followed. 

Appeal from an order of the Sessions 
J udge, Sialkot, dated the Ist September 

1926. 

Lala Pindi Das: Sabherwal, D. B. and'Mr. 
Amant- Ram Khosla, for the Appellants. 

Mr. G. H. Carden Noad, Government 
Advocate, for. the, Respondent. 


JUDGMENT. — Seven: men were com- 


“The motive for the murder consisting of 
previous enmity is established and the 
points to bé considered in this Court, as 
they were considered by the learned Sessions 
Judge, are stated at page 13 of his judgment: 


“Whether the retracted confession by 
Nawab is admissible in evidence, of course. 
against him only; whether the pointing 
out by Sundar Singh of the place where the 
dead body was drowned and the recovery of 
the dead body in pursuance thereof is 
legally sufficient to connect Sundar Singh 
with the murder and if not safficient toge- 
ther with the circumstantial evidence to 
establish his guilt as a murderer, is it suffi- 
cient to justify his conviction under s. 2U1, 
Indian Penal Code. 


“Whether the evidence of the tracker is 
admissible and what is the value of the cir- 
cumstantial evidence.” 

So far as Nawab’s appeal is concerned it 
is quite clear that without kis confession 
there is not sufficient evidence to warrant 
his conviction. If the confession be admis- 
sible against him, there is ample corrobora- 
tion and his guilt is established. There 
are many peculiar features in his confession 
and indeed many irregularities were com- 
mitted, and the question is whether in spite 
of those irregularities the confession can he 
taken into account. The Magistrate arrived 
on the 29th at Wazirabad. He questioned 
the accused and he went with him to the 
scene of murder the Police following at sofne 
distance. The handcuffs of the accused 
having been removed it is obvious- that 
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‘natural precautions. had to be taken and 
that the Magistrate and the accused had to 


be watched. The accused pointed out 


various places as scenes of various stages in 
the commission of the crime and made a 
statement chiefly consisting of answers to 
questions put and the Magistrate recorded 
the questions and answers at the time. 
When the statement had been concluded 
the Magistrate returned to Sialkot and came 
back the following day. He transcribed the 
present record of the confession from his 
notes, leaving out the actual questions. 
He then read it over and explained it to the 
accused, The whole thing was done in 
English. As laid downin s. 364, Criminal 
Procedure Code, the questions and answers 
should be recorded, the language should be 
that used by the accused and the record 
should be prepared at once and the pre- 
cautions detailed in s. 164, Criminal Pro- 
cedure Code, must be observed. So far, as 
the failure to record the questions is concarn- 
ed, it has been laid down in .Hmpress v. 
Sagambur (1), that if the prisoner is not 
prejudiced in any way by the omission, the 
absence of the questions does not make the 
confession inadmissible. We find, therefore, 
that this defect is not vital. As regards 
the taking down of the record in a language 
other than that in which it was made we 
have the authority of the Punjab Chief 
Court in Ratti Ram v. Queen-Empress (2), 
that this defect may be overlooked if it has 
not injured the accused in his defence. We 
are of opinion that he has not been injured in 
any way, for itis clear from the Magistrate's 
statement that he explained the various 
portions of the confession and put them to 
the accused before signing it. Counsel for 
the accused has laid great stress on the 
absence of the questions put and answers 
given under s. 164 and he stated that no 
such questions were put. It is true that 
they were not recorded., Counsel urges 
that Farid v. Emperor (3) lays down the 
_ law on the subject and that in accord- 
ance with that authority this confession is 
inadmissible. The great difference be- 
tween this case and Farid v. Emperor (1), 
is that here the questions were put and the 
Magistrate. has told us so and if the Magisa- 
trate’s statement on the subject be read as 


(1) 12 0. L. R. 120. 

(2) 7 P. R. 1599 Cr. . 

(3) 65 Ind. Cas. 613; 2 Lah. 325:5 P. W. R. 1922 
Cr; 23 Cr. L. J. 149; 4 U. P. L, R. (Lah) 33; A. I. 
R. 1922 Lah. 2837, 
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a whole itis quite clear that he questioned 
the accused more than once and that it was 
from the answers received to his questions . 
that he satisfied himself, as he.did, that the 
confession was voluntary and although it 
would have been better had the record 
been fuller, the requirements of s. 16 f have 
been fulfilled. f : 

The only point remaining is whether the 
confession is hopelessly vitiated by the fact 
that the original notes were destroyed and 
that we have nothing but a transcript made 
the following day. We are satisfied tbat 
the accused has been in no way prejudiced, . 
that the transcript is correct that it was 
explained portion by portion to the accus- 
ed and, in our opinion, all the irregularities 
which have been committed may be over- 
looked and the confession may be taken 
into consideration against the accused. 
This confession together with the circum- 
stantial evidence which corroborates it 
amply proves that he was one of the 
murderers. 

So far as Sundar Singh is concerned it is 
contended that the mere discovery of the 
corpse by him which corpse was fully 
identified as being that of Phagan Singh, 
does not prove his guilt under 5. 201, indian 
Penal Code. It is, however, nota question 
of mere discovery for there is ample cor- 
roboration in the remaining evidence 
against Sundar Singh which when read 
with the evidence regarding the discovery 
establishes his guilt under this section. 

We dismiss the appeal of both the appel- 
lants and confirm the sentence. 

R. L, Appeal dismissed, 


vemeem 


ALLAHABAD HIGH COURT. 
OURIMINAL Revision No. 645 oF 1926. 
: January 17, 1927. 
Present:—Mr. Justice Dalal. 
JAGANNATH—Accusgp— APPLIOANT 
versus 
f EMPEROR— Opposite PARTY. 
Criminal Procedure Code(Act V of 1898), s. 4885- 
Revision—Further inquiry—Mere wrong view of facts 
no ground for further inquiry—Substantial justice. 
The fact that the view of the facts taken by the 
trial Court is questionable is no ground for directing 
a fresh inquiry to be made under s. 485, Criminal 
Procedure Code. : 7 
Though the judgment of the trial Court be open 
to criticisms, a Court acting” under s. 435 of the 
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Code should see whether the judgment on the whole 
is fair and sensible or not. Š 

Chandan v. Kallu (1), followed, . 

Oriminal revision from an order of the 
District Magistrate, Meerut, dated the 6th 
of September, 1926. . 

Mr. S. C. Goyle, for the Applicant, 

The Assistant Government Advocate, for 
the Opposite Party. i 

JUDGMENT. —The applicant Jagan- 
nath was discharged of an offence under 
s. 60 of the Excise Act of being-in posses- 
sion of cocaine by the trial Court of a 
Magistrate. The District Magistrate took 
the case up inrevision and disagreeing with 
the estimate ofthe evidence made by the 
first Court has directed further enquiry to 
be made in the applicant’s case. Such a 
reason fora fresh enquiry under s. 435 is 
not sufficient. This has been held ina large 
number of rulings of this Court since 1910. 
In 1910 in the case of Chandan v, Kallu 

' (1) a learned Judge of this Court laid down 
that where the nature of the case is such 
that Courts are liable to take different 
views of the evidence and of the probabil- 
ities, the case is not one which calls for 
any further enquiry. That opinion was 
based on the Full Bench ruling of Queen- 
Empress v. Chotu (2). There are more recent 
Single Judge rulings to the same effect of 
1220 and 1922, Bindeshri Dube v. Emperor 
(3) and Udai Raj Singh v. Emperor (4). As 
pointed out by Mr. Justice Griffin in Kallu’s 
case (1) that though the judgment of the 
trial Court may be opento certain criticisms, 
this Court should see whether the judgment 
on the whole is fair and sensible or not. 
The judgment of the trial Court in the 
present case gives valid reasons for the 


discharge and in no way can be ‘said to be . 


perverse. The District Magistrate does 
not suggest that any more evidence is 
available. All thatthe District Magistrate 
has said is that the view of facts taken 
by the trial Court was questionable. He 
has not detailed the particular point on 
which the judgment is open to question. 
The trial Court had excellent reasons to 
suspect that the cocaine was planted where 
it was found and having such suspicion 
the only course open to it was to discharge 


(1) 9 Ind. Cas. 274; 8 A. L. J. 45; 12 Or. L. J. 45. 
A 9 A, 52; A. W. N. (1886) 281; 5 Ind. Dec. (N. 8.) 
5 a i 


465. : : 
\8) 59 Ind. Cas. 193; 18 A. L. J. 1135; 2 U. P. LR. 
(A.) 374; 22 Cr. L. J. 49 
) 


(4) 71 Ind. Cas. 528; 44 A. 691; A. Ñ R.1922 All, - 


29; 24 Or, L. J. 176, 


LORE NATH ROY v. BAZLAL GANI PaTART. 
‘the applicant. 
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No further enquiry was, 
therefore, called for and the order of the 
District Magistrate of th September is 
hereby set aside. 

The bail-bond shall be cancelled. 

A, Order set aside, 


- CALCUTTA HIGH COURT. 
Criminat Revisions Nos. 864, 1010 anp 1011 
oF 1926. 

„January 4, 1927. 
Present:—Mr. Justice Suhrawardy 
and Mr. Justice Cammiade. 
LOKE NATH ROY AND orpers—Fiest 
PARTY— PETITIONERS 
versus 
BAZLAL GANI PATARI AND orHErs— 
OPPOSITE Parry. 

Criminal Procédure Code (Act V of 1898), ss. 145, 
146—Dispute as to immoveable property—Fallow land 
Presumption of possession by owner—Occasional 
actsof user, sufficient evidence of possession—Attach- 


. ment, legality of. 


Possession under s. 145 of the Criminal Procedure 
Code must be absolute and continuous and not 
occasional. But by continuous possession is meant 
such possession which a party in possession may have 
occasion to exercise and has exercised and exercises 
whenever he likes. Continuity of possession should 
be understood with reference to the object over which 
it is exercised. [p. 824, col. 2.] 

With respect to lands which are fallow and liable 
to be submerged, possession must be presumed to 
be with the owner until the contrary is proved. 
Occasional acts of user of such land by the owner 
Gods th heii for the purposes of s. 145 of the 
ibi 

Rule against an order of the Deputy 
Magistrate, First Class, Chandpur, datea 
the 23th July, 1926. 

Mr. Narendra Kumar Basu and Babu 
Bhagirath Chandra Das, for. the Petitioners. 

Babus Jagindra Mohan Ghose, Asita- 
ranjan Ghose, Nagendra Nath Basu, Giris 
Chandra Paul and Nalin Chandra Paul, for 
the Opposite Party. 

JUDGMENT.—In these proceedings 
under s. 145, Criminal Procedure Code, 
there were six parties—‘he first three being 
the landlords. (the first party holding one 
anna share, the second party three annas 
share and the third party atwelve annas 
share inthe land in dispute). The fough 
party claims to have executed a kabuliyat 


‘in respect of the land in dispute in favour 


of the second and third parties and is now 
holding over—the term of the lease hav- 
ing expired in 1330, The fifth party isthe 


824: 
Chittagong Company which claims to hoid 
possession of a ‘portion of the-land where 
it repairs its launches, and sometimes cuts 
earth and erects a bamboo jetty fencing 
when the river rises. The sixth party does 
not claim any title but says he took a 
verbal bandobust from the maliks, The 
learned Deputy Magistrate went thorough- 
ly into the evidence and found that none 
of the parties had been able to produce 
sufficient evidence, of possession within the 
meaning of s. 145, Criminal Procedure 
Oode, and therefore, passed an order under 
s. 146, Criminal Procedure Code, attaching 
the land in dispute. This Rule was obtain- 
ed by the first party on the ground that 
upon the findings arrived at by the Magis- 
trate he should bave been held to be in 
possession and that the order under s. 146 
was without jurisdiction. The second and 
the third parties who were the joint land- 
lords with the first party have not filed 
any separate application disputing the 
findings of the Magistrate; but at thé hear- 
ing of the Rule they have expressed their 
intention not to object tothe Rule being 
made absolute if the first party agreed 
to treat them as co-sharer-landlords of 
the land in dispute. The first party has 
said that he has no objection if the joint 
possession of all the landlords is declared 
in the land. The real dispute, therefore, 
is between the landlords on one side and 
the other parties who claim possession of 
the land either on settlement from the 
landlords or by adverse possession on the 
other. Applications objecting to the order 
passed by the Magistrate have been filed 
on behalf of the fourth and fifth parties. 
Rules have not been issued upon those 
applications but it is ordered that they 
should be heard along with the present 
Rule. We have heard all the parties who 
have appeared before us except the sixth 
party who is not represented before us by 
any Pleader and we are of opinion that 
on the findings arrived at by the Deputy 
Magistrate the order under s. 146, Criminal 
Procedure Code, must be held to be bad 
in law. The position is this. The Magis- 
trate has found with reference to the 
claim of the fourth, fifth and the sixth 
parties that they were not in possession, 
His “finding is that the land is fallow and 
low-lying and during the rainy season co- 
vered with water. As happens toall fallow 
lands people who have any occasion to 
use them and especially the neighbours 
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use them not with an, idea of exercising 
any act of possession: but simply for the 
sake of convenience. Such being the state 
of the land, the learned Magistrate has 
found that theacts which the fourth, fifth 
and the sixth parties have claimed to have 
done over it are notin assertion of any 
title’or possession and are not, therefore, 
sufficient evidence of possession within 
the meaning of' the section. With this 
finding we do not disagree. The posses- 
sion claimed by persons other than the 
landlords having been disbelieved, pcs- 
session is presumed to be with parties who 
have title to the land, and admittedly the 
first three parties have title to the land 
as claimed by them. This possession may 
not be actual possession within the mean- 
ing of s.145 (1); but on the finding of.the 
Magistrate there is no reason to doubt that 
the possession exercised by the landlords 
is sufficient to satisfy the requirements of 
law. Possession under s.- 145, Criminal: 
Procedure Code, must be, as has been held’ 
in the case ‘of Nayan Manjurt Dasi v. 
Fazley Huq Sardar (1) absolute. and con- 
tinuous and not occasional. But it is 
not intended that possession must he such 
as should be exercised continuously or- 
every day of the year. By continuous 
possession is meant such possession which 
a party in possession may have occasion 
to exercise and has exercised and exercises‘ 
whenever he likes. Continuity of posses- 
sion should be understood with reference 
to the object over which it is exercised. 
It is a fallow land not capable of yielding 
much profit on the bank of a river and 
gets covered with water at certain seasons. 
of the year. Itis found by the Magistrate 
that the first party stacked some bricks - 
on it, that the second: party sometimes 
allowed people to dry jute on this land, 
and that the third party held bastu puja 
on the land. These are the proper uses: 
of a land of this description and on this 
finding it cannot be said that the land- 
lords were not in ectual possession. 


The fourth party who claims to hold 
over argues that possession should have 
been found with him ofat least a portion 
of the land in dispute, The finding of the 
Magistrate is that he held land adjacent 
to the land in dispute, and in common 
with other people sometimes uses the land: 


(1) 71 Ind. Cas. 527; 490, 871; A. I. R.1922 Cal. 
502; 24 Cr. L, J. 175, 


ka 
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in dispute in storing bamboos, thatching 
grass, ete, On this finding of fact we do 
not think that he has been able to prove 
his possession. . 

As regards the fifth party (the Chitta- 
gong. Company), they have claimed to have 
used a portion of the land when. it gets 
under water for repairing launches and 
also to have put up a bamboo jetty fencing 
and have got a drain passing across the 
land. They do not claim any right to the 
land; but they claim to have possessed 
the land in the. manner above described: 
for a long time. The Magistrate was not 
satisfied as regards the erecticn of the 
fencing and in his opinion possession ‘ex- 
ercised by the Company was not continuous 
as they used the land only during the 
season when it goes under water and not 
to the exclusion of others. 
have expressed their willingness before us 
to take settlement of this land from the 
landlords. We think that the proposal is 
reasonable. We, however, do not want in 
this case to-decide the legal rights of the 
parties. - 

The result is that this Rule is made ab- 
solute and we direct that possession of the 
land. in dispute be declared in the first, 
second and the third: parties as one body. 
of landlords until evicted therefrom in due 
course of law and forbid disturbance of 
such possession until such eviction. 

The applications of the fourth and the 
fifth parties are rejected. 

A. Rule made absolute. 





LAHORE HIGH COURT. 
CRIMINAL Revision No. 1309 or 1926. 
January: 24, 1927. | 
Present:—Mr Justice Harrison. 
KHAZAN CHAND—Accusep—PstiTIONER 
ae ™ versus 
EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 107, 144 
—Breach of peace, apprehension of—Action against 
peaceful citizens, legality of—ilagistrate’s power to 
stultify High Court's order by taking action under 
some other law. h 

When a breach of the peace is anticipated action 
is to be taken against the potential law-breakers and 
not against peaceful citizens whom it is expected 
that the law-breakers will molest. [p. 826, col. 2.] 

A Magistrate should not stultify an order of the 
High Court by taking action under some other pro- 
virion of the. same Code or some other Oode or Act. 
bid} i 

Case reported by the Sessions Judge, 
Ludhiana, with his No. 860; dated the 20th 


August,. 1926. 


KHAZaN OMAND V. EMPEROR, 


The Oompany : 
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REPORT.—Facts.—In the town of 
Khannain Ludhiana District there is a well 
calledJatiwala well. Khazan Chandand Garja 
Singh, who are originally Chamars but have - 
become Arya Samajist, claim the right to 
draw water from that well. Some mem- 
bers of the other communities objected to 
their doing so. As there was danger of 
the breach of the peace, proceedings under 
s. 107, Criminal Procedure Code, were 
started against Khazan Chand and Garja 
Singh and both of them were bound down 
to keep the peace for a period of one year 
by Sardar Amar Singh Magistrate First 
Class, by an order dated 36th Novem- 
ber. The appeal to the District Magistrate 
was rejected on 30th January, 1926 and 
thereupon Khazan Chand and Garja Singh 
moved the High Court and theirapplication 
for revision was accepted by the Hon'ble 
Mr. Justice Harrison by an order dated 
14th May, 1926*, and the order demanding 
security was set aside. 

After that, Khazan Chand and Garja 
Singh vommenced to draw water from 
Jatiwala well, and some members of the 
other communities as before objected to 
their doing co. On 28th June, 1926, the 
Sub-inspectur of Khanna submitted a 
report tothe District Magistrate, stating 
that there was a danger of the breach of 
the peace, Thereupon on 2nd July, 1926, 
the learned District Magistrate issued an 
order under s. 144, cls. (3) and (z) of the 
Criminal Procedure Code, to Khazan Chand 
and Garja Singh, directing them not to 
use Jatiwala well until they had establish- 
ed their right to draw water therefrom in 
a competent Civil Court. 

Against that order, Khazan Chand has 
preferred an application for revision. 

Grounps—The Hon'ble Judge in his 
order, datedthe 14th May, 1926, made the 
following observations: 

“The District Magistrate says in his 
order that had they been prepared to give 
an undertaking not to draw water from 
this well, he would have accepted their 
appeal. Whereas in this case the anti- 
cipated breach is to be committed by 
the other side, the only point to be seen 
is whether the act which brings about 
that breach is wrongful in itself as laid 
down in Mohammad Yakub v. Emperor (1), 


(1) 6 Ind. Cas. 454; 32 A. 571; 11 Or. L.J. 355; 7 A. 
L. J. 649. 
*Reported as Y/ Ind. Cas. 93. -| Ed.) 
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and many subsequent rulings and this 
view isin accordance with the clear word- 
ing ofthe section. It is not even alleged 
that itis a wrongful act for these Chamars 
to draw water from a public well as opposed 
to one which has been built for or dedicated 
to the use of any particularreligion or class 
of the population. Indeed one of the wit- 
nesses a Muhammadan, named Imdad 
Hussain, says that ifa sweeper turns Muham- 
madan, there is no objection to his drawing 
water from such a public well. Fifteen 
defence witnesses: all Hindus of the upper 
classes appeared and stated that the ma- 
jority of the population did not object. It 
is clear, therefore, that the objectors form 
a section, large or small, of the population 
of this town but do not constitute the 
whole and even if they did, it would not 
affect the question materially. So long as 
these Chamars are doing a lawful act there 
can beno reason for putting them on secur- 
ity andit would appear to me more reason- 
able to take proceedings against those who 
are expected to commit the breach of the 
peace and offer violence to law-abiding 
citizens. Nae 

Counsel for the petitioner contended that 
. the learned District Magistrate in passing 
the order dated 2nd July, 1926, had ig- 
nored the opinion expressed by the Hon'ble 
Judge of the High Court, and that, there- 
fore, it was a fit case to be submitted to the 
High Court on the revision side. 

A perusal of the order of the learned 
Judge leaves no doubt that this contention 
js well-founded. Moreover, the order of the 
learned District Magistrate does not men- 
tion the period during which the order is 
to remain in force, and the order as it 
stands amounts to perpetual injunction. 
The position of the petitioner is fully dealt 
with by the Hon'ble Judge in his order, 
dated 14th May, 1926 and according to the 


observations made therein the petitioner. 


is not committing any wrongful actin draw- 


ing water from Jatiwala well and the — 


order in question does not appear to be 
justified. . 

I, therefore, submit the records of the 
case tothe Hon'ble High Court for proper 
orders. , ee 

Pakhshi Tek Chand, for the Petitioner. 

ORDER.-—This is an application made 
by the Sescions Judge of Ludhbianaasking 
that an order passed by the District Magis- 
trate of Ludhiana under s. 144 of the Cri- 
minal Procedure Code be quashed, This 
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order was originally passed as a sort of 

perpetual injunction restraining two persons: 
from using a certain well until they had, 
established their right to do so but was 

subsequently modified on the 2ndof August,. 
1926, onits being pointed out to the Dis- 

trict Magistrate that under this section 

order could only be passed which would 

operate fortwo months. I have doubts as 

to the legality of this revising order but 

as the question is not before me itis not 

necessary to decide it. Although the two 

months have expired Counsel asks for an 

adjudication as to the propriety of the order 

in the hope that it may have the effect of 

stopping any more orders of this nature 

under this or any other section of any other | 
Act or Code which will have the effect of. 
cancelling or setting at naught, the previous 

order passed by this Court. 

The facts are simple enough. Two Cha- 
mars Khazan Chand and Garja Singh per- 
sist in asserting their right to draw water 
from a public well. A section of the popu- 
lation objects. Both Chamars were put on 
security under s. 107 of the Criminal Proce- 
dure Codeand that order was quashed byme. 
A new order has now been passed under 
s. 144 of the Criminal Procedure Code 
forbidding them from using this well, In 
my previous order it was made very clear 
that they were entitled to do so and that 
the proper persons to be proceeded against, 
if a breach of the peace was anticipated 
were the persons who wished to interfere 
with the exercise of the right. In spite 
of this, action has been taken under s. 144 
and steps have been taken to prevent them 
from-exercising their right, It has been 
laid down in Mohammad Ismail v. Barkat 
Ali (2) and Blong v. Emperor (3) and 
indeed the facts require no authority at all 
that when a breach of the peace is antici-. 
pated action is to be taken against the 
potential law-breakers and not against the 
peaceful citizens whom it is expected that ` 
the law breakers will molest. I have no 
hesitation in setting aside the order pasted 
by the District Magistrate and | express 
a hope that he will refrain from taking 
action under any other section ofany Act 
or Code with a view to stultifying .this 
order. i f 

R. L. Order set aside, ; 

(2) 71 Ind Cas. 506; 26 C. W. N. 804; A. LR. 1922 ° 
Cal. 483; 24 Cr. L. J. 154. 4 5 

(3) 82 Ind. Cas. 42; (1924) Pat. 262; A. I. R. 1924 Pat 
sha 25 Cr. L, J, 1178; 6 P, L, T, 130; 3 Pat. L, R,41 


T> 
. 


a 
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` CALCUTTA HIGH COURT. 
OURlMINAL Raviston No. 875 or 1926. 
January 4, 1927. 
Present:—Mr. Justice Cuming and 
Mr. Justice Gregory. 
TAMEZKHAN alias TAMEJUDDIN AND 
OTHERS—ACOUSED —PETITIONERS 
VETSUS 
RAJJABALI MIR AND ANOTHER— 
UOMPLAINANTS— O#POSITE PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 285, 
289, 842, §87—Joint trial for separate offences, legality 
of—‘Same transaction'—Omission to examine accused 
at proper stage, whether vitiates trial. 

The joinder of two distinct offences ina single 
charge is an irregularity, but not an illegality. [p. 
828, col. 1.] 

What does or does not forni part of the same 
transaction is a question of fact in each case. (p. 
828, col. 2.] 

The accused were charged with being members of 
an unlawful assembly and of committing theft of 
certain trees in a forest on two different occasions. 
There was an interval of 24 hours between the acts. 
The acts took place in different parts of the forest 
and related to different logs: 

Held, that the acts committed on the two occa- 
sions were separate and not parts of the same trans- 
action and a joint trial for the four offences was, 
therefore, illegal. [ibid.] 

Obiter.—Omission to examine the accused under s. 
342, Criminal Procedure Code, at the stage indicated 
by the section is a mere irregularity curable by s. 
537 of the’ Code. |p. 827, col. 2.] 


Rule against an order of the Deputy. 


Magistrate, Sadar Mymensingh, dated the 
3rd August, 1926, 

Messrs. K. N. Chowdhury, S. K. Sen, 
Babus Sures Chandra Taluqdar and Pro- 
bodh Nath Sanyal, for the Petitioners. 

Mr. B. C. Chatterjee and Babu Panna 
Lal Chatterjee, for the Opposite Party. 


JUDGMENT. 

Cuming, J.—This Rule hasbeen grant- 
ed on four grounds which I propose to 
deal with seriatim. The first ground is 
that the trial is vitiated by the fact that 
the provisions of s 342, Criminal Procedure 
Code, were not complied with in the case 
of the accused Tamejuddin inasmuch as 
he was nyt examined under the mandatory 
provision of that section at theclose of the 
prosecution evidence. It will appear that 
Tamejuddin who was represented by a 


Pleader was ill at the time and was not . 
“present when his examination at the close 


of the prosecution evidence should have 
taken place. The other accused persons 
‘were duly examined but Tamejuddin was 


not then examined not being present. He. 
. was esamined at 2 


subsequent stage, 


TAMEZKHAN V, RAJJAVALLI MIR. 


+ 

B27 
namely, af the conclusion of the defence 
evidence. 

Mr. Chowdhury who appears in support 
of the Rule contends that this was not a 
compliance with the terms of s. 342, 
Criminal Procedure Code. He contends 
that the provisions of the section are man- 
datory and that the accused persons must 
be examined at the conclusion of the evi- 
dence for the prosecution and that the 
subsequent examination at a later stage 
is no compliance with the terms of the 
section, There are a number of decisions 
of this Court which go to support the view 
which Mr. Chowdhury asks us to adopt of 
the provisions of s, 342, Criminal Procedure 
Code. They will be found in the case of 
Promotha Nath Mukhopadhya v. Emperor 
(1), and in the case of Surendra Lal Shah 
v. Isamaddi (2). In the last case it was 
held that the examination of the accused 
under s. 342, Criminal Procedure Code. 
must take place at the close of the pio- 
secution case and before the accused has 
entered upon his defence, and his examina- 
tion at a subsequent stage was no com- 
pliance with the section. Mr. Chatterjee 
who has appeared forthe opposite party 
has contended that the law as laid down in 
these cases is wrong and he would ask 
us to refer the question to a Full Berch 
as to whether a failure to comply with the 
provisions of s. 342, Criminal Procedure 
Code, was curable under s. 537, Criminal 
Procedure Code, or whether it was incur- 
able and an‘ illegality as has been held in 
the cases I have already referred to. Speak- 
ing for myself and with great respect to 
the learned Judges who have held other- 
wise, it has always been my view that an 
omission to examine the accused at the 
stage indicated by the section is an irre- 
gularity and curable under s. 537, Criminal 
Procedure Code. But Mr. Chatterjee has 
asked that if we do not agree with the 
law as laid down in the decisions referred 
to, we should refer the question toa Full 
Bench, But as we shall dispose of the 
case of all the petitioners on another point, 
no reference would seem either possible o 
desirable. 

Mr. Chowdhury has argued that ile 
failure to examine Tamejuddin vitiatcs the 
trial not only as regards Tamejuddin but 


(1) 71*Ind. Oas. 792; 50 C. 518; 27 C. W. N. 388;, 
I, R. 1923 Cal. 470; 24Or. L J. 248, 

(2) 84 Ind. Cas. 325; 51 ©. 933; 26 Cr. L. J. 261; A; 
1. R. 1925 Cal. 480, 
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as regards all the accused persons. None 
of the decisions to which I have referred 
decides this particular point. It is not, 
however, necessary to decide the point. 
For other reasons we are obliged to hold 
that the conviction and sentence must be 
set aside and the whole case re-tried. How- 
ever, itis not necessary to pass any order 
under this particular branch of the Rule, 
because for.certain reasons which I shall 
shortly deal with, it would be necessary 
to hold that the whole trial is lad and 
that the whole case will have to be re- 
tried. This depends upon the last two 
points which have been urged by Mr. 
Chowdhury on behalf of the petitioners. 
Mr. Chowdhury first of all contends that 
the charge as framed is bad in law because 
two distinct offences have been included 
within onecharge, This, no doubt, is. cor- 
rect. As far as can be seen there were 
two distinct offences, namely, the occur- 
rence on the 16th March when a number 
of persons attacked the complainant and 
his party to deprive them of a large num- 
ber of logs which they were removing from 
the forest and also the occurrence on the 
17th March when it is alleged the accused 
took away certain other logs from another 
part of the forest which also belongs to the 
complainant. The petitioners are charged 
both with being members of an unlawful 
assembly and of committing theft on both 
these occasions. Clearly these offences 
were distinct offences, there being one un- 
lawful assembly and theft on the16th March 
and another unlawful assembly and theft 
on the 17th March, Section 233, Criminal 
Procedure Code, requires a separate charge 
for each distinct offence. In this case 
clearly the two offences have been dealt 
with in a single charge. There is one 
charge of being members of an unlawful 
assembly and one charge of committing 
theft. The joinder of two offences in a 
single charge has been held by this Court 
to bean irregularity and notan illegality. 
Sce the cases of Moharuddi Malita v Jadu 
“Nath Mandul (3), Ram Subhag Singh v. 
Emperor (4), Musai Singh v. Emperor (5), 
and Radha Nath Karmakar v. Emperor (6). 


(3) 11 0. W. N. 54; 4 Or. L. J. 415. f 
(47 30 Ind. Cas, 465; 19 O. W. N. 972; 16 Or. L. J. 


41. 
(5) 22 Ind. Gas. 1008; 41 C. 66; 15 Cr. L. J, 224; 18 
GC. a. N. 183. 
(6) 71 Ind, Cas. 120; 50 C. 94; 36 O. L, J. 149; A.I. 
R. 1922 Cal. 573; 24 Or. b. J, 72, 
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It has not been suggested by Mr, Chow- 
dhury that his clients have been prejudiced 
by this joinder of offences in one charge 
which is by itself not a sufficient reason for 
setting aside the trial. Mr. Chowdhury’s 
next contention is that these four offences 
do not form part of the same transaction 
and, therefore, they could not be tried to- 
gether. Mr. Chatterjee who appears for 
the opposite party has admitted that if 
these four offences do not form part of the 
same transaction then clearly, their joint 
trial was illegal. Therefore, the question’ 
that remains to be decided is whether these. 
four offences can be considered to form 
part of the same transaction. What does’ 
or does not form part of the same trans- 
action may be considered to be a question 
of fact in each particular case. Certain: 
tests have been laid down in various cases 
by which it may be determined whether’ 
certain acts door do not form part of the: 
same transaction. In some cases it has* 
been held that acts may be considered to: 
form part of the same transaction’ if there 
are between these acts proximity of time,, 
community of intention and continuity of. 
action. Mr. Chatterjee has argued. that the 
intention of all the four acts was the same, 
namely, to take possession of the logs which- 
the complainant was endeavouring to take 
out ofthe forest and to deprive the com- 
plainant of his right to take any of the. 
logs of the forest. Admitting that this is 
so for the sake of argument, there are still 
the other two tests—the proximity. of time 
and the continuity of action. Between these 
two acts there was an interval of at least 
yi hours. Thetwo acts took place in differ- 
ent parts of the forest and they related 
to different logs. It was not the case of 
the prosecution that the accused endeavour- 
ed on the first day to remove a certain. 
number of logs forming a particular batch. 
and came back next day to remove the re- 
mainder of the logs that they had not been 
able to remove on the previous day. The 
two transactions or acts took place in differ- 
ent parts of the forest. After a careful 
examination ofall the facts of the case we 
do not think that these acts can be con- 
sidered to form part of the same transacr 
tion. The offence on the 16th March 
seems tousto bea separate transaction to 
the offence on the lith March. Clearly, 
therefore, the trial of these offences in the 
same trial is against the provisions of s, 
235, Oriminal Procedure Code, read with 
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‘8.239. We have, therefore, no alternative 
in the present case but to set aside the 
conviction of, and the sentence passed on, 
-these accused persons and to order that 
they be re-tried of the offences, if necessary, 
in separate trials. The trial to be held 
before some Magistrate other than the 
Magistrate who has already tried the case. 
Pending the disposal of the case the ac-. 
cused will remain on the same bail. | 
Gregory, J.—For the reasons stated 
by my learned brother I agree that there 
must be a re-trial. 
A, Retrial ordered., 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL Revision APPLICATION No. 240 
or 1926, 

November 26, 1926. 

Present: —Mr, Percival, J. O., and 
Mr. Rupchand Bilaram, A. J. O. 
KHURSETJI NANABHOY— APPLICANT 
WETSUS 
TMPEROR-—OPPOSITE PARTY. 

Penal Code (Act XLV of .1860), ss. 441—Criminal 
‘trespass—Intention, an essential ingredient. 

In order to constitute criminal trespass, it is ne- 
eessary for the prosecution to prove that the accused. 
either unlawfully entered upon property of another 
or having lawfully- entered thereon continued to re- 
main unlawfully with intent thereby to intimidate, 
insult or annoy the person in possession of such 
property or with intent 'to commit an offence. [p. 830, 


col. 1. 
Unlike. several sections of the Penal Code, 


where mens rea consists in intention or knowledge, 
| under s. 441, it is not sufficient to prove mere know- 
ledge on the part of an accused person that he was 
likely to cause annoyance unless.the evidence of such 
knowledge coupled with other facts is such as to 
kad the Court to infer therefrom the requisite intent. 
ud. 

Application to revise the conviction and 
sentence of the Additional City Magistrate, 
Karachi, dated the 9th August, 1926 

Mr. Rewachand Vassanmal, for the Ap- 
plicant. ` 

Mr. T. G. Elphinston, Publie Prosecutor 
for the Opposite Party. - 

‘JUDGMENT.—The accused was put 
on his trial before the learned Additional 
City Magistrate, Karachi, under ss. 506 and. 
448, Indian Penal Code, for criminal intimi- 
dation of the manager or custodian of 
certain buildings called Sohrab Quarters 
and for criminal trespass by staying in one 
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of those quarters after he had been served 
with a notice to vacate. He was acquitted 
on the first charge but convicted on the 
second charge and ordered to pay a fine of 
Rs. 25. He was also warned that if he 
continued to stay in those quarters he would 
render himself liable for further prosecu- 
tion. 

It appears from the judgment of the 
learned Magistrate that these quarters are 
attached to a Parsi Club building and were 
primarily intended for outside relatives and 
guests of the members of the Club visiting 


- Karachi, who were permitted to stay therein 


fora period of 8 days on payment of 8 
annas per day as rent for use and occu- 
pation of each quarter. The period of their 
stay could be increased for 8 days more by 
the Secretary of the Club and at the end of 
that period they were required to vacate. 

During recent years another trust build- 
ing known as Jehangir Bagh has been re- 
constructed and affords greater facilities for 
Parsi travellers than the quarters in ques- 
tion and, therefore, these quarters are seldom 
requisitioned by the members of the Club 
for their guests. They are, however, let 
out to Parsi residents of Karachi probably 
subject to the restriction that occupants are 
bound to vacate at any time, the Secretary 
wishes them todo so. The accused is an 
old Parsi resident of Karachi and has been 
staying with the permission of the Secre« 
tary of the Club in one of these quarters 
from December, 1925. For the 15 days of 
December he paid Rs. 2-8-0 only to the ree 
sponsible authorities of the Club, for 31 
days of January he paid Rs. 5-0-0 and like- 
wise for the month of February and March 
he paid Rs.5 a month. The entries in 
the books show that the amounts were paid 
by him as rent for each month. 

In March 1926 a report was mads by the 
then custodian of the quarters to the Secre- 
tary that the accused was a nuisance to the 
other residents and that he should, therefore, 
beremoved. Nothing definite seems to have 
been decided at that time. On 8th April, 
1926, the complainant who had assumed 
duties of the custodian in placeof the former 
custodian, went over to the quarters and 
informed all the occupants including the 
accused that they would have to vacate 
unless they obtained recommendatory nofes 
from the members of the Olub, It is alleg- 
ed that on this, the accused got annoyed 
and used threats to the custodian which 
formed the subject-matter of the first 


830 ; 
charge and on which he has been acquitted 
for want of reliable evidence. It also 

_ appears that in consequence of what trans- 
pired at that time, the accused was served 
with a notice by the Secretary requiring 
him to vacate the quarter but he declined 
to do so claiming to be a monthly tenant 
and, therefore, not liable to be ejected, 
in view of the provisions of Bombay Rent 
Act or at any rate without a month’s notice. 
It is this refusal on his part to vacate the 
premises which has been made the found- 

` ation of the second charge. 

The learned Magistratecame to the con- 
culsion that the accused was not a month- 
ly tenant but a permissive occupant whose 
occupation was .terminable at once and 
that on such termination he became a tres- 
passer. The learned Magistrate also was 
of the opinion that the accused was a nui- 
sance to the other occupants. 

Now unlike saveral sections of the Code 
where mens rea consists in intention or know- 
ledge s. 441 requires that the accused 
should either unlawfully enter upon pro- 
perty of another or having lawfully entered 
thereon continue to remain unlawfully with 
intent thereby to intimidate, insult or 
annoy the person in possession of such pro- 
erty or with intent to commit an offence. 
The onus, therefore, lies on the prosecution 
to prove the requisite intent. Assuming for 
the moment that the accused was a tenant 
on sufferance who had come in the quarter 
by right and had continued to remain by 
wrong this would not without proof of the 
requisite intent make his wrongful stay 

unishable as criminal trespass. Mere 

‘nowledge on his part that he was likely to 
cause annoyance would not by itself be suffi- 
cient, unless the evidence of such knowledge 
coupled with the other facts was such as 
to lead the Court to infer therefrom the 
requisite intent. The learned Magistrate 
does not seem to have applied his mind to 
this aspect of the case and has given no 
findings as to the intent with which the 
accused had continued to stay on the pre- 

mises. The finding that the accused was a 

nuisance to theco-occupants was by itself 
of no consequence whatsoever, 

Now on the one hand; there seems.to be 
no evidence in the case to show that the 
acgused had stayed there with the requisite 
intent, on the other, all the circumstances 
poiut to the faet that his intention in stay- 
tg on was either that he bona fide believed 
that he had a right to stay and that he could 
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not be ejected without process of law. or 
because he found it impossible to get other 
lodgings and could not, therefore, shift. 

We think, under the circumstances, the 
conviction cannot possibly be maintained. 
We accordingly setitaside and order that 
the fine, if paid, should be refunded. 

P. B. A. Conviction set aside. 
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CALCUTTA HIGH COURT. 
Criminat Revision No, 840 or 1926. 
November 19, 1926. 
Present:—Mr, Justice Cuming and 

_ Mr. Justice Gregory. : 
SHEIKH ABDUL AND oraurs—Accusep— 
© PETITIONERS 
A Versus - 
EMPEROR—Opposits PARTY, 

Penal Code (Act XLV of 1860), s. 188—Order under 
s. 144--Disobedience—Knowledge of accused, evidence 
of-—Promulgation of order, whether sufficient for con- 
viction. 

It is not sufficient in order to affect a person with 
the knowledge of an order under s. 144 and to render 
him liable to conviction under s. 188 to show that 
the. order had been duly promulgated. It is neces- 
sary to prove by positive evidence that he has the 
en BA Da that the order has been made. [p. 831, 
col. 


Rule against an order of the Additional 
Presidency Magistrate, Calcutta. 

Mr. Narendra Kumar Bose and Babu 
Probodh Chandra Chatterji; for the Peti- 
tioners, l : 

Mr. Khundkar, for the Opposite Party. 


JUDGMENT. —This Rule was issued 
by my learned brothers Mr. Justice Rankin 
and Mr. Justice Duval on three grounda, 


-first, that the learned Magistrate should 


have acquitted the accused holding that 
the knowledge which was the main ingre- 
dient of an offence under s. 188 of the 
Iadiaa Penal Ovde was not brought home 
to the accused;, secondly, that the learned 
Magistrate considered the merits and de- 
merits of the prosecution and defence cases 
in a vague and general manner without. 
considering the evidence of individual de- 
fence: witnesses with reference to the ac- 
cused for whom they deposed aad the 
accused had been seriously prejudiced on; 
account of this procedure. The petitioners 
have not pressed the third ground on which. 
this Rule was issued, E 


= 
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In disposing of the Rule it is only ne- 
cessary for me to.deal with the first ground. 
Mr. Bose who appears for the petitioners 
has contended that itis not sufficient for 
the prosecution to prove that notice has 
been ‘duly promulgated. The prosecution 
must prove by positive evidence that notice 
has been brought to the knowledge of 
the ‘persons whom it is sought to affect 
by it. The learned Vakil points out 
that in dealing with the present case the 
Magistrate has held that as notice was 
duly promulgated the petitioners must be 
presumed to have had the knowledge of if, 
This, the petitioners contend, is entirely 
a wrong view oflaw. In support of their 
contention we have been referred to the 
case of Ram Das Singh v. Emperor (1), to 
an unreported decision of this Court in 


Revision Case No. 754 of 1926 (Sheikh Aiyub . 


v, Emperor) and also to a decision of the 
Lahore High Courtin the case of Emperor 
y. Abdullah (2). The .contention of the 
petitioners is obviously correct. It is not 
sufficient in order to affect a person with 
the knowledge of an order under s. 144 and 
to render him liable to conviction under 
s. 188 to show that the order had been 
duly promulgated. It is necessary to prove 
by positive evidence that he has the know- 
ledge that the order has been made. The 
Magistrate has not approached the case 
from this point of view and he has not 
‘found that the accused persons in this case 
had the knowledge of the order for the 
disobedience of which he has punished them 
‘under s. 188. : 

The result is the conviction of, and the 
sentences passed on, the petitioners are set 
aside. me 
"ALN. A. Conviction and sentences 


set aside. 
“¢1) 99 Ind. Cas. 36; 44 O.L. J. 230; A.L R. 1927 
© Cal. 28: 28 Cr. L. J. 4. 
(2) 63 Ind. Cas. 865; 22 Or. L. J. 705. 





PATNA HIGH COURT. 
CriminaL Revision No. 341 or 1926. 
' June 4, 19:6. 
` Prèsent:—Justice Sir Jwala, Prasad, Kr., and 
Mr. Justice Macpherson. 

KULDIP SINGH— Accc8seo—APrELLANT 
VETSUS 
EMPEROR—Responpant. 

Criminal Procedure Code (Act F of 1898), s. 423—- 
Appeal—Appellant not present—Procedure— Duty of 
Court to decide on merits. 

. Under the provisions of s. 423 of the Code of Cri- 
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to decide the appeal upon merits. 


. Bİ 
minal Prosedure a Oourt is bound to pêruse the res 
cord and decide an appealon the merits even ifthe 
appellant does not appear. 

Criminal revision from an order of the 


Sessions Judge, Patna, dated the 28th 


“ April, 1926, upholding that of the Magis- 


trate, Patna City, dated the 13th February, 
1926. 

Mr. C. M. Agarwala, for the Appellant. 

Mr. H. L. Nandkeolyar, Assistant Govern- 
ment Advocate, for the Crown. 

dJUDGMENT.—This is an application 
against the order of the Sessions Judge 
of Patna, dated the 28th of April, 1926, 
dismissing a criminal appeal of the peti- 
tioner. i 

The appeal was admitted on the 18th of 
February, 1926, and after certain adjourn- 
ments was fixed for hearing for the 28th 
of April. On the last date the learned 
Sessions Judge dismissed thẹ appeal re- 
cording the following order :— ; 

aaa, nut present. Appeal dismiss- 
6 l 


The order in. question has contravened 
the requirements of s. 423 of the Code of 
Criminal Procedure under which a criminal 


‘appeal has to be dealt with. That section 


requires that the Court is bound to peruse 
the record and to hear the appellant or hig 
Pleader if he appears before disposing of 
the appeal. Evenif the appellant was not 
present, the learned Sessions Judge was 
bound to go through the record himself and 
There- 


fore, the appeal has not been legally dis 


posed of. l 

The order of the learned Sessions Judge, 
dated the 28th of April, 1926, is illegal and 
is set aside, and the appeal is restored to 
its original file. The learned Sessions 
Judge will now dispose of it in accordance 
with law. ; 


ALN. A, Appeal restored, 


— 





LAHORE HIGH COURT. 
CriminaL Revision Permios No. 1623 
oF 1926. 

February 1, 1927. 

Present :-—Mr. Justice Broadway. 
‘KANSHI—Accocep—PEririonEn 
versus 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), s. 338—Rash driging 
of motor car —Contribuiory negligence, effect of— 

Motor driving—Driver's duty - Sentence. 

In a prosecution for rash and negligent driving, 


“though contributory negligence is no defence entiti, 


ing the accused to an acquittal, it is yet a facto 
ri f 


2 


: 832 . 
‘which should be taken into consideration in deter- 
mining the sentence. 

A person driving a car should always keep it in 

a state of control sufficient to enable him to avoid 
running into any passenger who may fail fo step 
off the road, however annoying the dilatoriness of 
the foot passenger may be to him. 
' Petition, for revision of an order of the 
Sessions Judge, Hoshiarpur, dated the 6th 
October, 1926, affirming that of the Magis- 
trate, Firat Class, Hoshiarpur, dated the 
25th August, 1926. 

Mr. Abdul Aziz, for the Petitioner. 

Diwan Ram Lal, Assistant Legal Remem- 
brancer, for the Respondent. 

JUDGMENT.—Kanshi Ram, motor 
driver, is the petitioner in this and the 
connected petition for revision which arises 
out of two separate trials in which the 
learned Magistrate and the learned Sessions 
Judge have thought fit to write one judg- 
ment, a procedure which in the present 
case has, to a large extent, prejudiced 
Kanshi Ram. | 

The trials related to two different offences 
alleged to have been committed by Kanshi 
Ram on two different dates unders. 338 
‘of the Indian Penal Code. In one he was 
‘charged with having driven a motor car 
‘rashly and negligently on the 15th of May, 
1926, his rash and negligent driving rte- 
sulting in grievous hurt being caused to 
one Gajjan. | 

In the other case he was charged with 
having driven his car _rashly and negli- 
„gently on the llth of June, 1926, his rash 
and negligent driving resulting in griev- 
ous hurt being caused to a little girl 
pamed Musammat Ananti, aged 12 years. 
The sentence imposed in each case was 
‘one year's rigorous imprisonment and a 
fine of Rs. 150, the imprisonment to run 
‘concurrently. 

The learned Counsel for the petitioner 
has accepted the findings arrived at by 
the Courts below and has confined himself 
to the question of sentence and in this 
-connection has referred me to the case of 
Kamdar Ali Serang v. Emperor (1) where 
it was remarked that “in considering the 
question of degree, the question of contri- 
putory negligence has also to be taken 
into account, not as a defence to the 
indictment, but for the purposes of deter 
maning causation and fixing a measure of 
the liability of the accused.” In cases of 
this nature it seems to me that while con- 


* (4) 11 Ind. Cas. 130; 15 O. W.N.-835; 14 OL, J, 
‘goby 12 Or, Le J. 382, 
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tributory negligence would not be a defence 
entitling the petitioner to an acquittal it 
might be a factor for consideration in 
determining the sentence. 

Taking the case of Qajjan first it seems 
to me clear that the sentence upon him 
would not have been passed but for the 
fact that the Magistrate and the Sessions 
Judge thought fit to deal with the two 
cases together. It is in evidence that as 
the petitioner's car approached Gajjan and 
his companions, the petitioner sounded his 
horn which gave warning to Gajjan’s com- 
panions and caused them to get out of 
the way. It has not been shown that the 
petitioner was aware of Gajjan's deafness 
and as remarked in Proceedings, 17th August 
1871 (2), “a driver must necessarily assume 
an ordinary state of faculties’. At the 
same time it ceemsto me that in the case 
of a person driving a motor car the car 
should always be kept in a state of control 
sufficient to enable the driver to avoid 
running into any passenger who may fail 
to step off the road, however annoying the 
dilatoriness of the foot passenger may ‘be 
tothe driver. In this case I think a punish- 
ment of fine would have met the situation 
and I, therefore, set aside the sentence of 
imprisonment in the case relating to Gajjan 
but retain the fine. 

The second case is, to my mind, of a 
It appears that there 
were two or three girls playing in the 
middle of the road when the petitioner 
approached in his car. According to the 
yetitioner he was not responsible for the 
injury to Musammat Ananti and his plea 
throughout has been that he never knock- 
ed her down, It has been found that he 
was responsible for the injury to the girl 


and 1 think that his conduct deserves more 


serious punishment. It seems tome that. 
the petitioner must have ‘been driving very 
recklessly to have caused the accident to 
Musammat Ananti without being able te 
pull.up till he had gone a distance of 
700 karams. I would, therefore, dismiss the 
petition in this case. 

The result is that the petitioner’s sen- 
tence in the case relating to the injuries 
caused to Musammat~Ananti is maintained 
in its entirety while the sentence of im- 
prisonment passed in the case relating to 
the injuries caused to Gajjan is set aside, 
the fine only being maintained. 

R. L Order accordingly, 


(2) 6 M.H. O. R. App. 31 
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LAHORE HIGH COURT. 
SECOND Orvin -APPEAL No. 2290 or 1926. 
January 13, 1927. 

Present: —Mr. Justice Addison. 
FATEH ALI AND OTHERS— PLAINTIFFS — 
APPELLANTS 

versus i 

AHMAD DIN—DEFENDANT—RESPONDENT. 

Evidence Act (I of 1872), s. 108—Person not heard of 
for seven years—No presumption as to time of death— 
Punjab Limitation Customs Act (I of 1920), Sch. I, 
` Art. 2 (b)—Limitation—Burden of proof—Counsel and 
client—Admission by Counsel on point of limitation, 
whether binding on client. 

Though there is 4 presumption of a person’s death 
if he has not been heard of for a period of not less 
than seven years, there is no presumption that he died 
atany particular date. fp. 833, col. 2.] 

Lal Chand Marwari v. Ramrup Gir (1), followed. 

Ina suit for possession by a collateral of a vendor 
on the ground of the invalidity of the sale it is 
for the plaintiff to prove that his suit is within three 
years from the vendor's death and it is not enough 
to show that the vendor is dead. [ibid.] 

An admission by a Counsel on a point of limitation 
being an admission on a. point of law does not bind 
his client. {p 834, col. 1j 

“Second appeal from the decree of the 
-District Judge, Gujranwala, - dated the 
30th April, 1926, modifying that of the Sub- 
_ Judge, Fourth Class, Wazirabad, District 
Gujranwala, dated the 17th March, 1925. 

Messrs. B. A. Cooper and Parkash 
‘Chandar, for the Appéllants. f 

Mr. Iftikhar Ali, for the Respondent. 

JUDGMENT:—One Ahmad Din sold 
the land in dispute to another Ahmad 
Din on the l4th September, 1907. The 
vendor’s collateral Sarbland obtained a 
decree in 1914, declaring that the sale 
would not affect his reversionary rights 
except to the extent of Rs. 281-13 upon pay- 
ment of which Sarbland would be entitled to 
get the land upon the death of the vendor. 
The vendor joined: the army: during the 
late war and has not been heard of since, 
The present suit was brought by the 
three sons and four grandsons of a fourth 
son of Sarbland for possession of the land 
on payment of Rs, 281-13 on the ground 
that Ahmad Din, the vendor, had died 
about a year prior to the institution of 
the suit. The trial Court held that the 
plaintiffs had failed to prove that the vend- 
or had died within three years of the suit 


and dismissed the whole suit as time-bar- ` 


red forthat reason. On appeal the learn- 
ed District Judge held that all that the 
plaintiffs had succeeded in proving was 
that Ahmad-Din had not been heard of 
for more than seven.years, ‘There was 
thus a presumption that he was dead, but 
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there was no présumption as to when he 
died. -As the onus was on the plaintiffs 
to show that the suit .was within time 
the District Judge held that the suit of 
the major sons of Sarbland must fail as 
they had only three years according tọ 
Act Iof1920 within which they could sue, 
while they had not established .whether 
Ahmad Din had died within the last three 
years or before that. As regards the share 
of the four grandsons of Sarbland the 
District Judge bas recorded that sọ far as 
their share of the land was concerned the 
suit was admittedly within time. It was 
further conceded that they were entitled 
to get one-fourth of theland on payment of 
one-fourth of Rs. 281-13. The appeal was, 
therefore, accepted and the four minor 
grandsons gota decree for possession of 
one fourth of the land in suit on payment 
of Rs.70-7. Against this decision two appeals 
have been presented here, 


I shall first take the appeal of the sons, 
‘It was ‘urged that the burden should have 
been upon the ‘defendants to prove that 
Ahmad Din had died more than three years 
before suit. It is the law that there is a 
presumptionofa person’s death 'if he has not 
been heard of for a period of not less than 


eal Lya 6 i 
AHMAD DIN. 


‘seven years, yet there is no presumption 


that he died atthe end of the first seven 
years or on any particular date [Lal Chand 
Marwari v. Ramrup Gir (1).] It is for the 
plaintiffs to establish that their suit is 
within time, t.e., thatthey are entitled 
to a decree. In a somewhat analogous case 
[Jayawant Jivanrao v. Ramchandra Nar- 
ayan Joshi (2)] it was held thatit lay on 
the plaintiff to show affirmatively that he 
had brought his suit within 12 years from 
the actual death of the mortgagor. Similar- 
ly in the present case I would hold that 
it was for the plaintiffs to show that they 
had brought their suit within three years 
of the vendor’s death, whereas all that 
they have been able to establish is the 
presumption that he is dead. The suit 
of the major sons was, therefore, properly 
dismissed. They have not established that 
their suit was within time and the de- 
claratory decree did not effect a charge on 
the land. 1 dismiss that appeal with costs. 


(1) 93 Ind. Cas. 280: 5 Pat. 312; 24 A. L. J. 105; A, 


I. R.1926 P. C. 9; (1996) M. W. N. 203; 7 P. L. T. 13! 
43 0. L. J. 249; 50 M. L. J. 289: 3 0. W.N, 5. "O 
C. W. N. 721; 28 Bom. L. R. 855; 531. A. 24: 49 "L, 
L. R. 159 (P 


. 0). ; 
(2) 38 Ind. Cas, 484; 40B. 289,18 Lem, L, Ri 14, 
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The vendee has also appealed against the 
decision of the District Judge that the suit, 
so far as the share of the four minor grand- 
sons is concerned is within time. It was 
urged that this was admitted before the 
District Judge, but it is clear from the con- 
taxt thatthe learned Counsel, who admit- 
ted that the suit for their share was with- 
in time, was only making an admission 
in law and not of facts. It was urged in 
this appeal that it was also for the plaint- 
iffs in order to bring their suit within time 
to establish that the cause of action had 
not arisen in favour of the father of the 
minors before he died, for, ifit hadso arisen, 
time having once commenced to run, would 
continue to do so. In my opinion, this 
contention is sound. It is the case that 
no attempt was made to prove that the 
cause of action had not arisen in favour of 
the father of. the minors in his lifetime 
and perhaps this was incapable of proof as 
the plaintiffs could not even establish the 
exact date of death of the vendor. Jt is 
stated that the minors’ father only died 
two months before the institution of the 
suit. An admission by Counsel on a ques- 
tion of law cannot bind his clients. For 
these reasons I accept the appeal of the 
vendee, and setting aside the order of the 
lower Appellate Court dismiss the suit in 
toto, The vendee will have his costs in the 
trial Court and in the Court of the District 
Judge but not in his own appeal here. 

RL, Appeal accepted. 


rate 


LAHORE HIGH COURT. 
Snconp Civiu Arrar No. 1819 or 1926, 
January 12, 1927. 

Present :—Mr. Justice Dalip Singh. 
ABDUL RAHIM—P.taIntirF— 
APPELLANT 
UVErsus 
Tus MUNICIPAL COMMITTEE or 
DELHI~ Derenpant— RESPONDENT. 

Lease—Permanent lease of structure on land—Lessee's 
right to build on structure. f 
A perpetual lessee of a structure on a plece of 


land as distinguished from a permanent lessee of the 
land dtself' is not entitled to build a projection above 


the structure, which is actually leased to him. [p.. 


35, coL 1. 

Scand appeal from the decree of the 
District Judge, Delhi, dated the 12th 
April, 1925, affirming that of the Sub- 


ABDUL ranim v. moNiorbab COMMITTEE, pELHÌ, 


| (100 1. 0. 1927] 
Judge, Second Class, Delhi, dated the 5th 
May, 1925. 

Lala Sardha Ram, R. 8S., for the Appellant. 

Messrs, Raj Narain and Mehr Chand 
Mahajan, for the Respondent. 

JUDGMENT.—The plaintiff appellant 
in this case is a perpetual lessee of cer- 
tain nazul -land situate in Delhi. Over 
this land the plaintiff has built certain 
shops. Originally there were certain 
wooden takhts in front of these shops. The 
Committee ordered the removal of these’ 
takhis. Thereupon the predecessor-in-in- 
terest of the plaintiff brought a suit for 
injunction restraining the Municipal Com- 
mittee from asking them to remove these 
takhts. They asserted in that suit that 
the land under the takhts formed a part 
of the nazul land, which had been leased to 
them. The Municipal Committee on the 
other asserted that the land did not form 
part ofthe mazul land but formed part 
of a public street. The suit was compro- 
mised by razinama dated 18th August, 1896. 
By that compromise it was agreed between 
the parties that the Municipal Committee 
were to build a chabutra in place of the 
takhts and keep it in repairs. Rs. 16-8. 
per annum was fixed as rent. Reduction 
and enhancement of rent was to be accord- 
ing to the terms of the lease of the nazul 
land, dated the lst April, 1903. It was 
further provided that a saiban which had 
been built at the lessee’s expenses was to 
remain, and that the plaintiff had no fur- 
ther claim left qua this suit. The plaint- 
iff now wishes to build a verandah in the 
second storey of ashop and he has already 
built a chhajja. The Committee served 
him a notice to demolish the chhajja or 
to pay rent, forthe same. The plaintiff 
has asked for a perpetual injunction or re- 
straining the Committee from demolishing 
the chhajja and from demanding rent for 
the erection of the verandah projecting 
onthe chabuira. Both Courts have dis- 
missed the plaintifi’s suit. 

In second appeal it is argued that the 
land under the chabuira forms part ofthe 
land leased to tha plaintiff's predecessor 
in 1903. Reliance is placed on the evi- 
dence of P. W. No. 1 the girdawar of the 
Committee., It is contended that if the ° 
land belongs to the plaintiff, the perpetual 
lessee, then by the terms of the lease he 
is entitled to build on the same. In reply 
the Counsel for Committee contends that 
the rights of the parties were determined 
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by the compromise of 1896. ìt seems to 
me clear that by the compromise the 
plaintiff gave up his claim to be a 
perpetual lessee of the land under the 
chabutra, and accepted in lieu thereof a per- 
petual lease of the chabutra. This being so 
it is not open for the plaintiff to raise this 
point in second appeal. 

It may further be noted that his claim 
to be the perpetual lessee of the land under 
the chabutra was not raised in the plaint, 
and seems to have been taken in arguments 
only after the admission made by the gir- 


dawar of the Committee. I, therefore, hold | 


that by the compromise the plaintiff or 
his predecessor gave up their claim to be 
the lessees of the land. 

The second point urged by Counsel for the 


appellant is that heis perpetual lessee ofthe . 


chabutra, that he is,therefore, entitled to- 
the space above the chabutra and is, there- 
fore, entitled to project his verandah and 
his chhajja in the space above chabutra 
provided that he does not alter the nature 
of the chhajja. No authority is ‘cited for 
this proposition. It seems to me that a 
perpetual lessee of astructure on a piece 
‘of land as distinguished from the perma- 
nent lessee of the land itself is not entitl- 
ed to build a projection above the struc- 
ture, which is actually leased to him. It 
is clear that a,structure may have only 
limited user and the projection might have 
wholly different effects to what were con- 
templated when a lease of the structure 
was given. I, therefore, repel this conten- 
tion of the appellant’s Counsel. 

The last point urged by the Counsel 
but not seriously pressed was that under 
the rulings Damodar Das v. Municipal Com- 
mittee, Delhi (1) and Ali Mardan v. Munici- 
pal Committee of Kohat (2) the condition 
as torent was ultra vires. I do not see 
that these rulings at all apply to the pre- 

_ Sent case, : 

The appeal fails and is dismissed with 

costs. 


R. L. Appeal dismissed, 


(1) 27 P. R. 1901; P. L. R. 1900, p. 395. 
(2) 45 P, R. 1905; 40 P. L. R. 1905. 
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MANDAVILLI NARAYANAMOORTHY. 835 
PRIVY COUNCIL. | 
APPEAL FROM THE MADRAS Higa Court. 
November 17, 1921. 
Present:—Lord Buckmaster, Lord Atkinson, 
Lord Carson, Sir John Edge and 
Sir Lawrence Jenkins. 

NALAM PATTABHIRAMA RAO AND 
OTAERS—DEFENDANTS —APPELLANTS 
versus 
MANDAVILLI NARAYANAMOORTHY, 
SINCE DECEASED AND OTHERS—PLAINTIFF3— 
RESPONDENTS. 

Evidence Act (I of 1872), ss, 17, 21—Self-serving 
statement in Will, admissibility of. 

A statement ina Will which suggests an inference 
as toa fact in issue, though relevant under the pro- 
visions of s. 17 of the Evidence Act, cannot be proved 
by or on behalf of the person who made it or his 
representatives in view of the provisions of s, 21 of 
the Evidence Act. [p. 836, col. 2.1 

-Appeal from the decree of the Madras 
High Court, dated the 17th January, 1917, 
reversing that of the Subordinate Judge, 
Rajahmundry, dated the 24th July, 1913. 

Messrs. DeGruyther, K. C., and B. Dube, 
for the Appellents 

JUDGMENT. 

Sir Lawrence Jenkins.—This is an 
appeal from a decree of the Madras High 
Court, dated the 17th January, 1917, re- 
versing a decree passed on the 24th July, 
1913, by the Temporary Subordinate Judge 
of Rajahmundry. 

The defendants Nos, 2 to 49 are mem: 
bers of a Hindu family known as the Nalam 
family. Their common ancestor was Nalam 
Bhimanna, who died in or about 1848, 
leaving seven sons and three daughters. 


‘The sons were Virayya, Venkanna, Ramanna, 


Vallabharayudu, Pattabhiramanna, Sub- 
bayya and Chalamayya. The daughters 
were Kamamma, Venkamma and Jag- 


gamma. 

The fifth of the sons, Pattabhiramanna, 
separated from his brothers in 1870. The 
defendants Nos. 2 to, 49 are the descend- 
ants of the six brothers who continued 
joint, and they are the appellants in this 
appeal. 

Kamamma married Mandavilli Butchi 
Kamanna, and the only child of that mer- 
riage was Peda Pattabhiramanna, He died 
in 1881, leaving an adopted sop, Chinna 
Pattabhirammaya, who died in 1895 with- 
out issue but survived by his widow, 
ade Seetharam. She is defendant 

o. 1,” . 

The original plaintiff was Mandavilli 
Narayanamoorthy, a eon of Mandavilli 
Butchi Kamanne, by his second mariage 
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and so a half-brother of Peda Pattabhi- 
ramanna. On his death, his sons, Manda- 
villi Venkata Gopala Row, and Mandavilli 
Satayanarayannamurty, were substituted'as 
parties in his place. They are the respond- 
ents in this appeal. 

In 1896 the members of the Nalam 
joint family as then constituted separated, 
but the partition was not completed until 
1900. Though there were only six branches, 
the family property was divided into 
seven shares. One share was allotted to 
` each branch, and the remaining seventh 
share was allotted as to three-eighths to 
defendant No. 1 as the representative of 
Kamamma, four-eighths to the issue of the 
second daughter, Venkamma, and one- 
eighth to charity at Rajahmundry. The 
purpose of this suit is to impugn this 
partition and establish the plaintiffs’ claim 
as heir in reversion to one-seventh of the 
Nalam properties, 


Io the. plaint it is alleged that Nalam 
Bhimanna arranged that Pattabhiramanna 
should do business with his sons and be 
given an equal share along with his sons, 
and that this was agreed to by the sons; 
that the partition of 1896 was made only 
with the evil intention of disinheriting the 
reversioners and there was no legal neces- 
sity for it; and that the cause of action arose 
from November, 1900. i 


By the plaint it is prayed thata decree 
may be passed “declaring that the division 
effected among the members of the families 
of defendants Nos. 2 to 49 concerning the 
joint property wherein the lst defendant 
was entitled to one seventh share, is in- 
valid after the Ist defendant’s lifetime, so 
far as it relates to the Ist defendant's 
share of the property, and cannot affect 
the reversioners.” It will thus be seen 
that the plaintiff's claim is based on an al- 
leged right in Peda Pattabhiramanna to a 
share in the Nalam joint family property. 
Jt was rejected by the first Court, but on 
appeal the claim was affirmed by the High 
Court anda decree passed in the plaintitft’s 
favour.: The right asserted could not have 
been inherent one, and so an arrangement 
under which it is alleged to have accrued 
is əet up. This arrangement is pleaded 
and the following issue was settled :— 

‘Whether Nalam Bhimanna agreed as 
alléged in para. 5 of the plaint to give a 
share in his family properties to Pattabhira- 


manna along with ‘his sons, and whether the 


o 
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sons of Bhimanna assented to that arrange- 
ment?” 

The burden of establishing this agree- 
ment and the sons’ assent to itis on the 
plaintiff, and it is necessary to see whether 
this burden has been discharged. 


First the plaintiff seeks to rely on a 
statement in the Will of Peda Pattabbi- 
ramanna, dated the llth July, 1881, in these 
terms :— 

“After my father, Butchi Kamanna Garu, 
married Kamamma, the eldest daughter of 
Nalam Bhimanna Garu, residing at Manda- 
peta, I was born to her. But as she died 
10 days after I was born, my mothér’s father, 


‘the said Bhimanna Garu, his wife Papamma 


Garu, and his seven sons, Virayya and 
others, had since then kept me in their 
house, supported me, and educated me and 
taught me wisdom and business. As they 
arranged to get my second maternal uncle, 
Venkanna Garu’s daughter married to me 
and to give me a share equally along with 
my maternal uncles without my having any- 
thing to do with the property of my 
natural father, I was attending to their 
business matters carried on at Mandapeta, 
Vizianagram, Cocanada, Berhampur, Rajah- 
mundry, Tallarevu, Madras and other 
places for some time jointly with my 
maternal uncles and for some time myself 
singly.” -> EAD 

Even treating this as a statement which 
suggests an inference as toa fact in, issue, 
still it cannot be proved by or on behalf 
of the person who made it or his represen- 
Ua interest (Evidence Act, ss. 17 and 

1). l i 

Therefore, standing alone, the statement 
in the Will cannot be proved by or on be- 
half of the plaintiff as evidence of what it 
asserts. í 


To escape from this difficulty the plaint- 
iff contends that the course of dealing in 
the family, the conduct of Peda Paitabhira- 
manna in relation to the properties in his 
possession and the independent status 
which he held and enjoyed, the conduct of 
the executors in acting on the. Will, and 
the treatment of him by the family, sup- 
port the view that the statement in the 
Will is true. Thus it has been contended 
that the Will was acted on by the execu- 
tors, who were members of the Nalam family 
with the result that the statement wasadopt- 
ed as true, 

What happened is thie. Property was 

"9 


. 
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purchased with the joint funds-of the 
family, and the-transfer was taken in the 
name ‘of Peda Pattabhiramanna.’ Oa his 
death it became necessary to obtain a 
transfer from his name, and accordingly, 
on the 6th October, 1832, a patition was 
presented on behalf'of Nalam Kamaraju 
and his brother Nalam Venkataravuloo, to 


` the Deputy Collector and Deputy Registrar 


of. Grants and‘ Certificates, Madras, pray- 
ing for the issue of a certificate.’ In the 
application it was stated that the property 
had “been acgnired. by- inheritance, the 
grantee or registered holder being the 
brother-in-law of the petitioners, and that 
the registered ‘holder being oa ‘the point 
of death, wrote and delivered a Will stat- 
ing ‘that the two brothers-in-law might 
take a fresh certificate after his death: 


There is a clause in the Will to that effect. ` 


The certificates were issued.as prayed, 
Though this may be properly regarded as 
an assent by the two executors that the 
Will was duly exscuted, it cannot -be 
treated as an admission by the members 
of the family that the statement in the 
Will, on which reliancs is now placed, 
was true. What was done by the executors 
was a requisite or at any rate convenient 
step for the purpose of procuring a trans- 
fer in the Registry, but cannot be deemed 
an admission of title in the sense urged by 
the plaintiff. oo 

The High Oourt was influenced by the 
idea that account-books had been kept 
back, and if there was any real founda- 
tion for this, there might bə ground for 
considering: whether there was a presump- 
tion that these accounts, if produced, 
would be unfavourable to the defendants, 
But, when regard is had to all the facts 
disclosed, there is no justification for the 
view that books were improperly withheld, 
as is conclusively shown in the judgment 
of the first Court. Nor do their Lordships 
think that the items in the accounts that 
‘have been produced when properly con- 
sidered really support the plaintiff's case; 
for. it has. to be borne in mind that Peda 
Pattabhiramanna was a son-in-law and in 
management of the branch where he resid- 
ed, and it is no matter-for surprise if 
he was ‘treated with favour. And in this 


-connection, it is significant that the family 


of Vijjapu, also a son-in-law, and engaged 
in the family business, was treated with 
similar favour, and yet it never has been 
suggested that this was évidence of or even 
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printed to a right of participation in the 
Nalam family property. 

Bat over and above this infirmity io the 
plaintiff's proof, the dealings with the pro- 
perty are inconsistent with the right he 
claims. According to his case Peda Pattabhi- 
Tamanna acquired his share before the 
date of Hx, I, which is a Cadjan leaf dated 
the 24th August, 1819. It embodies the 
terms drawn up by the seven sons for the 
guidancs of the Nalam family in reference 
to the jointfamily property. Peda Pattabhi- 
ramanna was not a party to it, nor does 
it contain any reference to any share of 


` hisin the property. The first Court relied. 


on this exhibit as genuine. The High 
Court, however, doubted its authenticity, 
but on grounds that do not satisfy their 
Lordships, and they prefer to accept the 
appreciation of the Subordinate Judge as 
to its genuineness. 

„On the 15th of December, 1870, a parti- 
tion deed, Ex. II, was executed, when 
Pattabhiramanna separated from the Nalam 
family. This document contains no refer- 
ence to any share such as that now claim- 
ed. It treats the property, after deduction 
of the separating brother's share, as divi- 
sible into seven shares, six of which were 
to belong to the remaining six branches, 
while the seventh share was to be dealt 
with by these six branches as they liked. 
These branches continued joint till 1896, 
In that year the partition row attacked 
began. Its terms have already been set 
Out. 

In the plaint it is described as “made 


-only with the evil intention of disinherit- 


ing the reversioners of the said property 
and not bona fide.” But no such case is 
proved. Ia its omission of all notice of a 
one-seventh share as belonging to the line 
of Kamamma, this partition is in precise 
accord with the dispositions of 1249 and 
1870, and it is difficult to suppose that 
they were both made without the know- 
ledge of Peda Pattabhiramanna, More- 
over, the members of the six branches did 
not gain by the omission; they did not 
keep for themselves the one-seventh share, 
but allotted it in the manner indicated. 
Then again it is significant that the lines of 
the two daughters both benefited, and that 
Appalaraju, the lst defendant's father, took 
part in this allotment, and never *sug- 
gested that the one-seventh share belonged 
to hiš daughter, or that she had any better 
claim than the line of Venkamma the 
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sister. Nor did the 1st defendant herself 
demur to the allotment which was made, 
On the contrary, she expressly assented to 
it. ‘This the plaintiff treats as a relinquish- 
ment and in effect an invalid alienation of 
the one-seventh share to which he claims to 
be reversionary heir. 

In their Lordships’ opinion the plaintiff 
has failed to prove the arrangement or 
agreement under which a share is alleged 
to have been given to Peda Pattabhir- 
amanna, andthey will humbly advise His 
Majesty that the decree of the High Court 
ought to be reversed and the suit dismiss- 
ed with costs in both the lower Courts, 
. The respondents must also pay the costs of 
this appeal. 

A. N, A, : Appeal allowed. 

Solicitor for the Appellants:—Mr. Douglas 
Grant, 


LAHORE HIGH COURT. 
Frrsv O1rvin APPBAL No. 1137 or 1922. 
January 15, 1927. 
Present:—Mr. Justice Zafar Ali and 
Mr. Justice Jai Lal. 
MUHAMMAD ISHAQ AND oTHERS— 
PLAINTIFFS—A PPELLANTS 


VETSUS 
Pirzada MUHAMMAD HUSSAIN KHAN 
AND OTHERS—DEFENDANTS— - 
RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 928—Order 
lII,r.4,0. XLI, r. 4—Appeal by some of the plaintiffs 
authorised to file suit, legality of—Power of one 
appellant to sign power-of-attorney on behalf of the 
rest, 

In a suit under s. 92 of the Civil Procedure Code, 
allthe persons authorised to institute the suit con- 
stitute one plaintiff and all must combine to take 
any material step in the prosecution of the suit. An 
appeal filed by some of them only is incompetent. 
[p. 838, col. 2; p. 839, col 1.) 

Maddala Bagavannarayana v. Vadapalli Perumal- 
lacharyulu (1) and Vishondas v. Damomal (2), fol- 
lowed. 

Provisions of O. XLI, r. 4, Civil Procedure Code, do 
not authorise the filing of an appeal from a suit under 
s. 92 of the Code by some only of the plaintifs 
authorised to file the suit. [p. 839, col. 2.) 

In the absence of proof that one of the appellants is 
duly authorised by the others to sign the power-of- 
attorney of the Counsel on their behalf such power-of- 
attorney must be signed by all the appellants per- 
sonally. [p. 839, col. 1.] 


First appealfrom the decree of the Dis- 
trict Judge, Delhi, dated the 3rd February, 
1922. 

Lala Sardha Ram, R. S., and Mr. Gébind 
Ram Khanna, for the Appellants, 


- MUHAMMAD ISHAQ ¥. MUHAMMAD HUSSAIN KHAN, 
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Messrs. Bishan Narain and Hem Raj 
Mahajan, for the Respondents. 

JUDGMENT.—Three men Haji Mu- 
hammad Ishaq, Muhammad Ibrahim and 
Muhammad Sadiq, after having obtained 
the consent in writing of the Collector 
of Delhi under s. 92 of the Civil Procedure 
Code, instituted a suit in the Court of the 
District Judge of Delhi in respect of a 
mosque known as Musjid Khurd Tin 
Burjwali situate at Bara Hindu Rao in Delbi 
claiming reliefs such as are mentioned in 
s. 92. The suit was partially decreed by 
ths District Judge. This is an appeal by 
the plaintiffs against the decree of the 
District Judge so far as he declined -to 
grant certain reliefs to the plaintiffs 

A preliminary objection is taken on 
behalf of the respondents that no appeal 
lies as the decree was given with the con- 
sont cf the plaintiffs. A reference to the 
judgment of the learned District Judge, 
however, shows that the plaintiffs through 
their Counsel merely approved of the ap- 
pointment of certain gentlemen asa com- 
mittee of management and in the grounds 
of appeal to this Court objection is taken 
to the appointment of one Hamid Ullah as 
one of the managers. Sofar as the other 
matters decided by the District Judge are 
concerned there was no consent by either 
party to the conclusions of the learned 
Judge. We are, therefore, of opinion that 
there is no forcein this objection except 
with regard to the grounds of appeal relat- 
ing to the appointment of Hamid Ullah 

But another preliminary objection taken 


“by the Counsel for the respondents has 


force. It appears that out of the three 
plaintiffs only two have authorised this ap 
peal. Inthe memorandum of appeal the 
names of ‘all three are mentioned but in 
the grounds of appeal only Haji Muham- 
mad Ishaq is mentioned as the appellant 
and the power-of-attorney in favour of 
Mr. Sardha Ram who presented this appeal 
is signed only by Muhammad Ishaq and 
Muhammad Ibrahim. Muhammad Sadiq 


` has not authorised Mr. Sardha Ram in 


writing to present this appeal, We must, 
therefore, assume that the appeal is only 
by two out of the three plaintiffs who were 
authorised by the Collector to institute the 
suit. f 

Mr. Sardha Ram, however, contends that 
an appeal could be filed by one or more 
of the plaintiffs on behalf of all. Weare 
unable to concede to this contention, Ina 
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‘suit under s. 92 of the Civil Procedure 
Code all the persons authorised to institute 
the suit constitute one plaintiff and all 
must combine to take any material step 
in the prosecution of the suit. This was 
the view taken in the case of Maddala 
Bagavannarayana v. Vadapalli Perumalla- 
_ charyulu (1) [in Civil Appeals Nos. 144 to 
146 of 1912, decided by a Division Bench 
of the Madras High Court on the 28rd of 
March, 1915,] in which it was held that 
where more than two persons interested 
in a trust have obtained the necessary 
sanction under s. 92 of the Civil Procedure 
Code any two of them cannot sue with- 
out the others and that the language of 
8. 92 shows that the persons authorised to 
sue are all the persons to whom the con- 


sent has been given and not any two of. 


them. It is true that this case relates to a 
suit and not to appeal but we cunsider 


that the same principle applies to both. 


cases. 

The same view was taken by the Judicial 
‘Commissioner ef Sind in Vishondos v. 
Damomai (2) The facts of that case are 


identical with those of this as in that | 


ease also three persons authorised under 
s. 92 of the Civil Procedure Cede instituted 
a suit which was dismissed. Two of the 
plaintiffs filed an appeal which was held to 
be incompetent. It was indicated in the 
judgment of the learned Judicial Com- 
missioner that the proper procedure in such 
cases is toimplead the plaintiff who does 
not consent to an appeal as a respondent but 
withthe permission of the Advocate Gen- 
eral authorising the remaining plaintiffs 
to present an appsaland to make the rest 
as respondents. 

Counsel for the appellants then contended 
that some of numbers of appellants could 
authorise him to file an appeal but in the 
absence of proof that one of the appellants 
isduly authorised by the others to sign 
the power-of-attorney of the Counsel on 
their behalf such power-of attorney must 
be signed by all the appellants person- 
ally. This: is clear from II, r. 4, 
Civil Procedure Code, which provides that 
the appointment of a Pleader shall be ia 
writing and shall be signed ‘by the person 
who appoints him or by his recognised 
ageni or by some other person duly authoris- 
ed -by the power-of-attorney to act on his 
behalf. f 


(1) 31 Ind. Oas. 236; 29 M. L, J. 231. . 
(2) 76 Ind. Cas. 345; A. I. R, 1925 Sind 1, 
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Mr, Sardha Ram then relied upon O. XLI» 
r. 4, which provides that where there are 
more plaintiffs than oneina suit and the 
decree appealed from proceeds onany ground 
common to all the plaintifis any one of the 
plaintiffs nay appeal from the whole decree. 
But as we have already indicated in the 
present case the three persons who filed 
the suit are in the eye of law one plaintiff 
and not more than one plaintiff and, there- 
fore, O. XLI, r. 4, does not apply to the 
facts of this case. 

Mr. Sardha Ram then asked us to adjourn 
the hearing under O. XLI, r. 20 and to 
direct that Muhammad Sadiq be made a 
respondent, We declined to accede to this 
prayer as, in our opinion, even if under the 
circumstances of this case we had the 
power to order that Muhammad Sadiq be 
made a respondent without the consent of 
the Collector we considered that the cir- 
cumstances of the case did not justify such 
a course. 

We dismiss this appeal with costs. 

R. L. Appeal dismissed. 


eer 


LAHORE HIGH COURT. 
SEconD CIVIL APPEAL No. 741 oF 1926, 
January 19, 1927, 

Present :—Mr. Justice Addison. 
KARAM KHAN AND ANOTHER 

©  =—PLAINTIEF8—APPELLANIS 
versus 
MAST ALI KHAN AND orners— 
DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXII, r. 4 
—Death of one of several respondents—Legal represen- 
tatives not brought on record—Abatement, whether par- 
tial or in toto—Tegts, 

Whether a suit oran appeal abates in whole or 
in part depends on whether the interests of the re- 
apondents are or are not separately defined. If they 
are separable, the suit or appeal will abate only as re- 
gards the interest of the deceased, If they are joint 
the proceedings will abate as regards the whole of 
the joint interests. |p. 840, col. 1.) 

Darshan Das v. Bikramajit Rai (2) and Raghbir 
Saran v. Sohan Devi (3), followed. 


Second appeal from the decree of the 
District Judge, Dera Ghazi Khan, dated 
the 20th November, 1925, affirming that of 
the Additional Sub-Judge, Fourth „Class 
nae Ghazi Khan, dated the 25th August, 
1925. : 

Mr. Niaz Muhammad, for the AppeNants, 

Mr, Hargopal, for the Respondents, 


Alps : 


. SUDGMENT.—The plaintiffs are co- 


sharers of certain land along with defend- 
aiits Nos: 1to 3 and certain other pro forma. 


défendants. The plaintiffs instituted a 
suit for a declaration that defendants Nos, 1 
to:3 were in reality owners of only a 24/576ths 
sare .and not a share of 60/576ths 
as recorded in the revenue records, that 
ig;..the plaintifs claimed a declaration 


By: 
that. 36/576ths of the shares recorded in, 


thé name of defendants Nos 1 to 3 was 
theirs. The trial Court dismissed the 
suit. On appeal the learned District Judge 
found that defendant No, 2 named Baba- 
dur Khan,- had died on the 9th May, 1925, 
during .the pendency of the suit and that 
his representatives were never brought 
upon the record. He held that a suit or 
appeal filed against a dead person was a 
nullity. and that the appeal could not 
proceed: as regards defendants Nos. 1 
and 3, that is, Mast Ali Khan and Jamal 
Khan as no specification of their shares 
was possible.- .He purported to follow 
Habu .v. Lala (1). Against this decision 


the plaintiffs have preferred this second. 


appeal. BOA 

It seems to me that the question whether 
the appeal abates in whole or in part 
depends on whether the interests of the 
respondents are or are not- separately defin- 
ed. If they are separable, the appeal will 
abate only as regards the interest of the 
deceased respondent. If they are joint, the 
appeal will abate as regards the whole of 
the joint interests. This was what was 
laid down in Darshan Das v. Bikramajit 
Rai (2). A similar view was taken by a 
Division Bench of this Court in Raghbir 
Saran v. Sohan Devi (3). In it there was a 
sale to various vendees the interest con- 
veyed toeach of them being specified in 
the sale.deed. .One of the vendees died and 
no application was made .for the substitu- 
tion of his heirs within time. Accordingly 
tke whole suit was dismissed on the ground 
that it had abated. 
that the suit had abated as against the 
interests of the deceased vendee only. In 
this ruling Khuda Bakhsh v. Maihra Dass 
(4) was distinguished while Zainab Bibi v. 

(1) 21 Ind. Cas. 951; 41 P.R. 1915; 15 P. L. R. 1914; 
16-P. W, R. 1914. ae 

(2) 89 Ind. Cas. 953; 48 A. 81;- 23 A. L. J. 938; L. 
R 6 A. 887 Civ.; A. L R. 1926 All. 128. 

(3) 86 Ind. Cas. 1; 6 Lah. 233;°26 ‘P. L. R. 100; A- 
I. R. 1925 Lah. 381;7 Lah. L. J. 149. : 

(4) 18 Ind. Cas. 182; 62 P, R, 1913; 85 P, L. R. Î913; 
99B. W. R- 1918, i 
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Rohila -(5) was followed. In the last named : 


case the plaintiff who was the daughter of 


a.Dogar, sued the nine defendants colla- , 


terals of her father for possession of her 
father’s landed property on the ground that 
it was self-acquired and that 


collaterals. 
suit holding that the property was ances- 
tral. During the pendency of the appeal 


in the Chief Court one of the defendants- , 


respondents died and application for the 
substitution of the names of his ‘legal re- 


presentatives was not made within time. . 


It was held that the appeal abated qua 


the deceased collaterals’ share of the land . 
but not.as regards the shares of the other . 
collaterals.as each had a separate right to. 


his aneestral share. In my opinion the 


principles laid down in Raghbir Saran v. : 


Sohan Devi (3) and Zainab Bibi v. Rohila 
(5) apply in the present case for the in- 
terests and shares of the first three defend- 
ants .are separately given, namely, Mast 


Ali Khan 36/876, Bahadar Khan 20/576 and -- 


Jamal Khan 4/576. The claim of the 


plaintiffs was that the total of the shares. 
of.thése three should be declared to be. 
24/576 and not 60/576, i..e„ that Mast . 
should be declared . 


Ali Khan's share 
to be 142/576; the share of Bahadur 
Khan deceased 8/576 and that of Jamal 


Khan 1 5/576. ‘The fact, therefore, that the | 


appeal is no longer competent as against 
Bahadur Khan's share of 20/576 does not ` 
mean that itis not competent as regards , 


Mast Ali Khans' share of 36/576 and Jamal 
Khan’s share of 4/576 which can be reduc- 


ed if the plaintiff's suit is correct; to 


2 3y=16 
(4g papas 
576 


- Besides, it is obvious that in the present 
suit the plaintiffs need not have included 
Bahadur Khan in the beginning had they 
not wished to dispute his right to hold the 
share recorded in his name. 
all three defendants are separate and the 


suit could have been brought against one ' 


of them or two of them or all three. In 
these circumstances I hold that the appeal 
was still competent as regards Mast Ali 
Khan and- Jamal Khan defendants Nos. 1 


and 3. This was the only point argued in 


(5) 39 Ind. Cas. 277; 23 P. R. 1917. 


she as a. 
daughter had a. preferential right to the . 
The lower Court dismissed the . 


The shares of - 
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appeal. It was admitted that so far as 
Bahadur Khan’s share was concerned the 
plaintitfs had lost all rights to contest it. 


‘Taccordingly accept the appeal and set-, 


ting aside the order of the District Judge 
hold that the appeal was competent so far 
as the shares of defendants Nos. 1 and 3 
were concerned. I return the appeal to the 
District Judge to be-decided in accordance 
with law as regards the shares of those two 
persons. Court-fee on appeal will be re- 
funded. Parties will themselves bear the 
other costs incurred in this Court. 


R. L. Appeal accepted, 


MADRAS HIGH COURT. 
APPEAL AGAINST OrDER No. 386 or 1925. 
October 13, 1926. 
Present:—Mr. Justice Odgers and 


Mr. Justice OCurgenven. 
THUSHTU BALAKRISHNA CHETTIAR 
AND OTHERS—APPELLAN [5 

VETSUS 5 
V. KRISHNAMURTHI 1YER AND OTAERS 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 92, 149, 
0.: XX, 1. 11 (2)—Suit under s. 92—Power of Court to 
direct taking of accounts—Court, whether entitled to 
postpone payment under decree with consent of decree- 
holder —Security bond, executed by third party, whe- 
ther enforceable under s. 145, Civil Procedure Code— 
Additional interest, provision for, in security bond, 
whether legal—Decree—Construction—Direction to 
trustee to make good certain sums to temple—Decree, 
whether declaratory or executable—Reference to plead- 
ings and judgment. | 

The provisions of 8. 92, Civil Procedure Code, are 
wide enough to entitle the Court to direct an account 
against a trustee and to make an order on him to 
pay the amount found to be due on the taking of 
those accounts. ip. 842, col. 1. 

Nathu Mal v. Kishori Lal Singh (3), followed. 

Where a decree is ambiguous, it is competent to 
the Court in executing it to refer to the pleadings 
and the judgment. [ibid.] 

Upadhayayulu Yegnanarayana v. Kotialanka Ma- 
kayya (4), followed. 

A decree which directs that the defendant shall 
be liable to make good to another a specified sum of 
money is an executable decree and not merely a 
declaratory one. [p. 842, col. 1; p- 844, col. 2.] 

` Syama Charan Das v. Satya Prosad Choudhury (1), 
followed. i , 

Order XX, r. 11 (2), Civil Procedure Code, empowers 
a Court in executing a decree to order, with the con- 
sent of the decree-holder, the payment of the decree 
amount to be postponed upon such terms as to taking 
of security as it thinks fit. [p. 842, col. 2.] 

Subramania Pillai v. Corera (9) and Satya Shankar 
Ghosal v. Maharaj Narain Choudhuri (10), followed. 

Where during the pendency of an appeal against 
a decree in consideration of the decree-holder post- 
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poning execution, a third person executes a security 
bond for due satisfaction of the decree, the security 
bond is enforceable in proceedings under s. 145 and 
@ separate suit therefor is not necessary. It makes 
no difference that the security is furnished by a third 
person. not a party tothe suit. [p. 843, col. 1.) 

Ifa surety offers security which is accepted and 
undertakes to pay additional interest on condition 
that execution is stayed, the decree-holder is entitled 
to insist that that contract shall be carried out. ;p. 
843, col. 2.) 

Sadasiva Pillai v. Ramalinga Pillai (6), followed. 


Appeal against the order of the Court of 


‘the Subordinate Judge, Tanjore, dated the 


10th August, 1925, and made in E. P. No. 
91 of 1925 uf the Additional Subordinate 
Judge, Tanjore. 

Mr. A. C. Sampath Ayyanger, for the 
Appellants. 

Messrs, S. T. Srinivasagopalachari and A, 
Y. Viswanatha Sastri, for the Respondents, 
JUDGMENT. 

Odgers, J.—The facts are set out in 
the judgment of my learned brother which 
I have had the advantage of reading and 
I, therefore, need not repeat them here. 

The first point taken in this appeal 
against the judgment of the Subordinate 
Judge of Tanjore is that the decree is 
merely declaratory and, therefore, not execut- 
able in that no act is to be done [cf Syama 
Charan Das v. Satya Prosad Choudhury (1).1 
The decree says “that this Court doth 
order and direct that the Ist defendant 
shall be liable to make good to the temple 
Rs. 2,774 and odd and that failing recovery 
thereof from him, defendants Nos. 6 and 7 
be liable to make good the deficiency and 
also Rs. 338 and the 7th defendant liable 
to make good to the temple Rs. C0.” It 
is to be observed that the words ‘order 
and direct’ appear in the decree but some 
argument has ranged round the words 
‘shall be liable to make good.’ The suit 
was a suit under s. 92, Civil Procedure 
Code, and prayed inter alia that the defend- 
ants be directed to render accounts of 
their management of the plaint temple 
for the last 12 years and for their removal 
as trustees. The plaintiff clearly charged 
the defendants with non-maintenance of 
accounts, improper use of the money and 
mis-appropriation of the temple funds. In 
Saminatha Pillai v. Sundaresa Pillai (2) a 
Full Bench of this Court held that if the 
relief is claimed as: to amount of mis, 


(1) 70 Ind. Cas. 427; 36 C. L. J. 101; A.I. R. 1923 
Oal. 252. « 

(2) 62 Ind, Cas. 911; 4 L. W, 238; 29 M. L. T° 
267. 


Big o 


appropriation but the amount is not ascer- 
tained and would have to be determined 
by enquiry in the suit, this brings the case 
within the mischief of's. 92 (d), Civil Pro- 
cedure Code. In Nathumal v. Kishori Lal 
Singh (3), a decision of the Allahabad High 
Oourt, the learned Judges held that. the 
provisions of s, 92 are wide enough to 
entitle the Court to direct an account 
against a trustee and to make an order on 
him to pay the amount found to be due on 
the taking of those accounts. So it seems 
to me there is ample authority for saying 
that a decree passed under 8. y2* may 
order the defendant to pay the amountas 
may be found due from him. I said that 
some argument had been addressed to us 
on the words “shall be liable to make 
good.” There is authority for saying that, 
if the decree is ambiguous, the judgment 
may be consulted and the decree constru- 
ed in the light of the plaint and judg- 
ment (cf. Upadhayayulu Yegnanarayana v. 
Kottalanka Makayya (4) followed in 
Rangachariar v. Souri Bhattachariar (5) 
both decisions of this Court.] The judg- 
ment finds that a certain sum has to be 
accounted for by the lst defendant and 
the learned Subordinate Judge directs 
that the Ist defendant shall make good 
to the temple Rs. 
fendants Nos. 6 and 7 shall make good 
to the temple, ete. Why the drafting clerk 
‘in drawing up the decree introduced the 
words “be liable to’ one cannot guess. 
But in any case it seems to me the inten- 
tion is clear enough that the defendants 
found liable shall pay the various sums 
to the temple for which they are found 
responsible. It seems to me, therefore, that 
this firat point must fail. 
The second contention is that this secur- 
ity bond as to which execution proceed- 
inga have been taken and which is really 
the subject of the appeal ought not to have 
been accepted by the Court and that it is 
in fact ultra vires. The argument is that 
this taking of security must be governed 
by O. XLI, rr.5 and 6 in that the decree 


was under appeal at the time the secur-. 


ity was offered and accepted. An argu- 
ment of this sort comes with the worst 
possible grace from the’ appellant who has 
himself offered security in order to stay 
execution proceedings instituted against 

e (3) 28 Ind. Cas. R86. ah: 

(4) 31 Ind. Cas. 478; (1915) M. W. N, 914, 

(5) 33 Ind. Cas. 561, 
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the Ist defendant. Rules 5 and 6 of 
O. XLI lay down that an appeal shall 
not operate as a stay of proceedings and 
further rr. 5 (2) and 6 appear to be ine 
applicable because the appeal time here 
had expired and there isno question here 
of any order for sale. Order XLI, rr. 6 
(1) does notin terms apply, nor need wa 
consider rr. 5:(3) and (4). The argument 
further overlooks the provisions of O, XX, 


‘ry. 11 (2) which provides for a matter of 


consent of this sort. The Privy Council in 
Sadasiva Pillai v. Ramalinga Pillai (6), a 
case similar to this, said that they were 
not clear that the contention that only the 
Appellate Court was competent to grant a 
stay was well-founded. They did not dis- 
cuss this in detail as the point had not 
been taken in appeal. Lakshmana v. Sukiya 
Bai (7) appears to me to be quite clear, 
The case in Sadasiva Pillai v. Ramalinga 
Pillai (6) referred above was followed and 
the order proceeded on a condition assented 
to by the decree-holder which the Court’ 
approved of and sanctioned. It may also 
be noticed in connection with the fourth 
point to be hereafter mentioned that in 
this case extra interest was also agreed to 
be paid [cf. also Sheo Golam Lall v. Beni- 
prosad (8) which points out that the Privy 
Oouncil in Sadasiva Pillai v. Ramalinga 
Pillai (6) allowed execution for- mesne 
profits not specifically included in the de- 
cree butin respect of which the defendant 
had entered into an agreement to account 
on condition of execution beingstayed.] A 
recent case of our own High Oourt Subra- 
mania Pillai v. Corera (4) held on a 
similar agreement that the jadgment-debtor 
was estopped. The case of Satya Shankar 
Ghosal v. Maharaj Narain Choudhri (10) 
quoted by the learned Vakil for the appel- 
lant seems to be inapplicable as it refers 
toa Court having executed a decree and 
then after such execution having restored 
the property to the person ejected by it, I 
am of opinion that this matter of contract 
falls under O. XX, r. 11 (2) and that the 
appellant cannot be heard to say that the 
matter is ultra vires. ‘ 


(8) 2 I. A. 219 at p. 232; 24 W. R. 193; 15 B. L. 
383; 3 Sar. P. ©. J. 519; 3 Suth. P. g t 190 (P. Ga 

(7) 7 M. 400; 2 Ind. ‘Dec. (N. s.) & 

(8) 5 0. 27; 4 Ind. Jur. 409; 40. D 2 29; 2 Shome 
L. R. 182; 2 Ind. Dec. (N. s.) "629. 

(9) 86 Ind. Cas. 723; 48 M. L. J. 121; (1925) M. W. 
N. 86; A. I. R. 1925 Mad. 457. 

(10) 17 Ind. Cag, 728; 35 A. 119;11 A, L. J, 83, 
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The third point is as to the liability in- 
surred under the security bond. The ma- 
terial portion of it is as follows :— 

“As an undertaking has been given to 
furnish security fora sum of Rs. 2,774-8-2 
and interest thereon at 6 per cent. per 
annum without prejudice to the right of 
the Ist defendant objecting as aforesaid 
and as execution proceedings are going to be 
stayed on security being furnished for the 
aforesaid amount, in the event of the High 
Court Appeals Nos. 85 of 1921 and 118 
of 1922 [Peria Nathamai Malkajigunda v. 
Thippa Ramaswami Chettiar (11)] prefer- 
red by the ist defendant against the pre- 
liminary decree and final decree in the 
above suit being decided against the lst 


defendant and the lst defendant directed 


to pay the amount, I have agreed to pay on 
behalf ofthe Ist defendant a sum to the 
extent of Rs. 2,800 with interest at 6 per 
cent, per annum for and towards the amount 
to be so decreed and have, furnished the 
under-mentioned property as security. 
Myself and my representatives are hereby 
bound to pay the aforesaid amount on the 
liability of the said property.” 

It seems to me that on the wordsin italics 
there can be no question that the liability 
is personal and that the appellant under- 
took personally to pay and did not simply 
furnish security by offering his property. 
If this is so, s. 145, Civil Procedure Code, 
clearly applies and, even if one is wrong 
as to this, Beti Mahalakshmi Bai v. Badan 
Singh (12) is an authority for- the position 
that a security bond offered and accepted 
under these circumstances is enforceable 
under s. 145, It was attempted to be ar- 


gued that the cases cited on behalf of the. 


respondent were all cases relating to the 
judgment-debtor himself and that s. 145 
applies to the intervention of a third party 
only. Section 145 says “any person” and I 
have not heard anything to convince me that 
there is any difference in law whether a 
security is furnished by the judgment-debt- 
or himself or whether he obtains the ser- 
vices of some one else to furnish security 
for him. 

The fourth point is as to interest: The 
point was never raised in any of the lower 
Courts and that is really sufficient for us 
to refuse to deal with it. I have already 
referred to Subramania Pillai v. Corera 


(11) 78 Ind. Cas. 950; A. J. R. 1925 Mad. 212. 


(12) 74 Ind. Cas. 997; 45 A. 649; 21 A. L, J. 604; 
AL R. 1924 Al. 105. 


. 
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(3) and reference may also be made to 
Subramania Chettiar v. Rajeswara Sethu- 
pathi (13) and Lakshmana v. Sukiya Bai (7). 
A point was attempted to be made here that 
the sum of Rs. 2,800 mentioned in the 
security bond was intended to cover the 
principal and all interest. This, to my 
mind, is clearly untenable. Having regard 
to the authorities cited, it seems to me to 
be perfectly clear that, if a surety offers 
security which is accepted and undertakes 
to pay additional interest on condition that 
execution is stayed, the decree-holder is 
entitled to insist that that contract shall be 
carried out on the principle laid down in 
the Privy Council case in Sadasiva Pillai 
v. Ramalinga Pillai (6). 

I am of opinion for all these reasons that 
the appeal fails and must be dismissed 
with costs of the lst respondent. 

Curgenven, J.—This appeal is against 
an order enforcing a security bond execut- 
ed by the appellant in the following cir- 
cumstances. The 2nd and 3rd respondents 
filed a suit (Q. S. No. 33 of 1921 on 
the file of the ‘Additional Sub-Court of 


“Tanjore) against certain temple trustees, 


praying for their removal, for accounts, and 
for the preparation of a scheme. There 
was a preliminary decree on Yth February, 
1921, and a final decree was passed on Q)st 
November, 1921, which among other things 
made some of the defendants liable for 
certain sums of money and appointed a 
Receiver. On 15th March, 1921, the trustees 
appealed to the High Court against the 
preliminary decree and while this appeal 
was pending the respondents :sought to 
execute the final decree. Thereupon at the 
instance of the Ist defendant, whom this 
decree made liable in a sum of Rs. 2,774-8-2 
the appellant executed the security bond 
now in question, and execution was post- 
poned. Now the Receiver has obtained the 
order under appeal {E. P. No. 91 of 1925) 
directing the, security to deposit the amount 
for which he has made himself liable. 

The order is contested on four grounds, 
and the first ground is that the decree is 
merely declaratory and not executable. It 
is said in the first place that s. 92 of the 
Civil Procedure Code under which the suit 
was brought, does not provide for recovery 
of money but for the rendering of accounts. 
confining ourselves to the relevant terms of 
the sectiqn, it authorises the institution of a 


(18) 43 Ind Cas. 187; 7 M. 327; 6 L. W. 762; (1917) 
M, W, N. 872; 34 M. L. J. 84. 
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suit” to obtain a decree......... (d) directing 
accounts and inquiries......... (h) granting 


such further or other relief as the nature 
ofthe case may require.” 

_ We have not been referred to any author- 
ity for the position that a decree for the 
payment of money.is outside the scope of 
the section., On the other hand, the view is 
expressed in Nathu Mal v. Kishori Lal Singh 
(3) that the provisions of s. ¥2 “are quite 
wide enough to entitle the Court to direct 
an account against a trustee and to make 
an order upon him to pay the amount 
found to be due upon the taking of those 
accounts.” It is claimed that this is exactly 
what the Court has done here. In a Madras 
case, Swaminatha Pillai v. Sundaresa Pillai 
(2), the question was not expressly dis- 
‘cussed ‘but the suit was one by the general 
‘trustee of a temple to recover money due 
from a subordinate trustee, and it was 
held to fall within s. 92, a conclusion which 
assumed, I think, that the section could 
give the plaintiff, what he asked for. It 
appears to me that cl. (k) is quite wide 
enough to cover relief of this character 
and that very strong reasons should be 
required before driving a plaintiff to a 
separate suit for money found due upon 
an account taken inva suit under the sec- 
tion, Itremains to be seen whether the 
decree in this suit does, in fact, order 
payment. The words used are that the 
Court ‘‘doth order and direct that the Ist 
defendant shall be liable to make good 
to the temple Rs. 2474-8-2.” To adopt 
the test employed in Syama Charan Das 
v. Satya Prosad Choudhury (1) and else- 
where, is this a decree which merely de- 
clares the rights of parties or does it direct 
any act to be done? On the one hand, it 
‘orders and directs ;’ and does not merely 
‘declare,’ but, on the other hand, by the 
use of the phrase ‘shall be liable’ it leaves 
uncertain whether the intention was to 
direct payment or merely to establish 
liability. It is, therefore, in my view, 
ambiguous and there is ample authority 
for the principle that in such circumstances 
it is permissible to construe the decree 
in the light of the pleadings and of the 
judgment [see Upadhayayulu Yegnana- 
rayana v. Kottalanka Makkayya (4) and 
Rangachariar v. Souri Battachariar (5).] 
The plaint asks for a direction to the 
defendants to render accounts of their 
management of the plaint templd for the 
pest 12 years end concludes with tle 
geueral prayer “for such further or 
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other relief as the Court.may deem fit to 
grant under the circumstances of the case.” 
The issues included, as No. 10 ‘to what. 
relief plaintifis are entitled?’ Turning to 
the final judgment of zist November, 
1921, we find that the material passage of 
the decretal portion runs as follows:— 
“The result is that I direct that the lst 
defendant shall make good to the temple 
Rs. 2,774 8-2.” This is a perfectly clear. 
direction to pay that sum, and I can only 
infer that if the learned Judge who wrote. 
those words had taken care to ensure the, 
unambiguous expression of his intention 
in the decree, it would have in terms direct-. 
ed payment accordingly in the light of 
the judgment. I decide that the decree. 
is executable and not marely declaratory, ` 
The second point taken is that the Sub- 
ordinate Judge was not competent to stay 
execution at that juncture and, therefore, 
that the security bond, which was given 
in consideration of the stay, is unenforce- 
able. The argument proceeds upon the. 
supposition that the Court must be deemed 
to have acted either underr, 5 (2) or under 


“x. 6(2) of O. XLI, because it is said the 


Code contains no other provision under 
which it could act. It may be conceded 
that neither of these rules gave a jurisdic- 
tion to stay, since, as regards the former the 
appeal time had expired, and as regards the 
latter, nosalehad been ordered. Nevertheless, 
I think that the course taken was clearly 
permissible. Rule 5 (1) of O. XLI provides 
that an appeal shall not operate as a 
stay of execution, so that where a decree 
ig under appeal a Court may proceed 
with its execution, and may in the course 
of execution do all such things as may 
be legal, justas it might do if no appeal 
had been preferred. Rules 5 (2) and 6 (2) 
of O. XLI, so far from interfering with 
these powers, confer certain additional 
powers upon the executing Court. The 
question thus is whether in the ordinary. 
course of execution the Court could have 
deferred execution uponthe security fur- 
nished by the appellant, and the answer 
to this is, undoubtedly, ‘yes’. In the 
first place it was a consent arrangement, 
and even if the Code made no provision for 
such acourse, it is hardly open to the 
appellant. who consented to bear his share 
in if, to dispute his liability under it. The 
Code, however, does expressly make such a 
provision for r. 11 (2) 010, XX, enablesa 
Ccurt after the passing of a decree, and with 
the consent oi the decice-Lolcer, to creer 


e 
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payment of the amount decreed to be post- 
poned upon such terms: as to the taking 
of security as it thinks ‘fit. That was what 
ve done here and the objection, therefore, 
ails, é 

The third point is that the bond did not 
create a personal liability enforceable in 
execution under s. 145, Civil Procedure 
Code, and that in so far as the appellant's 
property was hypothecated under it, the 
decree-holder’s only remedy is by separate 
suit. Upon the question of fact, I am 
quite clear that the bond does make the 
appellant personally liable. A translation 


made here of the material passage runs. 


thus:— 
“Asan undertaking has been given to 
furnish security fora sum of Rs. 2,774-8-2 


and the interest thereon at 6 per cent. per 


annum without prejudice tothe rights of 
the Ist defendant objecting as aforesaid 
and as execution proceedings are going to 
be stayed on security being furnished for 
the aforesaid amount in the event of the 
High Court Appeals Nos, 85 of 1921 and 
111 of 1922 [Peria Nathamai Malkajigunda 
v. Tippa Ramaswami Chettiar (11)] prefer- 
red by the Ist defendant against the pre- 
liminary decree and final decree in the 
above suit being decided against the Ist 
defendant and the Ist defendant directed 
to pay the amount, I have agreed to pay 
on behalf of the lst defendant a sum to 
the extent of Rs. 2,800 with interest at 6 per 
cent. per annum for and towards theamount 
to be so decreed and have furnished the 
under- mentioned property as security. My- 
self and my representatives are hereby 
bound to pay the aforesaid amount on the 
liability of the said property.”. 

This, undoubtedly, comprises a personal 
covenant to pay as well an agreement to 
hold liable the property given as security. 
Accordingly the decree-holder may proceed 
in execution against the surety, under s. 145 
of the Oivil Procedure Code, to the extent of 
his liability, as if he was a judgment-debtor. 
The question hasthen been raised as to 
the position of the hypothecated property, 
whether it can be proceeded against at all 
in execution and, ifso, whether it may be 
sold as though under a mortgage-decree 
for sale. On the first point, neither ‘principle 
nor authority has been shown for the entire 
exclusion of this property from execution 
process so long asthe surety remains the 
owner of it. We have been referred to two 


eases, Chandrabati v. Babu Ram (14) and 
{9 27 Ind, Cas, 365; 19 0, W. N, 178, 
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Amiry. Mahadeo Prasad(15) whéreit was held 
that such property cannot be summarily 
sold as mortgaged property, but that, if it 
is to be brought to sale in execution the 
decree holder must give up his mortgage 
rights. Those cases proceeded upon a con- 
sideration of the terms of s. 145 Civil Pro- 
cedure Code. But the whole question of the 
enforce of a bond of this character has 
since been considered by the Judicial 
Committee in Raj Raghubar Singh v. Jai 
Indra Bahadur Singh (16). The bond with 
which their Lordships dealt with wag 
found to bean instrument of charge only, 
and not a bond imposing any personal 
liability, so thats. 145 had no application. 
Nevertheless, they held that the charge 
could be enforced by bringing the property 
to sale in execution. It is important to 
note this point of similarity between that. 


‘case and this, that the bond was not exe- 


cuted to any juridical person. In the case 
before the Privy Council no person at all 
was mentioned. Here the bond is to the 
TanjoreSub-Court, and as their Lordshipsob- 
serve: “The Court is not ajuridical person. 
Itcannot be sued. It cannot take property, 
and as it cannot take property it cannot ag- 
sign. It remains, therefore, that here is an 
unquestioned liability and there must be 
some mode of enforcing it, and that the 
only mode of enforcing it must be by the 
Court making an order in the suit upon an 
application to which the sureties are 
parties, that the property charged be sold 
unless before a day named sureties fing 
the money.” These are in effect the terms 
of the Subordinate Judge's order now 
under appeal, and there are no grounds. 
therefore, for setting it aside, é 

The fourth and the last point relates 
tointerest. The bond undertakes to pay 
on behalf of the Ist defendant a sum to 
the extent of Rs. 2,800 (which is I think 
a round equivalent for the Rs. 2,774-8-2 
mentioned earlier in the instrument) 
with interest at 6 per cent. per annum, 
The objection made is that under s. 145 
Civil Procedure Code, the surety’s liability 
is limited by the amount of the decree 
which does not provide for interest. I do 
not think that this is a conclusive answer 
to the claim. Execution of the dectee 
against the Ist defendant was deferred 
upon the surety undertaking to pay the 


846.“ ; 
amount with interest, that is to say, the 
decree-holder withdrew his claim to im- 
mediate payment upon these terms, and 
the surety cannot now be heard to say that 
his bond so far as it relates to interest cannot 
be enforced against him. Quite apart from 
8. 145, the case cited-aboveis authority for 
such enforcement in execution. I may 
also refer to another Privy Council judg- 
ment Sadasive Pillai v. Ramalinga Pillai 
(6) where a judgment-debtor executed a 
bond undertaking to pay subsequent mesne 
profits not comprised in the decree. It 
was held that he was estopped from saying 
that these profits were uot payable under 
“the decree and the principle of estoppel 
applies equally, in my view, to a surety. 
The same principle was applied in Sheo 
Golam Lall v. Beniprosad (8) and Subrama- 
nia Pillai v. Corera (9). On theauthority of 
Sadasiva Pillai v. Ramalinga Pillai (6) I 
consider, therefore, that execution may issue 
for the amount of interest for which the 
bond makes the appellant liable. 

Thus the appeal fails upon all the points 
raised, and is dismissed with costs of the 
ist respondent, 


VN, - Appeal dismissed. 


cena 


LAMORE HIGH COURT. 
First Civit Appear No, 2018 or 1922. 
January 25, 1927. 

Present : - Mr. Justice Zafar Ali and 
Mr. Justice Jai Lal. 
ABDULLAH AND OTHERS— DEFENDANTS — 
APPELLANTS 
VETSUS 

ALLAH DIY A—PLAINTIFe—RESPONDENT. 

Contract Act (IX of 1872), ss. 28, 289-—Contract 
forbidden by law—Forest coniractor—Agreement to 
take shikmi partner, legality of--Partnership, defini- 
tion of—Money lent under contract—Breach of con- 
tract—Interest on money lent. 

An agreement between two or inore persous to 
participate in the right to cut and remove the trees 
from a forest in certain shares irrespective of the 
profit or loss that may accrue from the sale of the 
trees does not constitute a partnership inasmuch as 
under s. 239, Contract Act,an agreement to share 
profits is essential to the constitution of a partner- 
ship. [p. 847, col. 2j h h 

Where conditions are preseribed by Statute for the 
éonduct of any particular business or profession, and 
such conditions are not observed, agreements made 
in the course of such business or profession*are void 
if*it appears by the context that the object of the 
Legislature in imposing the conditions was the main- 
tenance of public order or safety or the protection of 
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the persons dealing with those on whom the condi” 
tion. is imposed, but they are valid if no specific 
penalty is attached to the specific transaction and if, 
it appears that the condition was imposed for merely 
administrative purposes, e. g, the convenient collec- 
tion of the revenue. Therefore, a contract by which 
a Toret Contractor from a State takes some persons 
as shikmi partners in violation of the rules of the 
State prohibiting him from doing so, not being for- 
bidden by law, is not void, [p. 847, col, 2.] 

Where a defendant receives plaintifi's money under 
a contract and then refuses to carry out the contract, 
the defendant is liable not only to return the money 
butalso to pay damages for breach of the contract 
which may he awarded in the shape of interest at 
the market rate. [p. 848, col. 2.] 

First appeal from the decree of the Senior 
Sub-Judge, Ambala, dated the Ist July, 


1922. 


Bakhshi Tek Chand and Messrs. Jagan 
Nath Bhandari and Hem Raj Mahajan, for 
the Appellants. 

Messrs. G. C. Narang and D. R. Narang, 
for the Respondent. 


JUDGMENT.—This first appeal has 
arisen out of an action brought by Allah 
Diya Khoja of Ambala City against 
Abdullah and his son and son-in-law of the 
same city for the recovery of Rs. 7,000. 

The facts are briefly as below :— 

Onthe 7th October, 1920, Allah Diya, 
plaintiff, Abdullah, defendant and one 
Rahmat Ullah executed an agreement in 
three parts with the object of obtaining 
contracts for cutting and removing 
bamboos from the jungles of the Rewah 
State. It appearsthat the State had in- 
vited tenders for the purpose, and tenders 
had already been filed: separately by the 
three contracting parties as well as by 
certain relations or partisans of Abdullah 
and Allah Diya respectively. The agree- 
ment that Allah Diya, plaintiff, Abdullah, 
defendant, and Rahmat Ullah made was to 


‘the effect that whosoever from among 


them or their partisans should succeed in 
obtaining contracts they would all partici- 
pate therein in certain shares. It so happen- 
ed that the tenders of Habib Ullah and 
Ibrahim, the son and son-in-law of- 
Abdullah, were accepted. A sum of 
“Rs, 1,LC0 had already been deposited by 
them with their tenders and Rs. 5,000 more 
were paid in the treasury of the State to 
obtain the necessary permits. The plaint- 
‘iff’s case was that Rs. 2,700 out of the said 
sum of Rs. 5,000 were contributed by him 
but that the defendant subsequently refus- 
ed to recognise him as their partner and 
denied receiving the said amount of 


[100 L.O. 1927] ABDULLAH 2. 


Rs. 2,700 from him. He, therefore, sued to 
recover Rs. 2,700 plus Rs. 4,300 stating 
that he would have made a profit of 
Rs. 4,300 if the defendants would have 
allowed him to take bamboos of his share. 
The defence was that the plaintiff himself 
had resiled from the agreement and had 
refused to work as a partner and that he 
never made the alleged payment of Rs. 2,700 
and that the agreement was void as one of 
the conditions on which the State granted 
the contract was that the contractors would 
take no co-partners or shikmi contractors. 
The trial Court came to the conclusion 
that the defendants did receive from the 
plaintiff the sum of Rs. 2,700 and did sub- 
sequently break their part of the contract 
and that the plaintiff was entitled to recover 
that sum with Rs. 1,350 as interest by way 
of damages but that his claim to profits 
was premature and could not be allowed. 
A decree for Rs, 4,050 has accordingly been 
granted to the plaintiff with costs in pro- 
portion to that amount. The defendants 
have appealed through Mr. Tek Chand. 
The plea of jurisdiction which the trial 
Court overruled was again raised in the 
memorandum of appeal, but Mr. Tek Chand 
ultimately abandoned it before us as it was 
clearly untenable. The parties being resi- 
dents of Ambala they were decidedly subject 
to the jurisdiction of the Civil Courts of 
that place for the purpose of this suit, ` 
Mr. Tek Chand has, however, raised 
another law point, viz., that the suit was 
incompetent inasmuch as the only remedy 
open to the plaintiff was to sue for dis- 
solution of partnership and accounts. This 
objection also which has for the first time 
been taken in this Court is untenable 
because there was no partnership as de- 
fined ins. 239 of the Indian Contract Act 
and the parties to the agreement were not 
partnera within the purview of that sec- 
tion. The agreement gave each party a 
certain share in the bamboos that were to 
be obtained from the jungles of the State 
‘and if the agreement had been carried 
. out each would have got a certain quantity 
of bamboos irrespective of the consequ- 
ences that might have accrued by sale 
thereof inthe market. Thus no business- 
was contemplated entitling the contracting 
parties to share the profits thereof if any. 
On the other hand, each party was to get 
and deal with his share of the bamboos 
as his own personal concern. In the plaint, 
no doubt, the. written agreement is de- 


. 


847 
scribed’ asa deed of partnership and the 
bargain .too is referred to as “partnership”: 
but by the use of the word ‘partnership’ 
the nature of the transaction could not be 
altered. The illustrations to s. 239 clearly 
indicate that an agreement to share profits 
ig essential to the constitution of a partner- 
ship, and asin the present case there was 
no such agreement there was no partnership 
of which a dissolution ceuld be claimed. 

Another law point which Mr. Tek Chand 
argued before us was that the agreement 
was void being in violation of one of the 
conditions on which the contract was ob- 
tained from the State and according to 
which the contractor was precluded from 
taking anybody as his partner without the 
sanction of the State. But there is nothing 
to indicate that theagreement in question 
was forbidden by law. All that can be 
said of the condition is that it was imposed 
for administrative purposes. The State 
might havé refused to recognise the part- 
ners under the agreement but none of them 
was competent to wriggle out of it on that 
ground. The principles of English Law 
on this point' which are followed in India 
hare been stated by Pollock and Mulla 
thus :— : 
“When conditions are prescribed by Statuta 
for the conduct of any particular business 
or profession, and such conditions are not 
observed, agreements made in the course 
of such business or profession are void 
if it appears by the context that the oba 
ject of the Legislature in imposing the 
condition was the maintenance of publie 
order or safety or the protection of the 
persons dealing with those on whom the 
condition is imposed; but they are valid if 
no specific penalty is attached to the specifie 
transaction, and if it appears that the con- 
dition was imposed for merely administra- 
tive purposes, e g., the convenient collection 
of the revenue.” -> 

The above principles were followed i 
Bhikanbhai v. Hira Paran TA ee 
wadt (1), where the question arose as to 
whether an agreement by a lessee of tolls 
from Government under the Bombay Tolls 
Act, 1875, to sublet the tolls was valid 
and binding between the lessee and sub- 
lessee. Section 10 of the Act empowered 
the Government to lease the levy of tollg 
ọn syeh terms and conditions as the Goy- 
ernment’ deemed desirable. One of the 


1) 24 B. 622; ,L. R. 483; 5 
` AW B. 622; 2 Bom. L, R. 483; 12 Ind. Dec. (x, s.) 
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conditions of the lease was that the lessee 
should not sublet the tolls without the 
permission of the Collector previously ob- 
tained, and another condition empowered 
the Collector to impose a fine of Rs. 200 
for a breach of the condition. The lessee 
sublet the tolls to the defendant without 
the permission of the Collector, and then 
sued him to recover the amount which 
he had promised to pay for the sub-lease. 
It was contended on behalf of the defend- 
‘ant that the sub-lease was unlawful as it 
‘was made without the permission of the 
‘Collector, and that the lessee was not, 
therefore, entitled to recover the amount 
‘claimed by him. But this contention was 
‘overruled, and it was held that the plaint- 
‘iff was entitled to succeed. Parsons, J., 
after citing the passage set forth above, 
said: “In our opinion this case falls with- 
in the latter class, because the Statute it- 
‘self does not forbid or attach a penalty 
‘to the transaction of subletting, but mere- 
ly gives power to impose a condition under 
which it can be forbidden should the 
Collector see fit to do so for what can 
be only purely administration purposes. 
The Act imposing tolls is an Act passed 
for the benefit of the revenue and not an 
‘Act for the protection of public morals.” 
Ranade, J., said: “As a general rule, the 
law does not forbid things in express terms, 
‘but imposes penalties for doing them, and 
the imposition of such penalties implies 
prohibition, and an agreement to do a 
thing so prohibited is unlawful under s. 23 
of the Contract Act...... As no penalties are 
‘prescribed under the (Tolls) Act, the agree- 
ment does not prima facie fall under the 
firat clause of s. 23.” The same view was 
held in similar cases by the Madras and 
Allahabad High Courts, vide Abdulla v. 
Mammod (2) and Gauri Shankar v. Mumtaz 
Ali Khan (3). We, therefore, overrule this 
contention also. 


Mr. Tek Chand’s third point is that the 
alleged payment of Rs. 2,700 was not 
proved and he points out that according 
to the postscript to the agreement ths 
plaintiff should -have obtained a receipt 


for the amount paid and he contends that - 


jn the absence of a receipt the oral evi- 
dence on the point is unworthy of credit, 
He further makes capital of thecircumstance 
eahat the plaintiff in bis examifation by 


(2) 26 M. 156. 
{3) 2A. 411; 1 Ind. Deo ‘x, s.) 828 (F, B.) 
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the trial Court before settlement of issues 
stated that he made the payment on the 
14th October while, as a matter of fact, the 
deposit in the treasury ofthe State was made 
on the 13th October. But the plaintiff 
stated in the next breath that the payment 
by him was made on the very day on 
which the money was deposited in the 
treasury and thus it becomes clear that 
he had forgotton the correct date of the 
payment and so mentioned 14th instead of 
13th October. The oral evidence in support 
of the payment is very strong and includes 
the testimonies of two of the witnesses 
examined by the defendants themselves, 
namely, Ragunandan and Nand Kishore 
both of whom are Lambardars and appear 
to be respectable men. They were corro- 
borated on this point by several witnesses 
produced by the plaintiff. The trial Court 
having given credence to all this evidence 
we see no reason for disbelieving it. 

Lastly, Mr. Tek Chand contended tha 
the Court below had erred in law in 
allowing plaintiff interest by way of damages 
for he himself had claimed profit (to which 
he was found not entitled) and notinterest, 
But as the defendants received the plaint- 
iff's money under a contract and then dis- 
honestly refused to carry out that contract 
they were undoubtedly liable not only to 
return the money but also to pay damages 
for breach of the contract, or in other 
words wrongful use of the plaintiff's money. 
It was but fair to estimate damages on 
the basis of interest at the market-rate, 
The Court below, however, erred in allow- 
ing interest “at a very high rate.” We 
are of opinion that Rs. 9 per cent. per 
annum for three months, 4. e, up to the 
date on which the suit was instituted, and 
Rs. 6 per cent. after that till realization will 
be quite sufficient. 

We, therefore, accept the appeal to this 
extent and modify the decree of the trial 
Court accordingly. The defendants will 
pay plaintiffs costs on Rs, 2,760-19-0 
(Rs. 2,7,00 plus Rs. 60-12-0 interest) for three 
months throughout, l 


R. L. Decree modified, 
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Ssoonp Civit Appear No. 1349 or 1926. 

February 1, 1927. 
Present:—Mr. Justice Dalip Singh. 
DILA RAM AND OTHERS —DEFENDANTS— 

APPELLANTS 
- Yersus : 
_ P. BIDHYA DHAR AND OTHERS—PLAINTIFES 
— RESPONDENTS. : 

Punjab. Tenancy Act (XVI of 1887), s. 77 (i) (p)— 
Suit for recovery of dues payable by inferior to 
superior proprictor—Civil Courts, jurisdiction of— 
Punjab Courts Act (VI of 1918), s. 41—Question of 
nature of dues, whether of law—Civil Procedure Code 
(Act V of 1908), s. 11—Additional parties in second case 
—Res judicata—Obiter, definition of. 

The share of produce recoverable by the Brahmans 
of Pohlian Prohitan village from the Rajputs of the 
village with respect to lands in .the cultivating pos- 
session of the latter is either dues recoverable by. a 
superior land-owner from an inferior land-owner.or 
is a village cess and in either case a suit for re- 


covery of the same is not cognizable by a Civil Court. 
[p. 851, col. 1.) r i ; 

The question as tothe nature of dues is, one. of 
law and not of fact and can be considered in second 
appeal. [p. 850, col. 2.) 

Where in a subsequent suit in addition to all the 
parties in the previous suit there are some additional 
defendants, the decision in the previous suit cannot 
operate as rés judicata in the subsequent suit. [p. 
851, col. -1.] : 


A decision on a point which is not in issue but 
the decision of which is necessary for the decision 
of the point in issue is not an obiter. [p. 850, col. 
1 ; 


Appeal against the decree of the Senior 
Sub-Judge, Hoshiarpur, dated the 27th 
December, 1925, confirming that of the 
Fourth Class Sub-Judge, Hoshiarpur, dated 
the 26th October, 1923. 

Mr. Shamair Chand, for the Appellants. 

Mr. N. C: Pandit, for the Respondents. 


JUDGMENT.—The facts of this case 
are as follows:— 

The village Pohliau Prohitan was gifted 
by the then Raja to certain Brahmans who 
were his Prohits. .The land revenue was 
also remitted in perpetuity to the Brah- 
mans. Thereafter the ancestors of the pre- 
sent defendant who are Rajputs also settled 
in the village. In 1866 a suit was brought 
by the ancestors of the present plaintiffs 
against the ancestors of the present defend- 
ants for a declaration of title asto pro- 
prietorsnip. In that suit the Brahmans 
claimed that they were fulland sole pro- 
prietors of the village and that the Rajputs 
were at first servants and later tenants of 
the Brahmans. The Rajputs, on the other 
hand, claimed that they were the proprie- 
tors of the whole village and the Brahmans 
were the muafidars with no proprietary 
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rights. The matter was-referted to arbi- 
tration and the arbitrators gave an award 
in which they declared each party to be 
the proprietors of the land in’ its culti- 
vation. The Brahmans were styled as adna 
malikan and the Rajputs as ala malikan in 
respect of land other than the land in the 
cultivating possession of either party. Cer- 
tain other decisions were given asto land 
which was in the occupation of the tenants 
and was in their cultivating possession at 
the time and we are not concerned with 
this part of the decision. It was also 
decided that the Rajputs were to pay 134 
seers per maund of produceout of the 
land in the Rajputs’ possession to the 
Brahmans as heretofore, and inthe judg- 
ment it was stated that for this purpose 
the Rajputs were to be ‘deemed tenants of 
the Brahmans. A decree followed the 
award, and-the terms of the decree were 
incorporated in the wajib-ul-are and were 
followed in the Settlement Records there- 
after, ee j 

On the 15th March, 1910, Rikhi defend- 
ant No. 1 a Brahman proprietor morte 
gaged his rights in certain land in the 
possession of Dila Ram, Gopi and Shaman, 
present defendants:Nos. 2, 3 and 4, Rajputs, 
to the present plaintiffs, and. the present 
plaintiffs brought asuit for possession of 
this land against Dila Ram, ete. . They 
contested the suit and alleged that Rikhi 
was merely a jagirdar or muafidar and 
had, therefore, no right “to alienate hig 
rights. Other pleas which-had been raised 
were abandoned by the parties and finally 
the sole question to be decided by tha 
Court was whether the right of Rikhi was 
alienable or inalienable. The trial Court 
held that these rights were alienable and 
gave a declaratory decree to: the mortgagee 
that he was entitled to recover 134 seers 
per maund of produce from the defend- 
ants. a 

In appeal the then Divisional Judge, Mr, 
LeRossignol, confirmed the decree of the 
trial Court holding that the Brahmans 
were the owners as well as muafidars of 
the village and the defendants, the Rajputs, 
were only permanent tenants and the right 
claimed by the plaintiffs was a right. to 


. recover rent from a permanent tenget, 


The Rajputs appealed to the Chief Court, 
but the appeal was dismissed in limine, the 
Court holding that the decision of tite 
Divisional Judge that these Rajputs were 
tenants was probably correct, but that in. 


A . 
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any event the righis were alienable. The 
plaintif then sought to secure a mutation 
of names on the basis of his mortgage and 
the Revenue Court first sanctioned the 
same, but later on they appeared to have 
refused the same or altered the entries, back 
again. . : 
The plaintiff next brought a suit for 
recovery of dues on the basis of 134} seers 
of each maund of produce against the 
Rajputs. The Financial Commissioner held 
that the decision as to the right being a 
tenant's right was an obiter dictum on the 
part of the Divisional Judge and presum- 
ably on the part of the Chief Court too 
and he held that the plaintiff possessed no 
proprietary right in the land in dispute 
and that hehad not secured the sanction 
of the Collector ‘to recover the equivalent 
of his dues under s. 48 of the Punjab 
Land Revenue Act. The plaintiff made 
another attempt to obtain a decree from 
-the Revenue Court, but his claim seems 
to have been again dismissed. It seems 
to me that with due deference to the 
learned Financial Oommissioner’s ruling 
on the point the decision of the Divisional 
Judge upheld by the Chief Court was not 
obiter. The point in dispute was whether 
the right was alienable or not. To decide 
that question it was necessary to decide 
what the nature of the right was and 
rightly or wrongly the Divisional Judge 
decided that the right was one for recovery 
of rent from apermanent tenant and the 
Ohief Court seems to have been inclined 
‘to agree with him. In any event the Rajputs 
failed to eecure a counter-decision and the 
Brahmans in whose favour the decree stood 
could not appeal from the decree. 

The plaintiff having failed in the Revenue 
Court brought the present suit for the 
recovery of Rs. 110 on cash value of the 
- customary dues recoverable by him from 
defendants Nos. 2 toy (Rajputs) for the 
past three years at the rate of 13} seers in 
each maund of defendants’ produce of land 
iu their possession. This particular land 
is situate in Taraf Rajputan, and admittedly 
this land was in the cultivating possession 
of the Rajputsin-1866. According to that 
. decision, therefore, qua this land that 
Rajputs are proprietors of the land. The 
present suit was decreed by the trial Oourt 
which held that the Oivil Court had juris- 
‘diction and that the nature of the rights 
was Prohit’s rights due from the Rajputs 
, $2 the Brahmans. In appeal the learned 
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Judge upheld the 

decreeof the trial Court holding that these, 

rights were not jagir rights, and also were 

not Prohits rights, but were a kind of 

customary due recoverable by Brahman 

proprietors as such in accordance with an 

agreement embodied in the wajib-ul-arz. He 

also held that the plaintiff's suit was cogniz- . 
able by the Civil Court. ; 

In second appeal Counsel for the appel- 
lants has contended'that if the judgment 
of Mr. LeRossignol upheld in the Chief ` 
Court is correct and the Rajputs are to be 
regarded as permanent tenants then the 
suit is not cognizable by a Civil Court 
under s. 77, paras. (ri), (i) or (0). Secondly, . 
he contends that if these rights are to be 
taken as right dues from an inferior pro- 


.prietor to a superior proprietor then they 


are barred from the cognizance ofa Civil 
Court under s. 77 (p) of the Punjab Ten- 
ancy Act. Thirdly, he contends that if 
they are taken to be customary dues other 
than the two mentioned above then they 
fall within the definition of village cess in 
s. 4 (12) of the Punjab Tenancy Act, and 
are, therefore, barred from the cognizance 
of a Civil Court under s. 77 (j) of the 
Punjab Tenancy Act. He also contends 
that as the present plaintiff wasa plaintiff 
in the previous. suit decided by Mr. 
LsRossignol, that decision is res judicata 
between the parties who are practically 
the same as in that suit. In reply. Counsel 
for the respondents contends that the ques- 
tion of the nature of the dues is a ques- 
tion of fact. I am unable to see how the 
question of the nature of dues can bea 
question of fact, and I, therefore, overrule 
this contention. 

‘Next Counsel contends that the Rajputs 
are not tenants because in the award they 
were declared to ba proprietors. He also 
contends that the decision of Mr. LaRos- 
signolis not res judicata, because the par- 
ties are not the same in that theré are 
two fresh defendants who were not parties 
to that case. He also contends that the 
Brahmans are the inferior land-owners and 
not the superior land-owners, because they 
are described asadna maliks both in the 
award and in the wajib-ul-arz, because they 
take only ird of the produce, whereas 
Rajputs take rds. The last argument 
seems to me to have no force whatsoever, 
A superior land-owner would generally 
not take as much produce or have as many 
rights in the land asthe inferior propria. 
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‘tors. No doubt, the Brahmans are described 
as the adna maliks and the Rajputs as the 
-ala maliks, but the whole history of the 


village shows that, as a matter of fact, the ` 


-rights of the Rajputs were carved out of the 
full proprietary rights once granted to the 
Brahmans, and it seems to me that in the 


circumstances itis a misnomer to speak of ' 


the Brahmans as adna maliks at all. 


The case is not freefrom difficulty. I ` 


do not consider thatthe judgment of Mr. 
LeRossignol can be considered to be res 
judicata, because the partiesare not the 
same. It is difficult for me to hold that 
the Rajputs are permanent tenants in view 
of the terms of the award of 1866, which 
gave them “full proprietary rights in the 
land cultivated by them. Theincidents of 


tenancy and ownership are different though, ~ 


no doubt, it might have been more con- 
“venient to describe the Rajputs as per- 
manent tenants, had the arbitrators in the 
award of 1866 been aware of the possibilities 
‘of this definition. But the arbitrators de- 
“scribed them as proprietors and not as ten- 
ants permanent or otherwise, and the Chief 
-Oourt in that case gave no final decision as 
“to the exact position of the parties. 
the appeal must succeed on the contention 
“either; that this is a due recoverable by a 
superior land-owner from an inferior land 
owner or that it comes within the definition 
of village cess. It seems to me that the 
Brahmans the original proprietors and 
jagirdars were really left with superior 
-land-owners’ rights in the land which were 
in the cultivating possession of the Rajputs, 
Lands which were not in the cultivating 
possession of the Rajputs -were treated 
differently but I am concerned with the 
question of the nature of the 13} seers per 
maund of the produce which is now in 
dispute, and itseems to meclear that this 
was nothing more than a recognition of 
the original proprietary rights of the Brah- 
mans in the entire village area. But even 
if I am wrongin this matter, it ssems to 
me that this due falls within the defini- 
tion of village cess, because it is a due 
leviable by custom and is not for. the use 
of the private property, nor for personal 
service, nor imposed by any enactment for 
the time being in force. In either event 
the Civil Oourts are barred under s. 77 (p) 
or s. 77 (j) of the Punjab Tenancy Act from 
‘taking cognizance of this suitand the ap- 
‘peal, therefore, succeeds, and the plaintiffs’ 
-pujt is dismissed. Having regard to the 
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‘difficulty of the case and the conflicting 


nature of the decisions by the Civil and 
the Revenue Courts I leave the parties to 


' bear their own costs throughout. 


k. L. Appeal accepted. 


OUDH CHIEF COURT. 
Crvit'Apprats Nos. 5 anp 6 oF 1926, 
January 31, 1927. 

Present :—Mr. Jastice Raza and 
Mr. Justice King. 

Khan Bahadur Moloi MAHMUD-UL- 

' HASAN KIRMANI—P.tatwtirr— 

APPELLANT 
VeETSUS 
BALDEO SINGH AND anoTaER— 
DEFeNDANTS— RESPONDENTS. 

Under-proprietary rights—Sir rights, whether necese 
sarily comprise under-proprietary rights— Decision of 
Rent Court as to status of tenant—Res judicata--Oudh 
Sub-Settlement Act (XXVI of 1866), r. 10--Proof of 
under-proprietary rights--Oudh Courts Act (IV nf 


- 1925), s. 12, sub-s. (2)—Case certified as jit one far 


appeal, whether can be argued in its entirety. 

Where a case is certified as a fit one for appeal 
under s. 12, sub-s. (2) of the Oudh Courts Act, 1925, 
the appellant is entitled to argue the appeal on all 
the points and is not bound to confine himself to the 
points considered by the Judge in granting the cer- 
tificate. [p..852, col. 2.] , 

The mere fact that aman sets up sir rights does 
not necessarily mean that he claims under-proprietary 
rights. [p. 85', col. 1.] 

The decision by a Rent Court that a certain person 


‘held lands as an under-proprietor is not res judicata 


ina subsequent suit ina Civil Court by the pro- 
prietor fora declaration that he was not an under- 
proprietor. [ibid.] ' 

Under r. 10 of the Oudh Sub-Settlement Act, 1866, 
the defendants must prove (1‘ that they have formerly 
been proprietors, (2) that the lands in suit had been 
held by them or by some persons from whom they 
inherited at some time since 13th February, 1844, and 
(3, that the lands had been held by them as sw (or 
nankar) when they were in proprietary possession. ip. 
853, cols.1 & 2.] 


Appeals from the decrees of Mr. Justice 
Hasan, dated the 17th March 1926, in 
Second Civil Appeal No. 212 of 1925. 


Mr. M. Wasim, for the Appellant, 
Mr. K. P. Misra, for the Respondent, 


JUDGMENT.—These appeals arise 
out of two declaratory suits brought by the 
plaintiff against Baldeo Singh and Fateh 
Singh separately in the Court of Munsif, 
Fatehpur, in the District of Bara Banki. 
The plaintiff is, admittedly, the proprietor 
of the village Mujibpur, hamlet of Sheikh- 


pur. Baldeo Singh and Fateh Singh hold 


* 


30 
certain lands in that village and pay rent 
for thesame. Baldeo Singh holds 16 bighas, 
13 biswas, 10 biswansis land at the annual 
rent of Rs, 27-10-0. “Fateh Singh holds 
14 bighas, 2: biswas land-at the annual rent 
of Rs. 25. The declaratory suits were 
brought by the plaintiff in respect ‘of these 
very lands. The rent for the years 1328 to 
1331 Faslis fell in arrears and the plaintiff 
brought suits for ejectment against both 
the persons named above. Hach defendant 
asserted his under-proprietary right in 
respect of the lands held ‘by him and his 
plea was accepted by the-Rent Court. The 
plaintiff's suits were consequently dismissed 

by the Rent Court on the 29th April, 1924. 
The plaintiff then brought the present suits 
against the defendants (separately), for a 
declaration that they were not under-pro- 
prietors of the land ‘in respect of which 
they claimed under-proprietary tenure in 
_ejectment proceedings taken against them 
. in the Rent Court. 

The defence was that the defendants 
were under-proprietors. The under-pro- 
prietary title was claimed by the defendants 
on various grounds. 

The plaintifi's claim was decreed by the 
learned Munsif. The defendants’ appeals 
were dismissed by the learned Subordinate 
Judge of Bara Banki. They then came to 
this Courtin second appeal and theirappeals 
were allowed by a learned Judge of this 
Court on the 17th March, 1926. The plaint- 
iff then applied for permission to appeal 
under s. 12 of the. Oudh Courts Act of 1925. 
His applications were, granted and it was 
declared that the cadé was a fit one for 
appeal. The appeals were thus referred to 
a Bench of this Court for decision. 

.In disposing of these appeals, we have 
to see if the defendants named above have 
succeeded in establishing under-proprie- 
tary rights in respect of the lands in suits 
under r. 40 of the Oudh Sub-Settlement 
Act of 1866. Though the under-proprietary 
title was based. on several grounds in the 
lower Courts, but the only ground which 
survived for consideration in this Gourt 
was that the defendants were entitled to 
under-proprietary right under r, 10 of the 
Oudh Sub-Settlement Act. This was the 
onJy ground which our learned brother had 
to consider in disposing of the appeals 
before him and which we have to consider 
new, in disposing of the appeals before us. 
Ovr learned brother has found that the 
defendants have succeeded in: establishing 


° 
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their under-proprietary title to the lands in 
suit within the meaning of r.10 of the Oudh 
Suk-Settlement Act. ‘This finding is ques- 
tioned in the appeals before us. 

The respondents’ learned Counsel con- 
tends that the appellant should confine his 
arguments to the particular point which 
was considered by our learned brother in 
declaring that’ the case was a fit one for 
appeal under s, 12, sub-s. (2) of the Oudh 
Courts Act of 1925. We are not prepared 
to accept the contention. We think the 
whole appeal is open before us and ‘it 
should not be confined to the particular 
point which was considered by our learn- 
ed brother in making a declaration required 
by sub-s. (2) of s. 12 of the Oudh Courts 
Act. It was not provided by that section 
that the appeal should be heard on that 
point only which was considered by the 
Judge, who made the decree in declaring 
that the case was a fit one for appeal, Our 
learned brother has declared that the case 
isa fitone for appeal, The memorandum 
of appeal was before him at the time he 
made the declaration. In our opinion the 
appellant is entitled to argue his appeals 
before us on all the points taken in the 
appeals. Whether or not there is any sub- 
stance in the plea or pleas taken by him 


in the appeals is a different question. 


Now we proceed to consider the plaintiff's 
appeals. Our learned brother has based 
his finding on a judgment of the Rent 
Court in an “ejectment case between the 
predecessors-in-title of the parties in 1869 
(Ex. A-19). There is nothing in this judg- 
ment to show that the lands to which it 


‘refers are the lands with which we are now 


concerned in this litigation. There was.a 
dispute between the parties about the 
identity of the land in the lower Courts. 
That point was decided against the appel- 
lant by our learned brother. The appellant's 
learned Counsel, however, does not ques- 
tion the finding of our learned brother on 
this point in the appeals before us. ‘The 
judgment of the Rent Court of 1869 should, 
therefore, be taken to refer to the lands 
with which we are now concerned in this 
litigation. We have considered that judg- 
ment carefully. It seems to us to be im- 
possible to’ say definitely on that evidence 
that in the year 1869 the ejectment notice 
issued by the plaintiff's predecessor-in- 
title was contested by the defendants’ pre- 
decessors-in-title on the ground that they 
were under-proprietors. tt is true that the 
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word “sir” was used in the judgment in 


question, but as pointed out in the case of 
Khan wu Singh v. Abbas Bandi Bibi (1) a 


man who sets up sir rights does not neces- -- 


sarily claim under-proprietary rights for, 
under s. 5 of Oudh Rent Act the person 
who is-in possession of the sir land under 
certain circumstances is deemed to be not 
an under-proprietor but an occupancy ten- 
ant and it is also clear from the provisions 
of the Oudh Rent Act that an occupancy 
tenant cannot be ejected by an issue of 
notice. There is nothing in the judgment 
to-show that the Rent Court had used the 
word “sir” to mean under-proprietary right 
or that it was held in those proceedings 
that the defendants’ ancestors were entitled 


to-claim under-proprietary rights in respect . 


of the lands held by them. It appears to 
us that the view of the Commissioner who 
decided that case-on the 25th September, 
1869, was hypothetical and speculative on 
some points. Even granting that the word 
“sir” was used in that judgment to mear 
under-proprietary right, 


does not operate as res judicata against the 
present plaintiff in the present litigation. 
As pointed out by their Lordships of the 
Privy Council in the case of Mohammad 
Abul Hasan Khan v. Prag (2) the Court 
of Revenue has the exclusive jurisdiction 
to determine what is the status of a tenant 
of lands, and what are the special or other 
terms upon which such tenant holds, and 
that the Civil Courts have the éxclusive 
jurisdiction to decide whether or not a 
person in possession of lands holds a pro- 
prietary or under-proprietary right in the 
lands. It should be noted that that case 
was decided by the Rent Court after the 
Settlement Court had rejected the claims 
of the defendants’ ancestors for proprie- 
tary rights and also for sub-settlement in 
Village Mujibpur. The claim for propri- 
tary rights was finally rejected on the 7th 
January, 1869,..Ex.9) and the claim for 
sub-settlement, on the 22nd July, 1869, 
(Ex. 10).. 

Under r. 10 of the Oudh Sub-Settlement 
Act, 1866, it was necessary for the defend- 
ants to prove: (1) that they have formerly 


(1) 45 Ind. Oas. 849; 5 O. L. J. 121. 

(2) 38 Ind. Cas. 814; 20 O. O. 8; 15 A. L. J. 113; 21 
M. L. T. 102; 19 Bom. L. R. 202; (1917) M. W. N. 
232 and 456; 32 M. L. J. 388: 21 0, W, N. 582; 26 Ọ. 
L. J. 165,50. L. J, 34 (P, O). 
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cannot help the defendants in this case.. 
Be it asit may. the judgment in question . 
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been proprietors, (2) that the lands in suit 
had been held by them or by some persons . 
from whom they’ inherited at some time 
since the 13th February, 1844, and (3) that 
the lands had been held by, them as sir (or 
nankar) when they were in proprietary pos- 
session. : 

We agree with our learned brother that ~ 
r.: 10 does not require that the claimant 
must have been proprietor within 12 years 
preceding the date of annexation, t.e., 13th 
February, 1856, and it is enough, to show 
that the claimant or his predecessor-in- 
interest was a proprietor at some time and 
that under the said rule the limitaticn is 
insisted. upon only with reference to the 
possession of the sir lands with regard to 
which the claim is made. Itis also neces- 
sary for the claimant to prove that the land 
had been held by him (or his predecessor- 
in-interest) as sir (or nankar) when he was 
in proprietary possession. 

We have to see what have the defendants 
proved ?. There are some passages in Ex. 9 
which may be relied upon as observations 
made by the Settlement Court, indicating 
that the defendants’ ancestors had former- 
ly been proprietora of the village, but this 
point is not free from doubt. It was stated 
at the close of the judgment that the 
defendants’ ancestors had nothing to show 
that they were ever acknowledged as zemin- 
dars. It wasclearly stated in the judgment 
in the sub-settlement case that the defend- 
ants’ ancestors were not the old proprietors 
of the village. Even granting that the 
defendants’ ancestors were proprietors of 
the village at a yery remote period and 
that the lands in suit had been held by 
them at some time since the 13th February, 
1844, the defendants have failed to prove 
that the lands in suit had been held by 
them (or their ancestors) as sir when they 
were in proprietary possession. We do 
not find and have not been referred to any 
reliable evidence on that point. It may ke 
that it is very difficult for the defendants 
to prove at the present time that the lands 
in suit had been held by them or their 
ancestors as sir, but the Court cannot help 
them. It cannot be presumed that the 
lands which were held by them or their 
ancestors in 1869, had been held by them 
as sir also when they were in proprietary 
possesgion ata very remote period. Hard 
cases must not be allowed to make bhd 
law. The .fact in. question might have 
been proved if the defendants or their 


Bed . 


ancestors had put forward a claim under 
r. 10 mentioned above atthe first Regular 
Settlement, but they failed to doso. They 
(or their ancestors) were recorded as mere 
tenants of the lands in suit’ in the papers 
prepared at the last two Settlements and 


the entries in the village papers are all _ 


against them. 

In these circumstances we are unable, 
with great respect, to agree with the learned 
Judge of this Court who decided these 
appeals. In our opinion the plaintiff's suits 
should be decreed with costs. We agree 
with the conclusions of the trial Court and 


the learned Subordinate Judge and restore , 


the decree of the trial Court. The plaintiff 
will get his costs from the defendants in 
all the Courts, 


CH Appeals accepted, 


LAHORE HIGH COURT. 
MıscsLLaļNgous Srconn Civic ArreaL No. 677 
or 1926. 

November 22, 1926. 

Present :—Mr. Justice Coldstream. 


BABU SINGH AND OTHERS—DEFENDANTS _ 


— APPELLANTS 
VETSUS 
MANGAT RAI—PLAINTIFF AND TOTA 
SINGH —Dsrenpant— RESPONDENTS. 

Limitation Act (IX of 1908), ss. 5, 12—Appeal— 
Time requisite for obtaining copy of first Court's judg- 
ment, whether can be excluded. f wi 

In computing the period of limitation for filing a 
second appeal, the time required for obtaining a 
copy of the order of the Court of first instance cannot 
be excluded under s. 12 of the Limitation Act, even 
though under the rules of the Court a copy of that 
order: has also to be filed along with a memorandum 
of second appeal. 

Madan Gopal v. Malawa Ram (2) and Chuhar Mal 
v. Bira Ram (3), followed. 

Maung Po Anuy v. U Bya (1), not followed. 

Miscellaneous second appeal from the dec- 
ree of the District Judge, Ambala, dated the 
lith November, 1925, reversing that of the 
Subordinate Judge, Third Class, Ambala, 
dated the 24th August, 1925. 

Mr. Man Singh, for the Appellants. 

Mr. Shamair Chana, for the Respondents. 


JV DGMENT.—Mangat Rai, the present 
respondent, instituted a suit against Babu 
Singh etc., the present appellants to recover 
adebt. The suit was dismissed by the 
Subordinate Judge, Third Class, Ambala, on 
the 24th August, 1925. Mangat Rai appeal- 


. 
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ed and the learned District Judge of 
Ambala accepting the appeal remanded the 
case for re-trial on the 11th November, 1925. 
Against this decision of the District Judge 
Babu Singh, etc.; filed the present second 
appealon the 18th February, 1926, 

On the appeal coming on for hearing Mr. 
Shamair Chand for Mangat Rai, the re- 
spondent, objects that the appeal is barred 
by limitation. Allowing three days for 
obtaining a copy of the decree appealed 
against, limitation for the present appeal 
expired on the 9th: February, 1926, and, 
therefore, the appeal is prima facie barred 
by limitation. Mr. Man Singh for the 
appellants pleads, however, that the time 
spent by his clients in obtaining a copy 
of the Subordinate Judge's order of the 


` 24th August, 1925, should also be excluded. 


Under O. XLII, r. 2 of the Civil Pro- 
cedure Code, as amended by this Court, 
a copy ofthe judgment of the Court of 
first instance must be filed witha second 
appeal and Mr, Man Singh argues that 
this amendment has the effect of extend- 
ing the privilege provided by s. 12 of 
the Indian Limitation Actso as to include 
the time required for obtaining a copy 
of the first Court’s order. He cites a 
ruling of a single Bench of this Court 
reported in the Lahore Law Journal and the 
judgment reported in Maung Po Aung v. U 
Bya (1). In the latter case the Rangoon Court 
extended time under the provisions of 
s, 12 of the Indian Limitation Act. 

I find no legal authority empowering the 
High Court to interfere with the provi- 
sions of s. 12 of the Indian Limitation 
Act which do not allow an extension of 
time for obtaining a copy of the order 
of the Court of first instance, nor in the 
present case is there any ground for 
extending the time in exercise of the dis- 
cretion vested in a Court by s. 5 ofthe 
Act.: The memorandum of appeal does 
not refer to any excuse for the pre- 
sentation of the appeal after the 
expiry of the’ period of limitation, nor 
up to date has there been any application 
for extension of time unders. 5. Further 
I notice that the appellants were furnish- 
ed with a copy of the order of the first 
Court on the 5th February, 1926, that is 
to say, many days before the period of 
limitation for this appeal expired. The 
judgments of this Court published in 


Os 90 Ind. Cas, 910; 3 R. 310; A. I. R. 1925 Rarg, 
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Madan Gopal v. Malawa Ram (2) and 
Chuhar Mal v. Bira Ram (3) support my 
view of the law andthe merits which, in 
my opinion, preclude the extension of time 
in this case, 


The appeal is accordingly dismissed 


with costs. The cross objections have not 
been pressed by Mr. Shamair Chand and they 
are dismissed, 

A. N. A. Appeal dismissed, 

(2) 68 Ind. Cas. 777; A.T. R. 1923 Lah. 96. 

(3) 73 Ind. Qas. 919; A. L R. 1923 Lah. 461: 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Seoonp Civic APPEAL No. 436 or 1924, 
December 16, 1926. 
Present:—-Mr. Kinkhede, A. J. C. 
GHASI[A—~DerenoaNtT—APPELLANT 
VErSUS 
Thakur RAM SINGH AND GTHERS— 


PLAINTIFFS —RESPONDENTS. 

Landlord and tenant—l'ransfer of tenancy—Ac- 
quiescence of landlord—Consent and acquiescence, 
pleas of, distinction between—Acquiescence during 
progress of act and after—Delay, when raises pre- 
sumption of acquiescence—Civil Procedure Code (Act 
V of 1908), s. 100—~Pleas recorded parties not pro- 
perly examined with udvertence to law—Decision, whe- 
ther binding on second Appellate Court. ` 

A landlord, who, knowing thata transferee from 
a tenant has entered into possession of a house 
site and has commenced to expend labour and capital 
in improving it for his own benefit, keeps quiet over 
the affair and thereby impliedly encourages him to 
go on incurring the expenditure, will be deemed 
to have acquiesced in the transferee’s right to occupy 
the premises. [p. 858, col. 2.] 

The extent of time and conduct which will suffice 
to raise such a bar to the landlord’s right to claim 
possession from the transferee must always depend 
upon the circumstances of each case. [ibid.] 

A plea of consent to a transaction is distinguish- 
able from that of ratification. [p. 857, col. 2.] 

Consent imports either an express or implied agree- 
ment to waive one's own election to a void a transaction 
which two or more persons are negotiating or are 
about to enter into; as such it precedesthe transac- 
tion and gives strength to it so as to enable the 
parties to the transaction to complete it on its basis. 
Whereas ratification is subsequent in point of fact and 
time to a transaction which is voidable. fibid.] : 

In order to sustain a plea of acquiescence and to 
raise a bar of equitable estoppel, it is incumbent upon 
the party relying on it to show that the conduct of 
the owner whether consisting in abstinence from 
interfering or active intervention was sufficient to 
justify the legal inference that he had by plain im- 
Peat contracted, out, of his right of ownership. 
ibid. < 

Acquiescence is a question of legal inference drawn 
from the facts found. [ibid.] 
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There is adistinction between acase where the 
acquiescence occurs while the act acquiesced is in 
progress and another, where the acquiescence takes 
place after the act has been completed. In the 
former case acquiescence is quiescence under such 
circumstances that assent may be reasonably inferred 
from it. In the latter when the act is completed 
without any knowledge or without any assent onthe 
part of the person whose right is infringed, the 
matter must be determined on very different legal 
considerations. As a right of action has vested on 
him a mere delay to take legal proceedings cannot 
by itself constitute a bar to such proceedings, unless 
the delay on his part, after he has acquired full 
knowledge has affected or altered the position of his 
opponent; but it must count against the person who 
has shown his quiescence under the circumstances, 
from which his assent may reasonably be inferred as u 
matter of legal inference. [p. 857, col. 2; p. 858,col. 1.1 

If there is no attempt by the Court to focus the 
contention of the parties by proper examination with 
advertence to the law bearing on the point, and the 
real points are missed, even though the bald pleas 
of the parties are on record, the trial is vitiated and 
the decision is liable to be ignored even in second 
appeal. [p 858. col 2.} 

Damusa v. Abdul Samad (4) and Tukaram v, Chinta- 
ram (5), relied on. - 


Appeal against the decree of the District 
Judge, Nimar, dated the 28th July, 1924, in 
Civil Appeal No. 216 of 1923. 

Messrs. Jakatdar and M. K. Padhye, for 
the Appellant. 

Mr. S B. Gokhale, for the Respondents. 


JUDGMENT.—I think this case has 
not been tried on proper lines. The real 
question to be decided has not been pro- 
perly grasped; nor were proper issues fram- 
ed; the trial has consequently been wholly 
vitiated. There is much which though 
necessary for the proper adjudication of 
the case bas been left unascertained and 
undecided. This was pre-eminently a case 
for the personal examination of the parties. 
The principal question in the case was of 
the acquiescence on the part of the land- 
lord in the right ofthe defendant to occupy 
the premises purchased by him on 31st May, 
1921. 

Both the Judges have looked askance at 
the defence and have rejected the defend- 
ant’s plea of acquiescence as an after- 
thought. The sitein dispute was formerly 
in the occupation of one Babulal Brahman 
as a building site and his house stood on 
it. He sold it to the defendant for Re, 300 
by a registered deed dated 31st May, 1921. 
The plaintiffs who together with defendant 
No. 2 constitute the whole proprietary bedy 
instituted the present suit on 18th October, 
1922, for ejectment of the defendant on the 
ground that Babulal had no right to sell 
the site, and consequently the defendant 


TE 


na niad no right to occupy itagainst their 
wi 

The plaintiffs’ -cause of action accrued 
oa‘ist June, 1921. They alleged that they 
demanded possession of the vacant site 
several times till Ist August, 1922, but 
without success. On 7th December, 1422, 
the defendant put in a written statement 
alleging that he purchased the house to- 
gether with the site from Babulal with the 
full knowledge and consent ofall the plaint- 
ifs and defendant No. 2 also who on trans- 
position later on became plaintiff No. 9; 
that after his purchase he re-built the house 
and made improvements bona fide, that the 
plaintiffs had full knowledge of this fact 
but never objected to the building of the 
house. He, therefore, contended that the 
plaintiffs were estopped from claiming the 
site after demolishing his house. 

‘On 7th December, 1922, certain facts were 
ascertained by Court from the parties. The 
defendant then stated that he commenced 
to build upon the site soon after his pur- 
chase and completed it about two months 
ago, ata cost of about Rs, 300. Plaintiffs 
replied that they never consented’ to the 
defendant's possession or purchase as alleg- 


ed. : They: denied that the defendant re- 


built the house on the site in suit and in- 
curred the alleged expenditure; they alleged 


that. the defendant was asked to vacate the ` 


site soon after the purchase but the latter 
refused to vacate. 

: After these pleadings parties opened 
negotiations for a compromise, and as 


Rambhau, defendant No 2, was not served ° 


plaintiffs gave him up on uth January, 1923, 


and took time to effect a compromise out of - 


Court. The defendant, however, remained 


absent at the’ next hearing and the case‘ 


proceeded ex parte against him; the ex 
parte order was, however, subsequently set 
aside, the terms of the compromise recorded 


and as the Court thought it was necessary - 


to examine plaintiffs, it gave an order for 
their personal presence in Oourt on 10th 
April, 1923. That day defendant did not 
press the compromise as a bar to the deci- 
sion of the suit on its merits and the case 
accordingly went to trial on the merits, 
therefore, the plaintiffs thought of re-im- 
pleading Rambhau the discharged defend- 
ant,eand with his consent made him a co- 
plaintiff No. 9 on 16th June, 1923. The 
array of parties was thus made proper and 


coifipleted’on 16th. June, 1923, and it was- 


them ‘and:not till then thata. properly con- 
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stituted suit by all co-proprietors was before 
the Court. Defendant naturally turned 
this opportunity to his advantage and filed 
a written statement on that very day rais- 
ing the following among other pleas:— 

(2) Para 2 of the plaint is admitted; that 
the defendant purchased the house of Babu- 
lal on 3lst May, 1921, under the following 
circumstances: — i nS 

(a) The defendant had purchased a padi 
land and paid Rs. 85 as nazrana to the 
plaintiff Ramsingh and took possession of 
the padti land, 

(b) The defendant was then in need of 
making another house for his son who was 
married and wanted to live separate in 
food on account of family quarrel. 

(c) The defendant collected materials to 
build the house when about two years ago 
the plaintiff requested the defendant not to 
build the house and consented to the pur- 
chase of the house of Babulal for Rs. 300 in 
lieu of the padti plot and re-built this house 
with the materials collected for building 
the house on the padii land. This cost ° 
the defendant Rs. 300 and the nazrana paid 
for padti land was set offin that purchase. 

(3) Plaintiff and Rambhau had full 
knowledge and this house was re-construct- 
ed under their advice and hence they were 
estopped from claiming the site after de- 
molishing the house. 

* * * * * 

(7) Plaintiffs cannot now resile from their, 
contract and take advantage of their own 
fraud. Defendant files tbe deed, dated 
3rd June, 1917, to support his claim.” 

The plaintiffs’ Pleader was given time 
fora reply and the plaintiff No. 1 Ramsingh 
was ordered to be personally present in 
Court on 29th June, 1923, which was fixed 
for the settlement of issues. He, however, 
did not attend in person and plaintiffs’ 
Pleader Mr. Ghate made a statement admit- 
ting that the defendant paid Rs. 85 to the 
plaintifis as nazrana for a padti site grant- 
ed to the defendant as per receipt dated 
3rd June, 1917, (Hx. D-2). It was, however, ` 
denied that the plaintiffs got back the site 
on consenting to the defendant's purchase 
of the house in suit. The allegations in 
paras. (2) (b) (c) and (3) were also denied. 
It was asserted that the padti site taken on 
3rd June, 1917, by the defendant continued 
in his possession-as before even after 3rd 
June, 1917. Plaintiff Rambhau denied 
knowledge of the defendant’s purchase of 
the padit site and the house in suit, and 
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ngkerted that he never consented to any of 
the transactions. The only issues framed 
with reference to these pleas were Nos. 1, 
2 and 3 which were reproduced below. 

Ai) Whether the defendant’ purchased 
thé house with the consent of the Lambar- 
dar Ramsingh as pleaded in para. (2) (e) of 
thé additional written statement! 

| (it), Whether the defendant re-built the 
house with the consent and knowledge 
of the plaintiffs !, 

(iti) Are the plaintiffs estopped from 
claiming possession of the site in suit as 
pleaded?” 

I think the learned District Judge was 
right in’ observing in para. 3 “of his 
judgment that “This was obviously a case 
where the examination of the parties them- 
selves was desirable. The trial Judge had 
realised this when he ordered that plaintiff 
No. 1 should attend in person.” ‘Plaintiff 
Rambhau was not examined either as a 
party or as a witness in the case. The 
District J udge, therefore, rightly concluded 
that “the defendant was somewhat pre- 
judiced” as “He would not summon Ram- 
singh as a witness when he has been order- 
ed to attend by the Court,” As regards 
Ramsingh’s omission to go into the witness- 
box and the defendant's omission to move 
in the matter and the’ Court's failure to 
enforce its order, he remarked that “This 
is unsatisfactory, and on the whole * * 
the appellant is entitled to some con- 
sideration. It seems to me to have been 
the duty of Ramsingh to have entered 
the witness-box. In fact the ‘only wit- 
ness for the plaintiff was the man who 
was formerly madea defendant.” (This is 
a mistake. Gangaram was examined as 
P.W. No. 1, Rambhau and not he was the 
former defendant). These observations 
give an impression to me that in the opin- 
jon of the District Judge the disposal of 
the case by the first Court was on the whole 
not satisfactory. Inspite of this he shared 
the view of the first Court that the plea 
about the nazrana raised in the written 
statement dated 16th June, 1923, was suspi- 
cious and an afterthought. Iam not prepar- 
ed to uphold this kind of disposal of the 
matters involved in a case of.this kind. 
Really speaking, the written statement dated 
16th June, 1923, which was by way ofamplica- 
tion of the pleas already raised but concisely 
stated in the previous written statement 
dated 7th December, 1922, vould not be look- 
ed upon as raising an altogether ‘new- 
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matter", or, a plea which could be termed as 
an ‘afterthought’ On the contrary it 
appears to me that,in spite ofthe above 
amplification by the ‘defendant made volun- 
tarily and of his own accord, there were 
still left several points on which the defend- 
ant and the plaintiffs should have been 


< examined, 


"A plea of consent toa transaction must 
always be distinguished from a plea of 
ratification. Consent imports either an ex- 
press or implied agreement to waive one’s 
own election to avoid transaction which two 
or more other persons are negotiating or 
are about to enter into; as such it precedes 
the transaction and gives strength to it so as 
to enable the parties to that transaction to 
complete it on its basis. Whereas a ratifica- 
tion is subsequent in point of fact and time 
to the transaction which is voidable. It was 
consequently necessary for the trial Court 
to focus the contentions of the parties with 
proper attention to this point of distinction. 
The pleas raised by the defendant in both 
the written statements were in substance 
two, (1) of consent to the purchase before it 
was concluded and (2) of acquiescence and 
estoppel arising out of the alleged consent 
prior to the transaction, and also out uf 
subsequent conduct and standing by,ic,ile 
want of objection to the defendant's outlay 
of consideration expenditure on improv - 
ment of the premises he purchased, It 
must be remembered that in order to 
sustain a plea of acquiescence and to raise 
the bar of an equitable estoppel it is in- 
cumbent upon the party relying on it to 
show that the conduct of the owner whether 
consisting in abstinence from interfering, 
or in active intervention, was sufficient to 
justify the legal inference that he had, by 
plain implication, contracted that the right 
of occupation under which the defendant 
originally obtained possession of the land, 
should be changed into a perpetual right 
of occupation; as held in Beni Ram v, 
Kundan Lal (1), acquiescence by the land- 
lord was a question of legal inference 
drawn from the facts found. 

There is a distinction between a case 
where the acquiescence alleged occurs while 
the act acquiesced in, is in progress, and 
another, where the acquiescence takes place 
after the act has been completed. In the 
former, case, the acquiescence is quies- 

(1) 21 A. 496; 1 Bom. L. R. 400; 3 O. W. N. 502; 28 1. 
6.05 7 Sar. P. C. J. 523; 9 Ind. Dee (x. s.) 1038 
( . : 
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cence under such circumstances that 
assent may be reasonably inferred from 
it. In the latter case, when the act is 
completed’ without any knowledge or 
without any assent on the part of the 
person whose right is infringed, the matter 
must be determined on very different legal 
considerations. A right of action has then 
vested in him, and mere delay to take 
‘legal proceedings to redress the injury 
cannot, by itself, constitute a bar to such 
proceedings, unless the delay on his part, 
after he has acquired full knowledge has 
affected or altered the position of his 
opponent: ef. Shyama Charan Baisya v. 
Prafulla Sundari Gupta (2). It, therefore, 
follows that delay will necessarily count 
against any person who has shown his quies- 
cence under circumstances from which assent 
may be reasonably inferred as a matter 
of legal inference. Assuming that the 
defendant's improvements were in progress 
to the knowledge of the plaintiffs, the law 
had cast on them a duty to raise their 
voice and restrain the defendant; if at that 
stage they remained quiet or abstained 
from objecting, and after the improvements 
were completed they raised their head and 
sought the Courts help for issuing a 
mandatory injunction to the defendant to 
dismantle the new structure on the improve- 
ments effected and deliver possession of 
their site in a vacant state, the Court might 
reasonably be justified, in view of the 
altered situation, in thinking that the 
plaintifis were equitably estopped, from 
raising, their belated objection, lodged for 
. the first time inthe form of suit, on the 
ground that it was.not preceded by a prior 
demand or objection, at the earlier moment 
when they became awareof the infringe- 
ment oftheir rights in the village site, 

This Court has laid down the law in 
Narain v. Behari (3) that.the failure on the 
partof thelandlord toraise an objection 
in time raises an implication; of a grantof 
a new license, or of the continuation, in 
favour of the transferee of the superstruc- 
ture, of the one already enjoyed by the 
former occupant of a house site in the 
village abadi. Ifin the case of a person 
who aequires the superstructure merely, 
and remains in undisturbed occupation for 

‘some time, the equity raises the implica- 
tion ofa new license or of the continuation 


(2) 30 Ind. Cas, 161; 19 C. W. N. 882 at p. 886; 21 
Oo. L.J. 537, 
(3) 31 Ind, Cas, 307; 11 N. L. R. 126. 
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of the old, and thus bars the landlord's 
right of avoidance of the transfer, much 
more effectively should the bar operate 
against him, if he, knowing that the trans~ 
feree having enteredinto possession of the 
house site (which really is the landlord's 
property) has commenced to expend labour 
and capital in improving it for his own 
benefit, keeps quiet over the affair, and 
thereby, impliedly encourages him to go 
on incurring the expenditure. What time 
and whatconduct will suffice to raise such 
abar isa matter which must always depend 
upon the particular circumstances of each 
case. 

There issome slight indication in the 
pleadings of these matters, but the parties 
have not been properly examined, which 
must now be done. 

The defendant raised the plea that Rs. 85 
which were paid in respect of another site’ 
granted to him, were retained by the 
plaintifs in lieu of their consenting tothe 
transaction in suit,and by way of support, 
the defendant asserted that, that old site 
was abandoned by him, and that, the same 
was in plaintiffs’ possession. The plaintiffs 
had denied this allegation of the defend- 
ant. This point of plaintiffs’ possession over 
the siteonce granted was a very crucial 
pointin the case. It does not appear to 
have formed the subject of any issue or de- 
cision in the Courts below. ' 

It is again a question whether in this 
particular village the Lambardar has been 
exercising his statutory powers under 
s. 188, Land Revenue Act, unfettered by 
the concurrent or co-ordinate exercise of 
similar powers by thə other co-sharers 
acting individually in themselves. This 
point has not been properly threshed out in 
the Court below. ‘ 


In short all the bar or bald pleas are 
there, but there is no attempt to focus their 
contention by proper examination of parties 
by the Court; with advertence to the law 
bearing on the point. The trial is con- 
sequently vitiated and the real points 
being missed the decision is liable to be 
ignored even in second appeal: Damusa v. 
Abdul Samad (4)and Tukaramv Chintaram 
(5). The case is accordingly remanded 


(4) 51 Ind. Cas. 177; 15 N. L. R. 97; 17 A.L.J. 
700; 37 M. L. J. 36; (1919) AL W. N, 505: 21 Bom. 
L. R. 920; 10 L W. 310; 24 C. W. N. 81; 470. 107; 46 
L A. 140 (P. C3). ; 

(5) 92 Ind. Cas. 327; 20 N. L. R. 17; A. I. R. 1924 
Nag. 91. | 
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„for trial denovo after proper . examination 
of the parties on proper lines with advert- 
ence to-the above remarks. h 

The appeal is allowed. The appellant 
will get a refund of Court-fees paid inthis 
Court and in the District Judge’s Court and 
the case is remanded to the Oourt of first 


instance. Costs exclusive of Court-fee paid 
on plaint hitherto incurred will remain as 
spent. i 

G, R. D, Appeal allowed. 


LAHORE HIGH COURT. 
Civit Reviston Petition No. 298 or 1926. 
January 20, 1927. 

Present :—Mr. Justice Addison. 
DEVI DAYAL—Darenpant—PETITIONER 


versus 
NARAIN SINGH AND OTHERS —PLAINTIFES 


RESPONDENTS, 
Contract Act (IX of 1872), s. 23—Monopoly to sell 
vegetables—Public policy--Suit by  self-constituted 
anchayat, frame of—Substitution of parties after 
limitation. effect of—Promissory note—Right to sue. 
Grant of a monopoly by a panchayat in favour of a 
person to sell vegetables in a village is opposed to 
pubis policy under s. 23, Contract Act. [p. 859, col. 


-J ‘ . 

Somu Pillai v. Municipal Council, Mayavaram (1), 
followed. 

If a necessary party is joined as plaintiff or defend- 
ant after the time for the suit has run out the entire 
suit must be dismissed. Therefore, where in a suit 
brought in the name ofa self-constituted panchayat 
without any legal powers, the members of the pan- 
chayat are substituted as plaintiffs by way of 
amendment after the expiry, of the period of limita- 


tion for the suit, the suit must be-dismissed as time- - 


barred. [p. 859, col. 2; p. 860, col. 1.) 

The members of a panchayat cannot institute a 
suit upon a promissory note which is executed in 
favour of the Sirkar Daulatmadar through one of its 
members. [p. 866, col. 1 | 


Petition for revision of the decree of the 
Sub-Judge, exercising powers as Judge, 
Small Cause Court, Batala, District Gurdas- 
pur, dated the 8th February, 1926. 

Mr. Arjan Das, for the Petitioner. 

Mr. Muhammad Din Jan, for the Re- 
spondents. 

JUDGMENT.—This suit was brought 
in the name of the panchayat, Dharm Kot, 
which claimed the sum of Rs. 63 on a pro- 
missory note, dated the 25th May, 1919, 
executed by the defendant. This panchayat 
is a self-constituted body without any legal 
powers and obviously it could not bring a 
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suit (see page 796 of Mulla’s Civil Procedure 


_ Code, 8th Edition). After the period of limi- 


tation had expired, the Small Cause (ourt 
Judge allowed the suit to be amended by 
striking out the name of the plaintiff, that 
is, the Panchayat Dharm Kot, and by sub- 
stituting the names of six-persons, who al- 
leged themselves to be members of this celf- 
constituted body. 

The plaintiffs’ case was that they sold by 
auction to defendant the sole right to sell 


- vegetables in thevillagefor the sumof Rs. 84, 


Rs. 21 of which were paid by him while he 
executed a promissory note for the balance 
of Rs. 63. Ths defendant pleaded that the 
panchayat had no power to sell such a 
license, that he had not executed the pro- 
missory note in favour of the plaintiffs or 
in favour of the panchayat, and that the 
suit was barred by limitation. The Small 
Cause Judge, however, decreed the suit 
with costs and against this decision this 
revision has been admitted. 

It was first contended that the creation of 
a monopoly in favourof the defendant to 
sell vegetables inthe village was opposed to 
public policy under s. 23 of the Indian Con- 
tract Act and that, the agreement being 
void, the plaintiffs had no right to sue for 
the amount of the promissory note. There is 
clear authority for this proposition in Somu 


. Pillai v. Municipal Council, Mayavaram (1). 


It was held in that case that even a pro- 
perly constituted District Municipality had 
no power to create a monopoly in favour of 
one person. It wasfurther held that any 
amount collected under this void agree- 
ment must be refunded. It follows, there- 
fore, that the present suit should have 
been dismissed on the principle that the 
grant of the monopoly to the defendant 
was against the provisions of s. 23 of the 
Iadian Contract Act, being in restraint of 
trade. 


It is further contended that the suit was 
barred by limitation as the plaintiffs’ 
names were only substituted after the suit 
was barred by limitation. This is also 
correct. There was no plaintiff at all until 
the plaintiffs’ names were substituted after 
limitation had expired. A suit can only be 
brought in the names of all the members of 
an unregistered or unincorporated society. 
Ifa necessary party is joined as plaintiff or 
defendant after time for the suit has run 
out, the entire suit must be dismissed; (sée 


(1) 28 M. 520. 


. 
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Rustomji's Law of Limitation, 3rd Edition, 
page 191). Itmay be the case that I would 
nor interfere in revision merely because I 
hold that the suit was barred by limitation 
but in the present ca3e, a3 I have already 
shown, other considerations also enter. 

In the third place it was contended that 
the panchayat or ths members of the 
panchayat could notsus on the promissory 
note in question as it was in favour of the 
Sirkar Daulatmdar through Jat Mal, a 
member of the panchayat, and not in favour 
of.the panchayat or of the members of the 
panchayat. There seems to me also to be 
considerable force in this. There is no 
„doubt that some members of the panchayat 
did grant the monopoly, on contention of 
payment of a certain amount, to ths de- 
fendant, but the promissory note they took 
was notin their own favour but in favour 
of Government through one of their 
msmbers. In my opinion only Government 
could authorise a suit on such a promissory 
note, 

For the reasons given I accept this re- 
vision and dismiss the suit but leave the 
parties to bear owa costs throughout, 

R L. Revision accepted: 

A. N. A. 


maene ne 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Firsr Civil Apprat No. 34-B or 1926.. 
December 20, 1926. 
Present:-——My. Hallifax, A. J. O. 
BAJIRAO-—PLAINTIFF— APPALLANT 
VETSUS 
SHIVRAM AND OTHERS —DEFENDANTS— 

: RESPONDENTS. 

Contract Act (IX of 1872), ss. 64, 65, 72, 7L— 
Contract of sale-Rescission—-Damages—kefund of 
earnest-money—Damages, whether -can be set-off 
agzinst earnest-money—Seller, when can claim dam- 
agss—Vendor and purchaser—Duty.of vendor to 
tender conveyance. 

Taere is no special law in India with regard to 
the return of earnest-money on the breach ofa con- 
tract for sale of land. Every case in which any 
question .of earnesl-money arises can be decided on 
the provisions of ss. 64 or 65 and 73 or 7+ ofthe 
Contract Act. [p. 861, col. 2.] 

When a contract to sell is rescinded, the seller 
must restore, the benefit he has received under it, 
under s, 64 of the Contract Act if he reszinds it 
himself, and under s. 65, if the purchaser res- 
cinds it. But, when he rescinds it himself, if 
h8 .bas suffered any actual damage he is entitled to 
get compensation for it under s. 73, and even if 
he has suffered none, he can be awarded a reasonable 
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amount as compensation-not éxceeding the earnest. 
money, if there is the usual agreement of forfeiture . 
in the contract under s. 74. Wither sum awarded 
as damages can be set-off against the amount of the 
earnest-money he has to refund. |p. 861, col. 2.) 

It is the duty ofa vendor of immoveable property 
towffer a proper conveyance to the-purchaser and to 
cah upon him to pay the purchase-money. [p. 860, col, 


The question of the payment of damages to the- 
seller can arise only if the purchaser is responsible 
for the breach of contract. [p. 861, col. 2.] 

Appeal against the decree of the Sub- 
Judge, First Class, Morsi, dated the 23rd 
March, 1926, in Civil Suit No. 150 of 1924, 

Mr. G. L. Subhedar, for the Appellant. 

Messrs. R. R. Jayawant, R. B., and V.- 
N. Herlekar, for the Respondents. 


JUDGMENT. —On the 30th of July, 
1922, the first three defendants agreed to 
sell a feld and a half share in another to 
the plaintiff-appellant by the 3lst of Janu- 
ary, 1923, for Rs. 5,555 which was to be 
paid by the cancellation ofa decree held 
by the plaintiff by which these defend- 
ants had to pay him Rs. 1,935 and the 
‘cancellation ofa debt of Rs, 120 due by 
them as rent of a field and by.the pay- 
ment of Rs. 2,500 in cash. The sum of 
Rs. 2,055 due onthe decree and for rent 
was treated as paid and called “earnest- 
money” which the plaintiff agreed to 
forfeit if he failed to carry out the con- 
tract. The sale-deed was never executed, 
and on the 25th of April, 1923, these de- 
fendants soldone of the fields, that of which 
they owned the whole, to the 4th defend- 
ant. On the 3rd of November, 1924, the 
plaintiff filed the suit out of whith this 
appeal arises for specific performance of 
the contract of July, 1922, claiming in 
the alternative a sum of Rs. 5,000 as 
damages. ` 

It was found in the lower Court that 
the plaintiff broke the contract. Hven if 
that is a fact, a matter which has to be 
décided now, the basis of the finding is 
undoubtedly wrong. It is that the plaintiff 
has failed to prove that he went to the 
defendants during January, 1923, taking 
Rs. 3,500 with him, and offered that sum 
to them. The agreement to sell makes 
the money payable before the Sub-Regis- 
tran,” not before the execution of the sale- 
deed. Also it was the duty of the sellers 
to seek out the purchaser with a proper 
sale-deec, 

I am satisfied on the evidence that ihe 
plaintiff did go to the defendants twice 
during that last month of the period fixed 
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in the contract to call on them to carry 
it out, and also that he was able and will- 
ing to pay them the Rs. 3,500 on the 
execution of the sale-deed, though he was 
not bound todo so till it was registered. 
One of the strongest pieces of evidence cn 
this point is Hx. P.-4, a lawyer's letter 
of the 20th of February, 1923, sent by 
these defendants in reply to “a similar 
‘letter of the 9th of the same month sent 
to ‘them by the plaintiff. The plaintifi’s 
letter ismot produced, and the defendants’ 
is to the following effect: “The statement 
in your letter that you came with the 
money twice in January is untrue; we were 
willing to'carry out the contract, but ‘you 
did not get a sale- deed executed, saying 
you had no money.” The necessary in- 
ferences from this seem obvious. 

But the-defendants have made no ‘at- 
tempt to support the allegation in that 
letter that the plaintiff expressly refused. 
to carry out the contract; they deny it 
and say he never said anything about it 
till nine days after the end of January. 
Even if that is true, it is still ‘they 
who broke the contract; it. was their. 
business to offer him a proper conveyance 
and call on him to pay the balance of the 
purchase-money, which they admittedly 
never did. 

In respect of the 4th defendant it has 
been held that there is no proof that he 


had notice of the contract to sell to the, 


plaintiff. There is ‘certainly no evidence 
of its having been brought to his notice, 
and he denied that he had any knowledge 
of it. There seems a good: deal of reason 
for believing that denial to be false, but 
it is among the artificialities of the ad- 
ministration of justice that it has to be 
accepted ‘as true. It is on this ‘ground 
that the plaintiffhas in this Court with- 
drawn his prayer for specific perform- 
‘ance ‘of the contract. He has further 
reduced his claim for Rs. 5,000 as damages 
to a prayer for what is called a “refund 
of his. earnest-money,” admitting even- 
tually that if he broke the contract he 
would not be enti led to get the whole of it 
back. 

“The matter is pake simple and was 
explained in Lachmi Narayan v. Lamodar- 
das (1). Itis almost always obscured. äs 
was done in this case, by supposing there 
is some special law in respectof earnest- 

<1) 81 Ind, Cas. 282; 20 N. L. R. 192; A. IR. 1925 
Nag, 109, 
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money. The term is not used in the law 
of India, as far as I know, and itis cer- 
tainly not defined, but practically every 
ease in which ‘any question of earnest- 
money arises can be decided onthe clear 
provisions of s. 64 ors. 65 and s. 73 or $. 74 
of the Contract Act. When a contract to 
sell is rescinded the seller must restcre 
the benefits he has received ‘under it, 
under. s, 64 if he rescinds it him- 
self and under s. 65 ‘ifthe ‘purchaser 
rescinds it, that is to say, he must refund 
the earnest-money. But when he reecinds 
it himself, if ‘he has suffered any actual 
damage he is entitled to get compensation 
for it under s. 73, and even if he has 
suffered none he can be awarded a reason- 
able amount as compensation. not ex- 
ceeding the earnest-money, if there is 
the usual agreement of forfeiture in the 
contract, unders. 74. Either sum awarded 
as damages can be set off against the 
amount of the earnest-money he -has to 
refund. 

The. question of the payment of dam- 
ages to the seller can, of course, only arise 
if the purchaser is responsible for the 
breach of the contract, and here it has 
been found that the sellers broke it, The 
benefit they received under the contract 
they broke was the cancellation of the 
liability to pay to the plaintiff Rs, 2,055, 
with interest after the 30th of July, 1999) 
and this must be restored. The plaintif 
has in this Court asked for interest at the 
very moderate rate of 6 per cent. per 
annum. 

The decree of the lower Court will 
be set aside, and in its place a decres 
will issue ordering the first three defend- 
ants to pay to the plaintifi the sum of 
Rs. 2,055 and compound interest thereon 
at 6 per cent. per annum from the 30th of 
July, 1922, till the date ofpayment, and 
also all the costs incurred by him in both 
Courts. . 

On behalfof thé 4th defendant Ram- 
chandra, the purchaser from the other 
defendants, it is urged that the plaintiff 
ought ‘to pay his costs in both Courts. 
He isa resident of the village in which 
the land is situated and the other de- 
fendants live, and if he did not knowpf 
the agreement to sell to the plaintif, as 
he says, he laid himself open to trouble 
by his- own carelessress. Further, he 
delay Ad the progress of the suit for. a 
year by obvious evasions of service of sum 


Be o” 
mons, failing to appeař when summons 
was served on him, and then appear- 
'ing and getting the ex parte order against 
him setaside. There seems as little justi- 
fication for settingit aside as for allowing 


the other defendants, before it was set- 


‘aside, to take the plea that he was a 
purchaser in good faith without notice of 
the prior contract. The defendant Ram- 
chandra will pay his own costs throughout. 
G. R. D. Appeal allowed. 


LAHORE HIGH COURT. 
CIvIL Revision Perion No. 661 
oF 1926. 

January 22, 1927. 

Present: —Mr. Justice Addison. 
BUTA—DEFENDsNT-——PBETITIONER 
versus 
TIRLOK CHAND—Puratnti PE— 
RESPONDENT, 

Evidence Act (I of 1872), s. 84—Production and 
proof of account books-—~Plaintiff's vague statement as 
to dealings, whether sufficient proof. 

‘The production and proof of account books and a 
general statement by the plaintiff that there were 
dealings between him and the defendant is not suffi- 
cient evidence of any particular item charged against 
the defendant. [p. 863, col. 1.] E 

Ganga Ram v. Kaka Ram (1), Abdul Ali v. Puran 
Mal (2), Firm Gokal Mal-Ramchand v. Firm Nath 
Mal-Gulzari Mal (3), Ganeshi Lal v. Firm Mangat 
Ram-Atma Ram (4) and Abdul Haq v. Firm Shivji 
Ram-Khem Chand (5), followed. : 

Petition for revision of the decree of the 
Sub-Judge, First Olass, Gujrat, dated the 
19th April, 1926, reversing that of the Sub- 
Judge, Fourth Class, Gujrat, dated the 21st 
January, 1926. 

Mr, Jamna Das, for the Petitioner. 

Messrs. Joti Sarup and Gullu Ram, for 
the Respondent. 

JUDGMENT.—Plaintiff alleged that 
defendant borrowed from him Rs. 44-15 
and attached his thumb-mark to an entry 
against this amount in his bahi. He 
accordingly brought the present suit for 
Rs. 95 principal and interest. Defendant 
pleaded that this debt had been paid offand 
that he had paid Rs 148 to the plaintiff on 
the 10th June 1925, for which sum plaintiff 
gave him a receipt. He further urged that 
the plaintiff had taken advantage .of him 

sand made him pay much more than was 
due, Detendant accordingly counter-claim- 


ed for Rs. 59-1. The plaintiff replied that . 191 


. 
. 
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the receipt for Rs, 148 had been granted - 
by him but that this payment was in 
settlement of another account. The trial 
Judge held that the plaintiff -had not es- 


‘tablished any other account and decreed 


the defendant's counter-claim. On appeal 
the Senior Sub-Judge held that the other 
account had been proved and setting aside 


. the order of the trial: Judge gave plaintiff 


adecree for Rs. 95. Against this decision 
the defendant has applied on the revision 
side tosetaside the decree of the Appel- 
late Court and to dismiss the plaintiff's 
suit, He has not asked that. a decree 
should be given to him for his counter- 
claim. 

The sum of Rs, 44-15, constituting the 
principal of the amount in suit, was the 
first transaction in the accounts put in by 
the plaintiff, an entry as regards this item 
being thumb-marked by the defendant. 


“The plaintiff has proved that there are 


dealings entered in his account books 
thereafter. He has put in copies of his 
khata and rozgnamcha bahis as regards 
these dealings. None of the subsequent 
entries bear any thumb-mark, Besides 
proving his account-books, the plaintiff in 
the witness-box stated generally that there 
were subsequent dealings. Apart from that 
there is no evidence to establish that this 
was the case. Further it is clear that.there 
was only one khata account and not two 


` separate khata accounta, as stated by the 
plaintiff after the defendant’s pleas were 


put in. The plaintiff's plea, therefore, that 
the sum of Rs. 148 was in payment of 


‘a sum due on another account is not 


correct. ; 

The principal question, however, is 
whether the plaintiff has proved any deal- 
ings subsequent to the advance of Rs. 44-15 
the entry regarding which was duly thumb- 
marked by the defendant. It was held in 
Ganga Ramv. Kaka Ram (1) that where 
the plaintiff can easily produce independ- 
ent and trustworthy evidence in support of 
entires in their account books, it would 
be unfair’ to accept as sufficient proof the 
entries uncorroborated by any evidence 
other than a somewhat vague statement 
by one of the plaintifs. A somewhat 
similar ruling ‘is Abdul Ali v. Puran 
Mal (2). In Firm Gokal Mal Ramchand v. 


(I) 22 Ind. Cas 408; 47 P. L. R. 19M; 53 P. W. R 
(2) 25 Ind. Cas. 560; 82 P. R. 1914; 277 P. L. R 


. 
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Firm Nath Mal-Gulzari Mal (3) it was 
held that the statement of a Munim, who 


. made daily balances each day was not 


sufficient, proof of the plaintiff's claim on 
book account when the actual items were 
not paid in his presence. In Ganeshi Lal 
v. Firm Mangat Ram-Atma Ram (4) the 
plaintiff's account books were proved and 
two witnesses were examined. One Munim 
said that dealings took place in his pre- 
sence between the plaintiff and defendants 
and that a particular payment was also 
once made by the defendant in his pre- 
sence. Another Munim said that the defend- 
ant has taken away goodsin his presence, 
It was held, however, that this was not 
sufficient evidence that any single article 
charged against the defendants was sup- 
plied ‘to them. See also Abdul Hag v. 
Firm Shivji Ram-Khem Chand 45), 

In the present case there are only-the 
account books and the general statement 
“of the plaintiff that there were subsequ- 
ent dealings. Following the above rulings 
` I must hold that that the dealings were not 
proved under s. 34 of the Indian Evidence 
Act. I, therefore, accept the revision and dis- 
miss the plaintiff's suit. The parties will 
bear their own costs throughout. 


RL. Revision accepted. 

(3) 75 Ind. Cas. 812; A. I. R. 1923 Lah. 431. 

(4) 76 Ind. Cas. 157; A. I. R. 1924 Lah. 540. 

(5) 71 Ind, Oas, 259; A. I. R. 1922 Lah. 338 at p, 
343, , 


NAGPUR JUDICIAL COMMIS- 
- SIONER’S COURT. 

Seconp Cryin Appgat No. 112 or 1926. 
December 15, 1926. 
Present:—Mr. Findley, J. C. 
NARAYAN AND oTabes-—-DsrENDANTS — 
APPELLANTS 
VETSUS 
VITHOBA AND aNoTHER—-PLAINTIFFS— 

RESPONDENTS. : 

Civil Procedure Code (Act V of 1908), Sch. III, 
para. 11—‘Alienate”, meaning of—Transfer in future. 
whether prohibited—Sale—Agreement to sell whether 
can be implied from void sale—Right in personam— 
Part performance, principle of, whether applicable to 
void sales—Mortgage—Norigagee, when entitled to pos- 
g2ssion—Sale of village—-House and kotha, whether 
pass io purchaser-——Presumption. 4 

The word “alienate” in para. 11 of the Seh, IH of 

- the Civil Procedure Code is used ejusdem generis 
with the preceding words “mortgage, charge and lease” 


¢ 
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and the provision does not prohibit the transfer in 
future of interest in property in respect of which 
proceedings before the Collector are pending. Agree- 
ments to sell such property are not affected by the 
pendency of the Collector's proceedings. [p. 864. col. 
1 


A contract to convey immoveable property in future 
for a certain amount is only a personal contract and 
gives rise to a right in personam which may be satis- 
fied either by the performance of the specific act or 
by giving compensation. [p. 864, col. 2.] 

If the sale of property is statutorily void an agree- 
ment to sell enforceable in law cannot be implied to 
exist separately and independently of the sale itself 
and it cannot be given effect to because the sale no 


_ longer exists and the agreement is merged in the sale, 


[p. 865, col. 1.] 

The equitable doctrine of part performance cannot 
be applied tothe case ofa transaction which is void 
ab initio and not merely unenforceable in law owing 
to a mere defect of form or absence of formality 
normally necessary to make it legal. [p. 865, col, 2. 

A mortgagee has no right to the possession d 
property mortgaged unless and until he forecloses 
and he cannot, therefore, keep out of possession a 
person to whom the property has been sold by tha 
mortgagor. [p. 866, col. 1.] 

A house and a kotha in a village are appurtenant 
to it and in the absence of any words excluding thom 
from the operation ofa sale of the village, they cannot 
be retained by the vendor. [ibid.] 


Second appeal against the decree of the 
District Judge, Nagpur, dated the 23rd 
November, 1925, in Civil Appeal No. 188 of 
1925. 

Mr. M. R. Bobde, for the Appellants. 

Mr. M. B. Niyogi, for the Respondents. 


J UDGMENT.—The plaintiffs, Vithoba 
and Sambhaji, brought this suit in the 
Oourt of the first Subordinate Judge, Second 
Olass, for possession of a 2-anna share in 
Mouza Devali and a fourth share in the 
house and kotha specified in para, 6 of the 
plaint. Nago, Ramnath and Maroti, now 
deceased, whose widow is Musammat Gaji, 
owned an 8 anna share in the village as 
well as in the house and kotha in question, 
The plaintiffs rely on a sale deed, dated 
30th June 1924, (Ex. P-L) executed by -Nago 
in their favour. On 22nd March, 1917, Ram- 
nath, Nago and Musammat Gaji, widow of 
Maroti, had sold their 8-anna share and the 
house and kotha to Dhanu, the father of 
defendants Nos. 1 and 2, Narayan and 
Govinda. Defendants Nos. 3 and 4 are the 
nephews of defendants Nos. 1 and 2, and 
all the four defendants constitute a joint 
Hindu family. Dhanu and all the? de. 
fendants have been in possession of the 9. 
anna, share and of the house and kotha in 
question since the sale in their favour.* Lk, 
however, transpired in another suit that 
the sale in favour of Dhanu was effected 


. 
. 
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while Collector's proceedings were pending 
` in respect .of Nago’s 2-anna share. The 
plaintiffs, in those circumstances, came to 

Court claiming the subjects as stated. 

The Subordinate Judge, on the issues 
which arose on the pleadings of the parties, 
held thatthe sale-deed of 30th June, 1924 
had been duly executed for consideration. 
He further held that the doctrine of part- 
performance did not apply to the case, 
inasmuch as the sale-deed in the defend- 
ants’ favour was void ab initio; that no 
separate agreement to sell could be implied 
from the sale-deed in the defendants’ 
favour and that, even if there had been a 
previous oral agreement to sell, it could 
not revive after the sale-deed was found to 
be void. On these findings decree was 
granted in respect of the 2-annas share to 
the plaintiffs, but the reliefas regards the 
house and kotha was refused, because in the 
opinion of the Subordinate Judge these 
had not come under the purview of the 
Collector in the execution proceedings. 

The defendant appealed to the Court of 
the District Judge, Nagpur, and the plaint- 
iffs filed a cross-objection with reference to 
the disallowance of the relief as regards 
the house and kotha in question. The 
learned District Judge allowed the cross- 
‘ objection but dismissed the appeal, and 
the defendants have now come up on second 
appeal to this Court. 

A long and elaborate argument has been 


addressed to me on the assumption that: 


there was in the present case an agreement 
to sell, Even admitting that the sale in 
Dhanu’s favour was a void one, it has been 


urged that, with reference to para.11,Sch. [If . 


ofthe Civil Procedure Code, the said pro- 
vision’ does not prohibit the transfer in 
future of an interest in the property but 
only laysan embargo against the transfer 
of the present interest therein. This was 
the principle laid down in Muhammad 
Sayeed v. Muhammad Ismail (1), by Stanley, 
C. J., and Banerji, J. The word “alienate” 
in para. 11 of the Schedule quoted above 
was held to be used ejusdem generis with the 
receding words “mortgage, charge and 
eG I see no reason to differ, as at 
present advised, from the interpretation 
pup by the learned Justices on the pro- 
vision in question. It has been urged 
on behalf of the appellants that the position 
in the present case was exactly the same, 
that, if there was an agreement to sell, no 
{1) 8 Ind, Cas, 834; 33 A. 233; 7 A. L. J. 1176, 
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present interest in the property was creat- 
ed: cf. s. 54 of the Transfer of Property Act, 
cls. (5) and (6), and Avula Charamudt v. 
Marriboyina Raghavulu (2). In the latter 
case the learned Justices pointed out that 
such a contract as one to convey an immov- 
able land in future for a- certain amount 
is only a personal contract and gives rise to 
aright in personam which may be satisfied 
either by the performance of the specific 
act in question or by the giving of com- 
pensation. : 

The learned District Judge, in dismiss- 
ing the appeal of the defendants, relied on 
the decision of Stanyon, A. J. ©., in Salu 
Bai v. Rajat Khan (3), which case undoubt- 
edly goes against the present appellants. 
It has been urged in this connection that 
the observations made by the learned 
Additional Judicial Commissioner at page 
147* of the judgment went beyond the 
scope of the case and were unneces- 
sary. I have been referred in this con- 
nection to the decision of their Lord- 
ships of the Privy Council in Harnath Kuar 
v. Indar Bahadur Singh (4). The facts of 
that case were peculiar, The transfer 
therein was held to be invalid since the 
vendor at the time only had an expectancy. 
Nevertheless, their Lordships held that 
under s.65 of the Indian Contract Act the 
purchase-money was recoverable, Simi- 
larly in Narayan v. Motisa (5) Prideaux, 
A.J. C., held that on equitable grounds 
when a contract was discovered to be void 
and when the vendor and vendee had in 
reality done nothing illegal with their eyes 
open but were only caught by the fiction 
that they should have known the law, res- 
titution of the purchase;money should be 
made: It is difficult to see, however, what 
precise application thesecases have in the 
present instance. 

I am far from denying that if in the 
present case there was any real evidence 
as toa separate agreement to sell in future, 
such agreement would have created a 
right in personam, which might possibly 

(2) 28 Ind. Cas. 871; 39 M. 462 at pp. 469 and 470; 
28 M. L. J. 471; 18 M. L. T. 76; (1915) M. W. N. 596. 

(3) 42 Ind. Cas. 200; 13 N. L. R. 130 at pp. 144 to 
146 (F. Bo. : 

(4) 71 Ind. Cas, 629; 45 A. 179; A. I. R. 1922 P, ©. 
403; 9 O. & A. L. R. 2710; 9 O. L. J. 652; 44 M. L. 3. 
489; 37 C. L. J. 346; 27 C. W. N. 949; 50 I. A. 69; 
18 L. W. 383; 26 O. C. 223; 33 M. L. T. 216; 5 P. L. 
T, 281; 2 Pat. L. R. 237 (P. C). 

(5) 78 Ind. Cas. 343; 20 N. L. R. 87; A. I. R. 1924 
Nag. 132. i 

*Page of 13 N. L. RAK) 
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be enforced or upheld in favour of the 
appellants: cf. Burjorji Cursetji Panthuki v. 
Muncherji Kuverji (6) and Vizagapatam 
Sugar Development Co. v. Muthuramareddi 
(7)aad I am equally prepared to admit 
that such an agreement would not fall 
within the bar laid down in para. IL 
of Sch. III of the Civil Procedure Code. 
But what are the actual facts in the pre- 
sent case? The Pleader for the defend- 
ants, in his oral statement on 2nd February, 


` 1925, pleaded specifically that there was 


no separate oral agreement as such to sell. 
What was urged was that the sale-deed 
having been held to be inoperative in re- 
spect of the 2-anna share in suit, that, in 
itself, constituted an agreement to sell. In 
a further statement made on 18th February, 
1925, the same Pleader averred that there 
had been no separate agreement to sell after 
the sale-deed of defendants. We are, thus, 
left with the problem as to whether in the 
case of this sale, which was statutorily 
void, an independent agreement to sell can 
be implied to arise out of the transaction. 


I have not the slightest hesitation in’ 


answering this question in the negative, 
As pointed out by the Subordinate Judge, 
every sale necessarily implies a previous 
agreement to sell, although here “previous” 
may-only mean a moment or two before. 
Moreover, even if we assume, there was such 
an agreement, it was obviously an agree- 


- ment to sell there and then and not at any 


future date; and the sale being invalid and 
void, it seems to me clear that the connect- 
ed agreement, which was an ad hoc one only 
having reference to that sale on the day 
in question, necessarily merged in the sale 
also and perished along with the said sale- 
deed. 

I find myself in full agreement with what 
are, in my opinion, the very pertinent obser- 
vations of Stanyon, A. J. C., made at pages 
145-147* of Salu Bat v. Rajat Khan (3), 
quoted above. The vendor, at the time he 
entered into the sale transaction in ques- 
tion and on the pleadings it must neces- 
sarily have been at that time the agreement 


-to sell also took placa, was incompetent to 


contract. Very obviously, the attempt to 
deduce from the evidence what may be 
called a theoretical agreement to sell is a 
hopeless one in the circumstances of the 
(6) 5 B. 143; 3 Ind. Dee. (N. s.) 96. 
(7) 76 Ind. Cas. 886; 46 M. 919; 45 M. L. J. 528; A. 
ae By Mad. 271; 33 M. L. T. 53; (1924) M. W. N. 


*Pages of 13 N. L. R. [Ed] 
99 < 
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present case. The whole transaction stood 
or fell together and, in the circumstances of 
the present case, both were undoubtedly 
void. I need hardly add that the position 
would have been entirely different if there 
had been an agreement to sell after the 
Collector's proceedings had ended, and in 
this sense it may be true that although the 
person incompetent to contract is incom- 
petent to transfer, the converse always can- 
not be implied, viz., that a person incom- 
petent to transfer is incompetent to con- 
tract. For these reasons I find myself in 
full agreement with the finding arrived at 
by tbe learned District Judge in para. 2 of 
his judgment. 

The next point, which has been pressed 
on behalf of the appellants, is that the 
equitable doctrine of part-performance 
applies to the present case. Dhanu and the 
defendants after him have admittedly been 
in possession of the subjects as a conse- 
quence of the sale-deed of 22nd March, 1917. 
It has been suggested that the plaintiffs 
are, therefore, debarred from disturbing 
the defendants who are in possession in 
consequence of a transaction which was 
entered upon and carried out by the parties 
thereto. Muhammad Musa v. Aghore Kumar 
(s), Venkayyamma Rao v. Venkatanara- 
simha Appa Rao (9) and Vizagapatam 
Sugar Development Co, v. Muthuramareddi 
(7) have been relied on in this connecticn, 
A perusal of these cases will show that 
they are not, in reality, parallel to the pre- 
sent case in any respect. Here, the flaw in 
the defendants’ position is not a mere defect 
of form or the absence of some formality 
normally necessary The transaction was 
one which was void ab initio and no re- 
course to equity can be had with the object 
of defeating a law, or of enforcing what is 
expressly forbidden by law. It would be 
misapplication, indeed, of the principles of 
equity to apply in the present the equitable 
doctrine of part-performance. Any such 
application would have the direct and im- 
mediate effect of setting at naught both the 
letter and spirit of the law as contained in 
para. 3 of Sch. III of the Civil Procedure 


e 


nd. Cas. 930; 490. 801; 17 Bom. L. R. 420: 
231; 28 M. L. J. 548; 19 O. W. N. 250; 13 
` J. 229. 17 M. L. T. 143; 2 L. W. 288; (1015) M,’ 
N. 621; 42 L A. 1 (P. 0). . 
9) 34 Ind. Cas. 921; 39 M. 509; 20 O. W. N. 1051; 
. L. J. 797; 31 M. L. J. 58; (1916) 2 M. W. N. 23, 
.L. T. 137; 4 L. W. 58; 18 Bom, L. R.,651; 24 
. J. 279; 43 1 A, 138 (P, 0), 
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Code. I fully agree with the finding of 
the learned District Judge in this connec- 
tion and must reject the proposition 
which has been advanced on behalf of the 
appellants. i 

The next ground of appeal, which has 
been argued on behalf of the appellants, is 
that, even if the sale and the so-called 
agreement to sell go by the overboard, the 
defendants are entitled to fall back on their 
mortgage which in consequence revives, 
and it has been suggested that the plaintiffs’ 
remedy was not to sue for possession but 
to claim redemption of the defendants’ mort- 
gage. lam wholly unable to appreciate 
this proposition and know: of no reason why 
the plaintiffs were not entitled to come to 
Court, as they have done, and claim posses- 
sion under their sale-deed (Ex. P.1). A 
separate suit on the mortgage has, I am 
informed, been instituted and the rights of 
; the parties with reference to the mort- 
. gage will be more suitable and satisfactori- 
‘ ly disposed of therein. Moreover, until the 
mortgagee forecloses, he cannot get posses- 
sion, and I know of no authority for the 
view that the mortgagee, can, on: the 
grounds stated, keep the plaintiffs-respond- 
ents out of possession: cf, Hargu Lal Singh 
v. Gobind Rai (10). e 

The final point, which has been urged on 
behalf of the appellants, is that the decree 
of the first Court should be restored in 
respect of the house and kotha. The Sub- 
ordinate Judge excluded the house and kotha 
on the ground apparently that they were 
not appendages to the village share, while 
the learned District Judge held otherwise 
and decreed the plaintiff's claim in that 
respect In my own opinion, the house and 
kotha must be clearly regarded as incidental 
to, and bound up with, the 2 anna share 
in question: cf.s.8 ofthe Transfer of Pro- 
perty Act and Shiolal v. Nanhelal (11). In 
the absence of anv words excluding the 
house and kotha, which were obviously ap- 
purtenant to the share, these two subjects 
cannot, in my opinion, be retained for the 
benefit of the appellants. 

In the final ground of appeal, which was 
not, however, argued before me, it is urged 
that the order of the lower Appellate Court 
as to,costs was inequitable and unjust. 
For my own part, I concur in the opinion 
expressed by the learned District Judge and 
i aof 19 A. 541; A, W. N. (1897) 154; 9 Ind. Dec. 


(Nn a) 350 f 
| Qj 17 Ind, Cas, 129; 8 N, L, R., 123 at p. 127, 
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do not think any question of equity arises 
‘in this connection. The plaintifis in the 
present suit are doing no more than enforc- 
ing what are their legal rights and, in those 
circumstances, I disagree with the Subor- 
dinate Judge in thinking that they should 
be deprived of their costs, 

These findings govern the appeal which 
is dismissed. The appellants must bear 
the respondents’ costs. Costs in the lower 
Courts as already ordered. 

G. R. D, Appeal dismissed. 


iene, 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Decree No. 11 
oF 1925. 
July 15, 1926, - 
Present:—Justice Sir Ewart Greaves, KT., 
and Mr. Justice Mukerji. 
KALIPADA BASU AND oTHERS—PLAINTIFFS 

—APPELLANTS 


versus 


FORT GLOSTER JUTE MANUFACTUR- 
ING Co., Lro.—DEFENDANTS— RESPONDENTS. 

Part performance—Applicability of the doctrine— 
Right to specific performance, whether should be sub- 
sisting—Doctrine, whether creates title—Exchange of 
lands—Delivery of possession—Subsequent dispossession 
—Absence of registered deed—Transfer of Property 
Act (IV of 1882), s. 54—Civil Procedure Code (Act V of 
1908), O. XXIII, r. 1—Withdrawal of suit, effect of— 
Limitation Act (IX of 1908), Sch. I, Arts. 142, 148, 144— 
Possessory title 

The defendant took forcible possession of a portion 
of plot A belonging to the plaintiffs. The latter 
sued for recovery of possession. The defendant 
agreed to give plot B in exchange and the plaintiffs 
withdrew their suit in 1916. The plaintiffs were put 
in possession of plot B but no deed of exchange was 
drawn up. The defendant wanted the remaining 
portion also of plot A and on his agreeing to pay 
for the same the plaintiffs put him in possession of 
this portion. In 1918, the defendant dispossessed 
the plaintifis of plot B and refused to pay for 
the portion of plot A asagreed upon. The plaintifis, 
in 1921, sued for recovery of possession of (1) the 
first portion of plot A on declaring their title thereto 
or for plot B in exchange with a duly executed con- 
veyance of the same, and (2) for the remaining portion 
of plot A after demolition of the structures built by 
the defendant: 

Held, (1) that the prayer for execution of a convey- 
ance relating to plot B was barred by limitation; [p, 
869, col. 2.] 

(2) that the prayer for recovery of possession of 
the same on declaration of title came within Art. 142 
a ane Limitation Act and was not, therefore, barred; 

4 > 
[ 13) that the plaintifis had no right to recover plot B 
as there was no registered instrument of exchange; 
Lp. 872, col. 1.] l 

(4) that the cleimn to recover the first portion 9 


(106 L 0. 1427] 
plot A was barred under O. XXIII, r. 1, Oivil Pro- 
cedure Code, inasmuch as the plaintiffs had not ob- 
tained leave to institute afresh suit; [p. 873, col. 1.) 

(5) that the oraer of dismissal passed in on with- 
drawal did not affect their right to recover the second 
portion of plot A; [ibid.] 

(6) that the claim to recover the second portion 
of plot A was not barred by limitation nor by the 
fact that the defendant had built structures thereon. 
[p 873, col. 2.] 

The doctrine of part performance is applicable only 
in those cases where specific performance can be 
obtained. [p. 871, col, 2 J 

[Case-law reviewed.] 

Estoppel arising out of the equitable doctrine of 
part performance will not create a title in persons 
in whom it does not otherwise exist. [p. 872, col. 1.] 

Mere previous possession, though peaceful and 
lawful, for less than the statutory period will not 
entitle a plaintiff to recover possession of land even 
though the person who has dispossessed him is not 
able to establish any title ‘over the ‘disputed land. 
[p. 872, col 2.] 

Nisa Chand Gaita v. Kanchiram (27) and Naba 
Kishore Tilakdas v. Paro Bewa (28), followed. 

' Appeal-against the decree of the Sub- 
ordinate Judge, Howrah, dated the 24th of 
September, 1924. 

Dr. D. N. Mitter, Babus Promotho Nath 
Bandopadhya and Surja Kumar Aich, for 
the Appellants. 

Sir P. C. Mitter, Messrs. Sisir Kumar 
Ghosal and Krishna Lal Banerjee, for the 
Respondents. 

— JUDGMENT. l 

Mukerji, J.—The plaintiffs are the 
five sons of one Tarak Nath Bose, deceased. 
Tarak Nath Bose and Hare Krishna Bose 
‘were two brothers. The latter died in 
1881 leaving a widow, who also died on the 
7th November, 1921. The former died on 
the 9th September, 1921. 

The plaintiffs’ case appears to be as fol- 
‘lows:—The properties described in Sche- 
dule ka to the plaint belonged to the 
joint family of the said two brothers. They 
consist of two items, plot No. 1 being 4 
bigahs 10 cottahs of land held in mokurrari 
right under a deity Sree Sree Iswar 
Dakshina Ray, and plot No. 2 being 3 

_ bighas of land held in lakheraj right. The 
plaintiffs are now the owners of the said 
properties. In 1916 the defendant Com- 
pany took forcible possession of a bigha 
of land out of plot No. 1 of Schedule ka 
and erected- cooly huts thereon, and upon 
that Tarak Nath Bose, who was then an 
employee under the said Company, in- 
stituted a suit, being Suit No. 364 of 1916, 
for declaration of title, recovery of posses- 
sion and mesne profits and for a perma- 
nent injunction restraining the defendant 
pmpiny from erecting any structures 
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thereon and for other reliefs. Tarak Nath 
Bose also instituted criminal proceedings 
in connection with this forcible disposses- 
sion, The Company then prevailed upon 
Tarak Nath Bose to withdraw from the 
suit agreeing to give Tarak Nath Bose a 
plot of jote land’ 6 bighas in area and de- 
scribed in Schedule kha to the plaint and 
to excavate for him a tank 100 feet 
square and also to erecta boundary wall 
round his homestead. On this agreement 
being reached Tarak Nath Bose withdrew 
from the suit which was eventually dis- 
missed on the 8th April, 1916. The exe- 
cution of a formal deed of exchange which 
was agreed upon at the time was, how- 
ever put off. The Company gave Tarak 
Nath Bose the land aforesaid which the 
latter continued to be in possession of by 
cultivation thereof. . In 1917 the Company 
wanted to have some moré lands and there 
were negotiations between them and Tarak 
Nath Bose for the purchase of plot No. 2 
of Schedule ka, as the result of which 
Tarak Nath Bose made over possession 
thereof to the Company, it being arranged 
that the Company ‘would pay its proper 
price. The Company thus took possession 


- of this plot as well, and erected structures 


thereon. Subsequently the Company asked 
for and obtained the documents relating 
to the two plots Nos, 1 and 2in order to 
execute the deed of exchange and the 
kobala, but thereafter did nothing in that 
direction. Thereafter in 1918 the Com- 
pany dispossessed Tarak Nath Bose from 
the land of Schedule kha. This led to 
open rupture between the parties and .in 
order to put Tarak Nath Bose into fur- 
ther trouble the Company instituted a 
suit against him for’ ejecting him from 
his homestead. Tarak Nath Bose filed a 
written statement denying the Company's 
right to eject him and characterizing she 
suit as malicious and as being the out- 
come of the grudge which the Company 
bore against him for his refusal to part 
with the homestead for which, he alleged, 
the Company had offered a price of Rs 6,000 
which was inadequate. In the said written 
statement Tarak Nath Bose also set cut 
what the Company had done in respect of 
plots Nos. 1 and 2 of Scheduleka. The 
suit ended in a compromise, dated the 
16th April, 1919, under which the Com- 
pany purchased the homestead for Rs. 6,U00* 
and there was a condition in the com- 
promise that both parties would amicably 
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settle between them the dispute relating 
to the said two plots. This dispute, however, 
was not settled as agreed upon and Tarak 
Nath Bose eventually died. 

After the death of Tarak Nath Bose on 
the 14th December, 1921, the plaintiffs in- 
stituted the present suit, The main prayers 
in the plaint were as follows :— 

(ka) That possession of the whole of 
the land described in Schedule (ka) below 
may be given to the plaintiffs upon a decla- 
ration of-their title thereto. 

(kha) If for any reason the Court holds 
the above-mentioned contract to be en- 
forcible regarding the 44-bighas of land de- 
scribed in plot No. 1 of Schedule (ka), then 
possession may be given to the plaintiffs 
of the property of Schedule (kha), upon a 


- declaration that they are entitled to get 


possession of the same anda decree may 
be passed’ for execution of a proper deed 
of exchange in respect of the same and 
for payment ofthe sum of Rs. 1,800 for 
digging atankand for erecting the com- 


“pound wall. 

`. (ga) That the defendant Company may 
-be ordered to return to the plaintiffs all 
' the documents, ete., regarding the lakhe- 


“ allegation 


raj (rent-free) property mentioned in plot 
No. 2 of Schedule. (ka). 

“ (gha) That the defendant Company may 
be ‘ordered to remove all the structures 
and other things that they have on the same, 

nd. 

ss On the plaint being filed the Company 
filed a written statement on the 20th 
February, 1922, traversing almost every 
made in the plaint, This state- 


-ment consists of thirty paragraphs, verifi- 


ed by one Bepin Behari Ganguli who 
described himself asthe gomastha of the 
Company for the mehal in suit. The 
statement, however, was afterwards found 
to be defective as some necessary matter 
was omitted from it on account of inadvert- 
ence and this necessitated the filing ofa 
further statement on behalf of the Com- 
pany which they filed, verified again 


by the said gomastha, on the 17th March, 


- 1922. 


These pleadings gave rise to fourteen 
iesues, most of which were found in favour 
of tke plaintiffs by the Subordinate Judge. 
The learned Judge found in favour of the 
plaintiffs’ title to the lands of Schedule ka 


and gave them relief in the shhpe of a de-. 


claration to that effect. The other prayers 
of the plaintifs were rejected. The 


. 
hd 
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plaintifis have accordingly appealed to this 
Court. a 

It is somewhat difficult to follow the 
learned Judge’s reasoning which led him 
to refuse the other prayers in the plaint, 
because he has not dealt with those 
prayers separately. Nor has the learned 
Judge kept in view the distinction be- 
tween the plaintiffs’ case as regards the two 
plots of Schedule ka. On the whole the 
reasons which weighed with the learned 
Judge, asfar as Iam able to gather from 
his judgment, are these:—As regards 
prayer kha of the plaint, he seems to have 
held that the prayer was one for specific 
performance of a contract, the cause of 
action for which accrued in June, 1918, 
and thesuit having. been filed more than 
three years after such accrual, the relief 
was barred; he has said nothing about 
prayer ga; as regards the prayer for re- 
covery of possession of the lands of Schedule 
ka, it is not at all clear whether he con- 
siders the same barred by limitation, but 
in any event he is clearly of opinion that 
“law and equity will stand in the way of 
plaintiffs’ getting khas possession; and 
as regards prayer gha though he says 
nothing about it specifically, it fails as a 
corollary to the plaintiffs’ failure to 
recover khas possession of the land of 
Schedule ka. - 

I shall presently deal with the grounds 
urged on behalf of the appellants in sup- 
port of the appeal, but before I doso I 
desire to deal with some of the conten- 
tions urged on behalf of the respondent 
Company, because if these contentions 
succeed, the judgment of the learned Judge 
must stand. i 

The first contention which the respond- 
ent Company attempted to urge is to the 
effect that they are entitled to the lands of 
Schedule ka, as being the present zemindars 
of the mehal, as these lands were chakran 
lands which had been given to the pujari 
of the deity Siva and asthey have been 
surrendered in their favour by the son of 
the late pujari. Apart from the merits 
of this contention which I find wholly 
unsupported by any evidence except the 
evidence of one Basanta Ohoudhury who 
says he is theson of the late pujari and 
who professes to have made the surrender, 
and whose evidence on the face of it is 
absurd and untrustworthy, the respond: 
ent Company are, in my opinion, nol 
competent to challenge the plaintiffs’ title 


- 
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. for which a declaration has been made 
by the learned Judge in plaintiffs’ favour, 
they not having preferred any appeal from 
that decree. The next contention of the 
respondent is to the effect that there was no 
such agreement between the parties under 
which according to the plaintiffs’ case there 
was exchange of plot No. | of Schedule ka 
with the lands of Schedule kha in 1916, that 
there was no such exchange as wasalleged 
on the plaintiffs’ behalf, that there were 

.mo negotiations relating to plat No. 2 of 
Schedule ka and no making over of posses- 
sion in respect of that plot nor any delivery 
of title-deeds, and that, generally speak- 
ing, the plaintiffs’ story is amyth. The 
plaintiffs havesought to prove the agree- 
ment relating to the exchange by direct 
evidence as well as by evidence showing 
that in point of fact they were in posses- 
sion of the Schedule kha lands for some 
time, that is to say, from the latter part 
of 1916 to soms time in 1918 when they 
were dispossessed. 

(His Lordship refered to the 
dence and proceeded as follows:—] 

On consideration of the facts and circum- 
stances of the case I agree with the learn- 
ed Judge in holding that the agreement 
upon which the plaintiifs rely has been 
proved. I also hold in agreement with 
him that the plaintiffs’ case as to the cir- 
cumstences, under which plot No. 2 of 
Schedule ka was made overto the defend- 
ant Company as alleged on behalf of the 
plaintiffs, is substantially true. - It is im- 
possible to account for the transfer of 
possession of this plot on any-other -hy- 
pothesis and indeed no alternative case, 

. beyond a bare denial of plaintiffs’ right and 
possession in this plot at any time, has 
not been put forward on behalf of the 
defendant Company. Moreover, Babu Tin- 
couri Ghosh, a very respectable Pleader 
who is said to have.taken a very import- 
ant part in these transactions on behalf 
of the defendant Company, has not step- 
ped into the witness-box, although itis 
evident thathé was looking after the defend- 
ant Company’scase. The only suspicion that 
I feel is as regards the delivery of the title- 
deeds ; for while it is said in the plaint 
that the title-deeds of both the plots of Seche- 
dule ka were made over for the purpose 
of execution of necessary documents and 
the evidence indicates that all of them 
were made over at one and the same time, 
the prayer in the plaint is confined to pe- 
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covery of tha title-deeds of only plot No. 2 
of that Schedule. I am not satisfied that 
the title-desds, were really made over and 
at any rate no details are forthcoming as 
to the nature and number of the title- 
deeds, if any, that were so made over. 
This baing my view of the facts, I now 
proceed to deal with the grounds urged on 
behalf of the appellants in support of 
their appeal. 

The appellants’ first argument relates 
to their prayer kha. As regards this 
prayer it consists (a) of recovery of pos- 
session of Schedule kha land, on declaration 
of plaintiffs’ title thereto, (b) of directions 
for the execution ofa proper deed of ex- 
change in respect of that plot and for pay- 
ment of Rs. 1,809 for digging a tank aad 
for erecting a compound wall. Portion 
(b) of this prayer in its essence involves 
relief for specific performance of a con- 
tract entered into so far back as 1916, and 
must, I think, be held tobe barred by the 
three years’ rule of limitation. As re- 
gards portion (a) of this prayer the learn-, 
ed Judge, in my opinion, has erredin hold- 
ing that it is governed by the same rule. 
The cause of action was ths dispossession 
in respect of this plotin 1918, and upon 
the allegation upon which the plaintiffs 
have come to Court, Art. 142 is clearly 
the Article which should be held to apply. 


-The question then is whether the plaint- 


iffs are entitled to succeed on the facts 
which have been established. It is clear 
that in order to succeed as regards this 
part of the case the appellants must 
establish their title to the Schedule kha plot. 
It has been urged on behalf of the appel- 
lants that in view of the part performance 
of the contract under which they were put 
in possession of this plot in exchange for 
plot No. 1 of Schedule ka, the omission to 
execute a formal deed of exchange was im- 
material and equity willstep in and com- 
plete any defect in the plaintiffs’ title and 
will assist them in having their title de- 
clared and in recovering possession. In 
this behalf reliance has been placed upon 
the decisions of the Judicial Committee in 
the cases of Imambandi Begum v. Kamales- 
wart Pershad (1) and Mahomed Musa v. 


Aghore Kumar (2). Ono behalf of the 

Q) 140. 101; 13 L A, 160; 10 Ind. Jur. 468; 4 dar. 
Pp. 0. J. 732; 7Ind. Dee. (N. s.) 72 (P. C). 

(2) 28 Ind. Cas. 930; 420, 801; 19 ©. W. N. 250; 17 
Bom. L. R. £20; 210. L. J. 231; 28 M. L.J. 548: 13 
A.L. J. 229; 17 M. L. T. 143; 2 L, W. 958; (1915. $, 
W. N. 621; 42 1.4.1 (P. 0). 
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respondents it has been argued that 
both these cases deal with transactions 
which took place before the Transfer of 
Property Act came into existence, under 
s. 54 of which a registered instrument is 
essential to the validity of a transfer and 
that the principle laid down in these 
cases cannot assist the plaintiffs. This 
argument has some force and weight of 
authority in. its support. To deal with 
the question as to how far the doctrine of 
part performance may assist the plaintiffs 
in the present case itis necessary to exa- 
mine the state of the authorities bearing 
upon the point. 

In Immudipattam Thirugnana Kon- 
dama Naik v. Periya Dorasami (3) the 
transaction by which a mortgage was 
sought to be effected was of 1882 and the 
suit was instituted in 1895 and the argu- 
ment before the Judicial Committee was 
that though the mortgage fell short of an 
actual transfer it showed a good contract 
for one, and the defendant-might call upon 
the heir of the contractor to implement 
the contract. Their Lordships held that 
at the date of the deeda transfer such as 
that alleged could not be effected except 
by a registered deed as required by the 
Transfer of Property Act of 1882 and ob- 
served thus :—‘ Certainly if such a right 
exists it would be an answer to the plaint- 
iffs’ claim and the exact form in which it 
could be enforced need not be considered.” 
A Full Bench of the Madras High Court 
in Kurri Veerareddi v. Kurri Bapireddi 
(4) had occasion to consider this last men- 
tioned decision of the Judicial Oommittee 
and in that case they treated the observa- 
tion quoted above as obiter dictum. The 
next decision to which reference need 
be made is that of the Judicial Oom- 
mittee in the case of Mahomed Musa v. 
Aghore Kumar (z). In that case there 
was a compromise in a suit between the 
parties in 1873 under which certain con- 
veyances were to be executed, but the 
agreement of compromise was net regis- 
tered nor embodied in the decree and no 
conveyances were executed, but. the com- 
promise was acted upon ‘and carried out 
by all the parties to it and their successors- 
in-title for 30 or 40 years. Their Lord- 
ships held that even though the compro- 


(8) 24M. 377; 50. W. N. 217; 281. A. 46; 7 Sar. P. 
c. J. 811 (P.C). 
@) 29 M 336. 1M.L, T, 153; 16 N. L, J. 395 
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considered defective or inchoate the acts 
of the parties had supplied all defects. 
Their Lordships observed :—‘‘ When the 
actings and conduct of the parties are 
founded upon, as in the performance or 
part performance of an agreement, the 
locus penitentie which exists in a situa- 
tion where the parties stand upon nothing 
but an engagement which is not final or 
complete, is excluded. For equity will 
support a transaction clothed imperfectly 
in these legal forms to which finality 
attaches after the bargain has been acted 
upon.” Shortly after another pronounce- 
ment was made by the Judicial Com- 
mittee in the caseof Lakshmi Venkayyamma 
Rao v. Venkatanarasimha Appa Rao (5). In 
this case their Lordships allowed specific 
performance of a conditional promise, which 


otherwise would have been but inchoate, | 


but which by reason of the acceptance 
and performance of the condition, was 
held to have amounted toa complete con- 
tract, The suit in this case, however, had 
been filed within three years from the 
accrual of the cause of action. The learn- 
ed Judges of the Madras High Court ap- 
pear to have felt considerable difficulty 
in interpreting the aforesaid decisions of 
the Judicial Committee to which I have 
just referred and a Bench of that Court 
by a majority held that in the absence 
of a registered deed of exchange as requir- 
ed by ss. 54 and 118 of the Transfer 
of Property Acta defendant in a suitin 
ejectment could not rely upon the posses- 
sion which the plaintiff had given him 
in part performance of a contract and that 
the plaintiff in the suit was not estopped 
by his conduct from recovering posses- 
sion. [Ramanathan Chetty v. Ranganathan 
Chetty (6)]. The learned Judges in that 
ease followed the Full Bench decision of 
that Court in the case of Kurri Veerareddi 
v. Kurri Bapireddi (4). In a recent Full 
Bench decision of that Court in the case 
of Vizagepatam Sugar Development Co. v. 
Muthuramareddi (7) in which A agreeing 
to sell his lands worth more than Rs. 100 


(5) 34 Ind. Cas. 921; 39 M. 509: 20 O. W. N. 1054; 
14 A. L. J. 797; 31 M. L. J. 58: (1916) 2 M. W. N. 23: 
20 M. L. T. 137; 4 L. W. 58; 18 Bom. L. R. 651; 24 
©. L J. 279; 43 I.A. 138 iP. C.). 


ae 43 Ind. Cas. 138; 40 M. 1134; 6 L. W. 300; 99. 


M. L. T. 173; 33 M. L. J, 252; (1917) M, W. N. 757. 
(1) 16 Ind. Cas. 886; 46 M. 919; 45 M. L. J. 528 
ATR 1924 Mad. 271; 33M. L T. 53; (1924) M. W. 

N. 14 (F. B 
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to B received the consideration and put B 
in possession but did not execute a con- 
veyance, and then sued to eject B from the 
land, it was held that performance by way 
of delivery of possession and an enforce- 
able right on B's part to specific perform- 
ance are good defencesto the action, and 
the learned Judges in this decision pur- 
ported to follow the decision ofthe Judi- 
cial Committee in the cases of Lakshmi 
Venkayyamma Rao v. Venkatanarasimha 
Appa Rao (5) and Mahomed Musa v. Aghore 
Kumar (2) and to overrule the desisions 
in Kurri Veerareddi v. Kurri Bapireddi 
(4) and Ramanathan Chetty v. Ranganathan 
Chetty (6). In the same case the Division 
Bench after the expression of opinion of 
the Full Bench overruled the contention 
that the doctrine of part performance is 
limited to cases when the right to sue for 
Specific performance is not barred on 
the date of the subsequent suit. The 
Allahabad High Court in the case of 
Salamat uz-zamani Begam v. Masha Allah 
Khan (8) appears to have held the parties 
down, under somewhat similar circum- 
stances, to the contract which in that case 
was a contract for exchange and was partly 
executed by mutual delivery of possession 
and dismissed the plaintiff's claim to 
recover possession from the defendant, 
though on account of want of a proper 
deed of exchange and title stillremained 
in the plaintiff, andthe time for specific 
performance of the contract had expired, 
The principle of this decision appears to 
have been approved of in a more recent 
decision of that Court in the case of Ram 
Sewak Rai v. Sheo Naik Rai (9). The Bom- 
bay High Oourt has also applied this 
principle in the case of Sandu Valji v. 
Bhikchand Surajmal (10) in which other 
cases of that Court have also been referr- 
ed to as having adopted it. Iu this last men- 
tioned case there was an agreement arrived 
at between the parties which had beenacted 
upon for eleven years prior to the suit, 
and it was held that though the defend- 
ants’ right to specific performance was 
barred, the plaintiff accoraing to the equit- 
able principle of part performance which 
makes the contract binding between the 
parties -was not entitled to: succeed. So 


(8) 43 Ind. Cas. 645; 40 A. 187;16 A. L.J, 98. 

(9) 73 Ind. Cas. 945; 45 A, 388; 21 A. L. J. 294; A, I. 
R. 1923 All. 433. 

(10) 75 Ind. Cas. 118; 25 Bom. I, R. 381; 47 B. 621; 
A. I. R. 1923 Bom. 473. 
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far as the Calcutta High Courtis concern- 
ed the position seems to be that while 
there is no doubt that the rightful owner 
is estopped in a suit for recovery of pos- 
session from setting up his own title by 
reason of the contract which had been per- 
formed in part, there is some, though very 
slight, conflict of judicial opinion on the 
point as to whether this doctrine may be 
applied without reference tothe question 
whether the right to claim specific perform- 
ance of the contract is or is not still 
subsisting. The English authorities in- 
dicate that the doctrine is applicable oniy 
in those cases where specific performance 
can be obtained between the same parties 
in the same Court and atthe same time 
as the subsequent legal question falls to 
be determined [Manchester Brewery Co. v. 
Coombs (11) and Potter v. Potter (12) which 
was relied upon by the Judicial Com- 
mittee in Mahomed Musa v. Aghore Kumar 
(2).j This limitation as to the applicability 
of the doctrine has been recognised in 
Bibi Jawahir Kumari v. Chatterput Singh. 
(13), Singheeram Poddar v. Bhagbat Chander 
Nundi (14), Secretary of State for India v. 
Forbes (15), Bepin Behari Mitter v. Tinkouri 
Pathak (16), Khagendra Nath v. Sonatan 
Guha (17), Syam Kishore De v. Umesh 
Chandra Bhattacharjee (18), Gajendra Nath 
Dey v. Ashraf Hossain (19), Pitambur Gain 
v. Ram Charan Moral (20) and was im- 
plicitly recognised by Jenkins, C. J., in 
Puchha Lal v. Kunj Behary Lal (21). On 
the other hand, the. doctrine has been 
applied without reference to the question 
whether the right to claim specitic per- 
formance was or was not subsisting in 
the cases of Meher Ali Khan v. Aroutan~ 
nessa Bibi (22) and Mahammad Shafikul 


(11) (1901) 2 Oh. 603; 70 L. J. Ch. 814; 82 L. T. 
7,16 T. L. R. 299 i 


12) (1750) 1 Ves. Sen. 437; 27 E. R. 1128. 
13) 2 0. L. J. 343. 
(14) 6 Ind. Cas. 632; 11 C. L. J. 543. 
(15) 17 Ind. Gas. 180; 16 0. L. J. 217. 
(16) 9 Ind. Gas. 374; 150. W. N. 976; 130. L. J. 
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(17) 31 Ind. Cas. 987; 20 O. W. N. 149. 

(18) 55 Ind. Cas. 154; 240. W. N. 463; 31 C. L J. 

(19) 69 Ind. Cas. 707: 27 C. W. N. 159; 36 0, L J. 
48: A. I. R. 1923 Cal. 130. A 

(20) 76 Ind. Css. 365; 28 O. W. N. 157; A.L R. 
1934 Çal. 483. 

(21) 20 Ind, Cas. 803; 18 0. W. N. Hi; 19C. L. J. 


(22) 67 Ind, Cas, 167; 25 O, W. N, 905, 
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HugChowdhury v. Krishna Gobinda Dutta 
(23). The former of these two decisions 
is that of a learned Judgesitting singly 
and the exceptional circumstances of the 
latter case have been pointed out in the 


ease of Pitambar Gain v, Ram Charan 


Moral (20) and it has been explained in 
this case how that decision does not lay 
down any exception to the limitation as 
regards the applicability of the doctrine 
in cases only where specific performance 
can be obtained. The preponderance of 
authority, therefore, is in favourof the 
limited applicability of the doctrine. 

lt is clear, however, that estoppel aris- 
ing out of the equitable doctrine of part 
performance will not create title in the 
plaintifis if otherwise they had none The 
Judicial Committee in the case of Maung 
Shwe Goh v. Maung Inn (24) referred to 
s. 54 of the Transfer of Property Act and 
it would seem that their Lordships were 
of opinion in considering whether a con- 
tract creates a charge upon or interest 
in land one has to go by the Statute ard 
not upon any principle of English equity. 
It is true, as has been pointed out in 
this Court in the case of Jnan Chandra 
Das v. Rajani Krishna Pal (25) and in 
decisions of other High Courts as. well, 
that the Judicial Committee didnot con- 
sider in that case whether the equitable 
doctrine of part performance was inappli- 
cable in this country by reason of s. 54 of 
the Transfer of Property Act; still in a case 
where, as here, the plaintiffs seek to recover 
possession on the strength of their title, 
they cannot succeed when there has been 
no transfer by a registered deed such as is 
necessary under the section. [See Jagad- 
bandu Saha v. Radha Krishna Pal (26).] 

The appellants, no doubt, came upon the 
land quite lawfully and were in peaceful 
possession thereof, having been put in pos- 
session by the rightful owners, the defend- 
ant Company. It is conceivable, if the de- 
fendant Company are estopped by reason of 
the contract which was partly performed 
fully on the part of the appellants’ pre- 
decessor and in part on behalf of the de- 
fendant Company or by reason of some other 


(23) 47 Ind. Oas. 428; 23 O. W. N. 284; 28 C. L. J, 
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(24) 38 Ind. Cas, 938; 44 O. 542; 21 O. W. 500; 21 
M L T18: 15 A. L. J..82; (1917) M. W. N. 117. 82 
M. L. J. 6; 25 C L. J. 103; 19 Bom. L. R. 179; 5 L. 
W. 532210 Bur. L. ©. 69; 44 L A. 15 (P. C). 

(28) 41 Ind. Cas. 850: 32 O. W. N. 522. 

(26) 4 Ind, Cas, 414; 36 O. 920, 
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equitable principle based on their conduet 
in relation to the land, to take the view that 
the defendant Company are no better than“ 
trespassers. Under such circumstances a 
question may arise whether prior peaceful ° 
aod lawful possession may not furnish good 
title as against a trespasser. Even in thote 
circumstances, however, in view of the 
decision of this Court in the case’ of Nisa 
Chand Gaita v. Kanchiram (27) which, 
notwithstanding several dissentient views, 
is now held to have laid down a prin- 
ciple which is well-settled, so far as 
this Court is concerned [see Naba Kishore 
Tilakdas v. Paro Bewa (28)], the plaint- 
iffs cannot succeed. The result then is. 
that the plaintiffs’ prayer kha must fail i 
its entirety. . 
I now come to deal with prayer ka 
which involves aconsideration of the two 
plots of Schedule ka. As regards plot No. 
lthe plaintiffs were dispossessed by the 
defendant Company at first in respect of | 
one bigha, out of it and thereafter the 
plaintitis’ father put the defendant Com- 
pany in possession in respect of the rest. 
The defendant Company have no title to 
this plot. They had promised to havé 
deed of exchange made in order to effect 
a transfer which would create their title. 
There was part performance of the con- 
tract on their behalf by reason of the 
plaintiffs’ father being put in possession 
to the kha Schedule lands, From this 
land the defendant Company subsequently 
dispossessed the plaintiffs, thereby undoing 
what they had donein the shape of part 
performance. I fail to understand how 
any question of three years’ limitation 
can arise upon the facts or how any ques- 
tion of limitation at all can possibly 
arise. I donot agree with the appellants’ 
contention that Art. 143 of the Limitation 
Act applies, for in that case some contract 
which would entitle the plaintiffs to this 
plot by reason of a forfeiture or breach 
of condition thereof or some facts 
which would invoke the operation of 
s. 119 of the Transfer of Property Act 
will have to be proved. At the same 
time I fail to see why the plaintiffs’ suit 
for recovery of possession should be 
held to be barred taking the cause -of ac- 
tion as having accruedin 1916. The dis- 


oe? 260, 579;3 O. W.N. 568; 13 Ind. Dec. (N. s.) 
(28) 74 Ind. Cas. 283; 50 0. 23; A. L_R. £1922 Cal, 
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possession was partly in 1916 and partly 
subsequent thereto when the defendant 
Company made up their minds to retain 
possession of it ‘to the exclusion of the 
plaintiffs. So far as the one bigha of 
land which formed the subject-matter of 
Suit No: 364 of 1916 is concerned, the 
plaintiffs’ claim must be held to be barred, 
by reason of O. XXIII, r. 1 (3), Civil 
Procedure Code, no “leave having been 
obtained for the institution of a fresh suit 
based on the same cause of action; but I 
am not prepared to accept the respond- 
ents’ contention that the order of dismis- 
sal passed in that suit affects the remain- 
ing portion of plot No. 1. The authority 
upon which the respondents have relied 
in this connection, namely, the decision 
in the case of Achuta Menon v. Achutan 
Nayar (29), if it purported to lay down a 
general rule, is one from which I would 
respectfully dissent, and indeed that 
decision has since been overruled by a 
- Fall Bench in the case of Pandilla Palli 
Singa Reddi v. Yeddula Subba Reddi (30). 
Then I pass on to plot No. 2 of Schedule 
ka. The case as regards this plot seemsto be 
still more clear. The plaintiffs must bs 
taken to have been dispossessed in respect 
of this plot in 1917 or thereafter when 
the’ defendant Company began to possess 
it as being their own property. It is 
urged on behalf of the respondents that 
asthe plaintiff No. 3 has stated in his 
evidence that the price had been settled 
at Rs. 1,000 per bigha and the Company 
had béen put in possession, the plaintiffs’ 
only remedy is tosue for the consideration. 
I have read the evidence of plaintiff No. 3 
with some degree of care and Iam not at 
all sure thatthe statement that he madè 
was one about which he had any personal 
or. definite knowledge. He followed it 
up by saying: “My eldest brother knew 
that the price was fixed -at Rs. 1,000 a 
bigha.” In any case it is only a piece of 
evidence and not an admission by which 
the other plaintiffs are bound. On a 
consideration of the whole of the evidence 
I am not prepared to hold that there 
was any completed contract as a result 
of which the defendant Company was 
put in possession and I am, therefore, of 
opinion that a claim for the consideration is 
not the plaintiffs’ only ate 


(29) 21 M. 35; 7 Ind. Dec. (x. 8.) 
(30) 35 Ind. Cas. 185; 39 M. 987; OM, L. J. 48; 20 
M. L. T, 62; (1916) 2M. W, N, l; 4 L. W. 4 
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As regards these two plots the learned 
Judge, as [ hava already stated, has given 
another reason for refusing the plaintiffs’ 
claim, namely, that a decree for posses- 
sion in respect of these plots would offend 
against law and equity. This has been 
sought to be supported on behalf of the 
respondents on the ground that they have 
built structures on the land. It will 
be seen, however, that as soon as there 
was dispossession of one bighaout of plot 
No. 1, Tarak Nath Bose sought the assist- 
ance of the Court and the Company took 
possession of the rest of that plot on a 
promise from which they eventually re- 
siled. As regards plot No, 2 they ob- 
tained possession promising to pay for it 
which they never did. If they built any 
structure on the plots as they appear to 
have done, at considerable costs, the diff- 
culty is entirely their own creation and 
they can hardly look to the plaintiffs to 
be re-imbursed. It is sufficient to say 
that there is not a word in the evidence 
suggesting that the plaintiffs induced any 
belief in the mind of the defendants that 
the latter had a title to either of the plots. 
Indeed this position is directly antagonistic 
to the Company’s case as set forth in their 
elaborate pleadings. 

I turn now to prayer ga of the plaint. 
This prayer must be rejected in view of my 
finding relating to plaintiffs’ story as to the 
delivery of the documents. 

The only other prayer that need be con- 
sidered is prayer gha. In my opinion 
the plaintiffs are entitled to have the 
directions which they ask for under this 
head. 

An elaborate argument was advanced 
on behalf of the respondents on the ground 
of limitation, it being urged that the plaint- 
iffs cannot recover possession as the de- 
fendant Company are their landlords and 
the suit has been instituted more than two 
years after dispossession. This argument 
need not be considered asit relates, if at 
all, to Schedule kha land, the claim as re- 


‘gards which must for the reasons already 


stated fail. 

The result then is that, in my opinion, the 
decree passed by the learned Subordinate 
Judge in so far as it dismisses the plaint; 
iffs’ claim for khas possession of the lands 
of Schedule ka isset aside, and in lieu of 
it they will get a decree, in addition to. 
the declaration already made by the learned 
Subordinate Judge, for khas possession of 


874 9 KARAM CHAND-SaNT RAM v. 


the lands of that Schedule with the excep- 
tion ofthe one bigha of land covered by 
the Suit No. 364 of 1916, and also a declara- 
tion in terms of prayer gha of the plaint. 
The decree of the Court below as to costs 
will stand and the plaintiffs will also get 
their costs in this appeal. 

Greaves, J.—I agree. 

ALN. A, Appeal allowed in part, 





LAHORE HIGH COURT. 

Orvin Reviston Petition No. 646 or 1926, 
January 17, 1927. 
Present:—Mr. Justice Addison. 
Messrs. KARAM CHAND-SANT RAM 
TAROUGH KARAM CHAND ano SANT 
RAM-—DsrenpANTs—PETITION ERS 
versus 
DAYA NAND-DAMODAR DAS— ‘ 

PLAINTIFFS — RESPONDENTS. 

Provincial Small Cause Courts Act (IX of 1887), 5. 25 
—Perverse decision of fact—Wrong view of limitation 
— Revision—Limitation Act (IX of 1908), Sch. I, Arts 
64. 83--Suit by commission agent —Account stated and 
balance struck—Limitation. 

A wrong decision on a question of limitation is 
not a ground for interference in revision under s. 25 
oes Provincial Small Cause Courts Act. [p. 874, 
COl. 2. 

ma where a suit is brought by a commission 
agent if the account was stated and a balance struck 
the suit is governed by Art, 64 and not by Art. 83 
of th Limitation Act. [ibid.] 

A perverse decision ona question of fact can be 
set aside in revision under s. 250f the Provincial 
Small Cause Courts Act. [ibid.] 

Petition for revision of tne decree of the 
Judge, Small Cause Court, Delhi, dated the 
12th July, 1926. . 

Mr. G. S. Salariya, for the Petitioners. 

Mc. Kishen Dayal, for the Respondents. 

JUDGMENT.—The plaintiff firm as 
commission agents supplied the defendant 
tirm with certain goods. When the deal- 
ings ceased, the accounts were stated and 
the defendant firm struck a balance of 
Rs. 43)-14 in the books of the plaintiff firm. 
The plaintiff firm then sued the defendant 
firm, stating that Rs. 130 only had been paid. 
They claimed Rs. 378-0-6 for the balance 
unpaid together with interest. They ob- 
tained a decree in the Small Cause Court 
foe Rs. 360 and against this decision this 
revision petition has been admitted. 

The case of the defendant firm was that 
Ra, 280 had been paid at Delhi in Sambat 
1979 and later Rs, 150 was paid at Ganga- 
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pore in full settlement ofthe claim, It was 
also pleaded that the suit was barred by 
limitation as it wasa suit by commission 
agents and, therefore, fell within Art. 83 of 
the First Schedule to the Limitation Act. 
The Small Cause Judge, however, held 
that the suit fell within Art, 64as accounts 
had been stated between the parties. 

` The petitioners’ Counsel first argued that 
the suit was barred by limitation. In my 
opinion, as accounts were stated and a 
balance struck the Court below was correct 
in holding that Art. 64 applied Besides 
a wrong decision on & question of limitation 
is not per se ground for interfering in 
revision as was held in Ghasita v. Sultan 


(1). 

(he next point taken was that the judg- 
ment of the Court below was perverse in 
holding that the recsipt for Rs, 150 was 
not in full settlement of the account ,be- 
tween the parties, This question requires 
serious consideration. The defendant firm 
examined two witnesses who proved that 
two mencame from Delhi to collect the 
debt for the plaintiff firm and they have 
both deposed that at that time the receipt 
in question for Rs. 150 was given in 
full settlement of the account between the 
parties. Itis also in their evidence that 
the return third class fare for one man 
from Delhi to Gangapore Oity is only 
Rs. 7 whereas in the accounts of the 
plaintiff firm asum of Rs. 16 8is debited 
for the expenses of the. parson who went 
to Gangapore City in connection with this 
account. This means that two persons un- 
doubtedly went. In the Official Railway 
Guide Book Rs.7-2 is the ordinary third 
class return fare from Delhi to Gangapore 
City. It must, therefore, be held that two 
men did go to collect this debt. 


The defendants’ statements is to the 
effect that the body of the receipt was 
written by one of these persons, namely, 
Madan Mohan, while Data Ram signed the 
receipt. The plaintiff stated that Data Ram 
was his agent and that hedid go to 
collect money from the defendant firm. 
He added that Data Ram had gone out of 
Delhi. 
name of Madan Mohan. He admitted that 
part B of thereceipt was written by bis 
agent Data Ram but he could not say who 
wrote the first part A of the receipt. 


(1) 11. Ind. Cas. 445; 93 P, R. 1911; 151 P, W. R, 
1911; 226P, L, R, 1911, 


He denied employing a man of the . 


* 
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Ihave seen this receipt. The first poi- 
tion is written in Deva Nagri characters 
while the second portion is written in 
Mundi characters. The plaintiff, therefore, 
admits that the writing in the Mundi 
characters was by his agent, Data Ram, 
but he stated that he did not know who 
wrote the other portion. But what was 
written by Data Ram is merely the signa- 
ture, which could not stand by itself, He 
has, therefore, merely admitted the signa- 
ture tothe receipt while stating that he 
does not know who wrote the body of the 
receipt. Ashe had failed without sufficient 
cause to produce his admitted agent, Data 
Ram, it must be held in face of the above 
evidence that the sum of Rs. 150 was 
taken in full satisfaction of the account. 
This means that the defendants’ case that 
Rs. 280 were previously paid in Delhi was 
correct, 

The exact words written by Data Ram 
are as follows: “dastkhat Data Ram Munim 
ropaya 150 ankan 150 rokra liya babat 
Daya Nand-Damodar Daske.” If this had 
been the only receipt the signature would 
have come last, It is the usual thing for 
the person signing the receipt to add the 
amount received again, though this has 
been written in the body of the receipt. 
This is all that Data Ram did and it must 
be presumed that he knew what the re- 
ceipt was which he signed. When the 
plaintiff has admitted his signature it was 
upon 'him to prove that Data Ram was 
deceived or that Data Ram was not autho- 
rised to settle the account as he did. No 
such attempt has been made. In these 
circumstances the plaintiffs’ suit should 
have been dismissed. I accept the revi- 
sion petition with costs and dismiss the 
plaintiffs’ suit. 


R. L. Revision accepted. 





CALCUTTA HIGH COURT. 
APPHAL FROM ORIGINAL DEOREE No. 16 
oF 1925, 

January 25, 1926. 
Present:—Justice Sir William Ewart 
Greaves, Kr., and Justice Sir George 
Claus Rankin, Kr. 
NATIONAL COAL OO., Lrp.— 
Devenpant—APPELLANT 


i versus 
GYAN RANJAN BHATTACHARYA— 
PLaINTIFF—Re&sPoNDENT. 
Companies- Articles of Association — Borrowing 
powers—Construction—Borrowing in excess of powers 
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‘of Rs. 5,000 after 90 days. 
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—Duties of slrangers—Presumption of regularity of 
internal affairs—Benefit to Company, effect of—Sub- 
rogation. 

Where the Articles of Association of a Company 
give borrowing powers in a certain manner, the 
share-holders and the Corporation itself are entitled 
to say that the safe-guards of the Articles should be 
observed. [p, 883, col. 15] 

A person dealing with a Company must take the 
Articles to be such as appears at the office of the 
registrar of Companies to be in force. Ifthe Directors 
propose to do something in excess of their powers 
thereunder, he is not entitled to assume that their 
powers have been extended by a special resolution 
inasmuch as such a resolution, if passed, would be 
registered. [p. 884, col. 1.] 

Irvine v. Union Bank of Australia (3), followed. 

The principle that a Company is liable in equity 
to refund money improperly borrowed by its Diree 
tors on its behalf but ia fact bona fide applied in 
discharging debts or liabilities of the Company cav- 
not be applied where the debt or liability discharged 
is an item in unsettled accounts expressly challenged 
by the Company. 


Appeal against the decree of Mr. Justice 
O. C. Ghose, dated the 3rd February, 1925, 

Facts appear from the followiag 

JUDGMENT. 

C. C. Ghose, J.—(February 8, 1925. )— 
The plaintiff has instituted this suit for the 
recovery of a sum of Rs. 5,000 with such 
interest thereon aimay be allowed by tho 
Court and the action has arisen under this 
following circumstances :-— 

The plaintiff alleges that on the 24th Sep- 
tember, 1923, he lent and advanced to the 
defendant Company a sum of Rs. »,C00. 
The loan was obtained from the plaintiff 
through one Jogendra Nath Mookerjee. 
who was one of the Managing Directors of 
the defendant Company. A hundi was 
executed by the defendant Company in 
favour of the plaintiff, whereby the defend- 
ant Company agreed to re-pay the said sum 
The plaintiff 
further alleges that the loan in question 
was duly confirmed by the defendant Com- 
pany at ameeting of their Directors held 
on the 10th October, 1923, and that the said 
sum was utilized by the defendant Com- 
pany in its business. The plaintiff demand- 
ed of the defendant Company re-payment 
of the said sum, but the defendant Company 
notwithstanding demands has failed and 
neglected to pay the said sum or any portion 
thereof. The hundi is annexed to the plaint 
and is marked Ex. A 

The defendant Company in their written 
statement state that the plaintiffis a ca@hier 
under the said Jogendra Nath Mookerjee 
in the latter’s firm of Patel and Mookerjce 
and that the said Jogendra Nath Mooketjee 
ad no authority to borrow money on be- 
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half of the defendant Company or to exe- 
cute any hundi, or otherwise create any 
liability, so as to bind the defendant Com- 
pany. The defendant Company do not 
admit that there was any loan as alleged 
by the plaintiff and they deny that they 
ever agreed to re-pay the said sum of 
Rs, 5,600 after {0 days as alleged by the 
plaintiff. They further add that the said 
Managing Director having had no author- 
ity to execute the hundi in question on 
the 24th September, 1923, the plaint dis- 
closes no cause of action. Lastly, it is 
alleged that the plaintiff is a mere benam- 
dar of the said Jogendra Nath Mookerjee, 
who owed money to the defendant Company 
and who has really set up the plaintiff to 
urge a false claim against the defendant 
Company. In these circumstances the de- 
fendant Company urge that the suit should 
be dismissed with costs. c 

On these pleadings the following issues 
were settled between the parties: 

1. Does the plaint disclose any cause of 
action ? 

2. Was the.hundi executed by the de- 
fendant Company ? 

3. Had J. N. Mookerjee authority to 
acceptor draw the hundi? 

4, Did the plaintiff pay the sum of 
Rs. 5,010 to the defendant Company ? 

5. Was the money or any portion of 
the money utilized by the defendant Com- 
pany? 

6. Was the hundi duly presented 90 days 
after sight? i 

7. Is the plaintiff entitled to interest ? 

8. Did the defendant Company ratify 
and confirm the loan? 

9, Isthe defendant Company estopped 
from questioning the authority of Mooker- 
jee? 
These being the issues, I turn to the oral 
evidence in the case. The first witness on 
behalf of the plaintiff is Jogendra Nath 
Mookerjee. He, as stated above, was one 
of the Managing Directors of the defendant 
Company. He stated that the moneys 


which are the subject-matter of the present. 


ease were borrowed through him of the 
plaintiff for and on behalf of the defendant 
Company, in order to meet the expenses of 
the cglliery. He showed from the entries 
in the Cash Book of the defendant Com- 
pany that if thissum of Rs. 0,000 had not 
been borrowed in the month of September, 
1923, there would have been a debit balance 
on the Ist of October, 1923, in place of the 
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credit balance of Rs. 1,268-15-10, He states . 


further that a meeting of the Directors was: 
held on the 10th October, 1923; at which 
the question of the loans obtained from the 
plaintiff on the 8rd September, 1923, and 
24th September, 1923, was discussed and a 
resolution such as it appears in Ex. A, viz., 
“that the loan on Aundis for Rs. 13,000 and 


Rs. 5,000 respectively dated the 3rd Sep- . 


tember, 1923, and the 24th September, 1923, 
contracted by Mr. J. N. Mookerjee on behalf 
of the Company is hereby ratified and con- 
firmed ” was passed by the Directors, The 
witness suggested that the resolution as 
recorded in the Minute Book of the Direc- 
tors was not the resolution which was pass- 
ed by the Directors. Headded that aclerk 
named Fanindra Bhusan Roy used to write 
the Minute Book of the Directors and that 
all the minutes in the said Minute Book, 
except those of the 10th October, 1423, had 
been written by Fanindra Bhusan Roy and 
that so far as the Minutes of the meeting 
of the 10th October, 1923, were concerned, 
it appeared to him that they had been writ- 
ten by Satya Charan Srimani. The witness 
added that on various occasions he had 


had as Managing Director to borrow money. 


for the purposes of the Company and that 


no question of ratification or confirmation . 


ever arose, but that as he was leaving the 
Company shortly after the date of the pre- 
sent loan, he.had the matter brought to the 
notice of the Directors at their meeting of 
the 10th October, 1923. In cross-examina- 
tion it was suggested that there was in fact 
no loan by the plaintiff, that the present 
suit was the result of a conspiracy batween 
the plaintiff and the witness and that the 
plaintiff was a man of no means whatsoever, 
and that it was impossible for the latter to 
lend the sums he is alleged to have lent 
on the said two datesin September, 1923. 
The witness denied that there was any 
truth whatsoever in the suggestion in 
question, he admitted that among other 


creditors of the Company there were Messrs. _ 


Patel and Mookerjee, and that he was one 
of the partners in the said firm and that the 
other partners in the firm of Patel and 
Mookerjee had pressed him hard for re-pay- 
ment of the moneys advanced by the said 
firm to the defendant Company and that 
the moneys borrowed from the plaintiff had 
gone to pay olf the dues of Patel and 
Mookerjee. The witness was cross-examin- 
ed at considerable length about his sugges- 
tion relating to the inaccurate record of 
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the resolution of the 10th October, 1923, in 
thə Minute Book of the Company, but he 
adhered to what he had said in his examina- 
tion-in-chief. In one particular the witness 
went further. He suggested that certain 
pagesin the Minute Book had been torn 
off and that the resolution of the 10th 
October, 1923, relating to this matter as 
it appears in the Minute Book was a fabri- 
cation. ` uf 
The plaintiff gave evidence and he proved 
that he lent the money in question to the 
defendant Company, of which the Manag- 
ing Director was Jogendra Nath Mookerjee. 
‘In cross-examination it was sought to be 
suggested that the plaintiff was a man of no 
means whatsoever and that he could not 
have lent the two sums of Rs. 10,000 and 
“Rs. 5,000 mentioned above, having regard 
to his position financially, as he was a mere 
cashier in the firm of Messrs. Patel and 
Mookerjee, It was also sought to be sug- 
gested that the plaintiff and Jogendra Nath 
Mookerjee had put their heads together to 
defraud the defendant Company ofa sum 
of Rs. 5,000 and that, as a matter of fact, 
there were no just debts of the defendant 
Company which had to be paid off. The 
next witness; Fanindra Bhuéan Roy, stated 
that he was a ‘clerk employed by the de- 
fendant Company to. write their Books of 
Accounts, prepare Balance Sheets, get ac- 
counts audited and attend meetings of 
Directors and share-holders and to write 
the Minutes of meetings of Directors, etc. 
He said that he was present at the meeting 
` of the Directors held on the 10th October, 
1923, and that the same was attended by 
Satya Charan Srimani, Jogendra Nath 
Mookerjee and Banku Behari Sen. The 
witness was shown Ex. A, and he proved 
that the same was in the hand-writing of 
Satya Charan Srimani. The witness said 
that he copied out Ex. A in the Minute 
Book but that the copy of the Minutes of 
. the 10th October, 1923, as it appears now in 
the Minute Book, is not in his hand-writing 
but that the same is in the hand-writing of 
Satya Charan Srimani. Jn other words, the 
witness suggested that the record of the 
meeting of the 10th October, 1:23, as it 
was written by the witness, had been chang- 
ed and in place thereof had been substitut- 
ed the record in the hand-writing of Satya 
Charan Srimani, as it appears now in the 
Minute Book. The witness left the Com- 
pany's service at the same time as when 
_ sogendra Nath Mcokerjee retired from the 
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‘Directorate, but he was careful to obtain 4 


receipt from Satya Charan Srimani for the 
books and documents which he handed over 
to Satya Charan Srimani when he was 
coming away. Incross examination it was 
suggested to the witness that Ex. A was a 


“mere rough pencil draft of resolutions pro- 


posed to be brought forward at the meeting 
of the Directors, but it was not the record 
of resolutions as finally passed by the Direc- 
tors, and that the allegation that the Minute 
Book of the Company had been tampered 
with was without foundation. 

On behalf of the defendant Company 
Satya Charan Srimani gave evidence. 
Shortly stated, his evidence was as follows: 
The Company came to be placed under the 
management of Messrs. Patel and Mooker- 
jee sometime in 1915. 1n 1923, the Manag- 
ing Directors were himself and Jogenura 
Nath Mookerjee. Jogendra used to look 
after the office in Calcutta and the witness 
used to manage the colliery. A meeting of 
the Directors was held on the 10th October, 
1923, when it was brought to the notice of 
the Directors that Jogendra had drawn two 
hundis to meet the expenses of the colliery, 
These two hundis were in favour of the 
plaintiff. According to the witness this is 
what happened at that meeting : “Jogendra 
said that two hundis had been drawn to 
meet remittances to the colliery. We tcld 
him that he had no authority to borrow 
money. Thereupon Jogendra said that he 
had done so for the benefit of the colliery, 
otherwise the colliery had to be closed 
down, Thereupon I told him thatif we 
could be convinced that he had borrowed 
the money for the benefit of the colliery we 
would not raise any technical objection but 
we would accept these hundis. I asked 
Jogendra to produce the cash book; he 
showed me the fair cash book ; there was 
an entry in the credit side but no entry on 
the debit side. I wanted to look at the 
rough cash book. I was told that the 
rough cash book was mislaid and was not 
forthcoming. We then asked him about 
the hundis, as to where they were. He said 
they were with the money-lender: “Who 
isthe money-lender’? I asked. He said 
that he did not know him but that the 
broker did. Thereupon we told him 
(Jogendra) that we would accept those 
loans after he had satisfied us.” The wit- 
negs goes on to state that the rescluticn as 
it appears now in the Minute Book was 
then adopted by the Directors. The wit. 


a 
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ness's attention was drawn to Ex. A.; he 
stated that Ex. A was not a complete re- 
cord of what took place at the meeting of 
the Directors; but it was a draft of the 
resolutions which were to be brought for- 
ward for discussion at the meeting of the 
Directors. In cross-examination the witness 
stated that when any of the draft resolu- 
tions appearing in Ex. A was passed by 
the Directors, the words ‘carried unani- 
mously” were added in the draft to indicate 
that the resolution had been passed. The 
witness was asked as to why a resolution 
‘passed unanimously as would appear to 
have been the case (see Ex. A) was copied 
into the Minute Book not in the form as it 
was passed by the Directors but in a differ- 
ent form (see questions 83 to 97). The 
` witness’s answers on this point were neither 


clear nor convincing and he left on me the’ 


impression that he thought it was compe- 
tent to him toalter the resolutions which 
had been passed by the Directors in any 
form he chose at the time when he pro- 
ceeded to copy them into the Minute Book. 


The witness was taken through the various. 


items appearing on the debit side of the 
fair cash book ofthe defendant Company 
for the month of September, 1923, and he 
admitted that the said debit items were in 
respect of payments which had been pro- 
perly made by and on behalf of the de- 
fendant Company (see questions 248 to 
263). The witness also admitted that to 
meet these payments, money had to be 
borrowed from outsiders in the absence of 
any money in the till. There was in fact 
no money in the till; and I think itis 
clear from the witness's answers to ques- 
tions 264 to 271 that the witness felt that 
it was no use denying that the two sums 
‘ advanced by the plaintiff in September, 
1928, had been utilized by the defendant 
Company and that but for such utilization 
there would not have been any credit 
balance on the lst October, 1923. 

The next witness was the third Director 
of the Company, Banku Behari Sen. He 
said he was present at the meeting of the 
Directors held on the 10th October, 1923, 
and his account of what took place at the 
said meeting is as follows:— 

“There was a heated discussion about 
this*matter between Mookerjee and Sri- 
mani and both were in a very excited 
mogd. I brought about a settlement be- 
tween them. I said ‘Mr. Mookerjee if you 
haye advanced this money I will see that 
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the loan is paid by the Company’, and I 
asked Mr. Srimani to satisfy himself if 
the loan was taken for the Company. But 
as the account was not forthcoming at the 
time and Mr. Srimani could not be satisfied 
then and there I suggested ‘let it be written 
that after examination or scrutiny it is 
found that the money was borrowed for 
the Company then the Company would pay 
and we would ratify and confirm it.” He 
stated that the entry was made by Srimaniin 
his presence in the Minute Book and that 
during the meeting no one else was present 
besides the three Directors of the Company. 
In cross-examination he stated that Hx. A 
was written out at the meeting of the 
Directors, that is to say, that as the meet- 
ing proceeded to discuss the various re- 
solutions that were brought forward, the 
Minutes as recorded in Ex, A were written 
out(see in this connection question’ 74 et 
seq.). As far as I can make out, the witness 
appeared to state that the second resolution 
as it appearsin Ex. A was the subject of 
considerable discussion. It would appear 
from what the witness stated that at first 
the resolution as it appears in Ex. A was 
carried, but then Srimani raised a discus- 
sion onit after it had been passed and he 
expressed the opinion that he would not 
have the resolution in the Minute Book at 
all (see question 136). The witness stated 
that he brought about a settlement and 
the record of that settlement is to be found 
embodied in the resolution asit appears in 
the Minute Book. 

Ithink the above may be taken to bs a 
fair summary of the evidence in this case 
and on this state of the evidence it has 
been argued by Mr. H. D. Bose on behalf 
of the defendant Company that the suit 
must be dismissed on the ground that 
there is no evidence of presentation of the 
hundi as required by law. Now, to this 
there is a very clear answer, Exhibit G 
which is an affidavit made by Satya Charan 
Srimani on the llth July, 1924, states 
distinctly in paras. 13 and 14 thereof 
that the kundi in question wis presented 
to the defendant Company on the due date 
thereof and that payment was refused on 
certain grounds stated in the said affidavit. 
There being, therefore, this admission 
on the part of the defendant Company 
that the hundi had been presented for pay- 
ment on the due date, it was not incumbent, 
in my opinion, on the plaintiff to give any 
further evidence ef presentation; therefore, 
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the first issue must be decided against the 

* defendant Company. The real and sub- 
stantial question which has been the sub- 
ject of debate before me in this suit is 
whether in the circumstances; disclosed, 
the Company are liable for the amount of 
the hundi but before I get to a discussion 
of this question, I may state at once that 

. I am satisfied on the evidence that the 
plaintiff paid to thé defendant Company 
‘through the Managing Director J, N. 
Mookerjee, the sum of Rs. 5,000, which is 
the subject of.claim in this suit. Therefore, 
the fourth issue must be answered inthe 
affirmative in favour of the plaintiff. The 
plaintiff's Counsel argued that the advance 
was a loan to the defendant Company and 
that the money advanced having been 
applied in discharge of the defendant Com- 
pany’s legal debts, the plaintiff was entitled 
in equity to recover the amount of the said 
advance from the defendant Company, 
notwithstanding the fact that J. N. Mooker- 
jee had no authority to borrow the money 
on behalf of the defendant Company. 

As regards the facts involved in this 
argument, the plaintiff's Counsel stated 
that from the evidence adduced it was clear 
that in or about September, 1923, there 
wera two Managing Directors of the de- 
fendant Company,'one being the witness Jo- 
gendra Nath Mookerjeeand the other being 
the witness Satya Charan Srimani. It was 
also apparent that on various occasions 

before September, 1923, moneys had been 
‘borrowed by Jogendra Nath Mookerjesas 
Managing Director for and on behalf of 
the defendant Company; those moneys had 
been utilized for the purposes of the de- 
fendant Oompany. In September, 1923, 
there was an opening debit balance of 
Rs. 10,355.6-11 (see Ex. 0-1.) The credits in 
September, 1923, am sunted to Rs. 22,420-4-0 
and the debits in the same month 
including the opening debit balance of 
Rs. 10,355-6-11. amounted to Rs. 21,151-4 2, 
leaving a credit balance of Rs, 1,268-15-10, 
The said credits included two sums of 
Rs. 10,000 and Rs. 5,000, which according: 
to the plaintiff had been borrowed from 
him by the witness Jogendra Nath Mooker- 
jee, as Managing Director of the defendant 
Company onthe 3rd and 24th September, 
1923, respectively. The defendant Company 
have raised no questions as regards the 
sum of Rs. 10,000 and I am informed that 
this sum has been re-paid to the plaintiff, 
The contention in the present suit is with 
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reference to the sum of Rs. 5,000. The - 
plaintiff's Counsel has shown from the cross- 
examination of Satya Charan Srimani that 
the moneys borrowed from the plaintiff 
have been utilized by the defendant Com- 
pany in meeting the just debts of the de- 
fendant Company. It appears that a sum 
of Rs. 8,300 had to be paid to one Bansidhar 
Kanaria in re-payment of moneys advanced 
to the defendant Company by him (see 
question 248 in the deposition of Satya 
Charan Srimani). In addition thereto, 
the plaintiff shows that the defendant Com- 
pany had to pay certain justdebts by means 
of various payments appearing on pages 
165 and 166 of the Cash Book of the de- 
fendant Company. These expenses (it is not 
necessary forme toset out the details) added 
to thesaid debitbalance of Ra, 10,355-6-11 
amounted to the saidsum of Rs, 21,151-4-9. 
The plaintiff's Counsel asks—Out of 
what funds were these expenses met? He 
shows that these expenses could only have 
been met out of moneys which were borrow- 
ed from the plaintiff for and on behalf 
of the defendant Company because an 
analysis of the credits in the month of 
September, 1923, shows that if the two 
sums of Rs. 10,000 and Rs. 5,000, which 
were advanced by the plaintiff in Septem- 
ber, 1923, were not taken into account 
there would have been on the Ist October, 
1923, a large debit balance, whereas, as 5 
matter of fact, after meeting the expenses 
in September, 1223, there was a eredit 
balance of Rs. 1,268-15-10. Therefore tha 
plaintiff's Counsel contends that it is abuna 


.dantly clear that the moneys advanced by 


the plaintiff had been utilized for the pur- 
pose of paying the just debts of the defend- 
ant Company. He also relies upon the fact 
that the balance sheet upon which the 
audit report .was made had been prepared 
after taking into consideration the two 
sums which the plaintiff had advanced to 
the defendant Company and he argues 
thereupon that it cannot lie in the mouth 
of the.learned Counsel for the defendant 
Company to contend that the moneys had 
not been utilized in manner contended for 
by the plaintif. The plaintifi’s Counsel 
further contends that the resolution of the 
Directors as it appears in the Minute Book 
was not theresolution as it waspassed by thé 
Directors, the suggestion being that Satya 
Charan Srimani, who was the other Manag- 
ing Director, and who was unfriendly’ 
towards Jogendra Nath Mookerjee, had in 
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writing out the Minute Book written some- 
thing which was not in accordance with 
the resolution as it appears in Ex. A and 
which was not the resolution passed by the 
Directors. 

As regards this last point, I think I have 
indicated enough, what the case of the 
defendant Company is, but for facility of 
reference, I shall repeat the same here. 
The defendant Company contend that the ~ 
sum of Rs. 5,000 was not required at all 
by the Company and that it had been 
appropriated by Jogendra Nath Mookerjee 
towards payment of the amounts: alleged 
by him to be due by the Company to him 
and that this had been done without the 
sanction of the Directors. It is also con- 
tended that before the 10th October, 1923, 
the two other Directors, Satya Charan Sri- 
maniand B.V.Sen,hadnot been informed at 
all about the loans advanced by the plaintiff 
andthatat themeeting of the Directors held 
on the last mentioned date it was brought 
to the notice of the Directors for the first 
time that two hundis for the said‘ two 
sums had been drawn in favour of the 
plaintiff in order to obtain moneys’ from 
him for the purpose of meeting, it was 7 
alleged, the expenses of the colliery belong- 
ing to the defendant Company. It is fur- 
ther contended that at the said meeting 
of the Directors the following resolution 
was after discussion adopted by the Direc- 
tors:—‘‘That_ the loan secured on hundi 
for Rs. 10,000 and Rs. 5,000, dated 3rd 
September, 1923, and 24th September, 1923, 
respectively contracted by Mr.J. N. Mooker- 
‘jee on behalf of the Company may be 
confirmed on scrutiny.” Itis then stated 
that the matter was enquired into further 
and it was found that the said sum of 
Rs. 5,000 had not been utilized at all for 
the purposes of the Company and that the 
same had been misappropriated by the 
witness, Jogendra Nath Mookerjee, who, as 
stated above, was one of the Managing 
Directors. The defendant Company there- 
upon refused to confirm the action of 
Jogendra Nath Mookerjee in borrowing the 
said sum of Rs. 5,000 and declined to pay 
the plaintiff the said amount. 

As regards the power to borrow, what- 
ever provision there is on the subject is to 
we found in Arts. 49 and 5C of the Articles 
of Association. Under Art. 49 the Manag- 
ing Agents may from time to time with 

ethe approval of the Directors borrow from 
the members or other persons and may 


‘therefore, examine this argument. 


“benefit thereof.” 
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themselves lend any sum or sums of money 
for the purposes of the Company. Now in 
this case it is common ground that before 
the sums referred to above were borrowed 
from the plaintiff, the Managing Director, 
Jogendra Nath Mookerjee, did not get the 
senction or the approvalof the Directors, 
and, therefore, if the third issue in this 
case stood by itself, 1 should have had to 
answer it by saying that J. N. Mookerjee 
had no authority to accept or draw the 
hundi in suit, but the case has been put 
on the ground that the plaintiffis entitled 
in equity to recover the amount of the 
said advance from the defendant Company 
on the facts set out above, and I must, 
I- find 
as a fact that the moneys which were bor- 
rowed from the plaintiff were intended to 
be an advance tothe defendant Company 
and were utilized for the purpose of paying 
the debts for which the defendant Company 
had incurred legal liability, and I hold, 
therefore, that the plaintiff is entitled to 
recover the amount of the said advance 
from the defendant Company. In Lindley 
on Companies, 6th Edition, Vol.I, pages 292, 
293, the law is stated thus:—“One person 
may be benefited by a contract made by 
others without being himself in any way 
bound by it. A loan to A cannot be 
recovered from B simply. because the 
money lent has’come into his hands. So, 
if the Directors of a Company enter into a 
contract which is not binding on the Com- 
pany, either upon the ground that thé con- 
tract is ultra vires, or upon any other 
ground, the Company is not liable on the 
contract simply because it has had the 
Lord Lindley then men- 
tions certain exceptions to the general 
rule, and afterwards deals with the equit- 
able doctrines ‘sought to be applied to the 
present case as follows:—‘From these 
doctrines there has been developed a rule 
to the effect that a Company is liable in 
equity to refund muney improperly borrow- 
ed by its Directors on its bebalf but in 
fact bona fide applied in discharging debts 
or liabilities of the Company which could 
have been enforced against it. At first 
this equitable doctrine was based on the 
principle of subrogation, the person making 
the advance being held entitled in equity 
to stand in the place of the creditor paid 
off; and this view prevailed until it was 
found to lead to consequences which showed 
it to be erroneous. The underlying principle 
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‘In the case of Companies which have bor- 
rowed in excess of their powers is that if 
the money so borrowed has been applied 
in discharging the legitimate liabilities of 
the Company, such borrowing has not, in 
fact, increased the Company's liabilities, 
and the Company has not, in substance, ex- 
ceeded its powers ; in equity, therefore, the 
advance is treated as valid to the extent 
of its legitimate application.” The law is 
stated in similarterms by Lord Lindley in 
his treatise on Partnership, 8th Edition, page 
234. The doctrineis founded on the right 
of the lender to stand in equity in the 
place of those creditors whose claims have 
been paid off by his money and the most 
notable application of this doctrine in 
recent timesis to be found in the case of 
Reversion Fund & Insurance Co. v. Maison 
Cosway Ltd. (1) where the subject is dis- 
cussed at great length by Buckley and 
Kennedy, L. JJ. The plaintiff also is, in 
my opinion, entitled to rely on this, viz., 
that ifthere is power to borrow with the 
approval of the Directors, a lender may 
assume that the requisite approval has been 
obtained. But the principle I rely upon, 
having regard tothe facts of this case, is 
what has been laid down inthe case of 
Reversion Fund & Insurance Co. v. Maison 
Cosway Ltd. (1). Put in other words, the 
principle is this, that where by any wrong- 
ful or unauthorised act of an agent, the 
money or property of a third person comes 
to the hands of the prinċipal and is ap- 
plied for his benefit, the principal is liable 
to restore the amount orvalue of such money 
or property. Therefore, on the conclusion 
I have come to the plaintiffis entitled to 
judgment for thesum claimed by him, 
This conclusion really relieves me from the 
necessity of expressing any opinion on 
Tssue No. 8, but since the’ matter has been 
discussed at great length before me, I feel 
bound to express my opinion onit. I find 
as a fact that Ex. A is the correct record of 
the resolutions passed at the meeting of 
the Directors held on the 10th October, 
1923; and that the Minute Book is nota 
correct record of those resolutions. The 
result, therefore, is that,in my judgment, 
the plaintiff is entitled to a decree for 
Rs. 5,000. Ithink in the circumstances of 
this case I shall give him interest pendente 
lite at 6 per cent. The plaintiff is entitled 


` (1) (1913) 1 K. B. 364; 82 L. J, K. B, 512; 108 L, T. 
§7; 20 Manson 194; 57 S. J, 144, 
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to the costs of this suit on scale No. 2 in- 
cluding all reserved costs. Interest on judg- 
ment debt at 6 per cent. 

Messrs.: N. N. Sarkar, 8. C. Bose and J. C. 
Sett, for the Appellants. 

Sir B.C Mitterand Mr. 4. K. Roy, for the 
Respondents. ` 

JUDGMENT, 

Greaves, J.—In this appeal the defend- 
ant Company appeals against a judgment 
of my learned brother Mr, Justice Ghose, 
decreeing the suitin favour of the plaint- 
iff fora sum of Rs,5,160-13-4 together with 
interest and costs. The suit was brought 
on a hundi dated the 24th September, 
1923, which is in these terms :--Ninety 
days after sight without grace we promise 
to pay Babu G. R. Bhattacharjee or order 
thesum of rupees ten thousand only for 
value received.” It is signed for and on 
behalf of the National Coal Co., Ltd., J. N. 
Mookerjee as Managing Director, and accept- 
ed as due on the 22nd December, 1923, bv 
the same gentleman, J. N. Mookerjee. The 
learned Judge in the Court below has 
found first that there was presentation to 
the Company ; and I think he was entitled 
to so find, having regard to the affidavit of 
Srimani which is an exhibit in the ease. 
Secondly, he has found that the plaintif? 
paid to the Company through J. N. Mooker- 
jee asum of Rs. 5,000 which was claimed 
in the suit; thirdly, that these monies were 
utilised for paying the debts for which the 
Oompany had incurred legal liability, and 
fourthly, he has found, that the plaintifi’s 
version as to what passed at the Director's 
meeting heldon the 10th October, 1923, is 
correct and that the entiy in the Minute 
Book is not correct. Theeffect of this last 
finding he holds is to establish the plaintifi's 
contention that Mookerjee’s borrowing of 
the sum of Rs. 5,000 was confirmed by tho 
Directors of the Company. As a result of 
these findings the learned Judge has gp- 
plied the equitable principle that as legal 
liabilities of the Company had been paid 
off out of the money advanced the plaintiff 
was entitled to stand in the place of thcse 
creditors who had been paid off with such 
monies, : 

The main contentions urged on behalf 
of the appellant are as follows: (1) That 
the Directors asa body under the Articles 
of Association had no power to borrow ang 
consequently the Directors’ meeting of the 
10th October, 1923, had no power to ratify 
the borrowing; (2) there was no present- 
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ment to the acceptor or notice of dishonour 
to him and, therefore, no cause of action is 
disclosed on the pleadings; (3) that on 
the facts the equitable doctrine applied by 
the learned Judge had no application and 
(4) that the Company were guarantors and 
not principal debtors and thatif the sum 
in suit was taken by Mookerjee and spent 
to recoup himself for the money advanced 
by him to the Company, the plaintiff had 
not, in fact, paid the Company's debts, as it 
was really money advanced to Mookerjee 
himself, The findings of the learned Judge 
as to the factum of the advance and as to 
the correctness of the entries in the Minute 
Book as to the resolution of the 10th 
October, 1923, were also called in question 
and we were asked to hold that on the 
facts and circumstances of the case the 
equitable principle applied by the learned 
Judge should not have been applied. In 
my view the learned Judge was justified 
.in finding on the evidence that the ad- 
vance was made and that the plaintiff's 
version of the resolution of the 10th October, 
1923, was correct and I do not think we 
should be justified on the evidence in differ- 
ing from those findings. 

‘The two main points which arise in this 
appeal are, first, whether the Directors had 
any power to borrow, and secondly, whe- 
ther if there was no such power in the 
Directors, the plaintiff was entitled to be 
put in the place of the creditors of the 
Company who had been paid cff with this 
money. As tothe first point if there was 
no such power no question of ratification 
arises as there was admittedly no ratifica- 
tion hy the Company itself. The first point 
involves an examination of the Memoran- 
dum and Articles of Association which so 
far as Ican see was not placed before the 
learned Judge in extenso with the result 
that he was probably misled as to what 
they contained. Turning to the Memoran- 
dum and Articles of Association I find 
that under cl. 3 (h) of the Memorandum 
the Company had power to make, accept, 
endorse, discount, execute and issue pro- 
missory notes, bills of exchange and other 
negotiable instruments. Under sub-cl. (3) 
of the same -clause there is power 
given to borrow and raise money in 
suck manner as the Company shall see fit 
and in particular by the issue of or upon 
bonds, debentures, bills of exchange, pro- 
miesory notes or other obligations. Artizle 1 
of the Articles of Association excludes the 
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provisions of Table A. The next two Articles 
to which I desire to refer are Arts, 49 and 
5U to which the learned Judge in the 
Court below has referred. Article 49 gives 
the Managing Agents power to borrow with 
the approval of the Directors from the 
members of the Company or from other 
personsand also provides that they may 
themselves lend anysum or sums of money 
for the purpose of the Company. Article 
50 provides that the Managing Agents may 
with the approval of the Directors raise 
and secure there-payment of such money 


‘in such manner and uponsuchterms and 


conditions asthey think fit inter alia by 
making, drawing, accepting and endorsing 
on bebalf ofthe Company any promissory 
notes or bills of exchange. Turning next 
to Art. 83 which comes under the heading 
“management” 1 find that the business of 
the Company isto be carried on by the 
Managing Agents subject to the control and 
supervision of the Board of Directors,.the 
first Managing Agents being the Planters 
Stores. Article 84 provides that the Manag- 
ing Agents shall subject to the cantrol and 
supervision as aforesaid have the power 
to draw, accept, endorse and negotiate on 
behalf of the Company all such bills of 


_ exchange, promissory notes, hundis, cheques, 


drafts and such like.. Article 85 provides 
that the Company may at any time or times 
after the first Managing Agents cease toke 
the Managing Agents, appoint a Manager or 
Secretary instead of Managing Agents and 
the last portion of the Article provides that 
until otherwise determined by the Company 
in General Meeting the Managing Agents, 
Manager or Secretary for the time being 
shall have the like powers and perform the 
like duties as are conferred and imposed 
by the Articles upon the first Managing 
Agents. Article 106 authorises the Directors 
to delegate any of their powers to Manag- 
ing Agentsor Committees consisting of such 
members oftheir body as they think fit, 
Article 112 provides that the responsibility 
of the Managing Agents for the due and 
proper performance of the Company’s busi- 
ness shall not be lessened or abrogated by 
the existence of the Board of Directors, the 
functions of such Board being to advise 
with and control the Managing Agents. 
Article 106 provides that the Directors may 
from time to time entrust to and 
ecnfer upon a Managing Director for the 
time being such of the powers exercisable 
under these presents by.the Directors as 
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they think fit, Ithink these are the only 
material Articles and it seems, therefore, 
clear that under the Articles themselves no 
‘power is given to the Directors to borrow 
money on behalfof the Company. Now, it 
appears that the first Managing Agents ceas- 
ed to be Managing Agents some years ago 
and that no Managing Agents have been 
appointed in their place nor has the Com- 
pany appointed, as it was entitled todounder 
Art, 85, any Manager who as I have already 
stated under the provisions of that Article 
might be entrusted with the same powers 
as the Managing Agents. On behalf of 
the respondent two arguments have been 
addressed tous based on this. The first 
’ argument is that in the absence of Manag- 
ing Agents or a Manager the Directora have 
ao inherent power to borrow money on 
behalf of the Company. My own view is that, 
if the Articles had been silent as to who 
was toexercise the borrowing powers, in a 
Trading Company this will probably be sə 
though I should like to reserve considera- 
tion of the question as to whether this 
is so, if there is no general delegation of 
the Oompany’s powers to the Directors 
such as are ordinarily to be found in pro- 
perly drawn Articles of Association. But 
I think if, 'as here, the Articles give 
borrowing powers in a certain manner, the 
share-holders and the Corporation itself 
are entitled to say that the safeguards of 
the Articles should be observed. Now, 
under these Articles, as I have already 
stated, the powers to borrow are in the 
Managing Agents or in the Manager if 
in fact a Manager was appointed. I 
think it may well be that it was the 
object of the framers of these Articles 
to provide certain safeguards in regard 
to borrowing, that is to say, to give those 
‘powers to the Managing Agents or the 
Manager and tohave a controlling power 
in the Directors and I do not think it possi- 


ble tosay that you can abrogate the Articles. 


so as to remove the safeguards which are 
laid down therein. I, therefore, think that 
upon a true construction of the Articles of 
Association of this Company the Directors 
in the present state of Articles had no power 
to borrow. 

The second argument that has been raised 
is thatthe plaintiff as a stranger to the 
Company is entitled to assume that a valid 
resolution of the Company had been passed 
entrusting those powers to the Managing 
Director or the Managing Directors. Iam 
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not prepared to accede to this argument. 
This would involve an alteration of the 
Articles themselves and I do not think that 
any one dealing with the Company isentitled 
to assume that such an alteration had been 
made. Such alteration couldonly be made 
by a special resolution which has to be 
filed with the Registrar of Joint Stock Com- 
panies and any one dealing with a Company 
is fixed with notice of the powers of the 
Company under its Articles and of any 
modification in those powers created by any 
special résolution which has been passed. 
I think that this statement of the law is 
in accordance with the authorities and it 
is only necessary to refer to one ortwo of 
them. In the case of Biggerstajf v. Rowatt's 
Wharf (2) the head-note states that “per- 
sons dealing bona fide with a Managing 
Director are entitled to assume that he has 
all such powers as he purports to 
exercise, if they are powers which accord- 
ing to the constitution of the Company 
a Managing Director can have.” As 
I have pointed out, without an altera- 
tion of the Articles of Association no 
Managing Director has power to borrow 
under the Articles before us. The next 
ease to which I would refer is theease of 
Irvine v. Union Bank of Australia (3). This, 
I think, is alsoan authority for the pro- 
position I have just stated and Sir Barnes 
Peacock in delivering the judgment inthe 
case states (at page 379*) “In the present 
case, however, the Bank would have found 
that, by the Articles of Association, the 
Directors were expressly restricted from 
borrowing heyond a certain amount, and 
they must have known that if the general 
powers vested in the Directors by Art. 50 
had been extended or enlarged by a resolu- 
tion of a general meeting of the share- 
holders under the provisions ofs. 31, a copy 
of that resolution ought, in regular courge, 
to have been forwarded to the Registrar 
of Joint Stock Companies, in pursuace of 
8,53 of the Companies Act, and would have 
been found amongst his records.” The whole 
of the law is, if I may say so, admirably 
summed up in Vol. l, Palmers Company 
Precedents, llth Edition, page 81 which 
is edited by the late Sir Francis Palmer 
himself. The pages to which I would refer 


(2) (1896) 2 Ch. 93; 65 L. J. Oh. 536; 74 L T, 873 
4 W. R. 536 | 
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are pages 79,80 and 8landat the bottom 
of page 81 occurs this passage, “A person 
dealing with the Company must take the 
Articles to be such as appears at the office 
of the Registrar of Companies to be in 
force. If the Directors propose to do 
something in excess of their powers there- 
under, heis not entitled to assume that 
their powers have been extended by a 
special resolution, for such a resolution, if 
passed, would be registered.” Then the 
learned author refers to Irvine v. Union 
Bank of Australia (3) to which I have just 
referred. 


Suppose, therefore, in this case that the 
plaintiff was entitled to assume that a 
valid resolution of the Company had been 
passed appointing a Manager who under 
the Articles had the power of borrowing 
to which I have referred, he is met with 
this difficulty that the promissory note or 
hundi is signed not by any Manager of 
the Company but by the Managing Director 
who according to the Articles, according 
to my- reading of them, had no power to 
borrow whatsoever. So I do not think 
that this is a case in which one is entitled 
to say that the plaintiff was justified in 
assuming that the internal regulations of 
the Company had been so used as to 
confer a power of borrowing upon the 
Managing Director having regard to the 
terms of the Articles to which I have refer- 
red. I, therefore, think, as I have already 
stated, that there was no power to borrow 
and the plaintiff was not entitled to 
assume that the Managing Director had such 
powers, 


This, however, does not dispose of the 
case for one has got to consider whether 
the equitable principle to which the learned 
Judge has referred in his judgment, 
which is not disputed, has any application to 
the facts and circumstances of the present 
ease. This involves a consideration 
of the accounts which are in evidence and 
especially of the account for September. 
That account starts witha debit balance 
of Rs. 10,355-6-11 which according to the 
system of book-keeping and accounting 
employed was due or claimed by Patel and 
Mookerjee or by Mookerjee alone. Patel and 
Mbokerjee seem to have had some association 
with the Company for the Company’s 
acevunts were kept in theirrough cash book 
and were subsequently transferred to the 
Company's books. i 
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So. faras the debit balance ofthe 3lst 
of August is concerned I think that there 
is no doubt that this was challenged at 
page 87 of the paper-book. In question 
and answer No. 235, Srimani a Director 
of the Company, states that he does not 
admit the debit balance of Rs. 10,000 but 
he admits the sum of Rs. 8,300. That, 
however, isnot a debit balance but repre- 
sents the expenses incurred by the Com- 
pany during the month of September the 
details of which are set out in the 
September account. You start, therefore, 
with the fact that the debit balance is not 
admitted andthere isno doubt that there 
was at this time a claim as against 
Mookerjee for the difference between Rs, 9 


which was the contract price for the coal’ 


supplied to the East Indian Railway 
Company and Rs, 8.4 which was credited 
to the Company in respect of this coal. 
That this was a genuine and bona fide 
claim therecan be nodoubt. A reference 
to Q. 160 in Mr. Mookerjee's evidence 
shows that this is the case and this is 
further emphasized by his answer to Q. 230, 
and the same point is raised in the evidence 
of Srimani in Q. 75 at page 73. Q. 14 
is as follows: “Q. You remember that 
there was a contract with the East Indian 
Railway Company ? A. “Yes.” Q. 75 “While 


lie was Managing Director did you at any- 


time know that Patel and Mookerjee were 
making a profit of 12-annas per ton ? A. 
“No.” That there were other matters as be» 
tween Mookerjee or Patel and Mookerjeeand 
the Company still unsettled is clear from 
the auditor's letter of the 27th of Septem- 
ber, 1924, which appears at page 172 of the 
paper-book where certain items are called 
in question and the claim for the differ- 
ence between Rs. 9 and Rs, 8-4 is em- 
phasized. < 

Some point was sought to be made as 
to the difference between Patel and Mooker- 
jee as a firm and Mookerjee himself; 
but ón the facts that are before us it 
is difficult to make any such difference. 

I think, therefore, that there is ‘no 
doubt that not only the debit balance of 
Rs. 10,355-6-11 was challenged’ but that 
there were various items between the 
parties which were still unsettled, and I 
think, therefore, in this state of things 
that it would be impossible to apply the 
equitable principle which the learned 
Judge refers to in his judgment and which 
he himself has applied. ii 
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Two other points were, however, urged 
on bshalf of the respondent; first, the 
question of estoppel; and, secondly, the 
question of acquiescence; and the learned 
Counsel who appeared for the respondent 
argued that if we were against the re- 
Spondent we should remand the case in 
order that fthe question of estoppel might . 
be considered. But I do not think it is 
open to usto do this. Issué No. 9 of the 
issues which are set out fully in the judg- 
ment of the learned Judge expressly raises 
this question of estoppel and it does not 
8eem to me thaton the evidence any ques- 
tion of estoppel is made out. 

Then it was sought to argue that the 
Company had acquiesced. I am afraid 
the unfortunate Company in this case 
never had any chance of acquiescing or 
otherwise for I cannot find on the evidence 
inthe case that any proper meeting was 
held, that any proper accounts or balance 
sheets were circulated to the share-holders 
or that the share-holders were ever kept 
informed of the circumstances, and position 
of the Company. In these circumstantes, I 
do not see how the share-holders or the Uom- 
pany can be said to have acquiesced in any- 
thing that was done or purported to be done 
on their behalf by the Managing Director. 

The only question that remains is the 
question of presentment which was raised 
by ‘the learned Counsel for the appellant. 
Ido not think it is necessary for us in, 
the view I take to decide this question ; 
‘but I should have been inclined, I think 
so faras I can see af the present time, to 
decide this in the plaintiff's favour having 
regard to the fact that Mookerjee was 
merely an accommodation acceptor; but I 
do not desire to express any final opinion 
on that point. i 

The result, therefore, is that I think 
that there was no power in the Managing 
Director to borrow and that there is no 
cise made out for applying the equitable. 
principle referred to in the judgment of 
the learned Judge. 

In these circumstances, the appeal suc- 
ceéds and the suit will be dismissed with 
costs here and below, 

Either the War-bonds deposited by the 
defendant under the Court’s order dated 
the 18th of March, 1925, will be returned or 
the value thereof will be refunded. : 

Rankin, J.—I agree. 

It doss not appear to me that upon the 
regulations of this Company it was possible 
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for the borrowing power to be exercised 
by the Managing Director. The plaintiff. 
was not bound to concern himself with 
what is called the indoor management of 
the Company but he was bound to concern 
himself with the external position as dis- 
closed by the regulations. The instrument 
in question purported to be signed hy 
Mookerjee as the Managing Director and 
the evidence of the plaintiff shows that he 
took Mookerjee to be exercising powers 
of the Managing Director. There is no 
evidence that Mookerjee purported to have 
any other type or kind of position and it 
seems to me, therefore, that one would 
be casting away altogether the principle 
that astranger is obliged to look to the 
external position if we were to hold that 
in this case the doctrine allowed the 
plaintiff to succeed. 

As regards the question whether this loan 
has been applied to discharge liabilities 
due bythe Company it is for the plaint- 
iff to make out his equity. To my mind 
it is clear on the evidence and on the ac- 
count that this loan was taken for the 
purpose of paying off Patel and Mocker- 
jee and for no other purpose. The cross- 
examination of Jogendra makes that clear 
indeed. The result is.that unless it can 
be shown by the evidence in this case that 
on the accounts between them Patel and 
Mookerjee did have money due to them 
from the Company the plaintiff's case is 
not made out. That question depends upon 
whether or not the balance carried over 
from August, 1923, to September, in the 
books is a true statement of the position. 
That balance was some Rs. 10,355. If that 
be established, then no doubt Patel and 
Mookerjee are shown to be creditors of the 
Company. But unfortunately serious ques- 
tions have arisen between these parties as to 
the coal contract andit does appear prima 
facie that credits given to the Company by 
Patel and Mookerjee are not the same as 
the amounts due under the contract. It 
may be or it may not be that Patel and 
Mookerjee have a complete answer to that 
apparent discrepancy; but it is for the 
plaintiff to show what the state of accounts 
between these parties was; and until that 
matter and other much smaller matters are 
cleared out of the way the plaintiff has*not 
established that Patel and Mookerjee had 
a good claim upon the account for the 
balance which they profess to show ‘It 
did oceur to me that certain items in these 
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accounts might be ina different position 
from the rest. This money was taken from 
the plaintiff on or about the 24th of Sep- 
tember. The plaintiff was a cashier in 
Patel and Mookerjee on a salary of Rs. 30a 
month. He was also employed in a firm 
which belonged to Mr. Mookerjee’s brother 
apparently on a salary of Rs. 60. He has 


been found t> have had money and to have - 


made this loan as well as the loan of 
Rs 10,000 onthe 3rd of September. But 
it is almost plain that it would suit Mr. 
Mookerjee very well if he could get what 
he was claiming and put it immediately 
into his pocket by giving to his cashier 
a greater right than he 
have had, the right, namely, of a stranger 
suing upon negotiable instruments upon 
which the Company's name had been 
put. One has to scrutinize this transac- 
tion in the light of the fact that it 
may very well have been a convenient 
device, and when one does so one has to 
see whether in giving judgment for the 
plaintiff in this case oneis not really pre- 
judging the question of account between 
the Company on the one hand and Patel 
and Mookerjee on the other. I do not 
gather that Patel and Mookerjee at any 
time informed the Company that they were 
unwilling further to continue making 


advances on their behalf for carrying on the . 


business. That they had the right to do 
so suddenly and at once may be doubted, 
but it nowhere appears that they ever in- 
tended todo so at this time. Mookerjee 
was intending to give up his connection 
with the Company. He was anxious to put 
his firm in funds so that they might con- 
tinue without incurring the risk of a bad 
debt. ‘The 1,500 rupees which was paid on 
the 25th of September and the two small 
items of Rs. 10 and Rs. 25 paid on the 28th 
and 29th and the balance item of Rs, 1,268 
must be considered separately in the light 
of these facts. At one time we were told 
that the balance item was handed over to 
the Company in cash. Had that been so it 
appears to me that the plaintiff would have 
had a good case, at all events, to this 
amount. But it turns out that it was carri- 
ed over to the next month's account and 
that the concluding account between these 
parties has not been putin evidence; and 
the matter rests there. [fone assumes for 
the sake of argument that the debit balance 
of Rs. 10,355 is not proved and that Patel 
and Mookerjee may well have been indebt- 
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himself would ` 
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ed to the Company upon a true state o 
accounts, it does not seem to me that it is 
possible to regard these items of Rs 1,500, 
Rs. 10, Rs. 25 and Rs. 1,268 in any different 
way from the other items.: In substance, 
this money was borrowed and used to pay 


-of an alleged debt due to Patel and 


Mookerjee which has not been proved. 
The money came out of no banking accounts 
and went into no banking account. Patel 
and Mookerjee credited the Company with 
receipt of these sums. In these circum- 
stances, I do not think that the plaintiff has 
established the equity upon which the 
learned Judge has given a decree. 

I agree that this appeal should be allow- 
ed and the suit should be dismissed with 
costs, 

A, N. A. Appeal allowed. 


ony 


PATNA HIGH COURT. 
Paivy Coonort Appeat No, 40 or 1925. 
May 24, 1926. 
Present:—Sir Dawson Miller, KT., 
Chief Justice, and Mr. Justice Foster, 
RAM PRASAD SAH—PuatnriFF— 
APPELLANT 


VETSUS 
Musammat FOLPAT] KUER—Dsrenpant 
— RESPONDENT, 

Civil Procedure Code (Act V of 1908), s. 109 (a)— 
Order refusing leave to sue in forma pauperis, whe- 
ther ‘final order’'—Appeal to Privy Council. 

An order refusing leave to appeal in forma pauperis 
is not a final order within the meaning of s. 109 (a) of 
the Civil Procedure Code and is not, therefore, 
appealable to the Privy Council. Tp. 887, col. 1.] 


Babu Sakan Sing v. Gopal Chandra Neogi (1), ap- 
proved. 


Per Dawson Miller, C. J.—Every order in one 
sense finally determines some right of the parties 
whether it be a right to appeal or whether it be a 
right to have an extension of time or whether it be 
any other kind of right; but before one can have 
a final decree or order there must be some final 
adjudication upon the subject-matter of the suit, 
that is to say the rights claimed by one party in the 
suit itselfand denied by the other. [ibid.] 

. Application for leave to appeal to His 
Majesty in Council. 

Mr. S. N. Dutt, for the Appellant. 

Mr. H. Imam (with him Mr. Ram Prasad), 
for the Respondent. 

JUDGMENT, 

Miller, C. J.—This is an application 
for leave to appeal to His Majesty in 
Council from a decision of a Division Bench 
of this Court refusing leave to the peti- 


tioner to appeal in forma pauperis, The 
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petitioner claims that the order of the 
Oourt refusing leave to appeal in forma 
pauperis was a final order which was appeal- 
able to His Majesty in Council under s. 109 
(a) of the Civil Procedure Code, The only 
question is whether the order passed on 
that oceasion isa final order or not. In 
my opinion it is clearly not a final order 
which is appealable to His Majesty in 
Council. The order did not in any way 
finally determinethe rights ofthe parties, 
It was merely an interlocutory order pre- 
scribing the procedure under which the 
plaintiff's appeal should be conducted. 


The Court in fact having refused the. 


application for leave to appeal in forma 
pauperis granted the appellant time in 
which to pay the Court fee; and had he 
been able or willing to pay the Oourt-fee 
then his appeal would have proceeded in 
the ordinary course. His rights as an 
appellant with regard to the subject-matter 
in dispute inthe appeal were, therefore, in 
no way determined by the order passed 
from which it is now sought toappeal. The 
case of Babu Sakan Sing v. Gopal Chandra 
Neogi (1) has been referred to by Mr. 
Hasan Imam on behalf of the respondent 
in which it was decided by a Fall Bench 
of the Calcutta High Oourt that in the 
converse case, where the Court grants 
leave to appeal in forma pauperis such an 
order is notappealable to His Majesty in 
Council, on the ground that itis not a 
final order, and that case appears to me to 
have been rightly decided. The only 
argument addressed to usis that the deci- 
sion does determine the right of the party 
to appeal in forma pauperis and, therefore, 
it is a final adjudication of that right. 
That, howaver, is noi the class of right 
with regard to waich finality must exist 
in order to make it a final decree or order. 
Every order in one sense finally determines 
some right ofthe parties whether it be a 
right to appeal or waether it be aright to 
have an extension of time or whether it be 
any other kind of right; but before one can 
havea final decree or order there must bs 
some final adjudication upon the subject- 
matter of the suit, that is to say, the rights 
claimed by one party in the suit itself and 
denied bythe other. The rights claimed 
in the present suit are rights as to a parti- 
tion of what is alleged to be joint property. 
The order passed by the Division Bench 


(1) 8 0, W. N. 296 (F. B), 


887 


of this Court in no way determined any- 
thing connected with those rights, For 
these reasons I think that this application 
must be rejected. .The respondent is entitl- 
ed to his costs of this appplication. 
Foster, J.--] agree. 
A NLA. Application rejected, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DEOREE No, 746 
oF 1924. 

June 24, 1926. 

Present:—Mr. Justice B. B. Ghose and 
Mr. Justice Cammiade. 

ABANI NATH MUKERJI—PLAINTIFF — 
APPELLANT 
versus 
SECRETARY or STATE ror INDIA Ix 
COUNGIL—Derenpant--RESPONDENT. 

Cess Act (IX B. C. of 1880), ss. 15, 40, 192 Re- 
valuation under s. 15—Omission to serve notie on 
holder, effect of —Period from which re-valuation takes 
effect—HRules under s. 182, r. 80, whether ultra vires. 

In order to levy cesses on any estate where the 
matter falls within the provisions of s. 40 the pro- 
cedure laid down in that section is imperative ond 
unless it is. followed the taxing authority cannot 
impos? any burden of taxation on any person. p. 
888, cols. 1 & 2.] : 

Section 40 is applicable only where there is any 
cess to be levied in the district us a whole, that ts! 
if there is a district re-valuation; and where there is 
a re-valuation only of an estate or a tenure in any 
district it is not imperative that notice should he 
served on the holder of that estate or tenure aecoril- 
ing to the provisions of the last paragraph of s. 40. 
[p. 888, col. 2.] A f 

The pəriod from which a re-valuation under s. 15 
ofthe Gess Act takes effect is that prescribed in r. 30 
of the rules made by the Board of Revenue under 
5.182 of the Act. The said rule is not ultra vires... 


889, col. 1.] , 

Appeal from the decree of the District 
Judge, Hughly, dated the 21st December, 
1923, reversing that of the Subordinate 
Judge of that District, dated the 22nd 
August, 1921.’ 

Babus Rupendra Kumar Mitter and 
Shyama Das Bhuttacharjya, for the Appel- 


lant. 
Babu Surendra Nath, Guha, for the Re- 


spondent. 

JUDGMENT.—This appeal by the 
plaintiff raises a question of some import- 
ance with regard to the procedure relating 
to assessment of cesses On! re-valuation of an 
estate under 8. 15 of the Cess Act. 


BES 
~- We.must at the outset say that the facts 
of this case reveal considerable irregulari- 
ties in the office which.was concerned with 
the levying of rates under the Cess Act. 

Tn this case it appears that there was a 
re-valuation of the estate of the plaintiff 
in the years 1914 and 1915. But cesses 
were realised at the old rate till March, 1919, 
and although there was a re-valuation of the 
estate no one discovered that cesses were 
being realised at the old rate for a period 
of about three years. It seems that some~ 
body woke up on the 28th March, 1919, and 
found that the rates -were being realised 
at arate considerably below the re-valua- 
tion made in the years 1914 and 1915 and 
demand was made for the increased rate for 
three preceding years which the plaintiff 
yefused to pay. There were proceedings 
before the Revenue Authorities which were 
unsuccessful, and the plaintiff was com- 
pelled to pay a sum of Rs. 1,600 odd which 
was realised by thecertificate procedure. 

This suit has been brought for the pur- 
pose of a declaration that the plaintiff was 
not bound to pay the amount assessed on 
re-valuation by reason of the failure of the 
Revenue Authority to serve notice under 
the last paragraph of s, 40 of the Cess Act 
and for recovery ofthe amount which the 
plaintiff had been compelled to pay in 
excess of the old rates and also for a declara- 
tion that the certificates lodged against him 
up to January 1919 are void. 

The Subordinate Judge who tried the 
case inthe first instance passed a decree 
in favour of the plaintiff. On appeal by 
the Secretary of State for India in Council 
that judgment has been reversed. 

Two questions have been urged against 
the judgment of the learned District 
Judgeon behalf of the appellants. The 
first question is that the provisions of s. 40 
of the Cess Act are mandatory and im- 
perative and the failure to comply with the 
provisions of that section renders the levy 
of the rates void; and secondly, that cesses 
could not have been realised on re-valuation 
from after the year of the completion of 
the re-valuation. In the present case the 
re-valuation was made of a particular estate 
belonging to the plaintiff under s. 15 of the 
Cess Act and wehave to construe the Act 
havingeregard to that fact in view. As at 
present advised we are of opinion that- in 
order to levy cesses on any estate where 
the matter falls- within the provisions of 
p.40 the procedure laid down in that 
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section isimperative and unlessit is fol- 
lowed the Taxing Authority cannot impose 
any burden of taxation on any person. 
Butin the present case the difficulty 
arises from the fact that there was re- 
valuation only with regard to this particular 
estate and weare unable to hold thats. 40 
applies when there is re valuation of only 
one particular estate, The section com- 
mences with these words: “When the rate 
of road cess and public works cess to be 
levied in any district shall have been deter- 
mined for any year and published in the 
Calcutta Gazette as provided in s. 153, the 
Collector of the district’ shall do certain 
things. If these provisions are scrutinized 
it would appear that they provide for the 
procedure to be adopted with.reference to 
the whole district, that is to say, the 
Collector must cause the rate so determined 
to be. published by affixing a notification in 
some conspicuous places in his office in 
every Oivil Court, in every Police Station 
and in the office of every Sub-Divisional 
Officer within the district and he shall 
cause such rate to be pioclaimed by beat 
of drum throughout the district and shall 
also cause to be served a notice on the 
holder of every estate within the district 
and soon, Itis argued strenuously on ber, 
half of the appellant that it would not be 
proper to confine this procedure to a case 
where cess is to be levied on the entire 
district, but ought to be made applicable 
also where there isa re-valuation of a part 
of a district or of an estate. Butit seems 
that there cannot be the same reason for 
the publication and service of notices where 
a particular estate is concerned and notan 
entire district. Because when only an 
estate is re-valued it is to be presumed that 
the owner of the estats, who only is con- 
cerned in the matter, will take proper 
steps in order to acquaint himself as regards 
the matter of re-valuation. However that 
may be, we cannot make any surmise as to 
what was theintention of the Legislature, 
We must construe the section as it stands 
and as the section stands. We must hold 
thats. 40 is applicable only where there is 
any cess to be levied in the district as a 
whole, that is, if there isa district re-valua-, 
tion; and where there is a re-valimation 
only of an estate or a tenure in any dis- 
trict itis not imperative that notice should 
be served on the holder of that estate or 
tenure according tothe provisions of the 
last paragraph of s. 40. That being so 
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,we are unable to hold the levy of the 
rate is-unauthorised in this particular case. 

Then comes the question whether the 
Revenue Authority was justified in levying 
the cess in 1919 from the year 1916. That 
matter must be governed according to law 
or any rule which has the effect of law. 
Under s. 12 it is the Board of Revenue 
which has to fix a date from which the re- 
valuation is to take effect. Section 15 may 
be taken to be a supplement to that section. 
But there is no provision in s. 15 as to 
the period from which the re-valuation 
is to take effect. That is provided in 
r. 30 made by the Board of Revenue 
under the authority given by s. 182 of the 
Cess Act. 

It is contended on behalf of. the appel- 
lant that r. 30 is ultra vires of the Act. 
But cl. (1) of s. 182 is quite general and we 
cannot aay that that rule is ultra vires of 
the law. Although we feel that itis a 
hardship on the plaintiff to have to pay 
back cess for three years on account of 
some negligence in the office of the Taxing 
Authority we cannot say that this realisation 
of the cess is illegal. 

We must, therefore, dismiss the appeal 
with costs. 

A. N. A. Appeal dismissed. 
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| PATNA HIGH COURT} 
APPEAL FROM APPELLATE Decree No. 525 
oF 1924, 
June 29, 1926. 
_ Present:—Mr. Justice Adami and Mr. 
f Justice Kulwant Sahay, 
‘HAST INDIAN RAILWAY OCMPANY,. 
LTD. —DEFENDANT— APPELLANT 


: VETSUS 
KEDARNATH SETH—PLAINTIFF 
—RESPONDENT. 

Railways Act (IX of 1890), s. 80—Through book- 
ing—Non-detivery of goods—Liability of Company to 
which.goods are not delivered, 

Where goods are booked through over the Railways 
of two or more Railway Companies, a Company other 
than the one to which the goods are delivered cannot 
‘alone be made liable for compensation for non-deli- 
very of goods in the absence of a finding that the 
goods were lost in course of transit on the Rail- 
way of the Company sought to be made liable. __ 

Appeal from the decision of the Subordi- 
nate Judge, Ranchi, dated the 2nd Feb- 
ruary, 1924, reversing that of the Munsif, 
Falamau, dated the 16th May, 1923, 


e 


KA 
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FACTS.—Certain goods were delivered 
to the Great Indian Peninsula Raliway 


-Co. for carriage. Part of the route to the 


destination lay through the Railway of the 
East Indian Railway Co. A suit for non- 
delivery of goods was instituted against 
both the Companies. The sult was dis- 
missed. The plaintiff appealed against the 
East Indian Railway Co. alone. The appeal 
was allowed. East sae Railway Co. pre- 
ferred a second appeal. 

Messrs. N. C. Sinha and B.. B. Ghosh, 
for the Appellant. 

Mr. J. nam (with him Messrs. N. K. 
Prasad and B. K. Prosad), for the Respond- 


ent, 
JUDGMENT. 

Adami, J.—[His Lordship stated the 
facts and proceeded:—] 

The goods were consigned under contract 
with the Great Indian Peninsula Railway 
Company. There is no finding or allegation 
that the bale was in fact lost in course of 
transiton the East Indian Railway or that 
the non-delivery was by the East Indian 
Railway Company. The contract being 
with the Great Peninsula Railway Com- 
pany and the complaint being that the 
goods had not been delivered, the East 
Indian Railway Company alone could not 
be made liable or perhaps be made liable at 
all, Section 80 of the Indian Railways Act 
makes this quite clear. The suit as framed 
by the plaintiffs should have | been brought 
against the Great Indian Peninsula Railway 
Company and it was as against the Great 
Indian Peninsula Railway Company that 
the appeal should have been filed. At is un- 
necessary to enter into the question aso 
the liability of the Railway Companies -or 
the loss or non-delivery or even the ques- 
tion of wilful neglect in this case. The 
decree of the lower Appellate Court against 
the present respondents, the Hast Indian 
Railway Company, must plainly be set 
aside, because the Hast Indian Railway 
Company could not be made liable alone 
for the non-delivery of the goods. 

This appeal is allowed, the decree of the 
lower Appellate Court set aside, and the 
suit dismissed -with costs throughout. 

Kulwant Sahay, J.—I agree. 

A. N. A. Appeal allowcdy 


Ld 

890 

SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
MISCELLANEOUS JURISDICTION No. 210 or 1925, 
August 13, 1926. 
Present:—Mr. Tyabji, A. J. O. 
Messrs. S. L. BALMOKAND— 
Responpents I 
versus 
Messrs. UTTAMOHAND BRIJLAL 
-——RESPONDENTS IT. 

Arbitration Act (IX of 1899) ss. 8,9—Appointment 
of arbitrators—Vacancy, mode of filling—Award on 
time-barred claim, validity of. | | 

The question whether in filling a vacancy s. 8 or 
a. 9 ofthe Arbitration Act applies depends not upon 
whether one arbitrator ultimately acts or two but 
whether the submission provides for the appoint- 
ment of one arbitrator by concurrence of both 
parties or of two arbitrators one by each party inde- 


of the other. .891, cols 1 & 2.] 
ieee submission D ii that the reference 
shall be to two arbitrators and an arbitrator ap- 
pointed by one ofthe parties 1s duly declared to be 
the sole arbitrator and he thereafter refuses to act, 
the vacancy is to be supplied by the parties under 
the provision of s. 9 of the Arbitration Act. [p. 891, 


ol ; 
are KAN which at the time of reference to arbitra- 


i is time-barred under the provisions of the 
Limitation Act can validly form the subject-matter 


. [p. 894, col. 1.] | 
on ae UD. the Arbitration Act (5), dissented 


a natin by respondents II to set aside 
award. 
Pe E. V. Castollino; for Respondents. I. 
Mr. Kundanmal Dayaram, for Respond- 


ents II. 


JUDGMENT.—This is an application 
by the lst respondents that an award 
should be filed in this Court. The 2nd 
respondents object to the award and in 
eifectsubmitthat it should be set aside. 
Both respondentsare firms. For convenience 
I will speak of them as though they were 


. individuals. 


Two rather important questions arise one 
having reference to the construction of the 
Arbitration Act; and the other to the Law of 

imitation. 

E point that arises is whether in 
the circumstances that have taken place it 
was in the power of the Ist respondent 
to appoint the-arbitrator who has made the 
award or whether an application should 
bave been made to the Court for, the 
ntment of an arbitrator. The decision 


appoi < 
ds upon the construction ofss. Band 
A the Indian Arbitration Act, 1899 (Act 


IX of 1899). 


The facts that I am about to state have 
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either been admitted or proved before me, 
The witness who was called by the Ist: 
respondent gave his evidence in a very 
satisfactory manner and I acceptit. 

In 1921 the lst and the 2nd respond- 
ents entered into acontract, the main pur: 
pose of which was the sale and purchase 
of priece-goods. Thecontract contained a 
clause (the 28th) for reference to arbitration 
in the following terms: 

“All disputes regarding this contract 
must unless amicably settled be referred 
to the arbitration of two European mer- 
chants to be approved by you (respondents 
I) at Karachi or in Amritsar at your 
(respondent I’s) option one to be nomi- 
nated by each party. Should the arbitrators 
not agree they will nominate an umpire and 
the award of the arbitrators, surveyors or 
their umpire shall be final and bindingon 
me us (respondents II) and you (respond- 
ents I) so much so that this shall be 
considered a rule of Court of Justice. ‘All 
expenses of survey to be borne by the 
party in default.” : 

The lst respondent alleged that there was 
a breach of the main contract on the part 
of the 2nd respondent and brought a suit 
for compensation. After the suit had 
proceeded for twoyears the 2nd respond- 
ent relied on the arbitration clause and 
had thesuit stayed. I am informed that 
the suit isstill pending. : 

The Ist respondent then proceeded to 
‘give effect to thearbitration clause. He gave 
notice to the 2nd respondent that he 
had appoiuted one Statham as his arbitrator 
and called upon the 2nd respondent to 
appoint his arbitrator. As the 2nd 
respondent failed to appoint his arbitrator 
the Ist respondent in accordance with 
the provisions of s. 9, cl. (6) of the Arbi- 
tration Act, served the 2nd_ respondent 
witha written notice to appoint ‘his own 
arbitrator, and on the expiry of the seven 
days the Ist respondent appointed the 
arbitrator appointed by himself, viz., 
Statham, to act as sole arbitrator in the 
reference. 

On this occasion Statham refused to act 
as arbitrator. Then the lst respondent 
purported to appoint one Penn Simpkins as 
arbitrator and invited the 2nd respond- 
ent in the same manner as before to appoint 
an arbitrator. The same course was follow- 
ed and on the failure of the 2nd re- 
spondent to nominate his arbitrator Penn 
Simpkins was nominated sole arbitrator 
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by ‘the Ist respondent. There was some 
error as regards the appointment of Penn 
Simpkins because the reference to him gave 
a wrong name instead of the name of the 
2nd respondent, In any case Penn Simpkins 
also refused to act; whatever may have 
been the causé of his refusal whether the 
mistake as to the name of the 2nd re- 
spondent or the fact that the abritrator was 
leaving India or both. 

Thus for thesecond time the arbitrator's 
office became vacant. The lst respondent: 
then for the third time made his appoint- 
ment selecting Statham as his arbitrator 
for the second time and for the third time 
called upon the 2nd respondent to 
appoint an arbitrator. He again failed to 
do so upon which Statham was duly appoint- 
ed by the Ist respondent to act as sole 
arbitrator under cl. (b of s. 9). The validity 
of the first appointment of Statham as 
the arbitrator by the lst respondent is not 
questioned; nor of the steps leading up to 
his becoming the sole arbitrator on that 
occasion. But whatis objected to, is the 
subsequent procedure by which at first 
Penn Simpkins and finally Statham (for the 
second time) was appointed arbitrator by 
way of substitution and declared to be sole 
arbitrator. ; 

The argument that the procedure follow- 
ed by the lst respondent was not open to 
him was put before meundermany different 
forms and aspects but I think they are all 
included in the consideration of the ques- 
tion whéther where the submission pro- 
vides that the reference shall be to two 
arbitrators and an arbitrator appointed by 
one ofthe parties is duly declared to be 
the sole arbitrator and he thereafter re- 
fuses to act—whether the then vacancy has 
to be supplied in accordance with s. 8 of the 
Arbitration Act or in accordance with s. 9. 
Under s..8 an application has to be made 
to the Court,and the Uourt appoints the 
arbitrator; under s. 9 the appointment 
may be made by a party whether originally 
or by way of substitution. ; 

It seems to me that when ss. 8 and 9 
are read together it becomes clear that 
s.8 is meant to be applied to a case where 
the reference provides for a single arbitra- 
tor or where the question is with refer- 
ence to the appointment of an umpire or 
a third arbitrator. What is important to 
note is that the question whether s. 8 or 
s. 9 applies, depends not upon whether 
one arbitrator ultimately acts or two 
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but whether the submission provides for 
the appointment of one arbitrator (by the 
concurrence of both parties) or of two 
arbitrators (one by each party inde- 
pendently of the other). Most of the 
arguments on behalf of the 2nd respond- 
ent disregard this decisive consideration. 
The lst respondent did not contend that 
on the arbitrator appointed by him having 
become sole arbitrator and on his sub- 
sequently refusing to act or becoming 
incapable of acting he ‘the Ist respondent) 
acquired the right of substituting another 
person as sole arbitrator without again 
calling upon the .Xnd respondent to no- 
minate his arbitrator. The Ist respond- 
ent took the whole proceedings as having 
been nullified by the fact that the arbitrator 
did not act after he was oppointed sole 
In my opinion the fact that 
Statham became the solearbitrator did not 
prevent him from retaining (for the pur- 
poses of s.8 and 9) his character as one of 
two arbitrators nominated by one of the 
twosets of respondents. Nor for the said 
purposes didthat fact alter the provision 
of the submission that the reference was 
to be to two arbitrators (which circumstance 
attracts s. 9 of the Arbitration Act and pre- 
cludes the operation of s. 8). It seems to 
me, therefore, that the procedure adopted 
by the ist respondent was correct anri 
that the final appointment of Statham as 
arbitrator originally on behalf of the Ist 
respondent and subsequently as sole ar- 
bitrator was valid and proper. 

Against the view that s. 8 applies only 
to cases where the submission provides 
that the reference shall be toa single 
(b) sub-s. (1) of s. 8 has 
been relied upon. Theargument address- 
ed to me is that cl. (b) must apply to the 
present case even if the clause applies only 
to the appointment of a single arbitrator 
jhasmuch as cases such as the present deal 
with the appointment of a single arbitrator 
for the arbitrator appointed by one of the 
parties is here made the sole arbitrator; 
that (whatever may bethe case with the 
rest of s. 8) there is nothing in this clause 
which shows that “an appointed arbitrator” 
may not be one of the two arbitrators pro- 
vided forin the reference and if'cl. (WW of 
8. 8 isapplied tothe facts of this case it 
appears that the appointment of the arbitra- 
tor could have been made (if at all) only 
by the Court and that in no case had the 
Ist respondent any power to appoint but 
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that in the events that have happened the 
conditions required for appointment by the 
Court were not fulfilled; so that in the 
present case neither the Ist respondent 
nor the Court could have appointed. 

As I have already stated, the argument 
overlooks that the applicability of ss. 8 and 
9 depends on the provisions in the sub- 
mission whether it contemplates the 
appointment ofa single arbitrator or two 
aroitrators. Their applicability does not 
depend oh the question whether ultimately 
two arbitrators become empowered to con- 
duct the arbitration proceedings or one. 

But since the argument was pressed 
upon my consideration [ shall attempt to 
apply the provisions of cl. (b) of s. 8 to such 
acaseas the present, viz, where though 
the submission initially provides thatthe 
reference shall be to two arbitrators yet 
ultimately only one arbitrator becomes 
empowered to act and the question arises 
how an -#¢rbitrator has to be appointed by 
way of substitution of such sole arbitra- 


tor, 
Clause (b) ofs. 8 contains three conditions: 
1. That an appointed arbitrator neglects 
or refuses to act oris incapable of acting 
or dies or is removed—this condition is 
ex hypothesi fulfilled in the present case. 
2. The submission must “not show that 
it was intended that the vacancy should 
not be supplied.” It is admitted thatin 
this case the submission does not show 
that the vacancy -should not be supplied. 
3. The third condition is that “ the 
parties do not supply the vacancy.” The 
2nd respondent contends that the whole 
procedure adopted by the lst respondent 
is void because this condition has not been 
fulfilled. Itis arguedthat in this case it 
i3 not the fact that both the parties did not 
supply vacancy thatthe only person who 
failed was the 2nd respondent. The 
futility of this argument becomes evident 
as soon as it is definitely formulated. The 
truth is that here “the parties’ were never 
intended initially to appoint. The provision 
for supplying a vacancy is introduced by 
the Arbitration Act. Itis only by strain- 
ing words of the Act that they can be in- 
terpreted as meaning thatthe parties had 
to concur in supplying the vacancy of 
either of the two arbitrators for which the 
submission provides, The natural meaning 
is that each party had individually to 
supply the vacancy. If his own arbitrator 
neglected or refused to act—and it follows 
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that the vataticy had to be so supplied 
notwithstanding that the arbitrator appoint~ ° 
ed by one of the parties may acquire an 

additional character by becoming entitled 
to actassole arbitrator. But if. the words 
of the Act have to be strained to mean that 
both parties have to supply the vacancy 
then by parity of interpretation it is the 
parties that have supplied the vacancy for 
in one sense it was both the parties whose, 
volition supplied the vacancy caused by 
the arbitrator's refusal or failure to act the 
volition of the 2ad respondent having, 
been exercised by his refusal to take the 
steps which he was entitled to take refus- 
ing to take any steps in one way in which 
volition can be exercised. eu 

In the result If we assume thats. 8, cl. (b), 
applies still Statham's final appointment 
was valid and the Court did not become 
empowered to appoint under s.8 (2). For, 
on the assumption in question, I must, 
hold that here the “parties” did supply the 
vacancy and the Court becomes empowered 
to appoint only if the parties do not supply 
the vacancy. < ; 

The objection, therefore, on the ground, 
of the invalidity of the appointment of the 
arbitrator must,inmy opinion, be disallowed. 

come now to deal with the second 
point raised before me, viz. that the award, 
in the present, case is of no effect inas- 
much as it purports to deal witha claim, 
which at the time when the arbitration 
proceedings were held was more than three 
years old. ; 

I asked the learned Pleader who argued 
before me for the 2nd respondent (Mr. 
Kundanmal) which particular provision of. 
the law relating to limitation he said was 
applicable to the case. He was unable to 
refer to any rule or enactment except 
Art. 115 of the Indian Limitation Act. 
That Article read with s. 3 of the Act pro- 
vides that every suit instituted, appeal 
preferred and application made for com-. 
pensation for the breach of any contract. 
express or implied, not in writing and 
not specially provided for in the Limita- 
tion Act shall be dismissed unless it is 
instituted, preferred or made within three 
years from the time when the breach of 
contract has occurred. 

It is obvious that this Article cannot 
be applied directly to the case in point. 
The Court has not to deal here with a 
suit, appeal or application for compensa- 
tion for a breach of contract but has to 
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file an award in arbitration proceedings. 
But it was argued that the Limitation 
Act must be applied by analogy; 
and that analogy points to the necessity 
for proceedings under an arbitration 
‘clause to be taken within the same 
period after the disputes have arisen, 
within which a suit would have to be in- 
stituted. 

It seems to me that thisis an inaccu- 
rate and unsatisfactory method of consider- 
ing the question. So far as the Courts 
are concerned the position in the present 
case is that the parties have entered into 
a contract for the sale and purchase of 
goods—a contract that includes cl, 28, an 
arbitration clause. In view of the Indian 
Contract Act, s. 28, exception (1) the effect 
of such a contract is that when there is 
an alleged breach of ons part of the con- 
tract (viz. the agreement to sell and buy) 
the other part of the contract (cì. 28) has 
to be given effect to for determining what 
judgment a Court of Law will pass; the 
right of action under such a contract only 
accrues after the award of the arbitrator 
inasmuch as only the amount awarded by 
the arbitrator is recoverable under the 
first exception to s. 28 in respect of the 
dispute so referred orto use the langu- 
age of Lord Cranworth, L. C., the parties 
have entered into such a contract that no 
breach shall occur until after a reference 
has been made to arbitration: Scott v. Avery 
(1) and Koegler v. Coringa Oil Co., Ltd. (2). 

The Indian Limitation Act (which deals 
with limitation in regard to suits, appeals 
and applications in Court) consequently 
can come into operation only after the 
award has been made (ef. Arts. 1 and 45 
of the Indian Limitation Act). Time can 
only begin to run after the parties are em- 
powered to come to Court and the parties 
are not empowered to come to Court till 
after the award is made, therefore, the pro- 
visions of the Limitation Act that could 
apply would be such Articles as Art. 158 
or Art. 178. But the contention of the 2nd 
-respondent is quite different, He desires 
that the Law of Limitation applicable to 
Courts should be applied to proceedings 
which have to take place as a condition 
precedent to the emergence of the juris- 
diction of the Court. If the arbitration 


(1) (1856) 5 H. L. C. 811; 25 L. J. Ex. 303; 2 Jur. 
(x.s.) 815; 4 W. R. 746; 10 E. R. 1121; 101 R. R. 


392, 
(2) 10, 42; 1 Ind, Dec. (x. s.) 27, 
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clause is interpreted in the ‘sense indicated 
in Scott v, Avery (1) and the Indian Con- 
tract Act, s. 28(the second paragraph of the 
exception 1 to s. 28 which has been re- 
pealed by the Specific Relief Act is worthy 
of note) then the present application is not 
analogous to a suit for damages for breach 
of contract (to which Art. 115 of the Indian 
Limitation Act refers) but it consists of 
proceedings for the recovery of the amount 
awarded by the arbitrator (cf. Art. 120 of the 
Indian Limitaticn Act) and time would 
commence to run when the award was 
duly made. 

In any case it is obvious that the objec- 
tion I am considering hasno reference to 
any delay in taking such proceedings as 
could have been taken in Court. The ob- 
jection refers to proceedings anterior to the 
time when the Court could intervene. It 
refers to the method in which the arbitra- 
tor made his award the law that he applied 
in making his award or the principles by 
which he conceived himself bound to be 
guided in coming to the conclusions which 
he formulated in his award. The 2nd 
respondent's grievance (if any) when truly 
stated is that the arbitrator has made a 
wrong award, inasmuch as he has proceed- 
ed to consider a claim that he should not 
have considered. The reason alleged why 
he should not have considered the’ claim 
is thatif the claim had been brought for 
adjudication in Court the suit would have 
been barred, 

In short the question placed before me 
is—in the language of Sir Erskin Perry, 
C.J. in the Khojas’ and Memons’ case 
[Hirbat v. Sonabai (3)} what law had 
been delivered to the domestic tribunal 
which the arbitration clause creates. For 
as Lord Macnaghten said: “ Arbitrators 
may be Judges of law as well as Judges 
of fact’ and he adds inthe same sentence 
“an error in law certainly does not vitiate 
an award:” Ghulam Khan v. Muhammad 
Hassan (4). Itis significant that tke rule 
of law which isin question here is one of 
adjective law. But for the present it is 
enough to say thatassuming that the arbi- 
trator should have stated a case for the 
opinion of the Court or that his decision 
was wrong (which as I shall presently in- 
dicate would not appear to he the case 

(8) gen) Perry O. C. 110 at p. 122: 4 Ind. Dee, 
0.5. a 
‘ (4) 29 Ò. 167 at p. 186; 29 I. A. 51:6 GC, W, N. 296; 
12 M. L. J. 77; 4 Bom, L., R. 161; 8 sar. P, C. J. #544 
25 P. R. 1902 (P, C), ih 
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even had Art. 115 of the Limitation Act 
been applicable by analogy) these objec- 


tions are not now open to the second re-. 


spondent. 

Reliance was placed upon a judgment 
reported in In the matter of the Arbitration 
Act (5). In. that case (which seems io have 
been decided ex parte). the objections to the 
validity of the award were upheld. Two 
objections were taken. “The first which is 
discussed at length inthe judgment was 
that the Official Receiver of the estate of 
an insolvent cannot take advantage of the 
clause for arbitration entered into by the 
insolvent. The decision on that point 
was fatal to the arbitration proceedings. 
Then the penultimate paragraph of the 
judgment deals with the second question 
propounded on page 25*, viz., “the right of 
a party to submit to arbitration a claim for 
damages arising out of such contract after 
his right to sue for it is statute-barred” 
and the answer is thus given. 

“The second objection is equally fatal 
to the award. The Official Receiver could 
only refer subsisting differences to arbitra- 
tion, as he has purported to do. He clothed 
Mr. Brachi with authority to decide those 
disputes on 28th March, 1924, more than 
three years after the right to sue for re- 
covery of the claim in dispute had accrued 
and the claim had become statute-barred. 
There were, therefore, no subsisting differ- 
ences between the parties at the date of 
the reference. The applicant was not 
bound to -go to arbitration. His simple 
answer to the claim was thatthe right to 


enforce thi alleged claim had been-lost by . 


lapse of time.” 

With the utmost respect, I am unable 
for the reasons I have already given to 
accept this. Apart from those reasons, a 
dispute or a difference does not cease to 
be subsisting because it is three years old, 
though the Indian Limitation Act may re- 
quire the Courts to dismissa suit based 
on the disputed claim. Nor is a right 
necessarily extinguished because it has not 
been enforced for the period referred to in 
the First Schedule of the Limitation Act 
unless the right claimed refers to the 
possession of property and s. 28 of the said 
Act is applicable or forsome similar reason. 
Again a person may agree to pay a barred 
‘Geb? and a fortiori to submit to arbitra- 
(5) 95 Ind. Cas. 750; 195. L, R. 24 at p. 30; A. I. 


R.1926 Sind 209. . 
*Pago of 19 S. L. R—[Ed) 
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tion the significance of the Indian Con- 
tract Act, s. 25 (3) must not be overlooked. 
As I have already said it is not for me to 
say in these proceedings whether there was 
any such agreement. - 

But assuming that the principle of 
Art. 115 of the Limitation Act applies one 
party may contend and the other deny 
that a suit (or other legal proceedings in 
Court) would be barred.: That question 
would be a “difference” or “dispute” and 
would have to be decided by the arbitrator. 
In some cases that would be a question of 
law in others of fact. 

Speaking with reference to the facts of 
the present case I will assume for a moment 
that thearbitrator was bound to disregard 
any claim which could not be enforced by 
asuit. There is nothing to show that he 
did not do so. The question might have 
depended upon whether the 1st respondents 
were prosecuting with due diligence any 
civil proceedings under s. 14 of the Indian 
Limitation Act as they apparently were and 
whether, therefore, any portion of the time 
between the arising of the disputes and 
the commencement of the arbitration pro- 
ceedings, should be excluded for the pur- 
pose of computing the period of limitation. . 
Again it may be that the party in the 
position ofadefendant has been absent from 
British India (s, 18 of the Indian Limi- 
tation Act)on which state of facts a deci- 
sion wasgiven by Kemp, A. J. O., between 
James Finlay & Co. and Anandji Damo- 
dar* so that even if the disputes arose 


*The judgment in the case cited above is appended 
below.—[Ed.] ; 


SIND JUDICIAL COMMISSIONER'S COURT. 
MISOELLANEOUS JUDICIAL Case No, 170 oF 1918, 
September 12, 1918. 

Present:—-Mr. Kemp, A. J. C. 

Messrs. JAMES FINLAY & Co., Lrp.— 
RESPONDENTS I 
VETSUS 
Seth ANANDJI DAMODHAR—Rzsponpents IT. 

JUDGMENT.—This is an application to file an 
award under s. II of the Indian Arbitration Act. 

It appears James Finlay & Co. sold 190 tons White 
Java Sugar to Seth Anandji Damodhar by 3 contracts 
of different dates between 17th March, 1913, ard 30th 
July, 1913. Miti khari notice was sent on 3rd Janu» 
ary, 1914, but the purchaser failed to take delivery. 
On 16th January, 1914, James Finlay & Co., claimed 
damages by their letter of that date sent to the pur- 
chaser by registered post. This was returned un- 
delivered as the 2nd respondent had left Karachi. 
Presumably he did not wish to face the music. It 
appears, however, that he had some immoveable pro- 
perty in Malir as in the present year the price of 
land rose. Second respondent returned here in Apri} 


` 
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more than three years ago it does not 
follow that a suitbased on those disputes 
would be barred. Assuming that the answer 
to that question would have to affect his 
decision whether or not the suit would be 
barred would be a question for the deci- 
sion of the arbitrator. 





this year. In the interval James Finlay & Co. had, 
on 30th January, 1914, written to him through the 
registered post at an address c/o one Meghji Par- 
manand, Kutch Mandvi where they heard he had gone. 
After 2nd respondent's return to Karachi in April, 
1918, James Finlay &Co.,sent hima notice on 1st May, 
1918, calling upon him to go to arbitration and appoint 
hia arbitrator within 7 days. This he failed to do. 
Soon 14th May, 1918, James Finlay & Co., appointed 
Mr. Nicholas as his arbitrator. On 16th May, 1918, 
the arbitrators intimated by letter tc 2nd respondent 
that they would proceed with the arbitration on 24th 
May, 1918. Second respondent admittedly received 
that intimation. On 22nd May, 1918, his Pleaders 
wrote to the arbitrators saying they were applying 
for an injunction. The arbitrators replied they would 
proceed on 24th May, 1918, unless an injunction was 
served on them. 

On 24th May, 1918, 2nd respondent and his 
Pleader’s assistant appeared before, the arbitrators 
and admitted the claim but said it was barred by: 
limitation. James Finlay & Co., replied that 2nd 
respondent was out of British India and so limita- 

. tation was saved. The arbitrators, as their award 
shows, took evidence on this point and decided the 
claim was not barred. Second respondent did not ask 
for further time to call evidence and the arbitration 
proceedings came to an end by the publication of 
the award dated 25th May, 1918, which is now sought 
to be filed in this Court. 

Second respondent's contention before me is that 
the contract for arbitration had fallen through and 
the claim was time-barred and the arbitrators had no 
jurisdiction to decide the dispute. Now there is 
nothing in the conduct of James Finlay & Co. to 
suggest to me that they had abandoned their right to 
go to arbitration and to compel 2nd respondent te 
do the same. They have explained why they took no 
steps to have an ex parte arbitration during 2nd re- 
spondent's absence from Karachi. They were afraid 
that the Court might hold that as the letter addressed 
to 2nd respondent here was returned undelivered, any 
ex parte arbitration proceedings they might hold were 
null and void. They further addressed a letter to 
2nd respondent at Kutch Mandvi after he had run 
away. That they had not given up their right to an 
arbitration is further clear from the fact that the 
moment they knew of 2nd respondent's return here 
they called upon him to appoint his arbitrator. I, 
therefore, think the arbitrators had authority to act 
and that the clause for arbitration had not been aban- 
doned nor had it lapsed by operation of law. Nor 
does it appear that this particular point was raised 
before the arbitrators. What was contended there 


was that the claim was barred not that the submission | 


elause had fallen through. (See the award). But 
evenif this point had been taken I am of opinion 
that the arbitrators had power to decide whether they 
had jurisdiction or not. They had power to find on 


the facts which would give them-jurisdiction and pro- ` 


yided their decision is not palpably wrong the Court, 
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The objectionsto the award will, there- 
fore, be disallowed and the award will be 
filed. The lst respondents’ costs will be 
paid by the znd respondents, ; 
P. B. A.. Award filed. 
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will not interfere with it. See Ghulam Khan v ~ 
mad Hassan (E. Asa matter of fact Lam of pane 
they were right. The casein Ram Kumar Singh v. 
Jagan Mohan Singh (2) cited for the 2nd respondent 
has no application as it was found there specifically 
that the arbitration proceedings had been aban- 
doned. 

Nor was there anything to prevent the arbi 
from determining whether the claim oe 
That was clearly a dispute arising out of the contract. 
(See cl. 14 “Disputes of whatever nature, etc.) The 
2nd respondent now says he has evidence to show he 
was inBritish India—Ahmedabad—during his absence: 
from Karachi. Well, if he has, he should have pro~ 
duced it before the arbitrators. He appeared before 
them and was heard and did not ask for time to call 
evidence on the point of where he was staying. He 
cannot now be stowed Ae doso. It even appears he 
ubpæned—one of the arbitra’ i 
into bange trators but has not put him. 

presume, therefore, that his intention was i 

to annoy that particular arbitrator and if such neras 
be the case I warn him that such action is an abuse 
of the procedure of the Court and likely to get him 
into troubla, No explanation has been offered me 
why the arbitrator after being subpæned was not 
called. Nor do I consider that such procedure re- 
dounds much to the credit of his legal advisers. 

The 2nd respondent is entirely undeserving of any 
consideration. He ran away to avoid payment of a 
first liability without leaving any address where busi- 
ska cose er find him, On his return 4 years 
ater he pleads limitation althou, its 
amount ba otherwise due. TED He eae the 

ward filed. Second responde 

spondent’s costs. saka La ara 


(D) 29 C. 167; 291. A. 51; 60. W. N. 296: 12 MLL 
J. 77; 4 Bom. L. R. 161; 8 Sar. P. G. J. 154. 95 PR 
Ti Bon ; 8Sar. P. 0. J, 154; 95 P.R. 


(2) 9 Ind. Cas. 80; 33 A. 315; 8 A, L. J. 66, 
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~ LAHORE HIGH COURT. 

Crvit Reviston Petition No. 729 or 1926. 

February 2, 1927. 

Present :-—Mr. Justice Dalip Singh. 
KARM CHAND—Dsranpant—PsritioNnER 
versus 
Musammat JASODHAN-— PLAINTIFFE— 
RESPONDENT. 

Arbitration—Reference without intervention of Court 
—-Remission of award to Umpire, legality of—Um- 
pire deciding case on notes of arbitrators without notice 
to parties—-Legal misconduct. 

Where an award is made by an Umpire on a re- 
ference without the intervention of the Court, the 
Court has no power to remit the award to the Umpire, 

. bp. 897, col. 1.) 

Riaz-ud-din v. Shuja-ud-din (4), followed. 

An Umpire is guilty of legal misconduct where 
he holds no enquiry and decides the case on the 
notes of the arbitrators without giving notice to the 
parties to adduce evidence or state their case on the 
evidence produced. [p. 896, col. 2.] 

- James Finlay & Co. v. Firm of Asudamal Harbhag- 
wandas (2), Dhanasing v. Ramchand(5) and Inre Broak 
(6), followed.: JAN : 

Petition for revision of an order of the 
Additional District Judge, Lahore, dated 
the 24th July, 1926, reversing that of the 
Sub-Judge, Fourth Class; Lahore, dated the 
21st April, 1926. 

Mr. J G. Sethi, for the Petitioner. 

Mr. M. L. Puri, for the Respondent. 

JUDGMENT.—In this case there was 
a dispute between the parties as to the 
amount or number of ornaments in the 
possession of the petitioner which he has 
agreed to return to the respondent who was 
his wife. The parties agreed to refer the 
dispute to arbitration. Two arbitrators 
were appointed and it was agreed that if 
- the arbitrators differed they were to appoint 
an Umpire and the decision of the majority 
was to prevail, The two arbitrators dis- 
agreed, one holding that the value of the 
ornaments was Rs. 400, the other holding 


that the value was Rs. 800 plus Rs. 40 on’ 


account of arrears of maintenance. An 
Umpire was thus appointed and he, without 
calling upon the parties or giving any 
notice to them, proceeded to give his de- 
cision in which he agreed with the second 
arbitrator's decision. ‘Thereafter the re- 
spondent wished to make the award a rule 
of Court. Various objections were taken by 
the petitioner., | 

The trial Court held that the arbitrators 
had exceeded their powers in dealing with 
We: question of arrears of maintenance 
which had not been referred to them. 
Following Dhanpat Rai v. Kahn Devi (3) it 

(1) 23 Ind. Cas. 422; 30 P. R. 1914; 11 P. W. R. 1914; 
31 P. L R. 1914, 


. 


KARAM CHAND V. JASODHAN. 


[100 I. CO. 1927] 
held that the award could not be filed. It 
also held on the authority of James Finlay 
& Co, v. Firm of Asudamal Harbhagwandas 
(2) that the Umpire had been guilty of legal 
misconduct because he held no enquiry and 
decided the matter on the notes of the 
arbitrators without giving notice to the 

, parties to appear before him and to state 
their case and adduce evidence. It also 
held that the award of the second arbi. 
trator with which the Umpire had agreed 
was illegal because the award itself stated 
that the arbitrator had based his award- on 
private enquiries. It also held that the 
document was not properly stamped. Asa 
result it dismissed the application to file 
the award. 

In appeal the learned District Judge held 
that the Umpire had been guilty of legal 
misconduct and that the objection taken 
fell under para. 14 (c) of the Second Sche- 
dule of the Civil Procedure Code, but the 
Court ought to have remitted the award 
to the Umpire. As regards the arrears of 
maintenance it held that that amount was 


separable and following the Privy Council ' 


ruling Amir Begam v. Badr ud-Din Husain 
(3) it held that this was nota bar to filing 
the award, 

In revision Counsel for the petitioner has 
urged that as the award was without the 
intervention of the Court the Court has no 
power to remit the award to the Umpire. 
He cited Riaz-ud-Din v. Shuja-ud-Din (4) 
a Single Bench ruling of this Court which, 
however, was upheld in Letters Patent 
Appeal. The decision of the Letters Patent 
Bench is not reported but I appeared in 
the case myself and I remember the argu- 
ments addressed to the Court. Two points 
arose in that case for decision:— 

- “(1) Whether the Court could correct an 
error of an arbitrator appointed without the 
intervention of Court; / i 

< (2) Whether it could remitan award to 
the arbitrator on the ground of. illegality 
apparent on the face of it or on the ground 
of a decision in excess of the powers of the 
arbitrator. The appeal was dismissed by 
the Letters Patent Bench as stated above. 

Counsel for petitioner next contended 
that it was legal misconduct on the part- of 


(2) 12 Ind. Cas. 637; 5 S. L. R. 89. 

(33 23 Ind. Cas. 625; 36 A. 336; 18 C. W. N. 755; 1 
0. D.J. 249; 12 A. L. J. 537; 170. C. 120; 16 'B, 
413; (1914) M. W. N. 472; 16 M-L. T. 35; 27 M-L. J, 


181; 19 0. L. J. 494. (P. 0.). | 
(4) 78 Ind. Cas, 1042; A. IR. 1925 Lah, 86, - 
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the Umpire to decide the case without 
giving notice to the parties or hearing 
their comments on the evidence produced. 
He has cited James Finlay & Co. v. Firm 
of Asudamal Harbhagwandas (2) and Dhana- 
singh v. Ramchand (5). These cases refer 
to an English case raported as In re Broak 
(6). Counsel for respondent has not shown 
me any ruling tothe contrary. 
Following these rulings and the ruling 
of our own Court reported in Riaz-ud Din 
v. Shuja-ud-Din (4) which is binding on 
me I hold that the Court had no power to 


remit the award tothe Umpire and as the’ 


Umpire was guilty of legal misconduct the 
award could not be filed in Court. I, there- 
fore, accept the revision, set aside the 
decree of the learned Additional District 
Judge and restore the decree of the first 
Court refusing to file the award. In the 
circumstances, however, I leave the parties 
to bear their own costs throughout. L note 
that the Counsel for the petitioner agrees 
to return the ornaments which he admitted 
were in his clients possession to the re- 
spondent. 

ALN. A. Revision accepted. 

0) S3 Ind. Cas, 543; A. 1. R. 1924 Sind 27; 17 S. L. 


„172. 
(6) (1864) 33 L, J. O. P. 246; 16 0..B. (x. s.) 403; 10 
Jur. (N. s.) 704; 10 L. T. 378; 143 E. R. 118s; 139 R. 
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_ PATNA HIGH COURT. 
MIsoOELLANEOUS JUDICIAL Oase No, 128 
oF 1925, 

July 12, 1926. 

Present:—Sir Dawson Miller, Krt., Chief 
Justice, and Mr. Justice Foster. 
Maharaja GURU MAHADEO ASHRAM 
PRASAD SAHI BAHADUR— ASSESSEER 

. versus 
Tan COMMISSIONER or INCOME-TAX 
BIHAR anp ORISSA. 

Income Tax Act (XI of 1922), ss. 8, 12, 66—Interest 
on securities hypothecated to Bank as security for 
overdraft, whether taxable-— Received, meaning of— 
Nimak sair, whether liable to be taxed—Reference— 


_ Finding of fact—Interference. 


Certain Government securities were deposited with 
a Bank as security for overdraft. Some of them 
were endorsed: over in favour of the Bank . A power- 
ofattorney was also given to the Bank authorising 
it to transfer any of these securities to itself or to 
others: “The Bank collected the income from the 
securities and credited the same to the assesses from 
month to month and the interest on the overdrafy 


a 
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was debited similarly. The owner was assessed on the 
income of the securities It was contended that the 
income from the securities, at least to the extent of 
the interest on the overdraft paid to the Bank should 
be deducted from his taxable income: 

Held, (i) that the securities in no way ceased to be 
the property of the assessee and that the income 
from them was, therefore, a part of the income of the 


. assessee; [p. 900, col. 1.1 


(i) that the income was ‘received’ by the assessce, 
as it was received by the Bank as his attorney and 
on his behalf, although the Bank had a charge over 
it; and [p. 901, col. 1] 

(iii) that the assesses was, therefore, liable to be 
assessed on the whole income. |p, 200, col. 2.) 

Nimak sair, that is, income from the settlement of 
the right to collect a particular kind of earth in a 
particular area during a particular season for the 
purpose of extracting saltpetre, where it is of are- 
curring nature, is similar to rent and royalties froin 
the letting of coal and other minerals and is liabie 
to be taxed as income from ‘other sources’ under s. 
12 of the Income Tax Act. [p. 901, col. 1.7 : 

A finding of fact arrived at by a Commissioner is 
binding on the High Court in a reference under the 
Income Tax Act where it is not vitiated by any im- 
proper process or by failure to give effect to some 
rule of law. [p. 901, cols 1& 2.) 

ORDER OF REFERENCE.— 
Under s. 66 (3) of the Indian Income 
Tax Act, I havethe honour to refer the 
following questions to the Patna High 
Court. The questions framed by the Court 
are:— 

“First, whether from the income of the 
assessee from his securities the amount of 
interest charged by the Bank on the over- 
draft of the assessee is deductible for the 
reason that the Bank holds the securities 
asa pledge and hypothecation against the 
overdraft allowed by them under express 
endorsement in their favour or under a 
power-of-attorney, and whether this income 


“is governed by s.8orby s. 12 of the Act, 


and secondly, whether the income frem 
nimak sair is not assessable under the law 
on the grounds that itis the price of the 
earth sold and is casual and is exempt 
under the Permanent Settlement Regula- 
tions.” , 

2. The facts of the case are ab follows: 

The assessee, Maharaja Guru Mahadeo 
Ashram Praead Sahi of Hatwa, filed a 
return showing, inter alia, the following in- 


come! 
- Rs, P: 
Interest on securities, in- 
cluding debëntures already 
taxed... e, bee 
Interest on securities of the 
Government of India oe: . 
the Local Government that 
2,310° 0 0 


AS, 


159,523 0 0 


are to beincome-fas free .., 
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Appended to the return wasa detailed 
statement of the securities which make up 
these items. The former consists of the 
Calcutta Port Trust Debentures of 1897 
and 1900, Calcutta Municipal Debentures 
of 1909-10 1912 and 1913, Government Pro- 
missory Notes of 1865, 1900-01, 1596-97 and 
18t5, and War Loan of 1929-47 and the 
latter consists of income tax free 5 year 
bonds of 1926. Atthe foot of the statement 
was the following declaration signed by 
the assessee himself: “I hereby declare 
that the securities on which interest as 
above specified has been received are 
my own property and were in the posses- 
sion of the Imperial Bank, Calcutta, at the 
time when income-tax was deducted.” 

So far as these two items are concerned, 
assessment was made by the Income Tax 
Officer according to the return but I may 
mention that in review I allowed a deduc- 
tion of Rs. 19,644, being the interest on a 
loan taken for the sole and express purpose 
of purchasing some of the securities. 

The assessee now claims to deduct a 
further sum of Rs. 82,179 being the interest 
on an overdraft of nearly 13 lakhs granted 
by the Imperial Bank on security of the 
stocks in question, He states that nearly 
5 lakhs worth of securities were endorsed 
in the name of the Bank and that the Bank 
holds a general power-of-attorney from him 
11 respect of the rest. 

3. It seems convenient to consider first 
the second part of the firat question framed 
by the Court, namely, whether s. 8 ors. 12 
ofthe Act applies to the income in question. 
Section 6 of the Act enumerates six heads 
of income chargeable to income tax, the, 
second of these being interest on securi- 
ties. Section 8 describes the head of income 
more fully and enacts that the tax shall be 
payable by an assessee under the head 
“interest on securities in respect of the 
‘interest receivable by him on any securi- 
ties of the Government of India or of a 
Local Government oron debentures or other 
securities for money issued by or on behalf 
of a local authority or company.” I submit 
that there can be no possible doubt that 
-the-debentures ‘and other securities under 
consideration are securites 
meaning of as. 6 (ti)and 8. Now, s. 12 
enacts that the-tax shall be payable by an 
assessee under the head “other sources” 
inf respect of income profits and gains of 
every kind and from every source to which 
this Act applies: if not included under any 


within the. 
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of the preceding heads. By the very words 
of the Act itself, s. 12 cannot apply to 
interest on securities within the meaning 
of s.8, In my opinion, therefore, the sums 
in question are chargeable under s. 8 and 
not under s. 12. 
4 Ifthe income is chargeable, as I con- 
tend, under s. 8, then under that section 
the tax shall be payable in respect of the 
interest “receivable” by the assessee. The 
assessee argues that the interest is receiv- 
able by the Bank and not by him, because 
some of the securities are endorsed in the 
Bank's favour and in respect of the rest 
the Bank holds a general power-of-attorney 
from him. I would first refer the Hon'ble 
Court to the assessee's certificate quoted in 
paragraph 2 of the statement. He there 
definitely states that the securities are his 
own property. In the second place, in my 
review order of May 29, 1925, I arrived at 
a definite finding of fact that the interest 
in question was actually received by the 
assessee. This finding was arrived at after 
inspecting the assessee’s pass-book volun- 


ee 


tarily produced by him which showed that © 


the interest on securities was credited to 


his account and that His account waa debit- 


ed with the interest due from him; so far 
from the interest not being receivable by 


‘him, it was in fact received by him. 


submit that under the law the Hon'ble 
Court cannot go behind my finding of fact, 
Moreover under the law someone is charge- 
able to income tax in respect of these 
securities and if the assessee is not charge- 
able, the Bank must be. But if an attempt 
were made to charge the Bank, it would 
surely object that the interest was not 
received by it, as it had credited the 
assessee's account with the interest. 

5. (i) The assessee’s return of income 
showed Rs. 36,057 from other sources which 
includes Rs. 3,107 from nimak sair which 
he has given in the detailed explanation of 
the return. The figure was accepted and 
assessment was made according to the re- 
turn. Nimak sair isthe income from the 
settlement of the right to collect a particu- 
lar kind of earthin a particular area during 
a particular season for the pyrpose of ex- 
tracting saltpetre. This was admitted by 
the assessee's agent during the hearing 
of the review. In the statement appended 
to the return of income for the year 1923-24 
nimak sair is alternatively described aa 
“Income from letting out the right tq 
collect earth for saltpetre,” He thus ada 
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mitted that it is not the. price of earth 
sold. In a note appended to his return 
‘for 1925-26 it is stated that nimak sair 
should be exempt from taxation, because: 
“it isa sort of ground-rent.” The assessee 


_ 18, therefore, giving different and irrecon-. 


‘cilable descriptions of this source of income 


“in order to evade his liability. I submit 


‘that my finding in review that nimak sair 
‘is not the price of earth for saltpetre is a 
‘finding of fact supported by the assessee’s 
own statement. ` 

(ii) Nor again is the income casual. It 
‘is shown inthe return for 1923 24, 1924-25 
‘and 1925-26. Itis~thus clearly capable of 
repetition. A reference is invited to the 
decision of the Allahabad High Court in 
Miscellaneous Case No. 307 of 1924, In the 
matter of Messrs. Chunni Lal Kalyan Das 
(1), printed at page 179 ofthe Income Tax 
‘Manual. That decision is to the effect that 
‘a receipt is not necessarily casual because 
it only occurs once, the test is whether the 
nature of the transaction is non-recurring. 
I further submit that under s. 4 (3) (vii) a 
receipt is not exempt merely by being 
causal but must be both causal and non- 
fecurring. The asséssee’s own return 
showed that this does in fact recur, In my 
opinion, therefore, the receipt from nimak 
sair is neither casual nor non-recurring. 
" (tii) As regards the question whether in- 
tome from nimak sair is “exempt under 
the Permanent Settlement Regulations,” I 
submit in the first place that no income 
is exempt under the Permanent Sattlement 
Regulations which were passed long be- 


‘fore the income tax was enacted. I assume 


that there is an implied reference to the 
decision of the Patna High Court in Mis- 
cellaneous Judicial Case No. 53 of 1923 
{Maharajadhiraj of Darbhanga v. Commis- 
sioner of Income Tax (2)] that non agri- 
cultural income of permanently settled 
estates is not liable to income tax if it, 
was included in the assets of the estate 
at the time of the Permanent Settle-. 
ment and that the real quastion is whether 
income from nimike sair is governed by, 
that decision. Now, in the first place, the’ 
assessee has at no stage ofthe case either’ 
produced any evidence on this point or, 


even applied for any opportunity to do so.” 


The claim that this sair is governed by the. 
Permanent Settlement was not made either. 
in. the ap peal petition or in the application’ 
“(1) 86 Ind. Cas. 189; 47 A: 368/23 A.L. J. 65; L. 
R. 6 A. 198 Civ.; A. I. R.-1925 All. 469. = 
(2) 78-Ind; Ous. 783; 2 Pat. L, R 25 Or. (1924) Pat. 69; ; 

J Pat. 470; 5 P, L, T. 459; A.D, R. 1924 Pat, 474, 

. . 
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for review. There is thus no evidencs 
whatever in support of the ‘implicit allega- 
tion that nimak sair was included in the 
assets of the Hatwa Estate at the time of 
the Permanent Settlement. A reference to 
the Permanent Settlement Regulations of 
1793 further shows that ordinarily only 
jalkar, bankar, falkar, and ground-rents of 
markets were allowed to the zemindars and 
all other sairs were prohibited. If, there- 
fore, the present contention had been really 
before me in review, I should have been 
entitled to find asa fact that income from 
nimak sair was not iacluded in the assets 
of the estate at the time of the Permanent 
Settlement and that it is, therefore, liable to 
be assessed to income tax. 

6. On a point of procedure, I beg res-. 
pectfully to point out that the Court has 
directed me to state acase on an alleged 
point of law. that that was never raised 
before me, Section 63 (3) of the Act pro- 
vides that the High Court may order the 
Commissioner of Income Tax to state a case 
when he has previously refused to state 
one on the ground that no question of law 
arose. In the present case I did not 
refuse to state a case on the question 
whether income from nimak sair was ex- 
empt under the Permanent Settlement 
Regulations because I was not asked to 
refer that question. The assessee did not 
in point of fact definitely frame the ques- 
tion that he wished to be referred; but as 
he did not even make the claim that is 
now put forward it is evident that this 
question of law was not even implicit in his 
application. 

Mr. K. P. Jayaswal with him Mr. H. 
Prasad, for the Assessee. 

Mr. C. M. Agarwala, for the Commissioner 
of Income tax. 


r JUDGMENT. 

- Miller, C. J.—This case comes before 
us under s. 66 of the Income Tax Act upon 
a case stated by the Commissioner of In- 
come Tax. The assessee, the Maharaja 
Bahadur of Hatwa, complains in respect 
of two items upon which he has been 
ássessed to income tax. The firstitem is 
the income upon certain Givernment secu- 
rities valued at-41 lakhs of rupees which 
were deposited: with the Imperial Bank? to 
secure an overdraft which during the year 
of assessment has been taken aba sum of 
close upon 13 lakhs of rupees. The interést 
ayable upon the. overdraft amounted to 
Rs, “82179. Thee securities which were 


900 
lodged with the Bank to secure payment 


of the interest upon that overdraft brought | 


in an income in the way of dividends of 
Rs. 1,59,000. These dividends as they fell 
due were received by the Bank under a 
general power-of-attorney granted by the 
assessee tothe Bank. They were credited 
to his account and from month to month 
the sums due for interest on.the overdraft 
were in thesame way debited tothe asses- 
see's account. The assessee contends that 
this soiree of income, at all events to the 
extent of Rs. 82,179, which represents the 
interest on the overdraft paid ta the Bank, 
should be deducted from his taxable in- 
coms. The argument put before us in 
the case is, in the first place, that these 
‘securities having beer. hypothecated to the 

- Bank by way of security for the overdraft, are 
in fact no longer the property : f the assessee 
and ought to be treated as the property of 
the Bank. The Bank, however, merely has 
acharge upon the interest of these pro- 
perties to secure payment of the interest 
on the overdraft and possibly a charge upon 
the corpus to secure re-payment of the over- 
draft itself but the securities in no way 
cease to remain the property of the assessee 
andthe dividends payable on the securities 
are uncoubtedly part of the income uf the 
assesses, 

The main argument addressed to us is an 
argument based really upon the analogy of 
the deductions which are made in the case 
of a business where if the business con- 
cerned borrows money from the Bank in 
order to invest it in the business as part 
of its capital, then the interest payable to 
the lender upon the sum so borrowed may 
be deducted from the profits of the business, 
The principle in such a caseis nq doubt 
a sound one, andit has been recognised by 
the framers of the Income Tax Act but only 
in the case of income dervied from business. 
Under s.10 of the Income Tax Act the tax 
is payable under the head “business” in 
respect of the profits or gains of the 
business carried on by the assessee, but 
from such profits or gains certain deduc- 
tions are allowed in computing the tax- 
able income. One of these deductions is, ` 

“In respect of capital borrowed for: the 
purpose of the business where the payment 
of interest thereon is not in any way 
dependent on the earning of profits, the 
aurvunt of the interest paid,” 

It seems tome quite right and proper, 
gad in fact it is the law, that where persons 
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carrying on business have to borrow money 
forthe working capital of their business, 


_that which they have to expend in order 


to obtain the capital should be deducted 
from the actual profits which they make; 


‘but in the case of a private individual us 
TE: . 


such considerations necessarily arise. 
the present case it cannot be said that the 
overdraft wasin any way obtained for the 
purpose of carrying on any business or, 
except to the extent of about 34 lakhs, for 
the purpose of investment producing 
profits which might be considered as in- 
come. Infact we do not know for what 
purpose the overdraft was taken with the 
exception of the sum named.’ Apart from 
that sum of 3} lakhs it does not appear 
that any of it was invested. It is notice- 
able that in the corresponding section, 
which applies to the present case, namely, 
s. B ofthe Act, no such deductions are there 
mentioned. That section says, 

“The tax shall be payable by an. assessee 
under the head ‘interest on securities’ in 
respect of the interest receivable by him 
on any security of the Government of India 
or of a Local Government, or on debentures 
or other securities for money issued by 
or on behalf of a local authority or a 
company.” 

Had it been intended that whege a private 
individual borrows money either from his 
Bank, or from any other source, he should 
be entitled todeduct the interest thereon 
from his taxable income, I have not’ the 
slightest doubt that some provision would 
have been made to that effect in the Act, 
but in the other sections of the Act, apart 
from those dealing with income derived 
from business, we find no such exemption 
included. Prima facie, therefore, the asses- 
see is bound to pay income tax upon all 
the profits which come under the head of 
“interest on securities.” Section 4 ofthe Act 
states in very broad terms what sort of 
profits and gains are to be taxed. It provides 
that 

“Save as hereinafter provided, this Act 
shall apply to all income, profits or gains, 
as described or comprised in s. 6, from 
whatever source derived, accruing or 
arising, receiving in British India, or 
deemed under the provisions of this Act to 


o* 


accrue, or arise, or to be received in British 


India.” 
Theincome in the present case clearly 
comes within that section and, unless the 


assessee can show that by some provision 


{100 1. O. 1927) 
in the Act heis entitled to deduct the sum 


. claimed from his taxable income, he must 


prima facie fail. Heis unable in the pre- 
sent case to show any such exemption com- 


“ing within the Act itself, Ihave mention- 


ed the fact thatasum of about 34 lakhs of 
the overdraft was taken for investment. 
Those investments form part of the securi- 
ties deposited with the Bank, and it is 
interesting to note that the interest on the 
loan to that extent amounting to Rs. 19,644 
has been allowed by the Commissioner as 
a deduction from the taxable income. This 
appears to have been done under general 
instructions from the Central Board of 
Revenue. Under 
Act it is done has net been discussed, but 
jt seems fair and reasonable that such 
deductions should be made. 

A further point which is of a technical 
nature was made on behalf of the assessee 
that the income was not really received by 
him. It was, however, received by his at- 
torney and received on his account, and 
although his attorney had a charge upon 


it for the interest due upon the overdraft 


that makes it none-the-less income received 
by the principal. It was received by the 
agent on behalf of the principal. On this 
part of the case, therefore, I consider that 
the assessee’s claim fails. 

The other point relates to a sum Rs. 3,107 
which comes under the head of “Income 
receivedfrom other sources.” The actual 
source from which this income is derived 
is stated by the Commissioner in the case. 
It is called nimak sair, that is, income 
from the settlement of the right to collect 
a particular kind of earth in a particular 
area during a particular season for the 
purpose of extracting saltpetre. It appears 
that earth of this description is found upon 
the assessee’s zemindari. The right to 
extract that earth is apparently let out to 
tenants and in return for that 1ight the 
assessee receives something in the nature 
of rent or royalty. It was contended that 
this is merely casual income and non-re- 
curring. That fact, however, seems to be 
concluded by the findings of the Com- 
missioner. Hestatesin his case that itis 
not casual income. It is shewn in the return 
for the years 1923-24, 1924-25 and 1925 26. It 
is thus clearly capable of repetition, and 
finally he says that in his opinion, the re- 
ceipts from nimak sair are neither casual 
nornon-recurring. That is a finding of fact 
and unless that finding of fact was come 
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to by some improper process or by ‘failure 
to give effect tosome rule of law it is bind- 
ing upon this Court. It has not been shown 
to us that the facts before the Commissioner 
were not such as to justify him in coming 
to that conclusion and, therefore, by his 


- conclusion we are bound. 


It was further argued with regard to this 
part of the case that the income derived 
from this source is really notincome at all, 
but in the nature of a sale ofa part of the 
earth appertaining to the assessee’s zemin- 
dari, in other words thatit was a transfer 
of one kind of capital into another, name- 
ly, the transfer of this particular sort of 
earth into money. It is, however, of a 
recurring nature and it is not casual and 
in such cases it seems to me that it is quite 
impossible to distinguish the rents or 
royalties, whatever they may be ealled, 
arising from this source, from the rents 
or royalties arising from the letting of coal 
or other minerals in the earth, or income 
which arises from the produce of the earth 
whetherit be thaton the surface or whe- 
ther it be that beneath the surface provid- 
ed thatit is not non-recurring or casual, and 
provided that it is not in the nature ofa 
sale. On this point, therefore, I think that 
the assessee’s case must fail. 

The result is that the decision of the 
Commissioner of Income Tax must be up- 
held and this application must be dismiss- 
ed. The-Commissioner is entitled to his 
costs in this case. 

Foster, J.—I agree. 


A. N. A. Appeal dismissed. 


LAHORE HIGH COURT. 
Sgcond Civin APPRAL No. 1027 or 1928. 
February 1, 1927. 

Present: —Mr. Justice Addison, 
BUTA SINGH —Venore—Derenpant— 
' APPELLANT 


- Versus 
RAHIM BAK HSH AND oTHERS—PLaINTIFFS 
— DEFENDANTS— RESPONDENIS 

Punjab Pre-emption Act (I of 1918), s. 6—Sale of 
building in village abadi-—Pre-emption—Immove- 
able property, what is—Consent of proprietors—eSale 
by major brother of minor brother's share—Major Lro- 
ther’s right to sell, question of—Necessary parties in 
pre-emption suit. 

The sale of a house by a kaminin the village 
abadi, the site of which belongs to the proprietary 
body is pre-emptible as what is sold is immoveablo 
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_yroperty for purposes of preemption, and the gues- 
“tion of consent by the proprietors does not arise in 
„such a case. 

In a suit for pre-emption where the sale is bya 
major on his own behalf and on behalf of his minor 
brother, the question of major brother's right to sell 
the minor's share does not arise as the necessary 
parties to such a suit are the pre-emptor and the 
vendee. - 

Second appeal from the decree of the 
Additional District Judge, Lahore, dated the 
yth January, 1926, reversing that of the 
Sub-Judge, Third Class, Kasur, District 
Lahore, dated the 13th August, 1924. 

Mr. Badri Nath for Diwan Mehr Chand, 
for the Appellants. 

Mr. Gulam Mohi-ud-Din, for the Re- 
spondent. 


JUDGMENT.—Siraj Din defendant 
No. 1 on his owh behalf and on bebalf of 
his minor brother, Miraj Din sold half a 
"house in village Lullianai to Buta Singh, 
defendant No.3 one of the Jat landlords 
of the village. Siraj Din and Miraj Din 
were owners of the superstructure with a 
right of residence, being kamins in the 
village. They only owned a half interest 
in the house in question the other half 
being owned by the plaintiffs who sued 
for possession by pre-emption making the 
vendee and the vendors parties to the suit, 
though, in my opinion, it would have been 
sufficient to make the vendee the sole party. 
The trial Court dismissed the suit, hold- 
ing that the majorbrother could not alienate 
the share of his minor brother and that 
ithad not been proved that the sale was 
for the benefit of the minor brother and 
also that as the site belonged to the village 
proprietors of whom the vendee was one 
and the sale was of the materials and the 
right of residence, the latter of which could 
not be sold, such a sale was void and not 
liable to pre-emption. On appeal, however, 
the learned District Judge decreed the 
suit on payment ofa sum of Rs. 80, this 
amount not being disputed before him. 

In this second appeal it was first'argued 
‘that the major brother had no right to sell 
his minor brother’s share and that, therefore, 
the sale was invalid andcould not be pre- 
empted. The District Judge, however, 
has held that under custom the elder brother 
was the guardian of his minor brother 
and*had the rizht to mortgage and sell 
his share. He further held that in this suit 
it was notnecessary to consider whether 
thé sale.was for the benefit of the minor. 


This ib gorreet law for. the only necessary. 


BUTA SINGH 0. RAHIM BAKUSH 


-the validity of the egale. 
-District Judge has found that by custom 
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party is the vendee who admits the sale and 
no question arises in thissuit as regards 
In any case the 


the elder brother bad a right to sell as 
guardian of the’ minor brother and that 
finding cannot be challenged here except 


-upon a certificate obtained under s. 41 of 
the Punjab Courts Act. 


, The next point taken was that defend- 
ants Nos land 2 had no right to sell the 
malba and the right of residence in half 
the house in question without consent of 
the village proprietors. Here, however, the 
sale was to one of the village proprietors 
and it must be presumed to be valid and 
with consent. Besidesin this suit to which 
the vendee and the pre emptors only are 
necessary parties this question’ does not 
arise. 

There is also no force in the argument 
that the sale of the superstructure with the 


Tight of residence ‘is not asale which can 
.be pre-empted under the Punjab Pre- 


emption Act. Immoveable property is 
defined in s. 3(25) of Act X of 1897 where 
it is said that ‘immoveable property’ shall 
include land, benefits to arise out of land; 
and things attached to the earth or per- 
manently fastened toanything attached to 
earth. What was sold in the present case 
obviously comes within definition and it 
was held in Banarsi Das v. Haji Abdul 
Ghani (1) that a standing building was 
immoveable property under: the General 
Clauses Actthere being no: definition of 
the term in the Pre-eemption Act. The 
plaintiffs are co sharers in the building that 
was sold and obviously under the Pre- 
emption Act theyare entitled to preempt 
the sale, as ownership of the site under that 
Act confers no right of pre-emption. 

There is alsono force in the contention 
that the learned District Judge should 
have remanded the suit to the trial Court 
to decide the issues other than Nos. 1, 2, 
and 6.He was perfectly entitled to decide 
the other issueshimself. Theonly other 
point to be decided of any importance so 
far as evidence was concerned was for what 
sum the preemption should be allowed 
and this was admitted before him to be Re.90. 
` The appeal fails and is dismissed with 
costs, 

R L. Appeal dismissed. 


(1) 1 Ind. Cas. 397; 10 P. R. 1909; 13 P. W. R. 
1909; 24 P, L, R. 1909, ‘ 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 
No, 1951 of 1924, 

January 3, 1927. 
Present :—Mr, Justice Duval and’ 
Mr. Justice Mitter. 
INDIA GENERAL NAVIGATION 
AND RY, Oo., Lro.—Daranvants— 
‘APPELLANTS 


VETSUS 
GIRIDHARILAL GOBARDHONE 
DAS, AND oTHers—PLAINTIFFS— 
RESPONDENTS. 

Carriers Act (III of 1865), ss. 9, 10—Notice under 
s. 10—Service'on local agent, validity of—Through 
booking, legal incidents of—Liability of carrier to 
whom goods are delivered. 

Where goods are addressed to a place beyond 
the scope of a carrièr’s business so that from one 
point he must forward them by ‘another carrier, the 
carrier is responsible for the goods for the whole 
journey unless he limits his liability by agreement, 
[p. 905, col, 2.3 


[ras nature of a through booking contract discuss- 
ed. 
Muschamp v' Lancaster and Preston Junction Ry., 
Co. (5) and London and North Western Ry. v. Hudson 
& Sons (13), followed. 

In view of the absence of any provision in the 
Oarriers Act corresponding tos. 140 of the Railways 
Act, a notice under s. 10 of the Carriers Act may be 


served on a local representative of the carrier. [p. 
904, col. 1] 


River Steam Navigation Co. v. Hazarimal Multan 
Mal (1) and British & Foreign Marine Insurance Co. 
- v, India General Navigation & Ry. Co, (14), explain- 


ed. s 

- Appeal against the decree of the District 
Judge, Bankura, dated the 2ad of July, 
1924, reversing that of the Munsif, Third 
Court at that place, dated the 25th of 
August, 1923. 

Mr, Amulya Charan Chatterjee and Babu 
Prakash Ch. Pakrashi, for the Appellants. 

Sir P.C. Mitter and Babu Ambicapada 
Chowdhury, for the E. I Ry. Co. 

Dr. Bijan Kumar Mukerjee for other Re- 
spondents. SLi 
JUDGMENT. 

Mitter, J.—This is an appeal from the 
decree of the District Judge of Bankura 
which reversed the decree of the Munsif 
_of Bankura. The India General Navi- 
gation and Railway Co., Ltd., and Rivers 
Steam Navigation Co, Ltd., have pre- 
ferred this appeal which arises out of an 
action commeneed by the plaintiffs’ firm 
for recovery of damages for short delivery 
of goods, The plaintiffs’ case is that one 
Rambilas Muralidhar consigned 129 
maunds 31 seers of lete'-nuts in 71 gunny 
bags to defendants-appellants at Daulat 
Khan Steamer Station for: delivery to 
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them at Bankura The defendant No. 4, 
appellant, undertook to carry the goods 
from Daulat Khan to Bankura via the 
Eastern Bengal Railway (defendant 
No. 3), the East Indian Railway (defend- 
ant No. 2) and the Bengal Nagpur Rail- 
way (defendant No. 1), The plaintifs 
further alleged that when they went to 
take delivery of the goods at Bankura 
Station there was. short delivery by 31 
maunds 284 seers of which the then cur- 
rent price was at Rs.19 per maund; and 
that they exchanged correspondence with 
the different Companies from which it 
transpired that servants of defendant 
No. 2 misappropriated the same and the 
reason for making all the Railway and 
Steamer Companies parties to the action 
was stated to be the fact that the goods 
passed through the lines of all the defend- 
ant Companies. The claim was laid at 
Rs. 629. The defendants Steam Naviga- 
tion Co. and another who are the appel- 
lants before us contended inter alia that 
the suit should fail for want of proper 
notice, that they made over the goods in 
good order to the Eastern Bengal Railway 
at Khulna on the Ist February, 1922, and 
that thereupon their liabilities ceased. 
The Munsif found that notices had been 
served on the defendant Companies ac- 
cording to the provisions of s. 77 of the 
Railways Act and that the loss of the 
goods in question occurred while the goods 
were in transit on the Hast Indian Rail- 
way (defendant No. 2) and passed a de- 
cree for the amount claimed against the 
East Indian Railway and dismissed the 
suit against the other Railway Companies - 
a3 also against defendants Steam Naviga- 
tion & Co. and another who are the 
appellants before us. The East Indian 
Railway appealed to the District Judge 
making the plaintiffs’ firm alone as party 
respondent. Sometime after the period 
of limitation had expired for filing the ap- 
peal, defendant No. 4 was made a party 
respondent to the appeal. The appeal 
was heard and the appeal was decreed and 
the plaintiffs’ suit was dismissed against 
the East Indian Railway Co., on the 
ground that notice under s,77 of Indian 
Railways Act was not a proper notice as 
it was served more than six month after 
the delivery of the goods for carriage hy 
the. East Indian Railway Co. But a de- 
cree was made. against defendant Steam 
Navigation Oo. dnd another. It will be 
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noticed here that plaintiff preferred no 
appeal against the decree of the Munsif 
dismissing his suit against defendant 
No. 4. The lower Appellate Court in 
passing a decree against defendant No. 4 
was evidently purporting to act under O. 
XLI, r. 33 of the Code of Oivil Procedure 
and it may bea question if the defendant 
No. 4 could be added as a respondent if 
the period of limitation for filing an appeal 
against him has expired. However, as 
this point was not taken by the appellant 
in their memorandum of appeal nor urged 
before us, we do not think we should per- 
mit it to be raised. In second appeal the 
learned Advocate for the appellants raises 
two points: first, that the suit should 
have been dismissed against defendant 
No. 4 as there was no service of notice on 
them under s. 10 of the Indian Carriers 
Act (IIL of 1865). It is said that although 
notite was served on the local agents of 
the Company at Daulat Khan, no notice 
having been served on their agent at Cal- 
cutta the notice is invalid, and reliance is 
‘placed on River Steam Navigation Co. v. 
Hazarimal Multan Mal (1) in support of 
the contention. The second point raised 
is thatas the goods were admittedly in 
order when the river journey was com- 
pleted and the goods were made over to 
the Eastern Bengal Railway the liabilities 
of the defendant Steam Navigation Oom- 
pany ceased, as it is admitted by the 
plaintiffs that the "loss occurred in transit 
- over the East Indian Railway. To the 
first contention the learned Vakil for the 
respondents replies by arguing that the 
Qarriers Act does nowhere state that 
the notice under-s. 10 should be served 
on the agent at Calcutta and there is no 
such corresponding provision in the Car- 
riers Act as we have in s. 140 of the 
Indian Railways Act and consequently 
the cases cited have no application. We 
think this contention of the learned 
Vakil for the respondents is well-founded 
and must prevail. All that the cases 
‘cited by the appellants lay down is that 
where notice under s. 10 of the Carriers 
Act has not been shown to have been 
duly served knowledge aliunde of the 
service of notice by the common carrier is 
not spfficient. 


The second point raised by the appel- 
lants is one of considerable difficulty. . The 


(1) rr Ind, Cas. 919; 27 Oi Le Ja 294: 
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argument for the appellants assumes 
that there area series of contracts with 
different Companies and there isnot one 
contract with the Steam Navigation Com- 
pany; or Rivers Steam Navigation Com- 
pany at Daulat Khan. This argument-re- 
ceives considerable support from the deci- 
sion of Mr. Justice Brett in Norang Rai 
Agarwalla v. Rivers Steam Navigation Co. 
(2) and of Mr. Justice Mitra and Mr. 
Justice Caspersz in Gokal Chandra Das 
v. India General Steam Navigation & Ry. 
Co. Lid. (3) to this extent that so far as 
liability for any loss for the river portion 
of the journey is concerned it is to be 
governed by the Carriers Act and liabil- 
ity for any loss arising in the journey 
by rail is to be determined by the 
Indian Railways Act. As to how far this 
view aboutthe differentiation of liabilities 
is right may bea matter open to question 
and we find indications of a contrary opin- 
ion in an elaborate and learned judgment 
of the learned Chief Justice in the case of 
Dekhari Tea Co. v, Assam Bengal Ry. 
Co. (4). In that case the learned Chief 
Justice observed as follows :— 

“The facts here seem tome to be dis- 
tinctly stronger than those in any of the 
leading cases which were decided with re- 
ference to contracts by Railway Com- 
panies to carry to places that were on other 
Companies’ lines [Muschamp v. Lancas- 
ter and Preston Junction Ry. Co. (5), 
Scothorn v. South Staffordshire ‘Ry Co. (6) 
and Bristol and Exeter Ry. v. Collins (7)], 
or to carry to a point beyond their own lines 
which involved transport by water [Wilby 
v. West Cornwall Ry. Co. (8) |. i 

“Subject to any written documents, it is 
a question of fact for a Jury to say whe- 
ther'there was one contract, or more than 
one. The basis, however, of the above 
decisionsis that it would be a strained and 
improbable inference to hold that a sender 
on an ordinary ‘through booking’ trans- 
action enters into a series of contracts 


(21 11 C. W. N. 1071; 34 C. 419. 


(3) 11 C. W. N. 1076. ‘ 

(4) 57 Ind. Cas. 406; 23 C. W. N. 998; 47 O. 6.. 

(5) (1841) 8 M. & W. 421, 2 Railw. Cas. 607;5 Jur. . 
656: 13 L. J. Ex. 460; 58 R. R. 758; 151 B. R. 1102. 

(6) (1853) 8 Ex. 341; 22 L, J. Ex. 121; 7 Railw. 
Cas. 810: 17 Jur. 214;1 W. R. 154; 20 L. T, (o. s.) 
225; 91 R. R. 527; 155 E. R. 1378. 

(7) (1859) 7 H. L. C. 194; 29 L. J. Ex. 41; 5 Jur. 
(N. s.) 1367; 11 E. R. 78; 115 R. R. 108. 

(8) (1858) 2 H. & N. 703; 27 L. J. Ex. 181; 4 Jur. 
(N. 8.) 284; 6 W. R. 225;.30 Lu T. (œi s) 261; 115 R 
R., 764,167 H: R 200, , 
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with carriers Nos. |, 2and 3, making each 
earrier except the last his agent to make a 
further contract, or treating him as the next 
carrier's agent to make a further contract 
with the sender. If it be said that though 
there is an entire contract with the first 
carrier for the whole journey, yet there 
may also be a contract with each of the 
other carriers for their own part of the 
transit, this, no doubt,.is true. But as an 
inference it is still more elaborately im- 
probable. It involves a contract and a 
parallel series of other contracts. This 
series has to be operated either by each 
carrier being treated as the sender's agent 
to contract with the next, which involves a 
‘doubtful scheme for the transmission of 
authority; or else by each: carrier being 
treated as having made the previous one 
{or perhaps the first one) his agent to con- 
tract on his behalf, while himself being 


the previous carrier's agent to perform. 


Again this latter view is possible and in 
some cases itis right. Sucha position is 
a quasi-partnership and is illustrated by 


‘Gill v, Manchester Sheffield and Lincoln- ` 


shire Ry. Co. (9) and Great Indian Peni*- 
sula Ry. Co, v. Radhakissen Khushal Das 
(10). lt has been put in argument that 
where for their mutual advantage two Com- 
panies arein the habit of handling through 
traffic fora reward to. be divided in pro- 
portions, there is in substance a quasi- 
partnership and each is the agent of the 
other to contract. I donot agree. Mutual 
advantage is the pre-supposition in 
‘every contract and not the less so that 
it is often vitiated by mistake or sadly 
falsified by events. it is not of itself a 
principle of confusion which obliterates 
the distinction between a sub-contract to 
perform and an agent's or partner's author- 
ity tocontract. The case of Foulkes v. 
Metropolitan District Ry. Co. (11), if the 
facts be considered, is no authority for 
any proposition so wide It was a case 


where the defendant Railway carried for- 


the whole journey by their own rolling 
stock partly over their own line and partly 
over another as to which they had running 
powers, There was a body of evidence as 


(9) (1873) 8-0. B. 186; 42 L. J. Q. B. 89; 28 L. T. 
587; 21 W. R. 525. 
ga 5 B. 371; 5 Ind. Jur. 646; 3 Ind. Dec. (N. s) 


(11) (1880) § O. P, D. 157; 49 L. J. O, P. 361; 42 
Li. 346; 28 W, R, 626, ; 
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to the relationship between the Companies 
and the position of the hooking clerk who 
issued the ticket. It was not a case of 
carriage by successive Companies over theit 
own lines.” 

It is truein thatcase the Steam Navi- 
gation Co. was made liable for loss due to 
their own negligence not on the basis of 
any contract with the owner of the goods 
but onthe basis of their liability as com- 
mon carrier under the Indian Carriers Act 
even in the absence of privity of contract 
with theowner. But the observations of 
the learned Chief Justice quoted above 
throw considerable light on the present 
controversy. The law in England is to 
the effect that where goods are addressed 
to a place beyond the sphere of the carrier's 
business so that from another point he 
must forward them by another carrier he 
is responsible for the goods for the whole 
journey unless he limits his liability by 
agreement. See Shepherd v. Bristol & 
Exeter Ry. (12) and Muschamp v. Lancaster 
& Preston Junction Ry. Co. (5). 

We havein second appeal received in 
evidence arisk-note in form H tendered 
on behalf of the appellants which was 
executed by the present plaintiffs in favour 
of the Eastern Bengal Ry. Co.,as through 
'mistake the risk-note in another case was 
filed by the Eastern Bengal State Railway 
Co. But as the loss did not take place 
while the goods were in transit in Eastern 
Bengal State Railway the risk-note does 
not protect the defendants from liability 
even if we take the decision of Mr. Justice 
Brett in Norang Rai Agarwala v. River 
Steam Navigation Co. (2) to be a sound 
one. At one timein the course of argu- 
mentit seemed tous that this fact of the 
execution of the risk-note in favour of 
Eastern Bengal State Railway Co., shows 


that there was one contract with the first 


carrier as also a separate contract with 
each of the other carriers for their own 
part of the transit, and as the loss occurred 
in transit over the Hast Indian Railway 
line the defendant Steam Navigation Co. 
were absolved from all liability. But as 
has heen pointed out by the learned Chief 
Justice in the case of Dekhari Tea Co. v. 
Assam’ Bengal Ry. Co. (4) as an inference it 
is improbable as it involves a contract 
and a parallel series of contracts The 
District Judge has made the defendant, 

(12) 1868) 3 Ex: 189; 371, J. Hx, 113; 18 L. T, 528; 
16 W. R. 982. 
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Bteam Navigation Co., Ltd. liable for the 
negligence of the East Indian Railway 
Co., treating the latter as-the agent of 
Steam Navigation Co., within the meaning 
of s.8 of the Indian Carriers Act. Whe- 
ther in the absence of the terms of arrange- 
ment between the different Companies it 
js impossible to infer that the East Indian 
Railway were the agents of the Steam 
Navigation Company may be a matter open 
to doubt. But, under s. 9 of the Indian 
Carriers Act, it is not necessary for the 
plaintiff to prove that “such loss, damage 
or non-delivery was -due to the negligence 
or criminal act of the carrier, his servants 
or agents.” It is difficult to say how the 
Steam Navigation Company and another 
ean escape liability if the contract was 
one and indivisible contract with them, as 
the carrier would be responsible for any 
loss which occurred before delivery of the 
same to the plaintiffs. The view which we 
take receives support from the decision 
of the House of Lordsin London & North 
Western Ry. v. Hudson & Sons (13). We 
have given our most anxious consideration 
to this case and we do not see our way to 
hold that defendant No. 4, i. e., Steam 
Navigation Co. and another are not liable 
for the loss. The resultis that the appeal 
fails and must be dismissed with costs, 

Duval, J.—The facts of this case are 
that one Rambilas Muralidbar had made 
over certain “bags of betel-nuts to the 
joint steamer agent of India General Navi- 
gation and Railway Company, Ltd., and 
Rivers Steam Navigation Co. at steamer 
‘station at Daulat Khan for their being 
sent to Bankura. The goods had to pro- 
ceed by river to Khulna and thence across 
the Eastern Bengal Kailway to Naihati 
and thence on the East Indian Railway 
to Asansole and the rest of the journey 
by the Bengal Nagpur Railway. It is ad- 
mitted that some ‘Dilfering took place of 
the goods on the Hast Indian Railway and 
it is also clear that there was no risk-note 
under the Railways Act to cover the risk 
on either the Hastern Indian Railway or 
Bengal Nagpur Railway nor did the Steam- 
er Companies limit their liabilities by 
taking any risk-note which they might 
have been able to take under the Carriers 
Act. Now the learned District Judge has 
given a decree against the Steamer Com- 

pany after coming to certain findings of 


ght) (0920) A. ©. 924; 89 Le J. K, B. 323; 122 L. T. 
20 : 
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fact. Hefound that the East. Indian Rails 
way Company was acting as an agent of 
the Steamer Company. to carry ‘goods and, 
therefore, heheld thatas ‘the goods were 
lost the Steamer Company which had enr 
tered into a contract tosend the goods to 
Bankura were liable for the loss. . 

In appeal two points were taken. . The 
first was that the notice issued to the 
Steamer Company was a bad. notice under 
the Carriers Act. The notice was sent by 
post and was received by the joint agent 
of India General Navigation and. Railway 
Company, Ltd., and Rivers Steam Navi- 
gation Company at Daulat Khan. He was 
the local representative of the two Oom- 
panies and the plaintiff did not know 
when he consigned the goods by which 
Steamer Company his goods would be taken 
to Khulna. I cannot see that there could 
be a better service of notice than was 
served on the joint representative. I was 
referred to some remarks made in the case 
of British & Foreign Marine Insurance Ca. 
v. India General Navigation & Ry. Co. 
(14), where it is stated that a notice by 
a letter to the Managing Agent would be 
a good notice, but that decision does not 
say that the notice such as was given here 
is not also a good notice. The essential of 
a good notice appears to be that it should 
reach the person who .is liable to make 
good the loss. The local agent received 
the notice and in fact itis clear from the 
pleadings that the Companies were made 
aware of the claim lodged. 

Now, the second point is whether the 
Railway Company is an agent of the Steam- 
er Company. Here reference was made 
to the case of Gokul Chandra Das v. India 
General Steam Nuvigation & Ry. Co. Ltd. 
(3) and tothe case decided by Mr. Justice 
Brett. As to these cases I may remark that 
there is no definite finding as-to whether 
in point of law one Company isan agent 
of another and as to whether there were 
separate contracts. Those cases were de- 
cided with reference to the fact that the 
value and description of the articles. lost 
were not expressly declared as the law 
required them to be declared, But it. ap- 
pears tome that the matteris really one 
of fact. The Judge has come to a finding, 
though I must admitthat he has not dealt 
very much with the evidence, that the 
East Indian Railway was an agent of the 


ay 9 Ind, Gae, 364; 15 ©. W, N. 226 at p. 230; 38 
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Steamer Company. The present case, there- ` 


fore, appears to me to be, strictly speaking, 


governed by the ruling in the case of . 


Muschamp v. Lancaster & Preston Junction 
Ry. Co. (5) (which is still the law) that 
the proper person who is liable is the 
‘person to whom the goods were delivered 
and that the contract is not a divisible 
one and thatit.is really a matter for the 
Jury to decide with whom the contract 
really was, 

I agree with the District Judge that in 
this case the Steamar Companies were the 
people who entered into a contract for 
delivery of the goods undamaged at the 
place of their destination using the Railway 
Companies as their agents and were liable 
to make good the loss. 

In-this view the appeal is dismissed with 
costs. 


ALN. A. Appeal dismissed, 


LAHORE HIGH COURT. 
| MISCELLANEOUS Frast CIVIL APPEAL 
i No. 2776 oF 1925. 

October 21, 1926. 
` Present:—Mr. Justice Harrison and 

| Mr. Justice Fforde. 

_BHIM SINGH—Derrenpant— 
` APPELLANT 
versus 
BASHESHAR NATH GOELA, . 
- OFFICIAL LIGUIDATOR oF Tae UNION 
© BANK or INDIA, Lro., DELHI, in 
LiquipaTion, PLatsTiFF AND DRAHAM 
NARAIN AND OTHERS— DEFENDANTS - 
. — RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 86—Com- 
panies Act (VII of 1918), s 2385— Applications for 
sompênsahon from Director for misfeasance—Limita- 
‘ion. 

The limitation for an application under s. 235, Com- 
panies Act, to recover compensation from an ex- 
Director of a Company in respect of an alleged act 
of misfeasance is two years under Art. 36, Sch. I of 
the Limitation Act. [p. 908, col. 1.] 

In the matter of the Union Bank, Allahabad Ltd. 
a, dissented. 

Bank of Multan v. Hukam Chand (2), In re Cana- 
dian Land ‘Reclaiming and Colonizing Co., Coventry 
and Dixon's case (3), followed : 

In re City Equitable Fire Insurance Co. (4), dis- 
tinguished., 


“Miscellaneous first appeal from an order 
of the District Judge, ` Pela; dated toe 
80th Auguat,. 1929; — 


hey 


the right to sue accrues. 


.BHIM SINGH ty BASHESHAR GOHLA, $ £07 


Messra. Tek Chand and C, L. Mathur, for 


the Appellants. 


Lala Moti Sugar, R. B., and Lala Mool 
Chand, R. S., for the Respondents. 
JUDGMENT. 
Fforde, J.—This is a misfeasnace app- 


-lication brought by the Official Liquidator 


of the Union Bank of India Ltd., Delhi, 
under s. 235 of the Indian Companies Act 
(VII of 1913) asking that the several re- 


‘spondents be made to recoup the Bank for 


various losses incurred by their neglect 
and default in the management of the 
Bank’s affairs. 

The facts are very fully and clearly 
stated in the judgment of the Court below 
and for the purpose of this appeal I do 
not think it necessary to re-state them. 
The first question which we have to decide 
is whether or not this application is barred 
by limitation. It is admitted that the va- 
rious misfeasances complained of took place 
more than three years before the date of 
the present application. The latest of them 
is alleged to have occurred on the 11th of 
June, 1914. Mr. Tek Chand who appears 
for one ofthe Directors contends that Art. 
36 of the Indian Limitation Act (IX of 
1903) governs this case. This Article pro- 


‘vides a two years’ period of limitation for 


a suit for any malfeasance, misfeasance or 


‘non-feasance independent of contract and 


not specially provided for in that Act, time 
to run from the date wher the malfeasance 
or non-feasance took place. If this Article 


is held to apply the present application is 


admittedly barred. 

Mr. Mool Chand on behalf of the liqui- 
dator contends that Article 120 applies 
which provides a six years’ period for suits 
for which no period of limitation is pro- 
vided elsewhere in the Schedule, and time 
is expressed to run from the date when 
In the alterna- 
tive, it is urged that Art. 90 applies, which 
relates to suits, other than those mentioned 
in Arts. t8 and 89, by principals against 
agents for neglect or misconduct, and pro- 
vides a three years’ time limit from the date 
when the neglect or misconduct becomes 
known to the plaintiff. Mr. Mool Chand 
arzues that 5. 235 of the Indian Companies 
Act confers upon a liquidator a new right, 
not previously possessed by the company or 
its share holders, to enforce claims of the 
nature*provided by that section and that 
this right comes into effect from the date 
of his appointment, For thia BAND 
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he has referred us to Inthe matter of the 
Union Bank, Allahabad, Ltd., (1) relying 
upon the following observations of Walsh, 
J., which appear at page 686* of the report. 
“Tt has been said thats. 235 creates no new 
rights, but as is pointed out in the latest 
edition of Buckley on Companies (1924), 
the statement is only partially accurate. No 
doubt, it provides machinery for enforcing 
claims which exist independently of the 
section, but so faras a liquidator is autho- 
rised by this section to apply, in the inter- 
ests of creditors and depositors who have 
lost their money, to enforce a claim against 
the Directors under the section, it seems 
to me that a new right in him is created. 
Tf any Article is to be applied at all to ‘the 
date from which the liability first came 
into existence by reason of the act of mis- 
feasance, or breach of trust, which the 
person is proved to have committed, it 
seems to me that the only Article which at 
all fits the case is Art. 120, which provides 
a term of six years for every case not other- 
wise provided by the Act. 

In adopting this view the learned Judge 
has expressly dissented from a decision 
of a Division Bench of this Court in Bank 
of Multan v. Hukam Chand (2) a Letters 
Patent Appeal, in which the Court held 
that an application under 6. 235 of the 
Companies Act of 1913 to recover compen- 
sation from an ex-Director of a Company 
in respect of ar alleged act of misfeasance 
or breach of trust, is by virtue of el. (3) of 
the section, governed by Art. 36 of Sch. I 
to the Limitation Act, and is barred unless 


made within two years of the Act com- 


lained of, The learned Chief J ustice in 
his judgment says at page 9021: “It must 
be remembered that s. 235 does not create 
any new rights or liabilities but simply 
provides a summary mode of enforcing 
rights which might otherwise have been 
enforced by suit. If any authority, 18 need- 
ed on the subject I would refer to the judg- 
mentofJames, L. J. in In re Canadian Land 
Reclaiming and Colonizing Co. Coventry 
and Dixon's case (3) which deals with the 
corresponding section of the English Com- 
panies Act. It, is to be observed that s. 
935 does not take away the remedy by 
suit but provides an alternative remedy by 

(1) 


R. 6 A. 425 Civ, 
2) 71 Ind. Cas. k 
A (1680) 14 Ch. D. 660; 42 L. 
5 
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which the liquidator may enforce rights id 
expeditious manner without incurring the 
expenses entailed by a regular suit." 8 

Since these cases were decided the 
matter so far as that point is concerned, 
has been finally set at rest by the decision 
of the English Court of Appeal: In re City 
Equitable Fire Insurance Co. (4) in which 
Pollock, M. R, at page 507* expresses him- 
self as follows: 

“Now the claim is brought in accordance 
with the procedure which is rendered 
available bys. 215 of the Companies (Con- 
solidation) Act, 1908, and as an argument 
was presented to us for which some founda- 
tion could be suggested based in substance 
upon s. 215. Idesire to say, though this 
is not the first time that it has been said, 
that that section deals only with procedure 
and does not give any new rights. It pre- 
vides a summary mode of enforcing exist- 
ing rights; and I think that is abdundantly 
shown by In re Canadian Land Reclaiming 
and Colonizing Co., Coventry and Dixon's 
case (3), In re Brazilian Rubber Plantations 
and Estates Ld. (5)and Cavendish Bentinck 
v. Fenn (6). In Cavendish Bentinck v, Fenn 
(6) Lord Macnaghten gives in a sentence or 
so the principle of which the other cases 
are illustrations. He says: ‘That section 
creates no new.offence, and...it gives nonew 
rights, but only provides a summary and 
efficient remedy in respect of rights which 
apart from that section might have been 
vindicated either at law or in equity.’ 
Then he goes on: ‘It has been settled that 
the misfeasance spoken of in that section is 
not misfeasance in the abstract, büt mis- 
feasance in the nature of a breach of trust 
resulting in a loss to the Company’.” 

This authority, endorsing the view held 
by this Court in the Multan Bank case (2) 
concludes the point so far as this Court is 
concerned. Mr. Mul Chand, however, has 
referred to another decision of this Court 
which at first sight appears to be at variance 
with the last mentioned case, namely, the 
case of Daulat Ram v. Bharat National Bank 
Lid. Delhi (1). In that case it was held that 
a suit by the Bank against a local Director 
for recovery of loss through his negligence, 


(4) (1925) Ch. 407; 94 L. J. Oh. 445; 133 L. T. 520; 
0 T. L. R. 853; 17 Li. L. Rep. 225. 

(5) (1911) 1 Ch. 425; 80.L J. Ch. 221; 103 L. T. 697; 
18 Manson 177; 27 T. L. R. 109. 

(6) (1887) 12 A. C. 652 atp. 669; 57 L. T. 773; 36 
W. R. 441; 57 L. J. Ch. 552, 
isc? 79 Ind. Cas. 740; 5 Lah. 27: A. I. R. 1924 Lah, 


-Pago (1925) Oh. DN, 
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was governed by Art. 90 of the Limitation 
Act which prescribes three years as the 
period of limitation. It must be borne in 
mind, however, that in that case it was held 
that the Director in question had been 
acting as an agent for the Bank in respect 
of certain matters, and, accordingly, the 
suit was one by a principal against an agent 
for compensation for neglect of the latter 
in his conduct as such agent. It was nota 
suit for “compensation for any malfeasance, 
misfeasance or non-feasance independent of 
contract...” The proper distinction to be 
drawn between the Multan Bank case (2) and 
the case of the Bharat National Bank (7) is 
that one was a suit by a principal against an 
agent, and the other was an application for 
compensation for misfeasance in the nature 
of breach of trust independent of contract. 
So far as certain observations of mine con- 
tainedin that judgment may be too taken 
to throw doubt upon the decision in the 
Multan Bank case(2) I need only say that the 
question of limitation governing an applica- 


tion under s. 235 of the Companies Act, 


was not fully dealt with. In my opinion 
this application is governed by Art 36 of 
the Indian Limitation Act, and as none of 
the misfeasances averred are within two 
years the matter is barred by limitation. 
The preliminary objection, therefore, must 
prevail, the appeal be accepted with costs. 


throughoutand the application dismissed. . 


a cross-objections must also be dismiss- 
e 4 . 

Harrison, J.—I agree that this applica- 
tion is barred by limitation. Not only does 
it disclose nothing beyond misfeasance, 
malfeasance and non-feasance, but in his 
statement at page 1¢6 the liquidator has 
definitely defined and limited his position 
and made it impossible to substantiate the 
contention that the application can be 
governed by any Article other than 36. 

B, L. Appeal accepted, 


SEWA Tam o, HASU. 
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LAHORE HIGH COURT. 
LETTERS PATENT APPEAL No. 298 or 1926. 
February 4, 1927. 
Present: —Sir Shadi Lal, Kr., Chief 
Justice, and Mr, Justice Broadway. 
SEWA RAM, minor, THsoccn JANMI 
DAS—PLainTIFF—APPELLANY 
; versus 
HASSU AND oTHERS—DEFENDANTS— 
RESPONDENT3. 

Civil Procedure Code (Act ¥ of 1908), 0. XX, r. I-- 
Limitation Act (IX of 1908), Sch. I, Arts. 152, 150—- 
Judgment pronounced without notice to partics— Ap- 
peal—Limitation, commencement of. 


Where a judgment is pronounced in the absence 
of the parties or their Pleaders on a day of which 
they had no notice, the judgment cannot be said to 
have been pronounced in accordance with Jaw and 
limitation for appeal begins to run not from the day 
on which itis announced but from the date on which 
the party or his Pleader receives intimation of the 
decision of the case against him. [p. 910, col. 1.] 

Lalli v.Sain Ditta (1) and Sagarmal Marwari v. 
Lachmisaran Misir (2), followed. 


Letters Patent Appeal against the judg- 
ment of Mr. Justice Abdul Raoof, passed 
in Civil Appeal No. 12 of 1925, on the 18th 
October, 1926, affirming that of the District 
Judge, Dera Ghazi Khan, dated the 29th 
August, 1924. 
| Mr. Amar Nath Chona, for the Appel- 
ant, 


JUDGMENT. 
Shadi Lal, C. J.—This is an appeal 
under cl, 10 of the Letters Patent from a 
judgment of Mr. Justice Abdul Raoof who 


.held that the appeal before him was barred 


by time as it was filed one day after the 
expiry of the period of limitation prescrib- 
ed by law. In order to determine the 


` question it is necessary to mention the 


dates which have a bearing upon it. The 
case was heard by the District Judge on 
the 4th August, 1924, but he did not pro- 
nounce judgment at once and fixed the 
16th of August for the delivery of judg- 
ment. On that day he postponed the pro- 
nouncing of judgment to the 28th of 
August. It appears that no order was 
recorded on the latter date, and that the 
parties were not informed of any future 
day on which the judgment was to be 
pronounced. On the 29th of August he 
appears to have written the judgment aad 
signed if but, as the parties were not 
present on that day, he directed a notice 
to be sént to the Pleader for the appellant 
informing him that his application had 
been dismissed. This notice was served 


di 
ToL the Pleader on the 3rd September, 
924, 


It is beyond dispute that if the period 
of limitation is to be counted from the 3rd 
of September, 1424, the appeal preferred 
by the appellant was not barred by limi- 
tation; and the question for consideration 
is whether the 29th of August or the 3rd 
of September is to be regarded as the 
_ terminus a quo for the period of limitation 
prescribed for the appeal. 


Now, O. XX, r. 1 of the Civil Procedure 
Code prescribes that the Court, after the 
case has been heard, shall pronounce judg- 
ment in open Court, either at once or on 
some future day, of which due notice shall 
be given to the parties or their Pleaders. 
It is clear that the judgment in this case 
was not pronounced by the District Judge 
at once, and though dus notice of the 
16th of August was given to the parties, 
no judgment was pronounced either on 
that date or on the 28th August. As stated 
above, the judgment was wrilten on the 
29th of August and was dated the same 
day, but no notice of that date was given 
to the parties or their Pleaders, It is true 
that at the end of the judgment the word 
‘announced’ is mentioned, but the record 
of the case makes it absolutely clear that 
it was not announced to the parties or 
their Pleaders. Indeed, the learned Judge 
ddopted the peculiar procedure of direct- 
ing a notice to" be sent to the appellant 
informing him that his application has 
been dismissed. We must,etherefore, take 
it that the judgment was never pronounc- 
ed in accordance with law, and that the 
limitation can begin only from the date 
on which the appellant's Pleader received 
intimation of the decision of the case 
against him. The rule laid down by the 
Punjab Chief Court in Lalli v. Sain Ditta 
(1) and by the High Court of Patna in 
Sagarmal Marwari v. Lachmisaran Misir 
(2) applies to the present case. Following 
these authorities I hold that the appeal 
preferred by the appellant was not barred 
by limitation. f 

I would accordingly accept the appeal 
and setting aside the judgment. of the 
Single Bench remit the case for decision 
on, the merits. The Court-fee on the 
memorandum of appeal shall be refunded. 

61) 51 Ind. Cas. 239; 27 P. R, 1919, T : 
of 75 Ind, Cas, 879; 1 Pat. 771; A. I, R. 1923 Pat.. 
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and the other costs shall be borne by the 
parties incurring them. 

Broadway, J.—I concur. 

R. L. Appeal accepted. 


LAHORE HIGH COURT. ; 

Sxconp Civin APPEAL No. 2302 or 1926. , 

February 2, 1927. : 
Present:—Mr. Justice Dalip Singh. 
SANDHI—Derenpant—APPELLANT 

versus | 4 

KHAIR-UD-DIN AND ANOTABR—-PLAINTIFFS 

AND UMAR-UD-DIN—DEFENDANT— | 


RESPONDENTS. 7 
Punjab Pre-emption Act (I of 1918), s. 5—‘Shop, 


-definition of—House wherein carpenter resides and 


works, whether shop or business premises. : 

A shop is-primarily a place where goods are bought 
and sold, itis not synonymous with “business pre- 
mises ” in the general sense of the word. The fact 
that a carpenter works in the place where he resides 
does not turn the building into business premises 
or a shop. 

Second appeal from a decree of the Dis- 
trict Judge, Jullundur, dated the 14th July, 
14246, reversing that of the Subordinate 
Judge, Third Olass, Nakodar, dated the 
4th November, 1925. 

Mr. Ghulam Mohy-ud-Din, for the Appel- 
lant. : 

Mr. Jagan Nath Bhandari, for the .Re- 


spondents. 


JUDGMENT.—This was a suit for 
pre-emption of a certain building. The 
plaintiff's right to pre-empt was admitted 
but the vendes contended that the building 
was a shop and not a house. The learned 
District Judge held that the building was 
used for residential purposes but at the 
same time the vendor and the vendee' 
were both carpenters and used to work 
as carpenters in this building prior to and 
after the sale. He held that there was not 
a tittle of evidence that goods were bought 
and sold here. He, therefore, held that the 
building was a house. 

‘In second appeal it is contended from 
the situation of the place which is not 
far from a bazar and which has shops 
round it, and on the authority of Jhabban 
Lal v. Muhammad .Umar (1) and Umar 
Bakhsh v, Abdul Karim (2) thatthe place 


(1) 95 Ind, Cas. 675; 6 Lah. 359; 2 Lah. Cas. 44; A, 
I, R. 1925 Lah. 544. 
(2) 70 P. R. 1898, 
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is a business ‘premises and, therefore, a 
shop.’ It seems to me that the rulings 
which lay down that a shop is primarily 
a place where goods are bougbt and sold 
are correct and that to extend the mean- 
ing to “business premises” inthe general 
sense of the word is to makean unwarrant- 
able extension of the meaning of the word 
“shop”, but, in any case, I do not think 
that the fact that a carpenter works in the 
place where he resides, turns the building 
into business premises or into a shop. 

The appeal fails and is dismissed with 
costs. S 
= BL Appeal dismissed, 


~ ` LAHORE HIGH COURT. 
. Beconp OIVIL Arrear No. 795 oF 1926. 

f October 12, 1926, 
Present:—Mr. Justice Addison, 
HARNAM SINGH AND ANOTHER— 
DEFENDANTS—APPELLANTS 

; _ Versus 
“RAM DITTA, MINOR, THROUGH HIS MOTHER, 
KUBRAN-—PLAINTI FPR. AND HAZARA 
SINGH AND ANOTHER -—DREFENDANTS 

; - . — RESPONDENTS. 

Custom (Punjab) — Alienation—Ordinary debts — 
Necessity, proof of—Interest on debts, whether neces- 
sity—Father and son living together—Collusion. 

In the absence of any clear proof of reckless ex: 
travagance. or immoral waste on “the part of the 
alienor of ancestral property, strict proof of neces- 
sity for ordinary debts is' not required, particularly 
where the income of the estate does not appear to 
be quite sufficient to. meet the family expenses and 
the gijonor does not expect to be sonless. [p. 912, 
col. 2. 

Interest ona just debt is also a necessity. [ibid.] 

: Chanda Singh v. Mukand Singh (3), followed. 
. Jhandu v. Niamat Khan (4), distinguished. 

The mere fact that the plaintiff isa minor and he 
and his mother are living with the father does not 
mean that the suit-is collusive. ` [p. 911, col. 2.] 

‘Second appeal from the decree of the 
District Judge, Ferozepore, dated the 23rd 
December, 1925, reversing that of the Sub- 
Judge, First Class, Ferozepore, dated the 
10th June, 1925. f 

` Mr. J. N. Bhandari, for the Appellants. 

. Mr. Gullu Ram, for the Respondents. 


JUDGMENT. —Hazara Singh sold 100 
kanals of land on the 5th September, 1923, 
for Rs. 5,500 to Kabul-Singh and Harnam 
Singh of the same village. At that time 
his wife was pregnant. and a. son-was born 
to the vendor two months later. This som 
is the present plaintiff and he: instituted a 


e 
. 


““BARNAM SINGH v. BAM batta. 
‘suit under the guardianship of his mother 


x bil 


for the usual declaration that the sale was 
without consideration and legal necessity 
and should be held not to affect his rever- 
sionary rights. In the plaint and pleadings 
there was no allegation that Hazara Singh 
the vendor was immoral, or was recklessly 
extravagant or that he was wantonly con- 
tracting debts in order to destroy the in- 
terests of the reversioners, The two prin- 
cipal issues framed were (1) was the sale 
effected for consideration and legal neces- 
sity? and (2) is the persent suit collusive? 
The trial Court held that consideration and 
legal necessity had been established and, 
without purporting to decide the second 
issue as to the suit being collusive, dismissed 
the suit, when, however, it was discussing 
the first issue the trial Oourt made some 
remarks in order to lead up to tke dis- 
cussion as to necessity. These remarks 
practically amount to a finding that the 
suit was in reality instituted by the vendor 
as he was living with his wife and son. 

The plaintiff appealed to the District Judge 
and before him the question of collusion 
was not taken by either party. He held that 
consideration had been established for tha 
whole sum but that there was no neces- 
sity for more than half the amount. He, 
accordingly, decreed the claim except to 
the extent of items (a) and (b) and Rs. 80 
under item (A). The sum which he held to 
be for necessity was Rs. 2,910, Against this 
decision the defendant-vendees have insti- 
tuted this second appeal. 

It was first argued that on the finding 
that the father had instituted the suit it 
must be held to be collusive and that it 
should have been dismissed on the author- 
ity of Dad v.-Lal (1) and Ajaib Singh v., 
Sham Singh (2). There is, however, nothing 
to show that the suit is collusive except the 
fact that the minor and his mother are 
living with the father. That does not 
necessarily mean that the suit has been 
instituted by the father. In these circum- 
stances as the minor has, undoubtedly, the 
right to sue I am not prepared to hold that 
the suit is collusive. | 

As regards the question sof legal necega 
sity the District Judge held that the father 
had been borrowing the items which he 
disallowed mostly at 24 per cent. from 1915 


- (1) 82 Ind. Cas. 626; 5 L. 389; 6 D. In J. 334; A. a, 
R. 1925 Lah. 24; 1 Lah. Cas. 367. 

A @) 85 Ind. Cas. 284; 6 Lah, L. J. 389; A. T. R. 1995 
Lah, 127, 4 
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to 1920, all the loans being contracted for 
household expenses. As all the money was 
borrowed from persons resident in the 
village and one sum was borrowed from the 
vendees themselves and asthe vendor held 


100 kanals of land and had only one wife’ 


and a son, the District Judge held that all 
must have known that he did not require 
the money and that he was recklessly con- 
tracting debts. He, therefore, decreed the 
claim as regards those items though he 
found that they had been paid. 

Items (a) and (b) were Rs, 2,240 and Rs. 150 
for previous mortgages on 76 kanals of his 
total holding of 100 kanals. The second 
_ small mortgage appears to have been recent 
but the mortgage for the large sum ap- 
pears to have been prior to any of the sub- 
sequent loans which have been disallowed. 
This means that the vendor had before they 
were incurred only 24 kanals of land, i. e., 3 
ghamaons, the produce of which was not 
more than 24 maunds of wheat. The Dis- 
trict Judge did not notice this but con- 
sidered that at the time these loans were 
contracted the vendor held 100 canals 
of land. 

The items disallowed are (c) Rs. 820, (d) 
Rs. 710, (e) Rs. 628, (f) Rs. 80, (g) Rs. 670 and 
half of (h) Rs. 162. 


As regards item (c) Rs. 820 this was due 
on a bond of 1920 for Rs. 460 and at the 
time of the sale the sum due had risen 
to Rs. 820 on account of interest The 
1920 bond of Rs. 460 was executed in lieu 
of two previous bonds of tHe year 1916 for 
Rs, 60 and Rs. 84. The sum due on them 
came to Rs. 460 by the time the new bond 
of 1920 was executed of the total amount, 
therefore, of this item only the sum of 
Rs. 144 was originally borrowed in 1916 
from Jairam and Bishan Das. The vendor 
was never able to pay this amount and the 
sum due on this account rose to Rs.-820. 

The item (d) Rs. 710 was due on a bahi 
account to Hazara Singh. The dealings 
were also of 1916. Rs, 200 were borrowed 
then and subsequent interest raised this 
amount to Rs. 710 in eight years’ time. 


The item (f Rs. 80 was also borrowed 
from a third party and is a small amount. 

The item (g) Rs. 670 consists of Rs. 400 
borrowed from Arjan Singh in 1921 along 
with interest. He also is a third party. 

‘The item (h) consists of the sale and 
oy ela expenses and usually is allow- 
6 a . 
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The only other item is (e) Rs. 628. This 
sum consists of Rs. 160 borrowed from 
Kahul Singh one of the vendees in 1915 
together with interest. Nothing was. bor- 
rowed after 1921, but the small sums 
borrowed from 1915 had swelled to a large 
amount on account of interest up to 1923 
when the sale was effected. The initial 
borrowings as regards the items disallowed 
amount to about Rs. 900° spread over a 
long period and in the beginning they 
were not large. Apart from the question 
of interest, therefore, it cannot be said. that 


the vendees should have been put on their - 


guard by the reckless borrowing of the 
vendor. It must also be remembered that 
his income was extremely small and the 
land which he held was only a small 
area. It was not even alleged in the plaint 


that he was immoral or was wantonly con-- 


tracting debts and the oral evidence doeg 
not establish this to have been the 


case. The only material from which any. ` 


conclusion can be drawn concerning this 
question is the fact that he borrowed 
Rs, 900 from 1915 onwards, In my opinion 
it cannot be said that he was either immoral, 
or recklessly extravagant, or that he was 
wantonly contracting debts in order to waste 
his property and thus injure his rever- 
sioners. Further, it has been held in Chanda 
Singh v. Makand Singh (3) that in the absence 
of any clear proof of reckless extravagance 
or immoral waste on the part of the alienor 
of ancestral property strict proof of neces« 
sity for ordinary debts. is not required, 
particularly where the income of the estate 
does not appear to be quite sufficient to 
meet the family expenses and the alienor 
does not expect to be sonless. It was 
also held there that interest om a just 


debt is also a necessity. In these circum- . 


stances Jhandu v. Niamat Khan (4) does 
not apply. It laid down that an alienee 
paying off an antecedent creditor gets no 
advantage, if he has knowledge of the 
true nature of the debt or acts in bad 
faith, or where he and the antecedent 
creditor are in effect one and the same 
person. I have no hesitation in holding, 
therefore, that the items disallowed with 
the possible exception of item (e) were for 
legal necessity. i 

Item (e) is made up of the. suw of 


(3 29 Ind. Cas. 761; 144 P. L. R. 1915; 61 P. W.R, 
(4) 54 Ind, Oas, 842; 1 Leh, 479, 


e (1001. o. 1947] 
Rs, 160 borrowed from one of the vendees 
in 1915 plus compound interest at 24 per 
cent. This sum was advanced for house- 
hold necessities. In the circumstances 
described this is not a large amount to 
have’ borrowed. Of the itemsin dispute, 
it was the first to be advanced. Owing to 
‘the fact that most of his property was 
‘mortgaged the-interest accumulated and 
that explains why the alienor became 
heavily indebted, Ih my opinion this item 
was also for legal necessity. i 

I accordingly accept this appeal and 
dismiss the suit. The appellants will get 
their costs in this Court. 

A, NA. Appeal accepted. 


PATNA HIGH COURT. 
REFERENCE UNDER THE Court FeES Acr, 1870. 
June Y, 1926. : 
Present:—Justice Sir Jwala Prasad, Kr. 
Pandit DHANUKDHARI TEWARI anv 
OTHERS— PLainTiFFS—APPELLANIS 
VeETSUS : 
MANI SONAR AND O1HERS— DEFENDANTS 
— RESPONDENTS. 

Court Fees Act (VII of 1870), s. 7 (ii), (iv) (e), Seh. 
II, Art, 17—Suit for assessment of fair and equit- 
able rent—Court-fee—‘Other sums payable periodically,’ 
construction of. 
` A suit for- declaration of title and for possession 
or in the alternative for assessment of fair and 
equitable rent, is a suit for declaration of title 
and for consequential relief, and falls within s. 7, 
cl. (iv) (c) of the Court Fees Act. [p. 915, col. 1.] 

Kashinath Narayan v. Govinda (1) and Kali Charan 
Roy v. Kesho Prasad Singh (4), followed. 

‘ Inasmuch as there is no particular provision in the 
Court Fees Act applicable to a suit for assessment 
of fair and equitable rent, Court-fee should be paid 
ad valorem under Sch. 1 of the Act. [p. 915, col. 2.] 

Section 7, cl. (ii) of the Court Fees Act is not ap- 
plicable toa suit for assessment of rent which im- 
plies that no rent was paid previously by the tenant. 
|p 914, col. 2.] 

The expression ‘other sums payable periodically’ 
in s. 7 (it) of the Court Fees Act-must be construed 
as implying sums payable of the nature of main- 
tenanceand-annuities upon the rule of ejusdem generis. 
{p. 915, col. 1.) 

A prayer for assessment of rent is not in the nature 
of a declaratory relief and does not come under Art. 
a of Sch. II of the Court Fees Act. [p, 915, col. 


“Plaintiff prayed for assessment of rent at Rs. 10 
per katha. A decree was passed for rent at Rs. 3 per 
katha, Plaintiff appealed for assessment at Rs. 10 as 
originally. prayed for: 

Held, that Court-fee on the plaintiff's claim in second 
appeal was payable only on the reduced claim, that 
is, at Rs. 7 per katha. [tbid.] É 

‘Reference made by the Taxing Officer 
under s; 5 of the Court Fees Act, 
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Mr. Sambhu Saran, for the Appellant. 

Mr. Sultan Ahmed, Government Advo- 
cate, for the Crown. 

JUDGMENT.—This is a Reference by 
the Taxing Officer under s. 5 of the Court 
Fees Act, and it arises in connection with 
the second appeals filed by the plaintiffs in 
this Court. 

The plaintiffs are proprietors of Mauza 
Amehta. The defendants hold a house in 
khata No. 196, khasra No. 47, on land 
meisuring 2 acres in thesaid village. The 
land has been entered in the Survey Record 
of Rights as gair majruha of the maliks. 

. The plaintiffs’ case is that the land was 
given to the defendants in lieu of services 
to be rendered by the defendants on con- 
dition that the plaintiffs would be entitled 
to take khas possession of the land either 
when the services were no longer required 
or when the defendants ceased to render 
those services; and that the defendante re- 
fused to render services from Sawan 1328 
Fasli and are not inclined to do so and 
that they refused to quit the land or to pay 
rent. The plaintiffs, therefore, seek the 
following réliefs: , 

(1) That it may be adjudicated that the 
land or house is the gair majruha of the 
proprietors and was given as jagir to the 
ancestor of the defendants in lieu of render- 
ing services on the condition that they 
would have no right to hold possession of 
the land in the event of not rendering ser- 
vices to the plaintiffs or of not paying 
ground rent; that the possession of the 
defendants is a trespass and the plaintiffs 
are entitled to recover possession ; 

(2) that on a declaration ofthe plaintifis’ 
title and want of title of the defendants, 


‘possession may be awarded to the plaintifis 


by ousting the defendants, or in the alter- 
native an order may be passed for recovery 
of ground rent at the rate of Rs. 10 per 
katha annually as per account given in 
the plaint, or any amount that may be con- 
sidered proper by the Court from the de- 
fendants. f 

The plaintiffs valued the suit at Rs. 6-8.0 
in the case of Mani Sonar and another, at 
Rs. 19-8-0 in the case cf Dahin Sonar and 
others and at Rs. 16-4-0 in the case of Baij- 
nath Sonar and another, and paid Court-fee 
thereon. , The Munsif disallowed the prgyer 
for khas possession, and allowed the prayer 
for assessment of rent fixing Rs. 10 per 
katha &nnually to be paid from Sawan 1328 
Fasli up to the date of the suit, 
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On appeal the Subordinate Judge fixed 
the rate of rent at Rs.3 per katha as a fair 
and equitable rent. -The cross-appeal of the 
defendants was dismissed. 

The plaintiffs have come to this Court in 
second appeal and seek to have the decrees 
of the Munsif restored, assessing the rent 
at Rs. 10 per katha, and have valued the 
memorandum of appeal at one year’s rent 
under sub-s, (ii) of s. 7 of the Court Fees 
Act, deducting therefrom the amount of 
rent decreed by the lower Appellate Court. 

The Stamp Reporter objected to the 
Court-fee paid by the plaintiffs on the plaint 
and the memoranda of appeal in this as 
well as in the lower Appellate Court. He 
contended that the suit‘of the plaintiffs 
being for recovery of khas possession, or in 
the alternative for assessment of rent, the 
Court-fee payable is on the higher of these 
alternative reliefs claimed by them. The 
alternative relief for assessment is assess- 
able with a Court-fee of Rs. 15 under Art. 
17 to Sch. Il of the Court , Fees Act. 
This fee being higher than the Court-fee 
payable for the relief for khas possession 
should be levied in view of the decisions in 
Kashinath Narayan v. Govinda (1), Mukhlal 
Gir v. Ramdheyan Rai (2) and Dasarati 
Meshy v. Jay Chand Sutradhar (3). 

Accordingly, the plaint and the memo- 
randum of appeal were not properly stamp- 
ed and the plaintiffs must make the defi- 
ciency good with respect to the fee paid 
by them on the,plaint in the trial Court 
and on the memorandum of appeal filed in 
this Court as well as in the lower Appellate 
‘Court. The defendants-resfondents simi- 
Jarly should have paid Rs. 15 with respect 
to the cross-appeal filed by, them in the 
lower Appellate Court and should be called 
upon to make up the deficiency in the 
Gourt-fee paid by them. i 

The Taxing Officer has accepted the re- 
port of the Stamp Reporter. The appel- 
Jants dispute the view taken by the Taxing 
Officer, and the dispute thus raised between 
‘the Taxing Officer and the appellants has 
been referred tome for determination as a 
Taxing Judge, inasmuch as the dispute 
raised involves a question of principle. 

The plaintiffs valued the relief upon one 
year's rent claimed by them on the prin- 
ciple of s. 7, cl. (ii) of the Court Fees Act. 
Untder that clause Court-fee is to be paid 


(1) 15 B. £2; 8 Ind. Dee. (N. 8.) 56. 
{2) 44 Ind. Cas, 143. 
(3) 16 Ind, Cas. 530; A, L R. 1925 Pat, 198, 
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according to the amount of rent of the im- 
moveable property to which the suit refers 
payable for the year next before the date 
of presenting the plaint. The clause re- 
lates to suits of various kinds between 
landlord and tenant, such as, a suit for 
delivery by a tenant of a counter-part of 
the lease, to enhance the rent of a tenant 
having right of occupancy, for the delivery 
by a landlord of a lease, for the recovery 
of immoveable property from a tenant 
holding over after the termination of ten- 
ancy, to contest a notice of ejectment, to 
recover occupancy of immoveable property 
from which a tenant has been illegally 
ejected by the landlord and for abatement 
of rent. The clause does not provide fora 
suit for assessment cf rent which implies 
that no rent’ was paid previously by the 
defendant. The Court-fee payable under 
this clause is upon the rent “payable fcr 
the year next before the date for present- 
ing the plaint.” 

In a suit for assesement of rent there 
being no rent payable previously the clause 
does notapply. Sofar the Taxing Officer 
seems to be correct. 

He, however, thinks that the prayer for 
assessment ofrent amounts to a declaration, 
but thisis noteo. It is obvious from the 
reliefs quoted above that the plaintiffs, 
firstly, seek a declaration of their right to 
recover possession of the property and of 
the absence of any right in the defendants 
to hold possession thereof and then upon 
such declaration they want to ‘eject the 
defendants or to have rent assessed in the 
alternative. The terms of the second relief 
make it quite clear. It is in two parts, 
namely, (1) to eject the defendants and (2) 
to have ground rent fixed in the alterna- 
tive. Both these prayers in the alternative 
follow from the adjudication of the plaint- 
iffs’ title. Therefore, both these prayers 
are consequential reliefs sought by thé 
plaintiffs upon a declaration of their title 
and of want ofthe defendants’ title to the 
land in questicn. Therefore, it would be 
wrong to say that the prayer for ejectment 
is a consequential relief after adjudication 
of the plaintiffs’ title, whereas the prayer 
for assessment of rent in the alternative is 
nota prayer for consequential relief but is 
only in the nature of a declaration. No 
rent was payable previous to the institu- 
tion of the suit and the assessment of rent 


implies that the rent payable is uncertain 


and depends upon a determination by tha 


a 
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Court.. The'rent of Rs. 10 per katha stated 
‘by the plaintifis is only a suggestion of 
what they consider to be afair and equit- 
able rent. 

_ Therefore, a suit for recovery of posses- 
sion with mesne profits, and in the alter- 
native for assessment of fair and equitable 
rent, is a suit for a declaration of the plaint- 
iffs’ title to. the land and for consequential 
relief. In the case of Kali Charan Roy v. 
Kesho Prasad Singh (4) the landlord sued for 
assessment of rent and for recovery of speci- 
fic. sums as. damages for use and occupa- 
tion- of the land. It was held that the suit. 
was to obtaina declaratory decree where 
consequential relief was prayed and that 
it came within s. 7, cl. (iv) (c), and not 
under s. 7, cl. (ii) of the Court Fees Act. 
The latter clause applies to suits for 
“maintenance or annuities or other sums 
payable periodically” and the Court-fee 
payable .is according to the value of the 
subject-matter of the suit which is deemed 
to be ten times the amount claimed to 
be payable for one -year. It was held 
that “other sums payable periodically,” in 
the section must be construed as imply- 
ing sums payable of the nature of main- 
tenance and annuities upon the rule of 
ejusdém generis. 
that a suit for assessment of rent comes 
under s..7, cl. (iv) (c). : 
. The-case of Hemnalini Debi v. Maharaja 
Chandra. Mouleshwar Prasad Singh Baha- 
dur, 8. A. No. 283 of 1924, seems to be on 
all fours with the presentone. In that case 
the suit was for khas possession and mesne 
profits and in the alternative for assess- 
ment of a fair and equitable rent, The 
question of Court-fee came before a Bench 
of this Court presided over. by Das and 
Ross, JJ., the Stamp Reporter having taken 
the same view as in the present case. The 
order of the Bench was as follows:— 


. “We regret that in this case we are 
unable to-agree- with the Stamp Reporter. 
We have carefully read the plaint and, in 
our opinion, the suit is for khas possession 
and mesne profits, and in -the alternative 
for assessment of fair and equitable rent. 
Ifthe plaintiff -sueceeds in his appeal and’ 
if this Court refuses to give him khas pos- 
session, he would be entitled to a decree 
assessing fairand equitable. rent payable 
by the defendant tohim. We do not treat 
the alternative relief claimed by the plaint- 


(4) 51 Ind, Cas, 15; 4 P, L, J,.661, 
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This ruling . indicates . 


4 


15 

+ . 
iff as a. prayer for a declaration of title. 
It is. clearly a prayer asking the Court to 
determine the fair and equitable rent pay- 
able by the defendant to the plaintiff.” 
' In the present case the plaintiffs have 
been refused khas possession. Their claim 
is now confined toa decree assessing fair 
and equitable rent payable to them by the 
‘defendants. They also claim a decree at 
that rate from the date the cause of action 
arose up to the date of the suit. The 
prayer for determining a fair and equitable 
rent was treated in the aforesaid suit to be 
in the nature of a consequential relief in 
the same way as the prayer for obtaining 
khas possession. Both the prayers are con- 
sequential reliefs, 

Therefore, following this decision the 

prayer for assessment of rent is not in the 
nature of a declaratory relief and it does 
not come under Art. 17, Sch. II of the 
Court Fees Act. 
. The plaintiffs’ prayer is now for assess- 
ment of rent at Rs. 7, he having already 
received Rs, 3 out of his claim for Rs. 10 
per katha. This reduces the value of the 
plaintiffs’ claim in the second appeal and 
the Court-fee is payable upon the reduced 
claim: vide, Lukhun Chunder Ashy. Khoda 
Buksh (5). 

The assessment of Court-fee should be 
in accordance with s. 7, cl (iv) (c), as observ- 
ed above. The same result is arrived at 
by looking at the provisions of the Court 
Fees Act. There is no particular provision 
in the Court Fees Act applicable to a suit 
for assessment of fair and equitable rent 
and, therefore, ad valorem Court-fee is to be 
paid_under Sch. I of the Act which, as the 
heading shows, provides for fee payable on 
a plaint or written statement, etc, in cases 
“not otherwise provided for in the Act.” 

I, therefore, hold that the fee payable 
upon the plaint and the memorandum of 
appeal in this Court as well as in the lower 
Appellate Court should be assessed in 
accordance with s. 7, cl. (iv) (c), treating the 
relief for assessment of fair and equitable 
rent as a consequential relief. Article 17 
of Sch. II of the Court Fees Act, which 
applies to purely declaratory suits, does not 
apply tothe present case.» 

A, N.A. = Answer accordingly, 
(5) 19 O. 272; 9 Ind, Dec, (x! s.) 627, 
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LAHORE HIGH COURT. 
. Beconn Civiu Apenat No. 2303 or 1926. 
January 31, 1927. h 
Present:—Mr. Justice Addison. 

SHAM SINGH—DerenpaNnt—APPELLANT 

ver SUS 

HARDIT SINGH—PLAINTIFF AND OTAERS 

—DEFENDANTS—RESPONDENTS. 

Punjab Tenancy Act (XVI of 1887), s. 80—Transfer 
of tenancy—Suit by landlord to declare invalidity of 
transfer—Decrec—Rights of tenant and his transferee, 
how far affected. g 

Where a landlord has obtained a declaration that 
a transfer is void under s. 60, Punjab Tenancy Act, 
such transfer must be held to be void completely 
pven. y between the vendor and the vendee. [p. 917, 
col. 1. 

Gohar Singh v. Fattu (1), distinguished. 

Khuda Baksh v. Fazl Din (2), followed. 


Second appeal from the decree ofthe 
District Judge, Jullundur, dated the Ist 
June, 1926, reversing that of the Sub-Judge, 
Fourth Class, Nakodar, District Jullundur, 
dated the 4th July, 1925, 


Mr. Jagan Nath Bhandri, for Lala Badri 
Das, R B, forthe Appellant. ` 
Mr. Fakir Chand, for the Respondents. 


JUDGMENT. —Akku sold his occu- 
pancy rights in 1 kanal 8 marlas of land 
by a registered deed to Sham Singh and 


‘Sundar Singh on the lyth March, 1921. 


Possession was given to the vendees. 
The occupancy tenancy was unders, 6 of 
the Punjab Tenancy Act and the land- 
lords brought a suit under s. 60 of that Act 
for a declaration ‘thatthe sale was void, 
having taken place without their consent. 
The suit: was decreed and a declaration 
given that the sale was void. The vendees, 
however, continued in possession. Former- 
ly, landlords used to sue for a declaration 
under s. 60 and also for possession but 
the tenant was always allowed re-entry if 
the landlords took possession. For this 
reason landlords usually now content 
themselves with a suit for a declaration 
without claiming possession. 

One Hardit Singh then sued the vendees 
for possession of the occupancy tenancy on 
the ground that Akku had mortgaged it 
to him by two unregistered deeds, prior in 
date to the registered deed in favour of 
Sham Singh and.Sundar Singh. The trial 
Court dismissed the suit holding that the 
saledeed had priority. On appeal the 
learned District Judge held that though, 
under normal circumstances the sale-deed 
would have had priority, yet in the present 
easeas the sale had been declared void 
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by a competent Court, the vendees were in 
possession merely as trespassers and witb- 
out any right and-for this reason the mort- 
gagee could sue for possession as he still 
had a subsisting rightseeing that the land- 
lords had so far not sued fora declaration 
against him though they might do so if 
the mortgagee obtained possession. Accord- 
ingly, the plaintiff's suit was decreed by 
the learned District Judge and against 
his decision this second appeal has been 
preferred. | 

It was argued thatthe decree of the 
Revenue Court was in favour only of the 
landlords and that they only could dis- 
possess the vendee. That is, it was claimed 
that the decision of the Revenue Court did 
not affect the position of the vendees qua 
the vendor and the mortgagee whose rights 
are derived from the vendor. Gohar Singh 
v. Fattu (1) was referred to. It was held 
in this ruling that the tenant vendor cannot 
dispute the validity of his own eale ina 
suit by his vendee for possession on the 
ground that he had no right to sell the 
occupancy tenancy, the proprietors not 
being parties to the suit. This decision 
undoubtedly lays down the correct law but 
the position is different in this appeal. 
The landlords have obtained a declaration 
aa ‘the sale to the present vendees is 
void. 

It seems tome that I am bound by the 
Full Bench decision in Khuda Baksh v. Fazl 
Din (2). In that case an occupancy tenant 
made an unauthorised alienation of his 
holding and gave possession tothe alienee. 
The landlords sued successfully- to have 
the alienation declared void and to re- 
cover possession from the alienee. When 
the landlords obtained possession the ten- 
ant sued themforre-entry on his holding. 
The landlords pleaded that the plaintiff 
must be able to show that he was no 
longer bound by the contract either because 
the alienee had taken back his money or 
because the contract had been put an end 
toin some other way. It was held that 
plea was not a good answer tothe suit and 
the tenant ‘was entitled to reentry as 
against the landlord, In orderto come to 
this decision the Full Bench had to hold 
as follows: ` 


“Section 60 of the Punjab Tenancy Act 
declaresa transfer notin accordance with 


(1). 30 P. R. 1881. 7 
(2) 17 P, R. 1892 (F. B.) 
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the provisions ofthe Act to be a transaction 
voidable at the option of the landlord. 
When, therefore, the landlord exercises his 
option successfullythe transaction becomes 
altogether void, and wedo not think it can 
be.said that thereisa valid contract exist- 
ing anywhere. The voiding of the contract 
may...... entail certain obligations.or confer 
certain rights on the original parties to it, 
but the contract itself has been declared 
void, and it appears to us immaterial at 
whose instance this was done. The plea in 
bar to the suit that the plaintiff cannot sue 
because he has transferred his rights to 
another person, necessarily implies that the 
transfer was a valid one, and it is sufficient- 
ly met by proof thatthe transfer had been 
declared void.” 

This clearly means that the Full Bench 
held that in a suit where the landlords 
have obtained a declaration that a transfer 
is void under s. 60 of the Act such transfer 
must be held to be void completely even as 
between the tenant vendor and his vendee. 
This being the case the vendees in the 
present appeal are mere trespassers while 
the mortgagee has still a subsisting right, 
His suit was, therefore, properly decreed 
and I dismiss the appeal with costs. 

R. L. j Appeal dismissed. 


—— 


LAHORE HIGH COURT. 
Szoonp Civin APPRAL No. 2640 or 1926. 
February 3, 1927. 

Present :—Mr. Justice Tek Chand. 
DUNI CHAND—Derenpanr— APPELLANT 

versus , 


LEKHU—-PLAINTIFF—RESPONDENT. 

Custom (Punjab)—Succession—Got, sameness of, as 
ground for succession—Proprietary body's right of 
succession defined—Sister's rights, 

It is now well-settled that a person is not entitled 
to succeed to the land of another merely by reason of 
his belonging to the same got. fp. 920, col. 1) 

Muhammad Rafi v. Khazan Singh (1), Jhindu v. 
Gopala (2) and Kirpa v. Chinti (3), followed. 

Shah Nawaz v. Sheikh Ahmad (4), explained. 

Budhi Singh v. Mohan Singh (5), distinguished. 

In the event of a deceased proprietor dying without 
heirs, his estate would descend to the proprietary 
body only if the village is a homogeneous one and 
complete community of interest is maintained. Where 
no general community of interest between the 
several land-holders in the village has bean preserved 
the estate of an heirless proprietor escheats to the 
Grown and does not devolve upon the proprietary 
body; [p 919, col, 2; p. 929, sol, 1] 
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Both under custom as well as under Hindu Law 
sister is entitled to succeed in preference to the 
proprietary bady. [p. 920, col. 2.] 

Second appeal from the decree of the 
Senior Subordinate Judge, Ambala, dated 
the 3lst July, 1926, reversing that of the 
Subordinate Judge, Third Class, Ambala, 
dated the 20th May, 1926. 

Lala Badri Das, R. B. and Mr. Balwant 
Rai, for the Appellant, 

Mr. B. R. Puri for Mr. S. C. Chatterjee, for 
the Respondent. 

JUDGMENT.—In order to understand 
the facts of this case it is necessary to give 
the following two pedigree-tables, 


Pedigree-table No. 1. 
SEHJU 
| 





Mahna Nana alias 
Nain Sukh, 
Biru. 
ee, eer 
{ l 
Gur Singh, Dal Singh. Hamira, 
|| 
| Mutsaddi 


was Musammat 


(whose widow 
| Panjabo), 


) 


|| 
Gurmukh Singh, 





oe 
Gurdit Singh 
Chhotu. 


Pedigree-table No. 8, 
RAM PEPR 


f 
Hukmi, Sondha, 


Nanku, 


_ Lekhu 
(plaintiff). 

The land in suit is part of a holding 
which was entered in the revenue papers 
of 1883-84 as owned by Musammat Panjabo, 
widow of Mutsaddi, 2/3rds,and Biru son of 
Nana, 1/3rd (vide pedigree-table No. D. 
Biru was shown as an absentee and 
Musammat Panjabo was entered as in 
possession of his share also. Musammat 
Panjabo mortgaged her own 2/3rds share 
in the holding to one Duni Chand Bhafra. 
Later on, on the 30th of August, 1883, she 
executed an unregistered mortgage-deed of 
Biru’s 1/3rd_ share in the holding to Hari 
Singh and Mukha Singh as co-mortgagees 
dor Rs, 98. It was stated in the mortgage- 


. 
. 
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deed that Hari Singh bad 2/9tha share in 
‘the mortgage and Mukha Singh had 7/9ths 
share, On the 25th of- November, 1884, 
‘Musammat Panjabo sold 7/9ths of Biru’s 
-1/3rd share in the holding to Mukha Singh 
‘who was, as stated above, one of the co- 
mortgagees under the mortgage-deed of the 
80th of August, 1883. This sale-deed was 
effected for Rs. 200 out of which Rs. 98 was 
left with the vendee on account of the mort- 
‘gage-money. Out of this Rs, 98 the vendee 
Mukha Singh was to appropriate: 7/9ths to 
-himself as his share of the mortgage-money 
and to pay the remaining 2/9ths to Hari 
Singh, the co-mortgagee. Soon after the 
mortgage Mukha Singh vendee paid Hari 
Singh his share of the mortgage-money and 
having thus redeemed the mortgage took 
possession of the whole of Biru's share. 
Later on Mukha Singh purchased from 
Musammat Panjabo her own 2/3rds share in 
the holding and redeemed Duni Chand 
Bhabra who was a mortgagee from her of 
this share. Mukha Singh tried to have 
mutation effected of the whole land as a 
proprietor but as Biru was an absentee and 
the.sale as to his share had been effected 
by Musammat Panjabo,the Revenue Author- 
ities refused to enter him as proprietor of 
Biru’s share, Qua this share Biru continued 
to be shown as mortgagor and Mukha Singh 
as mortgagee and in the cultivation column 
Mukha Singh was shown as the mortgagee 
in possession. As to Musammat Panjabo’s 
own share 2/3rds share, Mukha Singh’s 
name was substituted as owner in the pro- 
prietary column. Biru absentee seems to 
have died in some other village before 1907 
and in the Revenue Records of that year 
Chhotu son of Gurdit Singh (vide pedigree- 
table No. 1) was entered in the proprietary 
column as mortgagor in place of Biru. In 
1919 Mukha Singh's heirs transferred their 
rights in the whole holding to Duni Chand 
defendant-appellant, who entered into 
possession of the entire holding including 
the land in suit. Chhotu died in 1923 and 
Lekhu son of Nanku plaintiff (vide 
pedigree-table No. 2) alleging himself to 
be a collateral of Chhotu got the land 
mutated in his.favour on 9th of June, 
1925. On 17th November, 1925, Lekhu 
instituted the present suit for redemption 
of 18rd share in the holding representing 
Biru’s share, on payment of Rs. 98 as his 
heiy and stating that mutaticn had’ been 
effected in his favour as such, 

The defendant Duni Chand resisted the 
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plaintiff's suit on- the ground <that’ tê 
plaintiff was not. related to Chhotu,-that i 
any case Chhotu had leftasister Musammat 


Mangali who was a nearer heir than the 


plaintiff, and that Mukha Singh had become 
owner of Biru’s 1/8rd share in the holding 
by virtue of the sale, dated 25th November, 
1884, gua 7/9ths share and by reason of 
adverse possession qua the remaining 2/9ths, 

The plaintiff was examined before the 
issues were framed and stated that he was 
related to Chhotuin the fourth or fifth 
degree and for this reason he was his heir. 
He could not, however, definitely give the 
pedigree-table connecting his line with 
Chhotu’s and stated that he belonged to the 
same got. He also denied the existence of 
the sister of Chhotu. Later on he put for- 
ward a pedigree-table which he had pro- 
pounded during the mutation proceedings, 
by which he sought to connect his line (vide. 
pedigree-table No. 2) with that of Biru and 
Chhotu (vide pedigree-table No. 1) in the 
following manner :— 








DEVI DAS 

WA 6 , 
Des Raj Mahna. Ghasi or Mawasi. 

} . Ubasi. 

À 
( lay 

Ram Bakhsh Sehju (vide 
(vide pedigree- dedigree-table 

table No 2). No. 1). 


On these pleadings the trial Court framed 
the following issues :— 

(1) Whether the plaintiffis the collateral 
of Chhotu deceased, and, if so, of what 
degree? i ea 

(2) If issue No. 1 be found in the positive, 
can the plaintiff not sue in presence of: 
Ohhotu's sister ? 

.(3) Were 3} shares out of 43 shares sold 
to Mukha Singh and no suit lies in respect ` 
ofthat land? 

(4) On payment of how much mortgage- 
money can the plaintiff obtain a decree ? 

. The plaintiff produced three witnesses 
who sought to prove the pedigree-table pro- 
pounded by him and the defendant merely 
contended himself by going himself into 
the witness-box and producing certain 
revenue entries. 

The trial Court held that the plaintiff had 
failed to prove the pedigree-table propound- : 
ed by him and that as he was not a.. collate- 


e 
e 
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ral of the deceased he had no locus standi 
to maintain the present suit for redemption. 
In view of this finding the first Court found 
it unnecessary to decide the second issue 
as to the existence of Chhotu’s sister, and on 
the third issue it found the sale to Mukha 
- Singh proved. In‘accordance with these 
findings it dismissed the plaintiff's suit. 
On appeal by the plaintiff to Rai Sahib 
Shibbu Mall, Senior Sub-Judge, the plaint- 
iff sought to prove his alleged relationship 
with Ohhotu, but the learned Senior Sub- 
ordinate Judge agreed with the finding 
of the first Court and held that Lekhu 
plaintiff had failed to establish “a definite 
relationship with Chhotu or Biru. He also 

- remarked that “Ohhotu and Biru were de- 
scended from acommon ancestorSehju and 
Lekhu is descended from Ram Bakhsh.” 
“But that there was no evidence to show 
that Sehju and Ram Bakhsh were own 
brothers, sons of Des Raj or that Des Raj, 
Mahna, Ubasi and Mawasi werethefoursons 
of Devi Das who had come to this village 
200 years prior to 1888 and who had ac- 
quired 1/4th share of the village land.” Hav- 
ing thus found that the alleged relationship 
of the plaintiff with Chhotu was unproved 
and that he was not the collateral of the 
original mortgagor the learned Senior Sub- 
Judge, however, wenton to hold that the 
plaintiff had a locus standi to maintain the 
present suit because he belongs to ‘the 
- same gotand isa proprietor in the patti 
in which the land in suit is situate. He 
says: . “There can be no manner of doubt 
that all the proprietors of this patti are 
descendants, of Devi Das and plaintiff 
Chhotu and Biru are all descendants of 
Devi Das though the full and correct 
genealogical tree is not available.” The 


“ Senior Sub-Judge further held that the 


mortgage sued upon was still subsisting 
‘and that the plaintiff hada right to re- 
deem on payment of Rs. 98. He accord- 
ingly decreed the plaintiff's suit for re- 
demption on payment of this sum together 
with costs. 

The defendant has come up in appeal 
to this Court and on his behalf Mr. Badri 
Das has assailed the judgment of the 
lower Appellate Court on both the points 
decided against his client. He contends 
that on the findings of the Senior Sub- 
ordinate Judge that the plaintiff had failed 
to prove the pedigree-table propounded 
by him the suit of the plaintiff should have 
been dismissed and the Court should not 
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have setup anentirely new case on behalf 
of the plaintiff and passed a decree on the 
ground that the plaintiff belonged to the 
some got and wasa proprietor in the same 
patti, He also argues that there is absolute- 
ly no evidence on the record to support 
the remark of the Senior Sub-Judge that 
the proprietors of the patti are descended 
from Devi Das or that the plaintiff 
Chhotu and Biru are all descendants of 
Devi Das. 

I have carefully examined the argu- 
ments addressed to me by the learned 
Counsel for both sides and am of opinion 
that the finding of the learned Senior 
Sub-Judge on this point cannot be main- 
tained. Bothin the mutation proceedings 
and during the trial the plaintiff Lekhu 
claimed the land in suit as a collateral of 
Chhotu in the fourth or fifth degree 
and he propounded a definite -pedigree- 
table which showed that Sehju and Ram 
Bakhsh were real brothers, being sons of 
Des Raj. The oral evidence which he 
produced in support of this pedigree-table 
was obviously false and has not been 
accepted by either Court. The Senior Sub- 
Judge, has himself found that Lekhu has 
failed to establish a definite relationship 
with Chhotu or Biru and that a full and 
correct genealogical tree of the descend- 
ants of Devi Dasis not available. In view 
of this definite finding of the Senior Sub- 
Judge I fail to see. how he could hold 
that the plaintiff had a locus standi to 
maintain the suit. The plaintiff never 
claimed to redeem as a proprietor in the 
patti or asa person who belonged to the 
same gotas Ohhotu or Biru. There were 
not pleadings on this point nor was any 
issue framed with regard to this matter, nor 
yet was any evidence led relating thereto, 
Moreover, if the suit had been brought 
on the basis of escheat of Chhotu's 
land to the proprietors of the patti or the 
proprietors of the village, then all the 
pattidars or the entire proprietary body 
ought to have been impleaded as parties 
to thesuit Further, it is clear that in 
the event ofa deceased proprietor dying 
without heirs, his: estate °would descend 
to the proprietary body only if the village 
is a homogeneous one and complete cem- 
munity of interest is maintained. It ig 
firmly established that where no general 
community of interest between the several 
land-holders in the village has been pre- 
served the estate of an heirless proprietor 
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escheets to the Crown and does not devolve 
upon the proprietary body, vide exception 
to para. 28 of Rattigan’s Digest and also 
Romark No. 1 appended to the paragraph. 

In this case the plaintiff made no effort 
whatever to prove that the village was 
a homogeneous one or that a complete 
community of interest was preserved. 
Under these circumstances the Senior Sub- 
Judge was not justified in appeal in allow- 
ing the plaintiff to redeem the land on 
this basis. 

As to the other ground, namely, that the 
plaintiff has a locus standi as he belongs 
to the same got it is now well-settled that 
one person is not entitled to succeed to 
the land of another merely by reason of 
belonging to the same got, It was held 
in Muhammad Rafi v, Khazan Singh (1), 
a case which isin several respects similar 
to the present one, that where a plaintiff 
fails to establish any definite relationship 
with the deceased, he should not be allow- 
ed toclaim as an ultimate heir on the 
ground that he is a member of the same 
got and, therefore, presumably descended 
from a common ancestor. This ruling has 
been followed in various decisions of this 
Court and the learned Counsel for the 
respondent has not been able to cite any 
authority in which it has been disapproved 
or dissentedfrom. The Senior Sub-Judge 
before whom this ruling was cited sought 
to distinguish it onthe ground that there 
the plaintif was challenging an aliena- 
tion as a reversioner and here the suit 
is one for redemption of a mortgage ‘in 
his capacity as the successor of the 
mortgagor. I confess Iam unable to ap- 
preciate the distinction that the learned 
‘Senior Sub-Judge has sought to empha- 
Bize, In Jhindu v. Gopala (2) a Division 
Bench of the Punjab Chiéf Court held that 
there was no presumption that all Jats of 
one got living ina village were descended 
from ons common ancestor Similarly in 
Kirpa v. Chinti (3) Moti Sagar, J., held that 
thea mere fact that the plaintiff is of the 
same caste and gotas thealienor does not 
necessarily lead to the inference that he is 
descended from the same common ancestor 
and is his heir. ° 

The lower Appellate Court has relied on 
two ralings neither of whichseems to me 


1) 68 P. R. 1892. 
2 15 Ind. Cas. 266; 135 P. W. R. 1912; 235°P. L. 


R. 1912. 
(3) 77 Ind, Caa, 618; A. D R. 1923 Lah. 53C. 
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to support its conclusions. Shah Nawaz v.. 
Sheikh Ahmad (4) is, if anything, in favour 
of the defendant. It was held there.that by 
merely having an entry made in his favour 
in the Revenue Records a plaintiff cannot 
and does not acquire ownership of the 
equity of redemption. This clearly goes 
against the plaintiff. The other ruling, 
Budhi Singh v. Mohan Singh (5), proceeded 
upon its peculiar facts. There the suit 
had been brought by the members of the 
village proprietary body as such to redeem 
the land which had been mortgaged by 
a co-proprietor in the village who had died 
leaving no direct heirs. The village in, 
that case was found to be homogeneous. 
and on the evidence led in that case it 
was found that the property of an heirless 
proprietor in such a village devolved on 
the proprietary body before it escheated to 


‘the Crown. As has been pointed out 


above, there was no such allegation in 
the present case nor was any evidence led. 

Under the circumstances I am of opinion 
that the plaintiff having failed to establish 
any locus standi to maintain the present 
suit for redemption was not entitled to 
any decree. Itis not necessary to decide 
the other issues that arise in this case, but 
I may mention in passing that even if there 
is a custom in the village whereby the 
village proprietary body succeeds to the 
estate of an heirless proprietor it would 
be necessary to determine whether Chhotu’s 
sister was alive. Both under custom as 
as well as under Hindu Law the sister 
would come in before the proprietary body. 
The Senior Sub-Judge has given no find- 
ing on this pointand without doing so he 
could not pass a decree in favour of plaint- 
iff. The finding of the learned Judge on 
issue No. 3 also seems to be open to grave 
doubt but in view of my decision on the 
first point I do not think it necessary to 
go into that matter. 

The appeal is accordingly accepted 
and the plaintiff's suit dismissed with costs 
throughout. 


R. L. Appeal accepted. 
(4) 59 Ind. Cas. 478; 1 Lah. 549; 2 Lah. L. J. 583. 
(5) 32 Ind. Cas. 768; 40 P. W. R. 1916, 
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RANGOON HIGH COURT. 
Otyu, MIBORLLANROHS APPEAL No. 110 
oF 1926. 

November 29, 1926. 
Present:—Mr. Justice Henry Sheldon 
Pratt, Acting Chief Justice, and 
Mr, Justice Cunliffe. 

K. K.S. A. R. A. CHETTIAR— 

APPELLANT 


VETSUS 
MAUNG MYAT THA AND ANOTRER— 
RESPONDENTS. 


Provincial Insolvency Act (V of 1920), ss. 27, 43—Ap- ' 


plication for discharge—Power of Court to extend 
time—Petitioning creditor, whether may apply for ex- 

ion of time. | 
jr Nia Court has power to extend the time 
for making an application for discharge. 

“Abraham v. Soskias (1), followed. 

There is nothing in law incompatible with the 
extension of the period within which a debtor 
should apply for his discharge at the instance of and 
on cause shown by the petitioning creditor. 


Civil miscellaneous appeal from the Dis- 
trict Oourt, 
laneous Case No. 97 of 1925. 

Messrs. Sastri and Chari for the Appel- 
lant. ks ii 9 

Mesars. Cowasjee Sen and Banerjee, for the 
Respondents. 


JUDGMENT.—In Civil Miscellaneous 
Case No. 97 of 1925, of the District Court, 
Pyinmana, Mg Myat Tha and Ma E Tin 
were adjudged insolvents on the applica- 
tion of K. K. 8. A.R. Arunachalam Chet- 
tiar. The insolvents were ordered to apply 
for discharge on the 9th June, 1926. — 

On the date fixed there was no appearance 
aud no application for discharge had been 


_ filed. The petitioning creditor had put in 


Jan application that the time for discharge 


might be extended under s. 27 (2) of .the 
Provincial Insolvency Act. f 

The learned Judge considered this but 
was of opinion that under s. 43, the Court 
had no, power to enlarge the period fixed 
for the application for discharge and that 
he was bound to annul the adjudication 
order. The order was accordingly annull- 
ed. Against this order the petitioning-cre- 
ditor now appeals. 

Section 27 (2) of the Act lays down that 
the Court may, if sufficient cause be shown, 
extend the period within which the ` debtor 
shall apply for his discharge. 

Section 43 provides that if the’ debtor 


-does not appear on the date fixed for 


hearing his application for discharge or on 
auch subsequent date as.the Gourt may 


K. K.S A. R, 4, OHETTIAR v. MAUNG MYaT THA, ka 


Pyinmana, in Civil Miscel- 
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direct, or does not apply for his discharge 
within the period specified by the Court, 
m order of adjudication shall be annull- 
ed. . 

The wording of the section appears clear- 
ly to contemplate an extension of the time 


within which the application for discharge 


may be made. In Abraham v. Sookias (1) 
a Bench of the Calcutta High Court held 
that under s. 27, cl. (2), the Court has 
power to extend the time even after. the 
expiry of the period of the order for dis- 
charge. 

In the present instance the application 
for extension was filed by the creditor 
before the expiry of the period fixed for the 
discharge application and the Court con- 
sidered the question of extension on the 
actual date fixed for the application for dis- 
charge. 

We are of opinion that the Court had, 
therefore, the power to extend the time for 
good cause shown and was not, as the 
Judge thought, bound to annul the adjudi- 
cation order. Section 27 does not lay down 
at whose instance the period of application 
for discharge shall be extended or by whom 
cause must beshown. 

Apparently it was contemplated that the 
application for extension would be made by 
the debtor but there is nothing in the 
actual wording of the section incompatible 
with the extension of the period within 
which the debtor is to apply for his dis- 
charge at the instance of and on cause 
shown by the petitioning creditor, 

The application by the creditor for exten- 
sion of the period for discharge was ap- 
parently filed on the 6th May. 

On the following day the Judge endorsed 
on it “putup 9-5-26,” but there is nothing 
to show that the applicant was warned 
that he would be heard in support of his 
application on the 9th May. 

The diary is silent as to this application. 
The applicant asked for an Opportunity to 
be heard in support of his petition. 

We accordingly remit the proceedings to 
the District Court with the direction that 
the Judge do proceed to dispose of the ap- 
plication of the petitioning-creditor for an 
extension of the time onits merits. 

If after hearing the parties and makipg 
any inquiries that may be necessary he ig 
satisfied that-sufficient cause has been 


. 


A 81 Ind, Cas. 584: 51 C. 337, ALT. R 1994 Cal 
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‘shown for an extension under s. 27 (2) it 
will be open to him to review his order 
annulling the adjudication.and to grant 
an extension. Costs of this appeal to be 
costs in the cause. ` 


A. N, A. Proceedings remitted. 


LAHORE HIGH COURT. 
Cryit Revisros PETITION No. 760 oF 1926. 
February 7, 1927, 

Present: —Mr. Justice Tek Chand. 

DIL MUHAMMAD AND ANOTHER— 
DEFENDANTS—PB8TITIONERS 
Versus 
SAIN DAS AND OTHERS— PLAINTIFFS 

— RESPONDENTS. aes 

act Act (IX of 1872), ss. 184, 189—Omuassion to 
a kaka n limitation—Surety, whether dis- 
charged—Pursuing vemedy against one of several 
debtors, effect of-~ Provincial Small Cause Courts Act 
(1X of 1887), s. 25— Limitation, wrong decision on 
point of-—-Revision, interference in—Accepting docu- 
ment, without formal proof, effectof. |. ieee 

A creditor's omission to sue the principal within 
limitation is not an act or omission ofthe kind con- 
templated by s. 134 or 139, Contract Act, whereby the 
surety is discharged. [p. 923, col. 2.] 

Sankana Kalana v. Virupakshapa Ganeshappa (8), 
Krishto Kishori Chowdhrain v. Radha Romun Munsha 
(9), Subramania Aiyar v. Gopala Aiyar (10) ana Car- 
ter v. White (11), followed. i ae 

Ranjit Singh y. Naubat (12), dissented from. | 

Tt is always opens to a creditor to pursue his re- 
medy against one of the debtors and forbearance to 
sue the others does not bring the case within ss. 134 
and 139, Contract Act. [ibid] 6 KANAAN 

A wrong decision on a question | of limitation is 
not a valid ground for interference in revision under 
s. 25, Provincial Smali Cause Courts Act, when sub- 


ial justi en done. . 923, col. 1. 
een C En ©) and Sari Dat Tier Dass v. 
Devi Ditta Mal-Gordhan Das (7), followed. h 

Where paity to a suit has accepted a certificate 
of an expert without formal proof thereof, he 
cannot be allowed later on to contend that it is 
inadmissible in evidence for want of proof. [p 923, 


1. 2;.p.923,col 1} |. 
ji Petition for revision of a decree of the 


Judge, Small Cause Court, Lahore, dated 
the 30th August 1526. bse oe 

Mr. Dev Raj Sawhney, for the Petitioners, 

Mr. Gopal Chand, for the Respondents. 

JUDGMENT.-—On the 13th August, 
1917, Dil Muhammad and Imam Din as 
pyjncipal debtors and Dulla as surety exe- 
cuted a bond in favour of plaintiff No.1 
and the predecessors-in-interest of plaintiffs 
Nos. 2 and 3, for Rs. 200 bearing ‘interest 
at 2 per cent. per mensem. On the 15th 
June, 1925, the plaintiffs brought a suit in 
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the Court of Small Oauses at Lahore for 
recovery of Rs, 500 on foot of this bond 
against Dil Muhammadand Imam Din the 
principal debtors and Dulla the surety. It 
was discovered soon after that Imam Din 
had been dead for a long time. The plaint- | 
iffs accordingly made a statement giving 
up their claim against Imam Din and his 
name was removed from the record. In the 
plaint it was alleged that the suit was 
within limitation by virtue of certain pay- 
ments of interest which were noted on the 
back of the bond and which bore the 
thumb impressions of one or other of the 
defendants. A decree has been passed 
against both Dil Muhammad and Dulla for 
Rs. 500 with costs and they have come up 
to this Court on revision. 

The first point taken by Mr. Dev Raj 
Sawhney forthe petitioners was that the 
suit had been instituted on the 24th June, 
1925, and that even if the alleged payment 
of interest be heldto be proved the suit 
would still be barred by time under the 
Repealing (Punjab Loans Limitation) Act, 
of 1923 as amended by the Act of 1925 
according to which the last date for 
filing such suits was the th June, 1925, 
Mr. Dav Raj Sawhney seems to have been 
misled by a mistake in the copy of the 
judgment of the lower Court where the 
date of presentation of the plaint is given 
as 24th June, 1925 Ihavereferred to the 
original plaint and find that it was pre- 
sented on the 15th June, 1925. This con- 
tention is, therefore, incorrect and is over- 
ruled. 

On the main point arising in the case 
Mr. Sawhney has contended that the find- 
ing ofthe learned Judge is based upon. 
the report of the Finger Print Bureau at 
Phillaur where the thumb impressions of 
Dil Muhammad were examined by an ex- 
pert but that this expert has not come 
into the witness-box and his report remains 
unproved and is inadmissible in evidence, 
From therecord, however, it appears that 
the document wassent to Phillaur at the | 
instance of the defendant Dil Muhammad 
himself and that the report was received 
on the 14th July, 1926. The case was put 
up for hearing on five occasions after this 
date but no request was made by the 
defendant Dil Muhammad to summon the 
expert. Under these circumstances, it must 
be held that the defendant accepted the’ 
certificate without formal proof and he. 
cannot now be allowed” to argue that this“ 


. 
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tevidence should be excluded for want of 
“proof. In-any case, even if the certificate and 
the conclusions that have been drawn there- 
‘from by-the learned Judge are excluded 
-from consideration: there is ample evidence 

on the record to prove that the payment of 
‘Rs. 25, was made ‘by. Dil Muhammad on 
‘account of interest onthe 27th July 1919. 
‘There is the evidence on oath of the plaint- 
iff thimsélf andalso that of P. W. No. 1 
Nank Chand: which has been accepted by 
the learned Judge as reliable. I must, 
therefore, hold that the requirements of 
s. 20 of the Indian Limitation Act have 
‘been fulfilled and the suit is within limita- 


tion so far as Dil Muhammad is concerned., 


. As regards Dulla surety Mr. Sawhney has, 
in the first place, contended that there be- 
ing no acknowledgment of payment of 
interest by him, the suit is barred by limi- 
tation so far as he is concerned and the 
plaintiffs cannot under s. 21 of the Limita- 
tion Act rely on the payment of interest on 
27th. July, 1919, by Dil Muhammad one of 
the principal debtors, in order to bring 
the suit within time against Dulla. 
support of this contention Mr. Sawhney has 
cited Gopal Daji Sathe v. Gopal (1), Abde 
Ali v. Askaran (2), Lodd Govindass Krishna- 
dass v. Rukmani Bhai (3) and a number of 
other rulings. The view taken in these 
rulings, however, is opposed .to that of 
Martineau, J., in Harbans Lalv. Nathu (4), 
‘which was cited without disapproval by 
Campbell and Zafar Ali, JJ., in Nihal Chand 
v. Khuda Bakhsh (5). I am not sure of the 
correctness of the ruling of Martineau, J., 
and if the decision of the case had turned 
upon this point only I would have been 
inclined to refer the matter to a larger 
Bench for an authoritative decision but 
here assuming that the lower Court has 
come to a wrong decision on the ques- 
tion of -limitation so far 
surety is concerned, I am not inclin- 
ed to interfére on the revision side. It 
has been held over and over again by the 


. Chief Court and this Courtthat a wrong 


decision on a question of limitation is not 
valid ground for. interference on revision 
under s. 25 of the Small Cause Courts 
Act when substantial justice has been done, 

(1) 28 B. 248; 5 Bom. L. R. 1020. 

(2) 84 Ind Cas. 199; 20 N. L. R. 140; A. L R. 1924 
Nag. 411. 

(3) 21 Ind. Cas. 302; 38 M. 438; 14 M. L. T. 310; 1 
L. W. 529 > 


(4) 53 Ind, Cas. 586; 1053 R, R. 1919,” : 
“@) 16 Ind. Oas, 150; A I, R. 1924 Lah, 534. 
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vide, Ghasita v. Sultan (6) and Sarab Dial- 
Ishar Das v. Devi Ditta Mal-Gordhan Das 
(7). I, therefore, decline to interfere with the 
judgment of the lower Court against Dulla 
on this point. 

Mr. Sawhney has however, raised a fur- 
ther contention that in this case the surety 
is discharged, firstly, by reason of the failure 
of the plaintiff to sue Imam Din within the 
period of limitation and, secondly, by 
reason of the plaintiff having given up 
Imam Din or his legal representatives 
Now with 
regard to this contention it has to be borne 
in mind that neither of these points was 
taken by the defendant in the Court below. 
Moreover, a creditor's omission to sue the 
principal within limitation is not an act or 
omission of the kind contemplated by s, 134 
or 139 of the Indian Contract Act whereby 
the surety is discharged. The High Courts 
of Bombay, Calcutta and Madras have con- 
sistently taken this view. Vide, Sankana 
Kalana v. Virupakshapa Ganeshapa (8), 
Krishto Kishori Chowdhrain v. Radha 
Romun Munshi (9) and Subramania Aiyar 
v. Gopala Aiyar (10), and it is in consonance 
with the dicta of the Court of Appeal in 
England Per Lindley, L J., in Carter v, 
White (11). The contrary view taken by the 
Allahabad High Court Ranjit Singh v. 
Naubat (12), and the rulings cited therein 
does not appeal to me as correct. 

The other point that the claim against 
Imam Din was given up by the plaintiff 
during the pendency of the suit has no force 
whatever. It is always open to a creditor 
to pursue his remedy against one of the 
debtors and forbearance to sue the otherg 
does not bring the case within ss, 134 and 
139 of the Contract Act. 

For the foregoing reasons I see no reason 
to interfere with the decision of the Court 
below and reject this petition but in view 
of all the circumstances I leave the parties 
to bear their own costs in this Court. 

R. L. Petition rejected. 

(6) 11 Ind. Cas. 445; 93 P. R. 1911; 151 P. W. R. 1911; 
228 P. L. R. 1911. , 

(7) 46 Ind. Cas. 541; 59 P. L. R. 1918; 139 P. W.R. 


1918. 2 
(8) 7B. 146, 7 Ind. Jur. 317; 4 Ind, Dee. (N. s.) 


99. 
(9) 12 C. 330; 6 Ind. Dec. (xN. s.) 225. ° 
(10) 7 Ind. Cas. 898; 33 M. 308; 20 M.L J. 633; 8 
TE: Ch. D. 666 672 
11) (1884) 25 Ch. D. 666 at p. 672; 54 L. J. Ch. 138: 
ore 670; 32 W.R. 692. 138; 
(19) 24 A. 504; A. W. N. (1802) 166. 
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LAHORE HIGH COURT. 
Frast Civin APPEAL No, 738 oF 1922. 
January 4, 1927. 

Present:—Mr. Justice Fforde and 
Mr. Justice Campbell. 

LABH SINGH AND OTAERS—PLAINTIFF8— 

| APPELLANTS 
Versus 
Musammat MANGO AND aNoTHER— 
DEFENDANTS— RESPONDENTS, 

Custom ( Punjab)—Succession—Self-acquired pro- 
perty—Handal Jats of Amriisar District -Daughters 
and collaterals—Riwaj-i-am, value of, as. record of 
special custom—-ltiwaj-i-am of Amritsar District, reli- 
ability of—-HEvidence Act (I of 1872), 5. 30. 

Among Iandal Jats of the Amritsar District there 
is a special custom by which the collaterals of a de- 
ceased succeed to his self-acquired property to the 
exclusion of his daughters. |p. 932, col. 1] 

An entry ina riwaj-i-am recording a special custom 
- as opposed to a general custom is prima facie proof 
of that custom even it it be unsupported by concrete 
instances arid the onus is on the other side to rebut 
it. [p. 927, col. 1] 

[Case-law discussed.) | f ee 

The principle upon which an entry ina riwaj-t 
am is admitted asa piece of evidence conclusive of 
the facts stated unless rebutted, is that it is an offi- 
cial record kept by a person upon whom there is a 
public duty to make entries in it only after satisfy- 
ine himself of the truth of those entries, and accord- 
ingly the document itself is evidence of the truth of 
its contents unless and until its falsity can be demons- 
trated by any of the various methods by which any 
public book, register or document may be attacked. 

2 ae a i 
Lp, 928. o Se of Amritsar District as compiled 


Riwaj- ; 
in Teos md revised in 1914 is an accurate and 


reliable record of custom. [p. 928, col. 1.] 
{Case-law referred‘ 
First appeal from a 

Subordinate Judge, 


sth January, 1922. 
te Dev Raj Sawhney; for the Appellants. 


Mr. Hargopal, for Mr. Kharak Singh, for 
the Respondents. 
JUDGMENT. . 


r6e, J.—The appeal arises out 
Panis brought by collaterals of Gurpal 
Singh fora declaration that an alienation 
of certain self-acquired property of the 
latter made by his widow Musammat Santi 
after his death in favour of her daughter 
Musammat Mango does not affect their 
reversionary interests in that property. 

Tt is admitted that under the general 
custom governing agricultural tribes in 
the Puujab a daughter is entitled to suc- 
ceed to the acquired property of her father 
todhe exclusion of his agnatic rekations, 
put the plaintifs contend that there is a 
special custom in the Amritsar District 


deeree of the Senior 
Lyallpur, dated the 
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governing the tribe of Handa] Jats, to. 
which the parties belong, whereby agnates 
have the right to succeed to property, 
whether ancestral or acquired, to the ex- 
clusion of the daughters of the deceased 
owner. 


The only question for determination of 
this appealis whether or not such a special 
custom has been established. If it has 
been proved to have been established the 
plaintiffs must succeed; if not, their suit 
fails. The learned trial Judge has held 
that the plaintiffs have not succeeded in 
establishing the custom upon which they 
rely and has dismissed their suit with 
costs. Seventeen witnesses for. the plaint- 
iffs have given general evidence to the 
effect that amongst Handal Jats daughters 
never succeeded to self-acquired property 
as against collaterals, but only four of 
these witnesses have given instances in 
support of their views. These. instances 
have been discussed and criticised by the 
learned Senior Subordinate Judge who has 
refused to attach any value to them on the 
ground that they have not been supported 
by any documentary evidence. The re- 
maining witnesses who have given their 
views as to the custom prevailing amongst 
this tribe but have not supported their 
opinions by proof of any actual cases, have 
been disregarded by the learned trial 
Judge without discussion. The only evi- 
dence given for the other sideis that of 
Musammat Santi, one of the defendants who 
was put into the witness-box by the plaint- 
iffs. She has referred to two somewhat 


vague instances of succession by daughters, 


one of which she says took place hundred 
years ago and the other she does not even 
approximately date. Both these instances 
she admits are based on hearsay and she 
has not attempted to produce any of the 
persons who are alleged to have supplied 
her with the information. At the conclusion 
of her examination-in-chief she stated that 
she knew of no instances of daughters sue- 
ceeding in Amritsar. 


If there had been no further evidence 
produced by either side I think it is clear 
that the plaintiffs must fail, but there is 
one important piece of documentary evi- 
dence upon which the plaintiffs’ case is 
mainly based, and that is the Riwaj-i-am of 
the Amritsar District of 1865 and the revis- 
ed edition of that record drawn up by Mr. 
Craik in 1914. In Mr. Craik's volume under 
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the answer to question 60 appear the 
following remarks :— 


“According to the Riwaj-i-am of 1865 | 


sons exclude daughters. But nothing is 
said as to agnates. Nearly all tribes state 
that daughters are excluded by male lineal 
descendants through males and by the 
widow or widows of the deceased. Similar- 
ly nearly all of them say that agnates, how- 
ever remote, exclude daughters,” and 
then four exceptions are given to this 
rule, the exceptions referring to: 

(1) Pathans of Tarn Taran and Muham- 
madan Kambohs of Amritsar Tahsil, 

(2) Mughals of Amritsar Tahsil, 

(3) Pathans of Kakkar and "Talla in 
Ajnala Tahsil, and 

(4) Khatris and Brahmins of Ajnala 
Tahsil. 

Under question 61, which asks whether 

“there is any distinction as to the rights of 
daughters to inherit (1) the immoveable or 
ancestral property, and (2) the moveable or 
acquired property of their father, the 
answer is that all tribes state that no 
‘distinction is made and the answers to 
question 60 are applicable. The author 
then adds “Butin reality daughters have 
aright to exclude agnates with respect to 
non-ancestral property, though the right 
is seldom asserted for the reasons given 
under answer 60." This qualification by 
the author of the 1914 Edition is not, how- 
ever, supported by anything contained in 
the ‘Original Vernacular Record. The 
author of the English Edition of 1914 has 
remarked in his preface that’ “The pre- 
sent English volume is.a condensed abstract 
of the present riwaj--am . . For 
relevant mutation cases and judicial deci- 
sions the Vernacular copy must be consult- 

ed.” On consulting this Vernacular copy 

we find that question 61 is as stated by 
Mr. Craik in bis English version,’ but the 
answer is‘as follows:— 

“ Answer by all the tribes :—“ In either 
case daughters get no share, There is no 
distinction as regards moveable or immove- 
able property. The answer conforms to 
that of question 60.” 

There are no instances either under ques- 
‘tion 60 or question 61 of collaterals 
succeeding to.the exclusion of daughters 
or daughters succeeding to the exclusion 
of collaterals, but 15 instances are given 
of proprietors leaving only daughters and 
the daughters holding the land until mar- 
riage, and in regard to anumber of tribes 
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of this district daughters are not entitled to 
hold the land even to this extent. 

It seems to me that cn a careful con- 
sideration of the Riwaj-i-am of 185, read 
in the light of the original revised edition 
of 1914, a special custom prohibiting 
daughters succeeding to the inheritance 
of their father whether that inheritance 
consisted of moveable or immoveable pro- 


‘perty or property acquired or ancestral, 


has been definitely and emphatically re- 
corded. 

Mr. Hargopal for the defendants-re- 
spondents, however, contends that a riwaj i- 
am unsupported by instances is not a 
sufficiently strong piece of evidence in 
support of custom to shif! the onus of re- 
buttal to the other side. He says that this 
is more especially so when the special 
custom recorded is opposed to the general 
custom of agricultural tribes in this Pro- 
vince. In support of this propesiticn he 
has cited a number of decisicns of this 
Court which I shall presently discuss. 
These authorities undoubtedly support his 
view, but it appears to me that the matter 
is concluded by the decisien of their Lord- 
ships of the Privy Council in Beg v. Allah 
Ditta (1) in which this very point was the 
subject of an express decision. The Chief 
Court of the Punjab from whose judgment 
the appeal to the Privy Council had been 
brought, had held that an entry in a riwaj- 
iam recording a special custom but with- 
out giving instances in support of it was 
insufficient as evidence to cast the onus of 
rebuttal upon the side contesting such 
custom. Reid, J., who delivered the judg- 
ment of the Court, referring to certain de- 
cisions of the Chief Court, observed “four 
Judgesof this Court held that anentry in the 
riwaj-i-am unsupported by instances, does 
not justify modification of the ordinary 
custom ` and again, “answers must be sup- 
ported by instances to be of any value,” 
in dealing with this matter their Lordships 
expressed the opinion that the Chief Court 
was “in error in supposing that the de- 
fendant did not discharge the onus that lay 
on him of establishing the custom he alleg- 
ed” and their Lordships concluded by 
saying that in their opinién “the state- 
ments contained in the riwaj-iam forma 
strong piece of evidence in support cf the 


(1) 38 Ind. Cas. 354; 45 P. R.1917; 12 P. W., R. 
1917; 2141. L. FT. 310; 32 M. L.J. G15; 19 Bom. Iy. 
R. 388; 15 A. L. J. 525; 21 C. W. N, 849; 44 C. 749: 
260. L. J.175; 44 L A. $9 (P, C) i 


d 
custom, which it lay upon the plaintiffs to 
rebut.” Mr. Hargopal’s argument that 
that case is distinguishable from the pre- 
sent one inasmuch as the special custom 
recorded by the riwaj-i-am in that case 
was nol opposed to general custom whereas 
in the present case it is, does not seem to 
me to be of any substance. In point of 
fact their Lordships of the Privy Council, 
in the case referred to, assumed that there 
was a general custom among the agricul- 
tural tribes of the Punjab which was oppos- 
ed to the special custom recorded in the 
riwaj-i-am but it was in accordance with 
an express exception to the general rule. I 
do not, however, see that it makes any 
difference to ths principle laid down by 
their Lordships as to the value to be 
attached to an entry contained in a public 
record of this nature, that the recorded 
entry is opposed to general custom. The 
very term “special custom” implies a 
departure from the ordinary custom of the 
Province. Mr. Hargopal's reasoning, there- 
fore, comes back to this: that wherever you 
have an entry in a riwaj-i-am recording 
a special custom that entry must always be 
valueless as a piece of evidence, and it 
is only where it records a general custom 
of agricultural tribes that it can be of any 
value unless it happens to be supported by 
instances. 

The first case which Mr. Hargopal relies 
upon in support of his proposition is 
Wazira v. Maryan (2) the head-note to 
which declares that “statement in a riwaj- 
i-am when opposed to generah custom can 
carry very little weight unless supported 
by instances and that consequently the 
entries in the Riwaj-i-am of the Gujran- 
wala District in favour of the special 
custom relied on by the plaintiff-collaterals 
unsupported by instances were insufficient 
to establish that custom, such riwaj-i-am 
having, moreover, been imperfectly com- 
piled.” The key-note to that decision, 
however, is contained in the last sentence 
of the paragraph referred to which is based 
upon the penultimate paragraph of the 
judgment of Leslie-Jones, J., where, after 
discussing the judgmentof their Lordships 
of the Privy Council in Beg v. Allah Ditta 
(1) the learned Judge concludes by saying - 
“But the matter is different when without 
citing any instances, a riwaj-iam which 
has been imperfectly compiled describes a _ 

G 42 Ind, Cas. 358; 84 P, R, 1917; 151 P, W, R. 
port; 3 P, L, R. 1918, 
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special custom opposed to the general 
custom of the Province and the great mass 
of authorities.” The learned Judge dis- 


‘cussed at length the reasons why the en- 


tries in the riwaj-t-am in that particular 
case should not be accepted. He came to 
conclusion onthe faceof the document it- 
self that it was not a reliable record and that 
fact read with the rest of the evidencein 
the case led him to hold that the riwaj-i-am 
as a peice of documentary evidence was in 
itself of insufficient evidential -value to 
establish the custom in question. The: 
principle upon whichan entry in a riwaj- 
tam is admitted.as a peice of evidence 
conélusive of the facts stated unless re- 
butted, is thatit is an official record kept 
by a person upon whom ‘there.is a public 
duty to make entries in it only -after 
satisfying himself of -the truth of those 
entries, and accordingly thea document. 
itself js evidence of the truth of. its con- 
tents unless and until its falsity can be. 
demonstrated by any of the various methods 
by which any public book, register, .or, 
document may be attacked.. The principle. 
upon which their Lordships of the Privy, 
Council relied upon the entry in the riwdj-. 
tam inthe case already. referred to, is 
based upon well-established rules of the 
law of evidence in England which have. ° 
been given statutory expressions in 8. 30. 
of the Indian Evidence Act. a i 

. The second series of cases in which this 
Court has departed from the principle laid 
down by the Privy Council in Beg v. Allah 
Ditta (1) is Khuda Baksh v. Fatteh Khatun 
(3) where relying upon the observations of. 
Leslie-Jones, J., in Wazirav. Maryan (2), it. 
was held that the riwaj-i-am of the Multan 
District “being a peculiar one and quite 
opposed to Customay Law,” was not suffi- 
cient to shift the onus of rebuttal on- to the 
other side. In Manohar v. Nanhi. (4) the- 
Court went a little further, in holding. that., 
“the mere entry-in the riwaj-i-am, un- 
supported by instances, that daughters can 
under no circumstances inherit their father’s 
property, is of very little weight, and it is 
quite insufficient to shift the onus on to 
the daughters.” In Budha v. Fatima Bibi (5) 
a Division Bench of this Court. laid down, 


(9) 46 Ind. Cas. 679; 14P, R. 1919; 140 P.W. Ro 
18. z 
(4) 66 Ind. Cas, 399; 2 Lah, 366; A; L R. 1922 Lah, 

0. aoe a, 
pË 8 Bad Oas, 921; 4 Lah. 99; A. I R, 1923 Lah, 
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the definite proposition that: “It is nowa 
well-established rule...... that a statement in 
ariwaj-i-am opposed to general custom 
and unsupported by instances possesses 
very little evidential value.” And finally in 
Gurdit Singh v. Malan (6) the Court held that 
a riwaj-i-am opposed to the general custom 
and unsupported by instances was not 
sufficient-to shift the onus to the party 
attacking the custom recorded in that 
document which is a return to the pro- 
‘position of Reid, J , quoted above, of which 
their Lordships of the Privy Council dis- 
approved. 


It seems to me that in these five decisions 
of this Cours the Judges have by progres- 
sive stages returned to a proposition of law 
which has been expressly dissented from 
by the Privy Council. It may be observed 
thatin the lastfour out of these five cases, 
Scott-Smith, J , wasa member of the Divi- 
sion Bench which decided this point, and 
in three out of the four cases it was he 
who wrote the considered judgmentof the 
Court, I find myself unable to accept the 
view on this matter expressed by the learned 
Judges in the above-mentioned cases for 
the simple reason that a contrary view has 
been laid down in the clearest possible 
terms by any authority from which theze 
Courts are not permitted to dissent. I must, 
therefore, hold that an entry in a riwaj-i- 
am recording a special custom is prima- 
facie proof of that custom and the onus 
is ‘shifted to the other side to rebut it. 

ʻ Mr. Hargopal finally contends that the 
riwaj-i-am relied upon by the plaintiffs in 
the present case is not an accurate or reliable 
record of the custom in question. He says 
that this document has been condemned 
as unsatisfactory by a recent decision of 
this Court in Gurdit Singh v. Ishar Kuar 
(7) where the’ following observations ap- 
' pear :— 

- “Dr. Narang contended that an entry in 
the riwaj-i-am was prima facie evidence of 
a custom and referred to Beg v. Allah Ditta 
(1). The value of the Riwaj-i-am of 1865 as 
a piece of evidence, however, is considerably 
minimised by the fact that in Dial Singh 
v. Dewa Singh (8) in referring to this 
very riwaj-t-am it was said that it did not 


(6) 84 Ind. Cas. 171; 5 Tah. 364; A. LR. 1925 Lah. 
35; 1 Lah. Cas. 279. 
(7) 68 Ind. Cas. 551; 3 Lah, 257; A. I R. 1922 Lah. 


392. 
(8) 5 P, R, 1885, 
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lay down what the custom was but that the 
compilers thought it ought to be. Again, 
we find that in the Settlement of 1914 when 
anew riwaj-i-am was compiled, it is stated 
thata gift toa daughter can be made of 
ancestral or self-acquired property to a cer- 
tain extent vide answer to question 117.” 
It appears that the view of the learned 
Judgesas to the uasatisfactory nature of 
the document in question was based upon 
acase reported as Dial Singh v. Dewa 
Singh (8). The attention of tbe learned 
Judges doesnot appear to have been direct- 
ed to aseries of subsequent authorities in 
which this riwaj-i-am was cited with 
approval and relied upon. These cases are 
Jiwan v. Hakam Khan (9), Khan v. Hira 
(10), Sardar Wasawa Singh v. Sardar Arur 
‘Singh (11), Sohana v. Sundar Singh (12), 
Buta Singh v. Ram Singh (18). 

Finally in two recent cases in both of 
which the judgment of the Court was deliver- 
ed by Scott Smith, J., this riwaj-iam has 
been carefully considered and accepted as 
evidence of the very custom relied upon 
by the plaintiffs in the present case. One 
of these cases, Naraini v. Jowahir Singh 
(14) deals with Kambohs of the Amritsar 
District and the head-note to it is as 
follows:— 

“Among Kambohs of the Amritsar Dis- 
trict a daughter is not entitled to succeed 
to the non-ancestral property of her father 
in preference to his collaterals in the 4th 
degree.” . 

“The riwaj-i-am is a public record 
prepared by a public officer inthe discharge 
of his duties and is admissible in evidence 
to prove the facts therein entered. A statea 
ment in a riwaj-i-am with regard to a 
custom is a strong piece of evidence in sup- 
port of the custom.” In reference to the 
1914 Edition of this Riwaj i-am the followin g 
remarks appear in the judgment: “Weare 
not prepared to hold that the entries relied 
upon by the respondent in Mr. Craik's 


-riwaj-i am of the Amritsar District can 


carry very little weight. There is no sug- 
gestion. that that riwaj i-am was carelessly 
or imperfectly compiled and Mr. Oraik's 
(9) 140 P. R. 1894. 
(10) 98 P. R. 1895. : 


11) 33 P. R.1900; P. L. R. 1900: p. 368, 
12) 85 P. R. 1907; 132 P. L. R. 1908; 114 P. W. H, 


1907. 

mt) 86 P. R. 1907; 131 P. L. R. 1908; 113 Pw. R, 
(14) 89 Ind, Cas, 724; 4 Lah, Oas, 253: A. L : 

09 86 as, 253; R. 1926 
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own note. shows that the exclusion of a 
daughter is very strict in the Amritsar 
District.” The other case, viz, Nadhan 
Singh v. Rajo (15), a decision of the same 
Division Bench, deals with the very. tribe 
weare concerned with here. The head- 
note reads:—“By the custom prevailing 
among Sandhu Jats of the Amritsar Dis- 
trict, daughters are ousted by collaterals of 
the last male owner in the matter of succes- 
sion to self-acquired property.” In the 
course of the judgment after referring to the 
cass of Narainiv, Jowahir Singh (14) the 
.judgment proceeds:—“‘In that case, nodoubt, 
there was some slight evidence in addi- 
tion in favour of the view that collaterals 
were preferred to a daughter even in the 
case of- non-ancestral property. In the 
present case there is no instance pro- 
duced by either party. We have found 
that in the caseofthe parties in the other 
case, who were Kambohs, the entry in the 
yiwaj- i-am should be relied upon and we 
see no reason to come to a different deci- 
sion in the case of Sandhu Jats.” The 
finding in this case in favour of the special 
custom was based almost entirely upon 
the entry in the riwaj-i-am andthe other 
side having failed to discharge the onus of 
rebutting that entry it was held to be 
conclusive. 

In thecase now before us no attempt 
has been made to show, otherwise than by 
a reference to the reported decisions I have 
mentioned, that” either the riwaj-i-am of 
1863 or the new edition of 1914 is in any 
way imperfectly compiled or inaccurate. 
Tam, therefore, of opinion that on the 
strength of the unrebutted evidence fur- 
nished by these public records the 
special custom relied upon by the plaintiffs 
has been established. 1 would accordingly 
accept the appeal, set aside the decree-of 
the learned trial Judge and enter judgment 
for the plaintiffs with costs. 

Campbell, 
suit are Handal Jats of the Amritsar 
District settled in the Lyallpur Dis- 
trict. The plaintiffs sued for a declara- 
tion. that a gift by the widow of their 
collateral Gurpal Singh to Gurpal 
Singh's daughter should not affect their 
reversionary rights. The property gifted 
was a square, selfacquired by Gurpal 
Singh. The daughter pleaded that she 
was the next heir, and whethershe was 

115) 85 Ind, Oas. 783; 1 Lah, Cas. 15; A. I R. 1925 
Lah. 556, 
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so or not became the main point in issue. 
The trial Court dismissed the suit, holding 

that the general rule of custom was against 

the plaintiffs and that they had failed to 

prove a special custom by which collaterals 
were preferred to daughters in succession to; 
non-ancestral property. The plaintiffs have 

appealed. 

The plaintiffs produced 17 witnesses all 
Handal Jats of the Amritsar District, who 
declared that daughters had no right of 
succession to non-ancestral property, but 
none of the instances quoted by them sub- 
stantiated by documentary evidence, al- 
though the trial Judge directed that this 
should be done and gave an opportunity 
for the production of the necessary docu- 
ments. The witnesses were nearly all 
elderly men, and seven of them were 
Lambardars. The plaintiffs also put the 
defendant donor into the box. She said 
that she knew of no instance of succession 
by daughters in the Amritsar District, and. 
she mentioned two of which she had heard, 
one occurring 100 years ago. 

The plaintiffs also produced extracts from 
the Riwaj-i-am of 1865 and 1914 and referr- 
ed to page 28 of Craik’s Oustomary Law 
of the Amritsar District, where the rule 
of 1914 Riwaj-i-am applicable to the matter 
in issue is described, not altogether ac- 
curately as will appear presently. The de- 
fendants produced no rebuttal evidence of 
any kind. 

The learned Subordinate Judge held that 
the oral evidence and the riwaj-t-am entries 
to be of no avail tothe plaintiffs in the 
absence of authenticated instances, relying 
upon what he conceived to be the rule 
laid down in Wazira v. Maryan (2) that 
statements in a 7iwaj-t-am, when not 
based on general custom can carry little 
weight unless supported by instances. He 
decided that the general rule stated in ` 
para. 23 of Rattigan’s Digest of Customary 
Law must be followed that daughters have 
a right to succeed in preference to col- 
laterals to their fathers’ self-acquired pro- 
perty. . 

The plaintifis in appeal rely partly upon 
the finding by their Lordships of the ` 
Privy Councilin Ahmad Khan v. Channi 
Bibi (16) that evidence by .a large body of 
witnesses in a position to knowthe rule 
of custom is entitled to weight even though 

(16) 91 Ind. Cas. 455; 6 Lah. 502; A. I. R. 1925 P, 


C, 267; L. R. 6 A. (P. O.) 190; 30. W, N. 93; 52 I A, 
379; 30 O. W. N. 506; 50 M. L. J, 637 (P, O.) 
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` no specific instances are quoted but mainly 
upon their Lordships’ previous and well- 
known decision in Beg v. Allah Ditta (1) 
regarding the value to be attached to 
entries ia the riwaj-i-am unsupported by 
instances. The plaintiffs’ learned Counsel 
claims that on these authorities in the 
total absence of any rebuttal of the defend- 
ants the suit should have been decreed. 
‘The defendants reply that a series of 
decisions by this Court and by the Chief 
Court subsequent to Beg v. Allah Ditta 
(1) plainly lay down the rule stated by the 
. trial Judge that riwaj-i-am entries without 
instances are of small evidentiary value. 
The cases cited in addition to Wazira v. 
Maryan (2) are Khuda Baksh v. Fatieh 
Khatun (3), Manoharav. Nanhi (4), Budha v. 
Fatima Bibi (5)and Gurdit Singh v. Malan 
(6). I propose to examine these cases first 
setting forth what their Lordships of the 
Judicial Committee heldin Beg v. Allah 
Ditta (1). i 


Iù Begv. Allah Ditta: (1) there was a 
contest for the inheritance toone Shahamad 
between (a) certain collaterals of Shahamad 
and (b) a son of his daughter by a husband 

_ who was proved to have the status of khana- 
damad or resident son-in-law, the riwaj-i- 
am supported this son's claim, but it 
was put aside by the Chief Court on the 
ground that the particular entry relevant 
was not supported by instances. Their 
Lordships of the Privy Council in revers- 
ing the Ohief Court's decision laid it down 
that the riwaj-i-am was a public document 
admissible in evidence to prove the facts 
entered in it subject to rebuttal and the 
statements recorded in it formed a strong 
piece of evidence which it lay upon the 
plaintiffs (the collaterals) to rebut. 


Wazira v. Maryan (2) was a judgment by 
a Division Bench of the Chief Court dis- 
posing of a claim by collaterals in the 
4th degree (Virk Jats of Gujranwala Dis- 
trict) to succeed ‘to non-ancestral land 
in preference to the daughter of the de- 
ceased proprietor. The plaintiffs relied upon 
entries in the riwaj-t-am. The learned 
Judges examined the riwaj-i-amfof the 
Gujranwala District with great care citing 
several portions of it and -came to the 
conclusion that the same value does not 
attach to every riwaj-i-am even though 
ull such documents are public records pre- 
ared by a public officer in discharge of 
his duies and under Government rules. 
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They then referred to Beg v. Allah Ditta (1) 
in the following words :— 

“That judgment must be read as a 
whole. The Privy Council were dealing 
with a case in which the riwaj-i-am, even 
though it cited no instances was never- 
theless in full accord with a well known 
custom, which is nevertheless well establish- 
ed because it forms an exception to the 
general rule that male éollaterals exclude 
daughters. In such acaseit was doubt- 
less for those who controverted the riwaj-i- 
am and the weight of authority to rebut 
the case arrayed against them. But the 
matter is different when without citing 
any instances, agriwaj-t-am which has been 
imperfectly compiled describes a special 
custom opposed to the general custom of 
the Province and the great mass of author- 
ities.” 

On this finding they refused to hold that 
the plaintiffs merely by producing the 
riwaj-t-am on which they relied had suc- 
ceeded in proving a custom by which 
they were preferential heirs to the dau- 
ghter. 

Khuda Baksh v. Fatteh Khatun. (3) is 
also a decision by a Division Bench of 
the Chief Court. The plaintiffs Muham- 
madan Jats of the Multan District sought 
to succeed as collaterals in preference to 
a sister of the last male holder and relied 
upon an entry in the riwaj-t-am unsup- 
ported by instances. Thejudgment deli- 
vered by Scott-Smith, J., quoted in full 
the passage cited abovefrom Wazira v. 
Maryan (2) and then held that for the 
reasons stated in that decision the ruling 
of their Lordships of the Privy Council in 
Beg v. Allah Ditta (1) did not apply to 
such cases as the one before them. That 
is to say, the Judges found (if words have 
any meaning) that the riwaj-i-am before 
them had been “imperfectly compiled" 


although there is no express mention of 


its defects elsewhere in the judgment. 

In Manohar v. Nanhi (4) the judgment 
also delivered by Scott-Smith, J., went a 
step-further and declared without any finde 
ing as to the manner in which the riwaj i- 
am had been prepared, that a mere 
entry in it unsupported by instances that 
daughters can under no ‘circumstances 
inherit their father’s property was of very 
little weight and was quite insufficient to 
shift the onus on to the daughters because 
in the opinion of the learned Judgesthat 
entry was contrary to all the principles 
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of Customary Liaw. Begv. Allah Ditta (1) 


‘was referred to in unusual terms [also 


employed by the same learned Judge in 
Khuda Baksh v. Fatteh Khatun(3)]as having 
“been considered in a subsequent decision 
of the Chief Court Wazira v. Maryan (2). 
Khuda Baksh v, Fatteh Kiatun (3) was also 
cited, and its decision and thatin Wazira 
v. Maryan (2) were apparently taken to 
be authorities for the proposition laid 
down which with all deference I suggest 
is the precise negative of what their Lord- 
ships of the Privy Council stated to be the 


‘law in Beg v. Allah Ditta (1). 


4 


The fourth case is Budha v. Fatima Bibi 
(5) (Scott-Smithand Zafar Ali, JJ.) Thegues- 
tion for determination was whether among 
agricultural tribes of the Sialkot District 
collaterals exclude daughters from succes- 
sion to self-acquired property. Counsel 
for the appellants argued that in the pre- 
sence of riwaj-t-am which afforded presump- 
tive evidence of the existence of the special 
custom it layon the defendants to rebut 
the same. This argument was disposed of 
in the judgment as follows :— 

“No. 2 does not carry any weight in the 
face of the authorities cited above and 
relied upon by the learned District Judge. 
it is now a well-established rule- that a 
statement in the riwaj-i-am opposed to 
general custom and unsupported by in- 
stances possesses very little evidential 
value.” 

The autboritiés in question were Chhuttan 
vy. Hazari Lal (17), Wazira v. Maryan (2) 
and Khuda Baksh v. Fatteh Khatun (3). The 
first named was a decision anterior to that 
of their Lordships of the Privy Council 
in Beg v. Allah Ditta (1). The other two, 
as shown above, do not lay down any such 
general rule (which with due respect I do 
not regard es well-established) but relate 
only to riwaj-t-am which are found to be 
imperfectly compiled. 

The last case is Gurdit Singh v. Malan (6) 
where I venture to think, Scott-Smith, J., 
who delivered the judgment once more 
failed to give due recognition asa binding 
authority to Beg v. Allah Ditta (1). His 
words are:— 

“Mr, Morton however, contends that the 
entry in the riwaj-iam is astrong piece 
of evidence in support of the custom put 


forward by the plaintiffs having regard to 


the decision of their Lordships of the Privy 


* (17) 30 Ind. Cas. 22; 7 P. R, 1916; 129 P, W, R.1915; 
46 P, L, R, 1916, “ ' 
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Council in Beg v. Allah Ditia (1). . This 
decision was considered by a Division 
Bench of this Court in Wazira v. Maryan 
(2) in which it was held that‘ statements 
in a riwaj-i-am when opposed to general 
custom can carry very little weight unless 
supported by instances’.” 

It does not appear, however, that the 
decision of the case proceeded entirely 
upon this observation for the fact was also 
taken into consideration that the riwaj-i-am 
itself recorded in an appendix numerous 
exceptions to what was stated in the body 
of the work to be a general rule. ; 

If Manohar v. Nanhi (4) and Budha v. 
Fatima Bibi (o) were correctly decided, 
the argument of the defendants’. learned 
Counsel would prevail, but with all respect 
I consider that they cannot be followed so 
long as Beg v. Allah Ditta (1) stands as 
the Judicial Committee's exposition of the 
Jaw. If there wasno intention in Khuda 
Baksh v. Fatteh Khatun (8) to hold that 
riwaj-i-am was, as a.whole, a defective 
public record, I would say the same about 
that decision. 

The rule is putin Beg v. Allah Ditta 
(1) perfectly plainly. Statements in a 
riwaj-t-am which is a public record, pre- 
pared by a public officer in discharge of 
his duties and under Government rules, 
are a strong piece of evidence that their 
contents are true, and that ‘strong evi- 
dence must be believed unless rebutted 
by the party against-whom it tells. Of 
the numerous methods of rebuttal one is 
that which succeeded in Wazira v. Maryan 
(2), namely, to convince the Court from an 
examination of other portions of the riwaj- 
tam that it had not been compiled in a 
properly careful manner, or that for other 
reasons if is not a reliable record. But 
the fact that a statement of custom in a 
riwaj-i-am isnot supported by instances 
does not in itself provide the necessary 
rebuttal and if on an issue regarding the 
existence of an exception to a general rule 
of custom the sole evidence offered is a 
riwaj i-am entry without instances, the 
issue must be decided in accordance with 
that entry. 

The relevant entries in the current 
Amritsar riwaj-iam are to be found on 
pages 28 and 29of Craik’s Customary Law 
of the Amritsar District which as stated 
in the preface is a condensed abstract of 
the original riwaj-t-am omitting instances 
except a few Chief Court rulings, We 


. 
e 
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have concluded the original riwaj-i-am and 
we find thatit doesnot contain the “note” 
on page 29 of Craik’s Customary Law or 
the passage of the answer to question 61 
commencing “But in reality daughters 
have a right to exclude agnates’’. Questions 
61 and 60 and their answers in the original 
ara as follows:— ; 

“Question 61—Rights of daughters and 
their descendants. 

Under what circumstancas are daughters 
entitled to inheritance? Are they excluded 
by sons, widows ornear male collaterals 
heirs of the deceased person? If so, is any 
limit fixed for collateral heirs to show 
that heirs upto such and such limit or 
degree can exclude daughters ? Ifso, how 
is that limit ascertained? If the limit is 
to be taken from the common ancestor, 
ia what degree should the deceased meet 
him? | 

Answer.—For mutations see pages 175 
to 178, 

All the tribes state:—~ . 

Ia the presence of sons near male col- 
laterals, heira or widow of the deceased, 
his daughter is excluded from inheritance. 
Oollaterals, however remote they are, ex- 
clude daughters from inheritance but the 
following are exceptions:— 

Pathans and Afghans of Tahsil Tarn 
Taran and Musalman Kambohs of Tahsil 
Amritsar state that if a deceased person 
leaves no widow or male descendants, the 
whole of his heritage goes to his daugh- 
ters. 

The Mughals of Tahsil Tarn Taran state 
that if a deceased leaves no male descend- 
ants or widow, one-third of this heirtage 
goes to his daughters and the rest to his 
collaterals, | 

The Pathans of Mouza Kakru Tala, Tahsil 
Ajnala state that in the-absencs of col- 
laterals up to the fourth degree the heritage 
goes to the daughters. Khairis and Brah- 
mins of Tahsil Ajnala state they follow 
custom according to the Hindu Law. 

All the tribes except those referred to 
below state that if a deceased person 
leaves a minor daughter or daugters and 
no male descendants his heritage should be 
. entered in the names of the daughters till 

their marriage. : 

But Sidhu Jats of Atari, Bal Jats of 
Tahsil Amritsar, Khatris and Brahmans of 
Neshta Tahsil Tarn Taran, and Manj Rajputs. 
of Manj, Tahsil Ajnala, state thatland should 
devolve upon collaterals however, remote 
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they are. It should not be entered in the 
names of daughters in any case not even 
until their marriages.” 

(Here follow 15 instances of sonless pro- 


„prietors being succeeded by daughters until 


their marriage. The mutations referred to 
at the commencement of the answer are 
illustrative of the exceptions detailed and 
not of the general rule stated), 

Question 6l—Is there any distinction 
as regards the daughters’ right of inherit- 
ance, (a) in the matter of immoveable or 
ancestral property (b) in the matter of 
moveable or self-acquired property of 
father ? 

Answer by all the tribes: “In either case 
daughters get no share. There is no distinc- 
tion as regards moveable or immoveable 
property. The answer conferms to that of 
question No. 69." 

An attempthas been made to impugn 
the reliability of this riwaj-i-am by referr- 
ing us to Gurdit Singh v. Ishar Kuar (7) 
where the following passage occurs: 

“There remains the question of custom, 
Oa this point Art. 23 of Rattigan’s Digest 
lays down that, according to the general 
customofthe Province, adaughter excludes 
collaterals in succession to self-acquired 
property. It would, therefore, be incumbent 
on the collaterals to prove a custom oppos- 
ed to this generalcustom, In order to do 
this they have referred to the riwaj-i-am 
of the Settlement of 1865.in which it was 
stated that a proprietor could not make a 
gift of even his self acquired property to 
his daughter. Our attention was also 
drawn to the evidence of a certain number 
of witnesses who have stated that in this 
village daughters do not succeed to selfe 
acquired property. Dr. Narang contended 
that an entry in the riwaj-i-am was prima 
facie evidence of a custom and referred to 
Beg v. Allah Ditta (1). The value of the 
Riwaj i-am of 1865 as a piece of evidence, 
however, is considerably minimised by the 
fact that in Dial Singh v. Dewa Singh (x) 
in referring to this very riwaji-amit was 
said that it did not lay down what the 
custom was but what the compilers thought 
it ought to be. Again, wẹ, find that in the 
Settlement of 1914, when a new riwaj-i am 
was compiled, it is stated thata gift to a 


- daughter can be made of ancestral or telf- 


acquired property to a „certain exteni— 
vide answer to question 117. In these 
circumstances, we are of opinion that the 
collaterals have failed to prove a custom by 

. t 


. 
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which they exclude daughters from suceed- 
ing to the self-acquired property of a son- 
less proprietor.” 

“Here it does not appear that the attention 
of the learned Judges was drawn to the 
above quoted passages in the 1914 Riwaj-t- 
am which. repeat what was stated in 1865. 
Furthermore, it was not brought to their 
notice that the derogatory remarks in Dial 
Singh y. Dewa Singh (8) which were made 


about a statement of custom regarding ` 


adoption in the 1865 Riwaj-i am were sub- 
sequently dissented from in several later 
rulings, e. g , Rall v, Budha (18), Ram Mal v. 
Miram (19) and Sardar Wasawa Singh y. 
Sardar Arur Singh (11) and that there are 
numerous other later decisions which speak 
of the Amritsar 1865 Riwaj-i-am as a 
particularly reliable record. 

In Naraini v. Jowahir Singh (14) it was 
held that among Amritsar Kumbohs a 
daughter was excluded from self-acquired 
property by collaterals, and the decision 
was based very largely upon the answers to 
questions €0 and 61 in the 1914 Riwaj- 
i-am which was held to have been carefully 
compiled. In Nadhan Singh v. Rajo (15) 
the same decision was come to in regard to 
Sandhu Jat's of the Amritsar District; and 
was based entirely upon those answers 
there being no instance either way proved 
by either party. In both thesa cases one 
of the Judges on the Bench was Mr. Justice 
Scott-Smith, whgse connection with the 
earlier rulings has been emphasised above. 
‘Whatever may have been his viewsabout the 
riwaj i-ams of other Districts with which 
those rulings dealt, it is clear from these 
two later cases- that he was satisfied with the 
authoritativeness of the Amritsar Riwaj- 
i-am when it stated. without quoting in- 
stances, an exception fo the general rule 
regarding the rights of daughters to succeed 
to self-aequired property, 

I would accept this appeal holding that 
the defendants, who produced no evidence, 
have failed to rebut the evidence supplied 
by the answer to question 61 of the 1914 
Riwaj-i-am that among Jats of the Amritsar 
District collaterals succeed to the self- 
acquired estate of a deceased proprietor in 
preference to his daughter, and I would 


decree the plaintiffs’ suit with costs 
threughout. 
t Le Appeal accepted, 


49 50 P. R. 1893, 
(lo) 30 P.R. 1896, 
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BOMBAY HIGH COURT. 
First Cryin APPEAL No. 108 oF 1025. 
July 27, 1926. 

Present: —Sir Amberson Marten, KT., 
Chief Justice, and Mr. Justice 
Patkar. 

SHRAVAN GOBA MAHAJAN AND 
OTHERS—DEFENDANTS—ÅPPELLANTS 
VETSUS - 

KASHIRAM DEVJI AND OTHERS— 
PLAINTIFFS — RESPONDENTS, 

Contract Act (IX of 1872), ss. 19, 194, 87, 42, 45— 
Contract induced by undue influence—Death of party 
—Right of legal representatives to set aside document 
—Specific Relief Act (I of 1877),s 85—Trusts Act (IT 
of 1882), s. 88. 

A suit to set aside a document for fraud or undue 
influence can be brought by the legal representatives 
of the party injured. [p. 936. col. 1.] 

Where a person of weak mind has been induced to 
make a nominal transfer of his properties in favour of 
a near relation on the statement or representation 
that the latter would manage it for him and keep it 
out of harm's way, the transferee puts himself in a 
fiduciary position, and the legal representatives of the 
transferor are consequently entitled under s. 68 of the 
Trusts Act to sue for recovery of the property from 
the transferee. [p. 935, col, 1.] 


First appeal from a decision of the First 
Class Subordinate Judge at Jalgoan, in 
Suit No. 3 of 1923. 

Mr. G. S. Rao, D. B., for the Appellants. - 

Mr. P. B. Shingne, for the Respondents. 


JUDGMENT. 

Marten, C. J.—This suit was biought 
by the representatives of oneDashrath Shiva- 
ji to set aside a sale-deed, Ex. 51, purporting 
to have been effected on December 3, 1919, 
in favour of defendant No. 1 for a sum 
of Rs, 8,000. The trial Judge decided in 
favour ‘of the plaintiffs. Defendant No. | 
appeals. 

The gisi of the plaintiffs’ case is set out 
in their plaint as follows; — ` 

“The property as described above was 
originally of the ownership of Dashrath 
Shivaji. He was rather silly and had just 
recently attained majority; besides he was 
not capable of understanding dealings and 
transactions. Hehad also fallen into the 
company of vicious people. Taking ad- 


vantage of these circumstances Shravan. 


Goba, defendant No. 1, being a relative of 


the deceased Dashrath said to him as fol- . 


lows: “I undertake to: manage all your 
property. In order that your property 
might be preserved, that you might have 
means of livelihood, you should pass a 
fresh. sale-deed in my favour in respect of 
all the property, , 1 shall not take possess 
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sion of your property. The defendant 
No. 1 made such false representation to 
the deceased Dashrath and deceitfully got 
him to pass a registered sale-deed for 
Rs. 8,000 in his own favour in respect of the 
property in suit.” 

The pleading then says that the con- 
sideration money was agreed to be paid 


`> in the presence of the Sub-Registrar to 


make a show of truth, but that the pro- 
perty continued to remain in possession of 
Dashrath. They accordingly asked for a 
declaration that the sale-deed taken by de- 
fendant No. 1 was null and void, as it 
was hollow and without consideration, and 
for a decree for possession of the land 
which they say was obtained by defendant 
No. 1 after the death of Dashrath. 


{His Lordship found on the question of 
fact that the sale-deed was induced by mis- 
representation and proceeded; ] 

Now here it has been strongly urged 
upon us by Counsel for the appellants that 
this is in effect a suit ‘to set aside a docu- 
ment on the ground of fraud or undue 
influence within the meaning of the 
Contract Act, ss. 16,17 or 18, and that as 
Dashrath is dead, the right to sue does not 
devolve on his personal representatives, in 
as much as the relief given by ss. 19 and 19A 
must be confined to the actual party, who 
has been defrauded, or on whom the undue 
infiuence has been exercised. In support 
of that proposition, certain cases were cited 
which, I think, are all or nearly all dis- 
tinguishable onthis simple ground, viz,, that 
- the party alleged to have been defrauded 
had, by his own conduct in his own lifetime, 
put it out of his power to bring a suit to set 
aside the document in question, and that, 


accordingly, his legal representatives could ` 


be in no better position. 


Thus, the’ first case cited by Diwan 
Bahadur Rao was an unreported case before 
Sir Basil Scott and Mr.Justice Batchelor in 
Mahmed Allibai v. Udesingji First Appeal 
No. 254 of 1915, decided on August 
29, 1917. That was a case where the de- 
fence to an Agreement of March 7, 1873, 
was thatit had been obtained by undue 
influence practised on one Ganpatsingji. 
But the judgment points out that Ganpat- 
singji,for at least twenty-five years after 
this particular document, was paying 
money under it, and took no steps what- 
ever to endeavour to set it aside. It is 
congequently pot surprising that the Court 
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ii that case refused to allow his sons 
after his death to set up any case of that 
description. Speaking for myself, I cannot 
accept a stray sentence or two in that judg- 
ment as meaning that if Ganpatsingji had 
died, say, within a week after this agree- 


- ment, his representatives could not hava 


brought a suit to have it set aside on the 
ground of undue influence. 

Rangnath Sakharam v. Govind Narasiny, 
(1) was a case before Sir Lawrence Jenkins 
and Mr. Justice Aston. There the Court 
pointed out that, under the Indian Con- 
tract Act, a fraud rendered a contract void- 
able but not void. That, of course, ia a 
proposition which we accept. But with 
reference to the case of Jugaldas v. Am- 
bashankar (2) which was there cited (a 
decision ,of Sir Charles Sargent and Mr. 
Justice Nanabhai), that was a case where 
a tenant tried to set up a defence to a 
guit which his landlord by his own conduct 
was barred from raising. The landlord 
had sold the land in question to the plaint- 
iffs but afterwards complained that tLe 
sale was fraudulent. Consequently at that 
date he knew the facts entitling him to 
bring a suit for rescission of the convey- 
ance. He did nothing. Years passed by, 
and the landlord's claim was barred by 
limitation. Naturally, therefore, the Appel- 
late Court held that as the landlord him- 
self was barred, the tenant, a mere third 
party and at most claiming through the 
landlord, could be in no better position 
than ‘the landlord. That case also is no 
authority for the proposition that a con- 
tract can only be set aside by the actual 
party to it. 


Then, an argument was put forward to 
us founded on Halsbury'’s Laws of Eng- 
land, Vol. VII, page 357, viz, that under 
English Law only the party affected could 
bring an action to set aside a contract or 
conveyance on the ground of undue influ- 
ence or fraud. As regards English Law, 
one may say at once that itis perfectly 
plain: that that argument is unfounded. 
By English Law it is clearly settled that 
not only in equity may a party toa con- 
tract himself bring a suit to set it aside, 
but also that his legal representatives may 
do so after his death. This principle‘also 
applies to moneys obtained by undue in- 
fluence. 


(1) 28 B. 639; 6 Bom. L, R. 592. 
(2) 12 B. 501; 6 Ind. Der. (x.s. 818. 
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In the well-known case of Allard v. 
Skinner (3) Lord Lindley says (page 187*):— 
“A right to have a gifs set aside for fraud 
or undue influence does not cease on the 
death of the donor but passes to his re- 
presentatives; and if in Mitchell v. Hom- 
fray (4) the donor had been entitled when 
he died to have his gift set aside, his execu- 
tors would have succeeded to his rights, 
and would have obtained the relief they 
sought.” 
So, too, in Morley v. Loughnan (5) the 
. executors of the man defrauded or over 
whom undue influence had been practised, 
succeeded there 
against the defendant in respect of gilts 
of a large amount of £1,40,000 obtained 
by the defendant by divers discreditable 
means from the deceased Morely. A 
There are also two. cases cited by 
Mr. Shingne for the respondent, viz., Gres- 
lay v. Mousley (6) and Holman v. Loynes, 
(7) both of which were cases in which sales 
by clients to their solicitors were set aside 
after the death of the clients. 
There is yet one other useful case, so far 
as the English Law is concerned, of Twy- 
cross v. Grant (8), where Brett, L. J. says 
(page 46)t:— 
“Wherever a breach of contract or a tort 
has been committed in the lifetime of a 
testator, his executor is entitled to main- 
tain an action, if it is shown upon the face 
- of the proceedings that an injury has accru- 
“ed to the personal estate.” 
Lord Justice Cotton said (page 47{):— 
“It has been argued that this*is an action 
to recover damages: in one sense that is 
true; but itis an action for a wrong done, 
not to the intestate himself, but to his 
property; therefore, the right to sue upon 
his death was transmitted to his personal 
representatives.” 

Now that was a case brought by the 
plaintiff to recover from the promoters of a 


(3) (1887) 36 Ch. D. 145; 56 L. J. Ch. 1052; 57 L. 
T, 61; 36 W. R. 251. ; 

(4) (1882) 8 Q. B. 587; 50 L. J. Q. B. 460; 45 L. T. 
694: 29 W. R. 558. 

(5) (1893) 1 Ch. 736; 62 L. J. Ch. 515; 3 R. 592; 68 

T. 619 


(6) (1850) 4 De G. &eJ. 78; 28 L. J. Ch. 620; 5 Jur. 
(x. 8.) 583; 7 W. R. 427; 45 E. R. 30; 124 R. R. 164. 

(7) (1854) 4 De G. M. & G. 270; 23 L. J. Ch. 529; 
18 Jure 839; 2 W. R. 205; 43 E. R. 510; 22 L. T. (o. s.) 
296; 102 R. R. 127. 

(8) (1879) 4 C. P. D. 40; 48 L. J. C. P. 1; 39 L. T. 
616; 27 W. R. 87. 7 

¥Page of (1887) 36 Ch, D 40—1 Ed.) 

+Pages of (1878) 4 O. P, D. Hd] 
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company the price paid by the plaintiff for 
shares which had proved valueless, on the 
ground that the prospectus iesued by them 
in breach of the Companies Act omitted 
to disclose certain contracts which ought 
to have been specified therein. There, 
after judgment and pending an appeal to 
the House of Lords, the plaintiff died. It 
was held that the plaintifi’s interest in the 
action survived and could be continued by 
the personal representatives. 

In saying this we are well aware of the 
maxim in English Law actio personalis 
moritur cum persona, Lord Bramwell in 
that very case deals with the maxim in its 
origin, and explains how by various Sta- 
tutes down from the reign of Edward III > 
that maxim has been gradually modified 
in English Law. But we think it clear that 
as regards modern English Law, an action 
for damages for fraud or a suit in equity 
to set aside documents on the ground of 
undue influence and soon can undoubtedly 
be brought by the representatives of the. 
party injured, where you find that there 


is a direct injury to the estate of the de- 
ceased, 


Then the case of Govind Ramaji Ganjale 
v. Savitri Rama Thosar (9), before Sir Basil 
Scott and Mr. Justice Hayward, was re- 
lied on by the appellants, But there the 
actual decision of the Court was that a 
suit could be maintained by the repre-- 
sentatives of a deceased person on the 
ground that the case fell within s, 88 of 
the Indian Trusts Act. No doubt the Court 
there did deal with an argument very- . 
similar to that which Diwan Bahadur Rao 
has presented to us, and at page 179 Sir 
Basil Scott said :— 

“This argument might be pertinent 
and requires serious consideration if we 
were dealing with a case of a contract 
effected by undue influence in which the 
parties were not in a fiduciary relation 
to each other and in which the influenc- 
ing party had not acquired possession : 
of property of the party influenced. When 
property has been acquired by a party 
by using for his own advantage his 
fiduciarv position the case falls under s. 88 
of the Indian Trusts Act, which runs as 
follows.” 


Then the learned Chief Justice sets it 


(9) 47 Ind. Cas. 883; 45 B. 173; 20 Bom. L. R. 
911. 
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“Since the facts of this case as found by 

the lower Courts clearly bring-it within 
the scope of s. 88 of the Indian Trusts Act, 
we affirm the decree declaring the sale- 
deed to be null and void.” 
A In the present case when once one accepts 
in substance the story told by Mharu, then 
we have here an elderly man and a 
relation obtaining the property on the 
statement or representation that he would 
manage it for the young man, and keep it 
out of harm’s way, surely in a case such 
as that the elderly relative put himself 
in a fiduciary position towards the young 
man. I wish tomake it quite clear that I 
am not basing my judgment on this that 
he stood in any fiduciary position before 
the date of this deed. But I do say that 
once it was agreed that the elderly man 
was to manage the property and for that 
purpose to have the nominal sale-deed 
executed in his favour, then he becamein 
law a trustee for the young man—if not 
express at least implied—having regard to 
the relative positions of the parties, the 
one to the other. Moreover, in this case 
defendant No. 1did not obtain possession 
of the property until after the death of 
Dashrath. 

So, on this view of the caseit closely re- 
sembles the one before the Appellate Court 
in Govind Ramaji Ganjale v, Savitri 
' Rama Thosar (9). And one may gofur- 


ther and state that the argument pre- - 


sented to the: Court in that case does not 
really apply here because Dashrath had 
indicated his election to avoid the con- 
trast hy reasonof the notice Ex. 84 which 
he had given. It may be said that he 
afterwards repudiated that notice by the 
subsequent action which he took. But 
nevertheless we find that at one time he 
gave a notice to that effect. 
Accordingly, in the view we take it is 
not strictly necessary to give a decision as 
to whether, if the case did not fall within 
the above section of the Indian Trusts 
Act, the suit would be maintainable 
under the sections of the Contract Act. 
But asthe point has been argued, I have 
no hesitation in expressing my individual 
opinion that. having regard to the sub- 
sequent sections in the Contract Act 
which clearly contemplate thatin certain 
cases the benefit and burden of promises 
“Page oi 43 BH) a 
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would also be the case as regards the right 
given bys. 19 or 19-A. I refer in particu- 
lar to ss. 37, 42 and 45. In this connection 


_it may be pointed out that the appellant 


is forced in argument to go to this length 
that the legal representatives cannot take 
advantage ofeither branch of r. 19. The 
result, therefore, would be that if a man 
was defrauded or induced to enter into a 
contract by frand and died the next. day, 
his representatives could not avoid the 
contract under the first part of s.19, Nor 
could they even under the second branch 
insist that the contract should be perform- 
edon the basis that the representations 
made were true. On what principle of 
justice or equity that construction should 
be put on s. 19 or on the corresponding 
s. 19A I entirely fail to see. No anthority 
going to this length has been cited to 
us, and speaking for myself, I decline 
to be the first Judge to adovt what seems 
to me a forced, unnatural, and unjust 
construction of this Act. 

Accordingly, in our view this suit is 
maintainable by the representatives of the 
deceased. It is suggested to us that the 
terms of the order were in any way wrong 
having regard to the view which the learn- 
ed Judge took of the facts and the law. 
Accordingly, the appeal from that decision 
which, we think, was the right decision, 
will be dismissed with cosis. 

Rule discharged with costs, 

Patkar, J.—[On the question of law 
his Lordship stated as follows:—] 

The next point argued by Diwan Baha- 
dur Rao is that even though this docu- 
ment was voidable on account of misrepre- 
sentation or fraud by defendant No. 1, 
the plaintiffs as the heirs of Dashrath 
cannot impugn it. He relied on the deci- 
sions in Mahmad Allibhai v. Udesingjt, 
First Appeal No. 244 of 1914, decided by 
Scott, O. J., and Batchelor, J, on August. 
29, 1917, Rangnath Sukharam v Govind 
Narasinv (1) and Govind Ramaji Ganjale v. 
Savitri Rama Thosar (9). The casein Mah- 
mad Allibhai v. Udesingji can be easily 
distinguished on the ground that the 
heirs who sued were disabled on account 


. of laches and acquiescence from disputing 


the transaction because the persong who 
were parties to the document had acted 
upon it for a long time. The case of 
Rangnath Sakharam v. Govind Nardasinv 
(1) does not directly deal with the point 
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uuder consideration. The case of Govind 
Ramaji Ganjale-v. Savitri Rama ‘Thosar 
(9) is more in favour of the respondents, 
if defendant No. 1 be considered to have 
acquired the property by using his fiduci- 
ary position for his own advantage. 

The law is clearly laid down in Hals- 
bury's Law of England, Vol. XV, page 108, 
para. 209, and the cases therein cited bear 
out the contention that a suit can be 
brought by a legal representative to set 
aside a document which has been induced 
by fraud or undue influence. I may refer 
to the cases of Gresley v. Mousley (6), Hol- 
man v. Loynes (7), Morley v. Loughnan (5) 
and Alleard v. Skinner (3). To the same 
effect is the case of Twycross v. Grant (8). 
Ithink that s. 35 of the Specific Relief 
Act also supports this contention. Section 
35 says: “Any person interested in a con- 
tract in writing may sue to have it re- 
scinded, and such rescission may be ad- 
judged by the Court.” The wording of 
the section is not that a party to a .con- 
tract may sue to have it rescinded, but 
any person who is interested in a contract 
in writing may do so. I think the heir 
is a person interested in a contract in 
writing which is sought to be set aside. 

I think, therefore, that the suit lies in 
this case at the instance of the plaintiffs 
who are the heirs of Dashrath. On the 
merits of the case we have reached the 
conclusion that Mhgru is a reliable witness 
and that the sale-deed was passed by 
Dashrath on the false representation of 
defendant No. 1. We, therefore, think that 
the view of the lower Court is correct, 
and that this appeal should be dismissed 
with costes. 

Marten, C. J.—I wish to add that I 
agree in particular with what Mr, Justice 
Patkar has said with reference to the 
Specific Relief Act. Ihad intended to refer 
to that Act. 


A.N. A. Appeal dismissed, = 


a ately 
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LAHORE HIGH COURT. 
Civit Revision Pstition No. 528 oF 1926. 
January 13, 1927. 

Present :—Mr. Justice Addison. 

PAL SINGH—Puaintirs -PETITIONER 

versus 
HARNAM SINGH—Devenpant — 
RESPONDENT. . 

Limitation Act (IX of 1908), s. 5, Sch. I, Art. 164— 
Application for setting aside ex parte decree—Limi- 
tation—Court, whether can enlarge time—lIllegal exer- 
cise of jurisdiction—Revision—Civil Procedure Code 
(Act V of 1908), s. 115. 

Section 5 of the Limitation Act does not apply to 
applications for setting aside ex parte decrees. A Court 
has, therefore, no discretion to enlarge the thirty days 
allowed by Art. 164 of the Limitation Act within 
which a defendant should apply to set aside an ea 
parte decree. Where a Courtentertains an application 
for setting aside an ex parte decree after the expiry 
of the period of limitation it illegally assumes a 
jurisdiction not vested in it. [p. 937, col. 1] 


Petition for revision of the order of the 
Sub-Judge, Fourth Class, with powers of 
a Judge Small Causes, Nawanshahr, Dis- 
trict Jullundur, dated the 27th April, 1926, 

Mr. Fakir Chand, for the Petitioner, 

Mr A. R. Khosla, for the Respondent. 

JUDGMENT.—On the 20th January, 
1926, the plaintiff Pal Singh obtained an 
ex parte decree for Rs. 75 against his 
brother Harnam Singh. The suit was one 
for recovery of Harnam Singh's share of 
the expenses incurred by the plaintiffin 
connection with their father’s death. Two 
other brothers were joined as pro forma 
defendants and when they appeared they 
stated that they had paid their share to 
the plaintiff. : 

On the 8th March, 1926, the defendant 
applied to have the ex parte decree 
against him set aside on the ground that he 
was under the impression that the suit in 
question had: been fixed for the 8th June, 
1926. He, however, had come to know that 
it had been decreed as an attachment 
was issued against him. The Judge 
thought that the defendant might have 
laboured under a misapprehension as re- 
gards the date and set aside the decree on 
payment ofasmall amount as compensa- 
tion. Against this order this revision has 
been admitted. í 

Harnam Singh had been present at cer- 
tain hearing ofthe suit after it was first 


‘instituted. He was also served in tbe suit. 


The last hearing which he attended was 
thut ofthe 26th of November, 1925. On 
that date the suit was fixed forthe lish- 
December, 1915, when he was absent. The 
sujt was then adjourned to the 20th Janu- 
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„ary, 1926, because the pro forma defend- 
ants, that iè, the other two brothers of 
the plaintiff; had not been served. They 
were present on the 20th January, 1926, 
and Harnam Singh was again absent just 
as he had been absent on the 11th Decem- 
ber, 1925. It-was then that the suit was 
decreed ex parte against him. 

It is obvious that s.5 of the Limitation 
Act does not apply. The Court has no 
discretion: to enlarge, the thirty days allow- 
ed by Art. 164 of the Limitation Act with- 
in which the defendant’could apply to set 
aside the ex parte decree. He had only one 
month from the date of the decree and in 
entertaining the application I must hold 
the Court assumed illegally a jurisdiction 
which it did not possess. This follows 
from Piroj Shah v. Qarib Shah (1). The 
application was clearly time-barred and, 
therefore, did not lie. 

I accept the petition and setting aside 
the order of the Judge Small Cause Court 
dismiss the application to set aside the 
ex parte decree which must stand. The 
petitioner will have his costs here. 

i Petition accepted. 


R. L. 
(1) 95 Ind. Oas. 124; 7 Lah. 161; 8 Lah. L. J. 267; 
A. I. R. 1926 Lah. 379; 27 P. L. R. 321. 


BOMBAY HIGH COURT. 
Sxoonp CivIL APPEAL ‘No. 736 or 1925. 
: July 29, 1926, 

Present :—Sir Amberson Marten, Kt., Chief 
` Justice and Mr, Justice Patkar. 
DAJI RAMJI PATIL AND OTEERS— 

PuainTirr3—A PPELLANTS 
versus 
LAXMAN RAOJI TAGE AND OTHERS 
— DEFENDANTS — RESPONDENTS. 

Hindu Law—Joint family—Property standing in 
the name of a member—Presumption—Nucleus, bur- 
den of proof. $ 

.There is no presumption that a Hindu family has 
any joint property and it is necessary to establish 
the existence of a nucleus of joint family property 
before the property in the possession of any one mem- 
ber can be presumed to be joint family property. 
[p .937, col. 2.] 

Ram Kishen Das v. Tanda Mal (1) and Bhagubai v 
Tukaram (2), followed. 


“Second appeal “from the decision of the 
Assistant Judge at Poona, in Appeal No. 279 
of 1924, reversing the decree passed by the 

. Subordinate Judgə at Khəd, in Civil Suit, 
No.39 of 1923. . f 

Mr.G. N. Thakor (with him Mr. A. G. 
Sathaye), for the Appellante. 

Mr. Mehendale (with him Mr, S. R, Ba- 
khale), for the Respondents, 


DAJI RAMJI PATIL v. LAXM1N RAOJI TAGE. . 


‘food, worship and estate unless 
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JUDGMENT.—We hold that the lower 
Appellate Court has here erred in law in 
throwing the burden of proof upon the 
plaintitis. The learned Assistant Judge 
quotes ‘from Mulla’s Hindu Law: “Every 
Hindu family is presumed tobe joint in 
the con- 
tary is proved. The burden of proof, there- 
fore, lies upon him who alleges separation " 
Accepting that proposition, the Judge in 
para. 7 of his judgment has held that “the 
plaintiffs have not succeeded in showing 
that in 1894 Vaman was separatefrom his 
brothers Hari and Anant, and that con- 
sequently the land, Survey No. 17, belong- 
ed exclusively to him and after bis death 
to his son, viz., their vendor Chintaman." 

We think that the above proposition of 
law is stated far too widely or at any rate 
cannot be accepted without qualifications. 
In Kam Kishen Das v. Tanda Mal (1) it was 
held that there is no presumption that a 
Hindu family has any joint property, and 
that it is necessary to establish the existence 
of a nucleus of joint family property before 
the propertyin the possession of any one 
member can be presumed to be joint family 
property. 

Then, in Mayne’s Hindu Law, $th Edi- 
tion at pages 370, 377, 378 and 380, the law 
is discussed and clearly enunciated, At 
page 377 it is stated:— 

“It may now be considered as settled law 
that itis necessary to establish the exist- 
ence of anucleus of a joint family pro- 
perty before the property in the possession 
ofany one member can be presumed to be 
joint family property. This is really a 
logical corollary to the rule...that there is 
no presumption that a family, because it 
is joint, possesses joint property or any 
property.” . 

Then, in the next paragraph, he explains 


‘that to say generally ofany particular pro- 


party inthe possession of any member of 
the family, that it is presumably joint 
estate, is to assert one or other of a great 
many different propositions:— 

“Hither that in its present condition it 
was ancestral property, or that it was 
acquired by means or with the assistance of 
ancestral property, or by means of joint 
labour, or joint funds, or both, or that, it 
was acquired by a single member without 
aid from other funds or from other mem- 
bers, and then thrown into the comman 
stock. Now, these propositions are each 

(1) 10 Ind, Cas. 543; 33 A, 071; 8 A, L. J, 723 
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different in their probability, and different 
in the facts which would establish them.” 

Then, at page 380 it is said: — 

“Ifa member of the family admitted a 
partition among some of the members, but 
asserted that the others had remained un- 


divided, the onus would lie upon him to” 


make out such a case.” 

In the present case, Shridhar, the father 
of Vaman, Hari and Anant, died before 
1888, and consequently priorto the pur- 
chase of the suit property by Vaman in 
1594, It does not appear that Shridhar 
left any property. On the facts as found, 
Anant, one of the brothers, had already 
separated. | 

In our opinion, the learned Assistant 
Judge wrongly applied the presumption 
that Vaman and Hari must have been joint 
in 1894. Then, after holding that the 
plaintiff had failed to rebut that presump- 
tion, he next finds that by 1918 Chintaman 
(the adopted son of Vaman) and Keshav 
(the son of Hari and the natural brother of 
Chintaman) had become separate. How 
“and when they so became separate the 
learned Judge does not state. Prima 
facie the fact of their separation would 
be quite inconsistent with the fact which 
the Court had relied on as establishing a 
course of conduct over a series of years as 
between Vaman and Hari and Ohintaman 
and Keshav which would make the property 
joint property. ° | 

Consequently we think the proper course 
to adopt is that taken, im Bhagubai v. 
Tukaram (2) where very much, as here, 
the proper issues had not been framed in 
the Courts ‘below. In the present case, 
there was no appropriate issue at all 
in the trial Court, and in the lower Ap- 
pellate Court the learned Judge fram- 
ed no issues whatever. The case of 
Bhagubai v. Tukaram -(2) resembles the 
present. There Sir Lawrence Jenkins 
stated the law in very much the same 
terms as those I have just stated from 
Ram Kishen Das v. Tanda Mal (1) and 
from Mayne, and then sent down the issues 
for determination by the lower Court. 
Those issues are appropriate in the pre- 
sent case, as we donot see our way to de- 
cide the case on the present materials on 
our finding that the presumption of law 
was wrongly raised and applied by the 
lower Appellate Court, Acccrdingly, we 


(2) 7 Bom. L. R. 169. 
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`- We, accordingly, 
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will send down the following issues for. 
determination by the lower Appellate 
Court: ` 

1. Was there a nucleus of joint ancestral 
family property and if so, what was the 
same ? 

2. Was the property claimed by the 
plaintiffs in this suit or any part thereof 
the self-acquired property of Vaman, or 
was it acquired under such circumstances 
as it became the joint property of Vaman 
and Hari? 

3. If it was the self-acquired property of 
Vaman, then did it subsequently become 
the joint property of Vaman and Hari 
by being voluntarily thrown hy Vaman 
into the joint stock with the intention of 
abandoning his separate claims upon it? 

4. Ifit was or became the joint property 
of the brothers, was it subsequently parti- 
tioned ? f ; 

5. Whether Vaman and Hari ever con- 
stituted a joint Hindu family? Ifso, when 
if at all did they separate ? 

As Vaman died in 1899 and Hari died 
in 1908, for the purpose of answering 
these issues Chintaman will be regarded 
as joint with Vaman, and Keshav with: 
Hari, and the acts of either Vaman or 
Chintaman on the one hand, and Hari or 
Keshav on the other will be considered by 
the lower Appellate Court down to the 
date of suit. 

Then. both sides wish to adduce further 
evidence. The appellants desire to put 
in evidence the document referred to to- 
wards the end of the judgment of the 


, trial Judge which was excluded on certain 


grounds. The respondents also wish ‘to 
adduce evidence because they say that the 
issues in the Court below may have misled 
them into not calling certain evidence 
which they otherwise would have called. 
givə liberty to both: 
sides to adduce further evidence. In that 
event the lower Appellate Court will have 
power to send the issues to the trial Court 
to have the necessary further evidence 
taken, and then returned to the lower. 
Appellate Court which ‘will record its 
findings in the usual way. Those findings 
should be returned to us witkin three 
months, 

There was yet one further point raised 
in the case, viz., that even on the Appel- 
late Court's judgment the plaintiffs in any 
event should have been awarded joint pos- 
session of the property along with the 
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defendants. But that point has not been 
fully argued here. I only mention it to 
show that it has been taken before us and 
has not been overlooked. Tne draft order 
to be shown to us. 

My brother Patkar reminds me that al- 
though it is conceded in the judgment 
that Shridhar left no property, yet Counsel 
for the respondents wants to have an 
opportunity of proving, if he can, that 
Shridhar did leave property, and that 
there was consequently a nucleus of joint 
ancestral family property. 

Stay application continued. 

A N.A, Order accordingly. 


LAHORE HIGH COURT. 

SECOND Orvin APPRAL No. 1807 or 1926. 

; January 24, 1927, 

Present :—Mr. Justice Dalip Singh. 
PALA PARSHAD AND OTHE8&S—PLAINTIFFS 

—APPBLLANTS 
VETSUS 
OHAND AND 0THERS— DEFENDANTS— 
RESPONDENTS. 
_  Easement—Dominant and servient tenements, par- 
tition between—Easement to discharge water, creation 
of—Apparent and continuous easements. 

Where there is no drain either in the dominant 
tenement or in the servient tenement but the level 
of the dominant tenement is higher than that of the 
servient tenement so that the natural drainage would be 
from the dominant tenement to the servient tenemént, 
then if there is a partition of the dominant from the 
servient tenement, there will be an easement to dis- 


charge rain water but not water of daily use. [p. 
810, col. 2.) 


Second appeal from the decree of the 
District Judge, Delhi, dated 16th March, 
1926, reversing that of the Sub-Judge, 
Third Class, Delhi, dated the 10th August, 
1925, f 

Mr. J. N. Aggarwal, for the Appellants. 

Mr. Kishan Dyal, for the Respondents. 


JUDGMENT.—The plaintiffs claimed 
aright of easement to discharge the water 
of their house, i.e., both rain water and 
water of daily use (barsatt and tstimalt) 
through the courtyard of defendants and 
door X into the Municipal lane at C as 
shown in the plan Ex. P-l. They 
alleged that defendants had stopped the 
passage of the water by building a wall and 


they prayed for an injunction preventing 
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the defendants from interfering with their 
right to discharge water. 

The facts are that the houses -of the 
plaintiffs and the defendants were origin- 
ally joint. Subsequently Rupa got his 
share partitioned and sold it to Thakar 
Das. It is alleged by the plaintiffs that 
the water of the house used to flow 
through the courtyard of the defendante, 
and the door on to the Municipal lane. 
The plaintiffs got the dominant tenement 
by pre-emption, `J he defendants pleaded 
that Rupa himself had constructed the 
wall toseparate hisown portion from the 
joint: property and since then the water 
of his house passed into the Municipal Jane 
by anew way marked Z in the plan Ex. 
P-1. This defence has been rejected in 
both Courts. ; 

The trial Court decreed the suit follow- 
ing Buta Singh v. Lall (1) holding that 
the water of the plaintiffs’ house used to 
flow through the courtyard of the defend- 
ants in a natural stream one or two feet 
wide, and that the plaintiffs had a right 
of easement to discharge their water. He, 
accordingly, gave the plaintiffs a decree for 
a perpetual injunction directing the de- 
fendants to construct a drain one foot 
wide in the obstructing wall E, D and 
onwards through their courtyard into 
the Municipal lane at point Cin the plan 
Ex. P.J, and restraining them from ob- 
structing the flow of water in any way. 

The defendants appealed and the learned 
District Judgecheld that there was nothing 
to show that Rupa possessed a right of 
easement prior to partition. He held that 
it was not improbable that following the 
natural drainage the water might have ` 
passed down through the common court- 
yard, but there was no evidence of any 
defined channel through the courtyard. 
He then held that according to Halsbury’s 
Laws of England, Volume XI, para. 610, 
page 313 there must be some ascertained 
channel for drainage before a right of ease- 
ment in regard to drainage can be permit- 
ted. He also held that there was no ques- 
tion of easement of necessity under s. 13, 
because the plaintiffs could ‘arrange to pass 
their drainage water into the Municipal 
drain at the point Z. He held that the 
level of the floor of the plaintiffs’ house 
might be lower than the Municipal drain, 
but that was not a reason for giving an 


(1) 53 Ind. Cas, 584, 101 P. R. 1919, 
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injunction. He distinguished Buta Singh 
v. Lall (1) on the ground that no drainage 
in the ordinary sense of the term existed 
in the common courtyard prior to parti- 
tion. He, therefore, dismissed the suit with 

sts throughout. 
ae ay appeal it is urged that the 
reference to Halsbury's Laws has no appli- 
cation whatsoever and the Counsel for the 
respondent has not contested this point, 
Gounsel for the appellants relies 
Peacock’s Law of Easement, pages 22 and 23, 
on s. 13 (f) of the Easements Act, Sultani v, 
Ram Saran Dass (2), Munshi Misser v. 
Bhimrajmam (3) and Khanchand v. Gul- 
rajmal (4). He contends that the finding 
shows that previous to partition the water 
was allowed to pass through the common 
courtyard. On the authority of Munshi 
Misser v. Bhimrajmam (8) he contends that 
there isno necessity fora drain in the 
servient tenement. On the authority of 
Sultani v. Ram Saran Dass (2) he contends 
that the right to discharge water is appa- 
rent and continuous. On the authority of 
s. 13 (f) of the Easements Act which 
states the common law on the point he 
contends that an easement arose on parti- 
tion. In reply Counsel for the respondents 
contends that an easement under s. 13 (f) 
must be apparent and continuous. He 
contends that water for daily use is non- 
continuous and that neither rain water nor 
water for daily -use can be apparent when 
there isno drain either in the dominant 
in the servient tenement. 
all (1) he contends that there 
was a drain, The judgment talks of drain- 
age, but on referring to the record of the 
case it appears that there were actually 
two drains forming a drainage system in 
that particular case. In Munshi Misser v. 
Bhimrajmam (3) there was a drain in a 
dominant tenement, though there was no 
drain in the servient tenement. In Sultani 
v. Ram Saran Dass (2) it is not clear whe- 
ther there was or not drainage. The rul- 
ing merely speaks of a drainage. But 


10 
the facts as far as Ican gather from the 


‘adgment would tend to 
Se sort gf drain. He also referred 
to Gale on Basement, pages 113 and 114. Hs 
further contends that as there was no 
mention of any easement of drainage, in 


or 
Singh v. L 


49 P. R. 1900; P. L. R. 100, p. 118. , 

2 18 Ind. Cas. 824; 400. 458; 17 C. W.N. 306; 
17 C. Ld. 363 B) 

(4) 8 Ind, Cas. 939; 4 8. L, R. 180. 
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show that there- 


. 
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the partition suit it must be considered, 
that the decree finally decided the rights 
of the parties, and he cited Sibnath Saha 
v. Mohesh Chandra Saha (5). This last 
point can be disposed of at once. In 
Sibnath Saha v. Mohesh Chandra Saha (5) 
it seems that the right of way was actual- 
ly contested in the partition suit and was 
only allowed to a limited extent. There 
is nothing on this record to show that 
there was any question as to the right of 
drainage in the partition suitand decided 
in that suit. The case is, therefore, distin- 
guishable. The point then that arises for 
decision is that where there is no drain 
either in the dominant tenement or in the 
servient tenement but the level of the 
dominant tenement is higher than the ser- 
vient tenement so thatthe natural drain- 
age would be from thedominant tenement 
to the servient tenement, then in such a 
case if there is a partition of the domi- 
nant from the servient tenement, doeg 
a right of easement arise and to what ex- 
tent? f 
Now itseems to me that the question 
of the easement qua water of daily use 
and rain water stands on a different foot- 
ing. 

It may be contended that the easement 
to discharge rain water is both apparent 
and continuous, because by looking at the 
levels of the two properties it ought to 
be possible to see that the water from one 
will naturally flow into the other. It is 
also clear that the right to discharge rain 
water is acontinuous one, and, therefore, 
the easement would be both apparent and 
continuous qua rain water. It must-also 
be borne in mind that it is found that 
there was a hole at the point X at the 
other end ofthe courtyardzand that, there- 
fore, there was some trace of an easement 
to drain in the servient tenement. That 
being so, I hold that qua the right to dis- 
charge rain water there was an apparent 
and continuous easement and on partition 
this easement arose and continued. 


I am, however, doubtful as to the right 
to discharge water for daily use. I find 
it difficult to see how such an easement 
ean be either continuous or apparent with- 
out any drain in the dominant tenement to 
jndicate it. Counsel for the respondents re- 
lies on Sultani v. Ram Saran Dass (2) where 
the right to water from certain hath-rooms, 


(5) 59 Ind, Cas, 89, 


> 
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was held to be apparent and continuous. 
He contends that the argument of the learn- 
ed District Judge that this would mean 
all sorts of sullage and filthy water is not 
correct, but the plaintiffs would only have 
the right to discharge water and not sul- 
Jage. As stated above the facts of Sultani 
v. ram Saran Dass (2) are not very clear 
and I am of opinion that the right to dis- 
charge water of daily use is not made out. 


I, therefore, accept the appeal only to. 


this extent that I grant the plaintiffs a 
decree for an injunction restraining the 
defendants from preventing the rain water 


` of the plaintiffs’ property passing into the 


courtyard of the defendants and discharg- 
ing. itself at point X-in the plan Ex. P-1, 
into the Municipal drain at ©. I do not 
accept the appeal as regards the right of 
water of daily use. As the parties have 
partially succeeded in this Court, I direct 
that the parties should bear their own 


R. L. Appeal accepted in part. 


BOMBAY HIGH COURT. 
ORIGINAL ÜIVIL JURISDICTION APPEAL 
No. 74 or 1926. 

August 24, 1926. l 
Present:-—8ir Amberson Marten, Kr., 
Chief Justice and Mr. Justice Kemp. 
MATHERAN STEAM LIGHT 
TRAMWAY— APPELLANTS 
Versus 


B. N. LANG—Regsponpenv, 

Bombay High Court, Original Side Rules, Nos. 212, 
248—Judgment of Chamber Judge, whether should 
state reasons—Letter to Prothonotary containing order 
and directing communication to parties, whether valid 
judgment—Adjournment, effect of—Civil Procedure 
Code (Act .V of 1908), O. XXII, r. 2—Judgment of 
Original Side, requisites of. 

It is not necessary on the Original Side of the High 
Court for a Judge in Chambers to give his reasons 
for making any particular order on a summons or 
petition, and although the fact that a Judge may 
adjourn a petition or summons into Court would 
generally mean that the matter is of greater complex- 
ity or importance, and that, accordingly, as a matter 
of convenience, the learned Judge should give his 
reasons for his final decision, yet a mere ad- 
journment into Court does not necessarily involve 
that. [p. 942, col. 2.] 

The provision in the Civil Procedure Code that a 
judgment is to state the reasons and is to be signed 
by the Judge does not apply to the High Court on 
its Original Side. [ibid.] 

Rules 242 and 243 of the Bombay High Court Rules 


MATHERAN STEAM LIGHT TRAMWAY v. B. N. LANG. e 


v4) 
do not necessarily imply that a judgment of a Judge 
of the Original Side should contain the reasons fo 
his decision. [ibid.] 

A letter addressed by a Judge of the Original 
Side of a High Court to the Prothonotary of the High 
Court specifying what his order on a particular 
petition is and containing directions to treat the con- 
tents as his order to be communicated to the parties 
isa valid judgment. |p. 943, col. Lj 

Mr. Mulla, for the Appellants, 

Mr. B. J. Desai, for the Respondent. 


JUDGMENT. 

Marten, C. J.—In our judgment given 
on August 16, we directed to be determined 
as a preliminary issue the question whe- 
ther there was any judgment validly deli- 
vered by Mr..Justice Taraporewala, 

This was æ petition to rectify the Com- 
pany’s register.. The petition was adjourn- 
el into Court, and judgment was reserved 
by Mr. Justice Taraporewala on April 10, 
1926. On April 23, the learned Judge 
dictated notes of his judgment to a short- 
handwriter Mr. Daji. The next day Mr. 
Justice Taraporewala left Bombay by the 
mail boat Ranpura for England. The 
shorthandwriter did not transcribe the 
notes, but himself went on leavefrom April 
26 to June 2. 

On April 28, the learned Judge wrote a 
letter from the SS. Ranpura to the Pro- 
thonotary of this Court, which, in the ordi- 
nary course of post, would have reached him 
on or about May 7. The learned Judge 
there said that he had dictated to Daji his 
judgment which was to be delivered on 
June 7. He there. states:— 

“Will you Kindly request Mirza, J., to 
deliver it forme? If the draft requires to 
be approved and signed by me, there will 
be no time for me to do so by June 7. 
I desire that in any event my order on the 
petition should be communicated to the 
parties in Court on June7. I have granted 
all the prayers of the petition and ordered 
that the registers of the Company be 
rectified by placing the names of Ir. E, 
Dinshaw, D. K. Daji, Wadia and Balsekar 
(2nd to 5th petitioners), on the Company's 
register of share-holders, and that the Com- 
pany should pay the petitioners’ costs, 
Will you kindly treat this letter as an 
authority for communicating the said order. 
to the parties in Court on June 7? You 


. can send the draft judgment to me for ep- 


proval and signature’ to an address 
Europe. 

Then, after referring to certain otter 
cases in which he had passed decrees ged 


it 
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* dictated judgments, he stated that the 
latter did not require to be revised. He 
concludes: l 

“Tf necessary, will you kindly ask Mirza, J., 
to go through the drafts and make neces- 
sary corrections if the clerk has made any 
mistakes? Dajiis a good clerk and takes 
down my judgments well, and I believe 
there will be mo necessity to correct mis- 
takes. You must have got the judgments 
now,” 

On June 3, the shorthandwriter transcrib- 

ed his notes, and showed them to the Pro- 
thonotary. The Court re-opened after the 
April vacation on June 7, 1926. But as 
from the forenoon of that day Mr. Justice 
Taraporewala ceased to bea Judge of this 
Court as his resignation had been accepted 
by Government with effect from that, date, 
Mr. Justice Mirza, who was shown the above 
letter of April 28, read out in Court these 
shorthand notes as being the judgment of 
Mr. Justice Taraporewala. A question then 
arose as to the date from which the, rectifi- 
cation of the Company's register should 
take effect. That point had not been dealt 
with by Mr. Justice Taraporewala, and, 
accordingly, Mr. Justice Mirza on July 2, 
gave his decision on that point, viz., that 
the rectification should take effect from 
November 25, 1925. 
i It is contended here by the appellants that 
there has been no judgment by Mr. Justice 
Taraporewala; that the unapproved and un- 
corrected notes dictated to the shorthand- 
writer did not constitute a final decision of 
the Judge, and, therefore, ngt a judgment; 
and that the letter of April 28 is not ajudg- 
ment which the learned Judge intended to 
give, for it contains no grounds whatever 
for his decision, as is contemplated by the 
definition of “judgment” under s. 2 (9) of 
the Civil Procedure Code, and that at most 
it merely states bis order on the petition 
which is not a sufficient compliance with 
the requirements of this Code. 

On the other hand, it is contended for 
the respondents that at any rate the letter 
of April 28 amounts to a judgment in this 
sense, viz., that it is an expression of the 
learned Judge's final decision as to the 
order he should.make on this present peti- 

‘tion; and that it contains all the materials 
negersary for a final order on that peti- 
tion. It is further contended that we may 
also, under the circumstances, treat the 
mates dictated to the shorthandwriter as 


being a part of the judgment, 
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Now, it ‘must be remembered in the first 
place that this: was a petition, and that 
although it was adjourned into Court, it 
might have been heard in Chambers, 
This is the first time I have heard it sug- 
gested that it is necessary on the Original 
Side of this Court for a Judgein Chambers 
to give his reasons why he should make 
any particular order on a summons or peti- 
tion. Though the fact that a Judge may 


adjourn a petition or summons into Court > 
would generally mean that the matter is- 


of greater complexity or importance, and 
that, accordingly, asa matter of conveni- 
ence, the learned Judge should give his 
reasons for his final decision, yet surely a 
mere adjournment into Court does not 
necessarily involve that. For instance, 
supposing a summons for discovery was 
adjourned into Court I see no essential 
reason why the Judge should not merely 
say “summons dismissed with costs” if 
that was his decision. And even on ques- 
tions of construction the Chancery Judges 
used frequently to answer merely yes or 
no to the various questions submitted to 
them on originating summonses adjourn- 
ed into Court, and many other examples 
may be given, 

Further, although the Code, no doubt, as 
regards Courts in the mo/fussil, requires 
that a judgment is to state the reasons and 
is to be signed by the Judge, those rules 
admittedly do not apply to the High Court 
on its Original Side. Similarly, O. XX, 
r. 2, which provides that “A Judge may 
pronounce a judgment written but not 
pronounced by his predecessor” does not 
apply to the Original Side. Again, although 
the Bombay High Court Rules contemplate 
by r. 242 that “the judgment shall be 
pronounced in open Court’, that does not’ 
‘necessarily involve that the pronouncement 


‘is also to include the reasons for its deci- 
As regards r. 243 that rule does not. 


sion. 
say that necessarily a Judge has to give 
reasons for his decision. What is to be 
prepared for the use of the Appellate Court 
is a note of his judgment and of his 
findings on the several issues raised. Fur- 
ther, itis pointed out tous that the technical 
definition of ajudgmentin s. 2 (9) of the 
Civil Procedure Gode, (viz., “‘judgment’ 
means the statement given by the Judge 
of the grounds of a decree or order’) can 
hardly apply without qualification to the 
Original Side, because in .cl. 15 of the 
Letters Patent which deals with eppeals 
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[100 I. C. 1927] 
from a Court of first instance on the 
Original Side the sole words there used 
are “an appeal shall lie from the judg- 
ment.” So the words there include the 
final decision of the final Court, whether 
it is technically a decree or an order and 
irrespective of the grounds for that deci- 
sion, 

In our judgment, therefore, it is not 
essential on a petition of this nature that 
the Judge should give his reasons for the 
order he makes. In saying this I must not 
be misunderstood. Of course, in an ordin- 
ary case a Judge, undoubtedly, should give 
his reasons for his decision. But merely 
as regards the legal validity of the order 
he passes, I donot think it is vital that 
he should state his reasons, That being 
then our finding of law, has the learned 
Judge here passed a final decision onthe 

_ petition before him? We think that he 


has by the letter of April 28, for that is a | 


letter addressed to the Prothonotary of this 

Court with specific directions to treat the 

contents as his order to be communicated 

tothe parties and hestates what his order 

is, viz., that he grants all the prayers of 
„tho petition and directs the Company to 
“pay the petitioners’ costs. 

Now, no doubt, on June 7, Mr. Justice 
Mirza did not read out this particular letter 
to the parties. But the’ shorthand notes 
which he did read out conclude with the very 
order referred to in the letter in question, 
viz, “I, therefore, make an order in terms 
of prayers (a), (b), (e), (d) and (e) of the 
petition. I, further, order that the Com- 
pany do pay the petitioners’ costs of this 

- petition.” So the order contained in that 
letter was thus announced to the parties 
in open Court. No doubt, a good deal more 
was announced which may or may not 
legitimately form part of the judgment. 
But the essential part, viz, the actual 
order was communicated to the parties. 
Uader the circumstances and considering 
that the learned Judge arrived at his final 
conclusion and passed his orders to the 
Prothonotary on April 28, and that these 
orders must have réached the Prothonotary 
by about May 7, and, therefore, well within 
the time before the learned Judge's re- 
signation took effect, we think that this is 
sufficient, and that the fact that his order 
was not actually communicated to the 
parties until the opening of the Court does 
mot invalidate the final decision cf the 
Judge, i 
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Under the circumstances we hold that 
the issue which we directed to be raised 
should be answered in the affirmative. 
The judgment in question will be that 
contained in the above letter of April 
28, for we are unable to acceptthe short- 
hand notes which have never been ap- 
proved by the learned Judge as being 
part of his actual judgment. They may 
be looked at as reasons which were at one 
time passing through his mind. But they 
cannot, in our opinion, be looked at as 
part of the technical judgment delivered 
by the learned Judge. It will be suffici- 
ent in the Appeal Paper Book to have this 
letter of April 28 printed, as well as the 
draft shorthand notes. 

Kemp, J.—I have nothing to add. 

A. N. A. Order accordingly. 


SOHAN SINGH. 


LAHORE HIGH COURT. 
Sgconp OiviL APPEAL No. 1408 or 1926, 
January 12, 1927. 
Present:—Mr. Justice Addison. 
KIRPAL SINGH AND OTHERS 
—PLAINTIFFS—APPELLANTS 
versus 
SOHAN SINGH AND otHprs— 


DEFENDANTS— RESPONDENTS. 
Custom (Punjab)—Alienation—Necessity— Alienec's 


- duty to enquire into antecedent debts—loney required 


for purposes of trade, whether for necessity—Punjab 
Courts Act (VI of 1918), s. 41—Necessity, finding 
of—Second appeal. . 

An alienation by a member of a community usually 
engaged in trade ofa portion of his land to invest 
the proceeds in twade is one fora necessary purpose 
even ifhe be an -agriculturist and governed by agri- 
cultural custom, where the income of the land is 
insufficient to meet his wants. [p. 945, col, 2. 

Santa Singh v. Waryam Singh (D and Mohammad 
Usman Khan v. Ata Mohy-ud-din (5), distinguished, 

Muhammad Hassan-ud-din v. Saif Ali Shah (6) 
and Ram Kishen v. Khiali(7), followed. 

A finding that a particular loan was required for 
personal necessities is a finding of fact and cannot he 
agitated in second appeal. [ibid.j 

Ram Kishen v. Khiali (7), followed. 

An outsider who pays antecedent debts in ennsideras 
tion of a transfer of property, if he acts honestly 
and makes proper enquiry whether the debts are aca 
tually due, is not responsible if he has been deeviyed 
and is entitled to have the alienation declared bind- 
ing. |p. 944, col. 2.] 

Devi Ditta v. Saudagar Singh a), Jhandu v, Niamat 


Khan (2) andJagat Singh v. Gahda Singh (3), Tola - 


lowed. 

Second appeal from the decrece of dhe 
District Judge, Sialkot, dated the 19th 
March, 1926, affirming that of the Senior 
Subordinate Judge, Sialkot, dated the 4th 
November, 1925. 


he 
båd 


e 
Bakhshi Tek Chand, for the Appellants. 
Lala Moti Sagar, R. B., for the Respond- 
ents. í 


 JUDGMENT.—One Bahadur Singh, 


a. Kalal of the Sialkot District, sold 24 


kanals 18 marlas of land to Sohan Singh 
for Rs. 4,000 by a registered deed dated 
the 14th June, 1924. The plaintiffs who 
are some of his nephews, brought:a suit 
for the usual declaration that the sale 
should not affect their reversionary rights 
as it was without consideration and neces- 
sity. The two Courts below have concur- 
red in dismissing the suit and the. plaintiffs 
hava preferred this second appeal. 

Bahadur Singh's wife has two brothers, 
namely, Manohar Singh and Sukh Dev 
Singh, the latter of whom.has a son Danish- 
mand Singh. Danishmand Singh has been 
living with the vendor since his childhood 
as his own mother died when he was very 
young. Bahadur Singh in March, 1923, 
executed a Will in favour of this boy and 
the plaintiffs then sued to have the Will 
set aside. Bahadur Singh during the pend- 
ency of this suit revoked the Will and the 
suit was thereupon dropped. It was after 
this that the sale in question took place. 

The trial Court held that though the 
parties were Kalals they were governed by 
agricultural custom and that the land was 
ancestral. It, however, dismissed the suit 
as itheld the sale to be for consideration 
and necessity. ° 


The only point argued on behalf of the 


plaintifis-appellants before ethe District 
Judge was the question of necessity and 
that is the only point before me. The 
consideration for the sale in question was 
made up of three items :— : 

(1) Rs. 500 for payment to ‘the Punjab 
National Bank, 

(2) Rs. 1,000 to pay off a pro-note dated 
the 28th June, 1923, executed by the ven- 
dor in favour of Manohar Singh his wife's 
brother and uncle of Danishmand Singh 
the boy who has lived with the vendor for 
most ofhislife. It was stated in the deed 
that this money had been advanced to the 
vendor to defray the expenses of an illness 
he had suffered from, namely, paralysis, 

(3) Rs 2,500 for personal necessity and 
kargbar. 

As regards the first item of Rs. 500 both 
Courts have held that this money was bor- 
rowed from the Punjab National Bank by 
the vendor some 17 days before the sale and 
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it was re-paid shortly after the sale, Both 
Courts have also held that the land held 
by the vendor is of very poor quality and 
that the income therefrom is not more - 
than Rs.8 per mensem. They have fur- 
ther held that the vendor was a man of 
good character and that it was not even 
alleged.that he was of an immoral char- 
acter or recklessly extravagant. This 
being thecase they havecome to the con- 
clusion that it was enough for the vendee 
to enquire as to the existence of this debt 
and to advance the money when he dis- 
covered that it was due especially as there 
was nothing to put him upon his guard or 


“to make him think that there was any 


thing wrong with this debt. 

A preliminary objection has been taken 
that this isa finding of fact which cannot 7 
be challenged in second appeal. I agree. 
In Devi Ditta v. Saudagar Singh (1) it 
was held that an outsider who pays ante- 


` cedent debts in consideration of the transfer 


of property if he acts honestly and makes 
proper enquiry whether the debts are ac- 
tually due, is not responsible if: he has 
been deceived and is entitled to have the 
alienation declared binding. This ruling 
covers the case of the item of Rs. 500 
while Jhandu v. Niamat Khan (2) is also 
in point, And other authority of this Court 
is Jagat Singh v.’ Ganda Singh (3). 

The next item is the one of Rs. 1,000 
due on the pro-note dated the 28th June, 
1923, in favour of Manohar Singh. It may 
be the case as remarked by the District 
Judge, that this item may be suspicious, 
but the District Judge, after considering 
all the circumstances, held that so far ad ` 
the vendee was concerned it was a just, 
antecedent debt within the meaning of the 
rulings already quoted. This again is a 
finding offact, which cannot be atacked 
in secondappeal. Besides, on the evidence 
this appears to have been the only possi- 
ble conclusion that could be arrived at, 
The vendee founda pro-note which was 
due, the vendor was of good character and 
not extravagant, and it was impossible for 
him to come to the conclusion that it was 
merely anominal debt, a document which 
was written in order to injure the rever« 
sioners. The appeal must also failas ree 
gards this item, 


(1) 65 P. R. 1900; P. L. R. 1900, p. 322, 
(2) 54 Ind. Cas. 842; 1 Lah. 472. 
(3) 69 Ind. Cas. 47; A. L R. 1922 Lah, 204, 
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The last item of Rs. 2,500 was advanced 
for personal necessities and for trade, or 
rather money-lending. Both Courts have 
come to the conclusion that there. was bona 
fide necessity for the advance of this item, 
Rs. 1,500 of which were after the date of 
the sale in dispute lent out at interest by 
the vendor. The findings in this question 
are that Bahadur Singh, the vendor, owned 
only about 15 bighas of poor land, 4 bighas 
of which were already under mortgage, 


this mortgage having been effected for ə. 


or 6 years previously and acquiesced in 
by the reversioners as they have ‘brought 
no suit toset itaside. This in itself helps 
to show that the vendor was not well off 
and could not live upon the income from 
his land which was not more than Rs, 8a 
month. The vendor used to be in the army, 
but had to retire some 25 years ago with- 
out a pension. Since then his only source 
of income has been his land, i. e, Rs. 8a 
month, together with certain sums, which 
had been lent out by his father, and which 
he had been able to collect. The sums 
collected, however, it has been held, must 
have been exhausted before the sale took 
place. That means that at the time of the 
sale he had only Rs.8 a month as income 
from his land while he had six years before 
to mortgage his land. It was for these 
reasons that the Courts’ below held that 
part of this money had been advanced for 
personal necessities while the portion of 
-it advanced to lend out at interest was also 
considered to be a prudent’ and proper 
' transaction and, therefore, necessary as that 
was the only way to get a sufficient income 
to live upon. The Courts below distingu- 
ished the case of Jats who had been 
agriculturists from time immemorial. who 
had no connection with trade, and for whom 
it might not be a necessary purpose to sell 
‘an ancestral land to put the money in busi- 
ness. But they considered that the case 
was different with Kalals, whose usual 
occupation was trade and service. 

The finding of the District Judge was 
attacked before me on the ground that it 
was against the principle laid down in 
Santa Singh v. Waryam Singh (4) which 
was followed in Mohammad Usman Khan 
v..Ata Mohy-ud din (6). The first ruling 
undoubtedly laid down that a Jat agricul- 


(4) 24 Ind. Cas. 361; 19 P. R. 1915; 207 P. L. R. 1914; 
147 P.W. R.1914. , 
(5) 73 Ind, Oas. 871; 5 Lah. L, J. 304; A. I, R. 1923 
Lah, 142, 
60 


915 


e . 

turist could not alienate his ancestral land 
in order to start trading. Since that time, 
however, there have been other rulings of 
this Court the principal cf which is Muham- 
mad Hassan-ud-din v. Saif Alt Shah $6). 
That wasa case where the consideration 
for a mortgage was said to be a small 
amount due on a prior mortgage together 
with money taken for purposes of trade. 
The parties were Sayad agriculturists. The 
property mortgaged was an ancestral sarai, 
In that case the mortgagor had only 10 or 
11. kanals of land which did not supply 
him with sufficient income upon which he 
could live. For that reason the Judges 
who decided the case thought he was jus- 
tified in alienating the sarai for the pur- 
poses of trade. They did not think that the 
Division Bench of the 1x15 case intended 
to lay down that under no circumstances 
could a member of an agricultural tribe 
alienate ancestral property for purposes of 
engaging in irade. 
“ In the case before me the facts are very 
similar. The vendor is a Kalal. Kalais 
are usually engaged in trade or money- 
lending and take up service. The income 
of his land was totally insufficient for his 
wants. Itseemsto me, therefore, that his 
alienating part of that land to invest it'in 
trade in order that he should be able to 
live was a necessary purpose. 


It was also held in Ram Kishenv. Khialt 
(7) that the rules prevailing among Jats 
who have been agriculturists from time 
immemorial jhat an alienation ofancestral 
land for the purpose of raising money to 
be invested in trade is not permissible 
cannot be properly applied to the commun- 
ity of Brahmans. In that case also it was 
held that the parties were governed by 
agricultural custom. It was held in the 
case that the finding of the lower Appel- 
late Court that the share of the price of 
one of the vendors was required for his 
personal necessities wasa finding of fact 
which could not be contested in second 
appeal. This case, therefore, also covers 
the case before me as regards the item of 
Rs. 2,500 as to which it has been found by 
the lower Appellate Court that this sum 
was advanced for personal necessities and’ 
for investing in trade. 


SOHAN SINGH. 


(6) 74 Ind. Cas. 451; 4 Lah. 192; 5 Lah. L. J. 246; 
. R. 1924 Lah. 41, 
Aa 78 Ind, Cas. 148; A. I, R, 1924 Lah. 685; 6 Lah, 


J, old, 


$46 
e 

In my opinion the Courts below came to 

the correct conclusion and I dismiss this 

appeal with costs. 

E. L. Appeal dismissed. 


BOMBAY HIGH COURT. 
ORIGINAL OIVIL JURISDICTION APPEAL No. 25 
or 1926. ` 
August 26, 1926, 

Present:—Sir Amberson Marten, KT., 

Chief Justice, and Mr. Justice Kemp. 

PHILLIP A. WATKINS AND OTHERS 

— DEFENDANTS —APPELLANTS 


VETSUS 
LAXMINARAYEN BASDEODAS— 
PLAINTIFF— RESPONDENT. f 
Letters Patent (Bombay), cl. 12—Cause of action 
arising partly within Bombay—Leave to sue—Disere- 
tion of High Court to refuse leave—Agent purchasing 
bullion in London—Failure to insure according to 
custom of London market—Loss of bullion—Suit 
against agent—Cause of action —Interpretation of 
Statutes—Practice. 
The plaintiff, a bullion dealer in Bombay, sent a cable 
‘to the defendants in London to purchase gold bullion. 
The order was accepted by the defendants at London. 
“The defendants insured the bullion and shipped the 
same. The ship was lost at sea. The plaintiff sued 
‘the defendants for the difference between the amount 
-for which the defendants had insured and that for 
they ought to have insured according to the custom 
of the bullion market in London: 
' Held, (1) that no material part of the cause of action 
arose in Bombay; [p. 948, col. 1.] 
(2) that even if any part of the cause of action 
arose in Bombay, leave to sue in Bombay should be 
‘refused in exercises of the discretion vested in the 
High Court under cl. 12 of-the Letters Patent. [p. 
947, col. 2.] 
Per Marten, C. J—Where the words of a Statute or 
a Charter are clear, the interpretation or application of 
: them in any individual case should not be cut down 
- by any arbitrary so-called rules of construction or 
: practice which may have been adopted in essentially 
. different cases. [2bid.] 
of Mr. 


Appeal against the judgment 
Justice Mirza. l 
Mr. Bahadurji, for the Appellants. 
Mr, Munshi, for the Respondent, 
JUDGMENT. 


Marten, ©. J.—This isan exceptional 
case. The plaintiff an Indian merchant 
bought gold bullion through the defend- 
ants in London in May 1922. The bullion 
. was shipped en SS. Egypt and was lost 
- on the sinking of that ship. But the de- 

fepdants had insured the gold for its 

value and upwards, with the result that 
` the plaintiff was re-paid his entire, cost of 
, the purchase of the gold plus a certain 
additional sum. But he is not content 
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with that. He says that the defendants - 
ought to have insured not for say 5 or 
6 per cent. above the value of the gold, 
as they in fact did, but for 10 per cent. 
above that value. Accordingly, heclaims 
the difference between this ə per cent. 
and 10 per cent. 

This claim is based solely onan alleg- 
ed custom of the bullion market in London: 
and itis thus pleaded in the plaint which, 
Iam glad to notice, is concisely and 
clearly drawn, differing in that respect 
from most of the plaints I see in this Court, 
Paragraph 3 runs as follows:— 

“In accord with the custom prevailing 
in such business, which custom is and 
was at all material times well-known to the 
defendants, the defendants ought to have 
insured the said bullion for £ 27,100, that 
is to say, for an amount 10 per cent over 
the value of the said order and charges. 

“The defendants, in fact, contrary to the 
said custom and in breach of their duty 
to the plaintiff, insured the said bullion fer 
£ 25,600 only.” < ; 

Accordiogly, the plaintif prays for a 
decree for Re, 26,247-8 9 with interest from 
July 4, 1922, which sum represents from 
the particulars Ex. D. the equivalent of 
£ 2,000. at the current rate of exchange on 
July 4, 1922. 

The plaintiff waited nearly three years 
to bring his suit. He has now brought 
it and has obtained the leave of the Cham- 
ber Judge under cl. 120fthe Letters Patent. 
The defendants took out a summons to 
have that leave discharged. Mr. Justice 
Mirza has refused that leave and discharged 
the summons. The defendants appeal. 
© lt will readily be seen why this case is 
exeeptional. It depends, in our opinion, 
solely upon the question as to what is the 
custom of the London Bullion market: All 
the evidence must.necessarily bein London. 
It will be for those skilled in the practice 
of London Bullion market to give evidence, 
with if necessary their books to prove in- 
stances of the practice which they eay 
exists. The learned Judge says that there 
are two Indian merchants who can testify 
to the practice of the London market. 
Surely in a case such as the present, the 
people they deal with in London can give 
far better evidence of the practice of the 
London market than those two alleged 
Indian merchants in Bombay, 

‘Moreover, if this case was brought in 
London, the Court hearing the cage would 


5 PEE E ES 4 

£106 L d. i927] 
have the advantage of seeing the witnesses. 
I disagree with the opinion of the learned 
Judge to the effect that ina case of this 
sort it is immaterial to judge of the per- 
sonal character of individual witnesses. 
Jf there is to be any real contest of fact 
in this case, 1 think the demeanour and 
standing of the witnesses has its import- 
‘ance. I also attach importance to this that 
there is a special Commercial Court in 
‘London, and that either the Commercial 
Judge or a London Special Jury will be 
ina far better position to judge of the 
position and standing of the witnesses 
from the different firms that may be called 
before them at the trial in London than 
would be the case if the suit was heard in 
Bombay merely on commission evidence. 

I also, with great respect to the learned 
Judge, dissent from his view that justice 
can equally well be done if first of all 
there is to be a trial in Bombay on com- 
mission evidence, and that then if the 
plaintiff is successful there can be another 
law suit in London to enforce the judg- 
ment obtained in Bombay. This seems to 
me to be a roundabout way of obtaining a 
fair and proper decision as to what is the 
custom of the bullion market in London. 
There is also a smaller point that if these 
London witnesses havs to produce their 
books, that can bé easily done in London 
without the necessity” of making and 
checking copy entries from the business 
books as would be necessary if the case 
had to be decided here on commission 
evidence taken in London. Butitis not 
solely a question of mere convenience. It 
is only right and proper to look at the 
whole of the factsof the case. And what 
do we find here?) The contract made in 
London by reason of a cable sent to London 
and accepted there: the bullion bought 
in London: the bullion paid for by the 
plaintiff in London through his agents thé 
Mercantile Bank of India: the bullion 
shipped in London: and the assurance 
monies also paid in London to the plaint- 
iff's agents the Mercantile Bank. Accord- 
ingly, all the essential facts of the case 
have taken place in London. As far as 
plaintiff's own personal evidence is con- 
cerned, I fail to see how he could help 
the Court as to what the custom of the 
bullion market in London is, : In any event 
his evidence can be of comparatively little 
weight compared with those who have spent 
hoir lives in that market, oR 
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These, then, being the general considera- 
tions, what are our powers under cl. 12 of 
the Letters Patent? As I read that clause, 
I find that in cases where the cause of 
action has arisen only in part within the 
local limits of the Ordinary Original Civil 
Jurisdiction, then the leave of the Court 
is to be obtained. What does this mean? 
It means surely that the Court in the 
exercise of its discretion may either grant 
the leave or refuse it. Otherwise, it would 
be useless to insert in cl. 12 the words 
“with the leave of the Court” for it would 
be sufficient to say “if the cause of action 
arises wholly or in part within the local 
limits of the jurisdiction.” 

if, then, a discretion is vested in the 
Court as to whether leave should be 
granted or not, why should the exercise of 
that discretion be cut down by any alleg- | 
ed hard and fast ruleas to practice. It 
will be remembered that we are dealing 
here with an exceptional case. It may well 
be that in an ordinary causeit is a useful 
general guide in the exercise of one’s dis- 
cretion to see whether a material part of the 
cause of action has arisen within the juris- 
diction. But I entirely repudiate the notion 
that where the words of a Statute or a 
Charter are clear, then one’s interpreta- 
tion or application of them in any individual 
case is to be cut down by any arbitrary 
so-called rules of construction or practice 
which may have been adopted in essen- 
tialiy different cases. With great respect 
I adopt and concur in the view which Sir 
Norman Maeleod and Mr. Justice Shah 
expressed in Govindlal v. Bansilal (1), 
There in dealing witha case of land Sir 
Norman says (page 1056*):— 

“The question of granting leave is purely 
a question for the discretion of the Court 


‘and it: will be considered according to the 


facts of each case whether it is advisable 


_that leave should be granted. In ordi- 


nary cases leave is granted practically, as 
& matter'of course, unless either the por- 
tion of the land or the part ofthe cause 
of action inside the local limits is so trifi- 
ing that itis not desirable that the suit 
should be tried inthe High Court...But 
if itis merely a question cf discretion, 
whether or not leave should be granted, 
it is open to the defendant to ask the 
Court to exercise its discretion against the 


(1) 77 Ind. Cas. 934; 23 Bom. L, R, 1049; 48 B, 
249 = Z 
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plaintiff according to the circumstances 
of the case; and undoubtedly where part 
of the property in a partition suit is out- 
side British India, the Courts would cer- 
tainly be very slow to grant leave, so that 
the Court could exercise jurisdiction over 
such property, as undoubtedly difficulties 
‘would arise in the execution of any decree 
that might be passed in the suit.” 

What Sir Norman Macleod said there ap- 
plies, I think, equally to a case not dealing 
with land, but with a cause of action such 
as we have here. After all, we are dealing 
with defendants who live over 6,000 miles 

. away from -this Court, and whom it is 
sought to bring into this Courton facts 
which mainly arise in their own- country 
and to decide the question of the custom 
ef their own market, and not that of Bom- 
bay. Looking at the case as a whole, I 
have no doubt that this is one of those ex- 
‘ceptional cases where leave under cl. 12 
of the Letters Patent ought not to be given. 
On that ground alone the decision of the 
learned Judge ought, in my judgment, to 
be reversed, and the leave revoked. 

In saying this I recognise that the learn- 
ed Judge has given certain grounds for 
the exercise of his discretion. But, again, 
I regard tbis as an exceptional case where 
‘we are justified in reversing the decision 
of the Judge notwithstanding that he has 
purported to exercise: his discretion. 1 
have already indicated that I disagree with 
several ofthe grounds on which he has 
based the exercise of his discretion. 

Apart from that there is another branch 
of the cese, viz., whether any part of the 
cause of action has arisen in Bombay. 
Speaking for myself, I see great difficulty 
in holding that any part of the cause of 
action has arisen here. But I recognise 
that there are so many authorities on this 
particular branch of the lawin the Court 
that, Ido not wish to say anything which 
would necessarily conflict with the devi- 
Bions either on one side of the line or on 
the other that have been given. I would 
.only say that as at present advised my 
present view is that at any rate no material 
part of the cause of action arose in Bom- 
bay, and that althe material parts arose 
in England. Accordingly, if it was neces- 
sary ¿50 to do, 1 should be prepared to base 
my judgment on that alternative ground 
alone. eae: bate Gee ccs 

Aecordingly. in our opinion, the leave 
given should be.reveked, and the plaint 
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must be returned to the plaintiff, The 
plaintiff will pay defendants’ costs of this 
summons. 

I should add that the plaintiff has in- 
dicated to us that he proposes at some 
unspecified date to present an application 
for amendment of the plaint. It is suffi- 
cient tosay that no such application is 
before this Court or was before the lower 
Court notwithstanding that his plaint was 
filed overa year ago,and that the cause 
of action arose nearly three years before 
that date. We propose, therefore, to say 
nothing further about this proposed amend- 
ment except that itis not now before the 
Court, and that we donot in the least wish 
to encourage it. On the contrary, after 
this lapse of time it might be quite im- 
proper for any Court to allow any such 
amendment. 

Kemp, J.—The} laintiff is a bullion 
dealer in Bombsy. The defendants are 
described in the plaint as a partnership 
carrying on business in England. On May 
J], 3922, the plaintiff centa cable to the 
defendants requesting them to purchase 
£25,000 worth of gold bullion. The order 
was accepted by the defendants’ cable of 
the same date. On May 16, 1922, the de- 
fendanis cabled to the plaintiff “Bought 
£15,000 gold shipment this mail. Please 
cable remittance and advise through which 


Bank...” On May-17, 1922, the defendants 


cabled a further purchase of £10,00U gold 
and asked for a similar cable remittance 
and adviceas tothe Bank. The invoice. 
value or the goods purchased by the defend- 
ants for the plaintiff was £724,490-1z-10 
and the defendants: insured it for a sum of 
£25,600 and intimated that fact to the 
plaintiff on May 23, 1922, | 

It appears that the amount for which 
the defendants insured this bullion was 
approximately six per cent. above the value, 
On May 20, 1922, the steamship Egypt on 
board which the bullion had been shipped 
by the defendants was lost at sea. The 
plaintiff says that the defendants should . 
have insured the bullion for an amount 
10 per cent, over its value which, as 
calculated in para. 3 of his plaint, would 
have amounted to Rs. 27,600. On July 
4, 1922, the defendants received the in- 
surance moneys and remitted to the plaint- 
iff through the Bank a sum of £980. The 
plaintiff filed this suit on June 15, 1925, 
claiming the difference between the per- 
centage for which the defendants had in, 


p 
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sured this bullion and the percentage at 
which, according to him, they should have 
insured it. 

The defendants took out a summons be- 
fore the learned Chamber Judge to revoke 
the leave granted under cl. 12 of the Letters 
Patent. The learned Judge discharged 
that summons, and against that order the 
present appeal is preferred. 

Now the plaintiffs claim against the 
defendants is in respect of a breach of 
duty as agent. The plaintiff says that 
according to the custom of the bullion 
market in London the proper percentage 
fer which the bullion should have been 
insured was 10 percent. above its value. 
The first point for .consideration in this 
case is what was the contract between the 
parties? Ithinkit is clear thatit was a 
contractofagency. The plaintiff employed 
the defendants to purchase this bullion for 
him in London, to ship itand generally 
to perform all the duties ordinarily in- 
cumbent on an agent entrusted with such 
business, The cause of action is obviously 
the alleged breach of duty by the defend- 
ants as agents in the performance of their 
agency. 

Did any part of the’ cause of action 
accrue in Bombay? In the first place, the 
contract was clearly made in London be- 
cause it was there that the offer of agency 
was accepted by the defendants. Then 
the performance ofthe contract was tobe 
in London because it was there that the 
gold was to be purchased and the ship- 
ment was to be made and the duties of ` 
the agent to be performed. Incidentally, 
the defendants reside in London. The 
alleged breach of the defendants’ duty 
arose in London, because it is there that 
the defendants- are alleged to have insured 
for a percentage below the customary 
percentage in the London market. The 
damage accrued to the plaintiff in London 
because it was there that the insurance 
monies were to be paid to his agents. 

As a matter of fact the defendants paid 
the insurance monies to the-plaintiff’s Bank 
in London (see their cables of May 16 and 
17, and the plaintiff's letter of May 19, 1922); 
so that the payment was to be made by 
the defendants to the plaintiff's agent in 
London. This was one of the ways in 
which the principal in Bombay would 
according to the usual course of business 
be paid. It could not be expected that 
the defendants should send their represen- 
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tative.with the money all the way to- Bombay 
to pay to plaintiff. 

“It seems to me, therefore, that the whole. 
cause of action accrued in London, That 
being so, there is no part of the cause of 
action accruing in Bombay under which 
leave under cl, 12 of the Letters Patent 
could be granted. 

In coming to this conclusion I wish also 
to point out that the cases which have been 
cited with reference to suits between a 
commission agent and his principal in 
which the principal asks for the balance 
due at the foot of a commission agency 
account have no application in this case, 
Here the present suit is not a suit for an 
account. Nor is it asuit for the balance 
due at the foot of an account. Further, 
I am of opinion that even if any part of 
the cause of action in this case did accrue 
in Bombay, it is desirable that the suit 
should be heard in London. All the evi- 
dence relating to the custom of the bullion 
market in London is in London and there 
does not appear tome to be any necessity 
for the plaintiff himself to give any evi- 
dence on the point. J, therefore, think that 
even under cl. 12 of the Letters Patent if 
leave to sue were necessary this is a case 
in which it should not be granted. 

Iagree with the order proposed by the 
Chief Justice. 

Marten, C. J.—Our order will, accord- 
ingly, be to the following effect:—Appeal 
allowed. Order discharged. Leave revoked, 
Plaintiff to pay defendants’ costs of the 
appeal and in the Court below, 

Plaint to be returned. 

A, N.A. Order accordingly. 


LAHORE HIGH COURT. 

BECGOND Crvin APPEAL No. 2437 oF 1926, 

` January <7, 1927. 

Present :—Mr. Justice Addison. 
DEVI DAS AND ANOTHER-—-DEFENDANTS— 
APPELLANTS 

: versus 
NIZAM DIN ano OTHERS—PLAINTIFFS— 
RESPONDENTS, 

Will—Bequest to two or more—Tenancy-in-common 
—Enxtinction of legatee’s line—Reversion—Heir dis- 
inherited under Will, whether entitled to benefit of 
reversion—Custom (Punjab)—Kashmiris of Jhelum 
Oity, whether governed by custom, 


. 430 : 


-Where property is bequeathed’ to two or more per- 


sons jointly, the legatees acquire the property as 


Sic) eee and not as joint tenants. |p. 951, 
col. l, : 
Rampiari v. Krishna Piari (2), followed. 

Where property bequeathed under a Will reverts 
to the testator's line on the extinction of the legatee's 
line, an heir of the testator cannot be deprived of 
the benefit of reversion on the ground that he had 
baen PAGAN deprived of any share by the Will. 
ibid. 


The Kashmiris of Jhelum City are governed by. 


custom. [p. 950, col. 2.] 
-Mehtab Bibi v. Hussain Bibi (1), followed, 

Second appeal from the decree of the 
District Judge, Jhelum, dated the 31st 
May, 1926, reversing that of the Subordinate 
Judge, Fourth Class, Jhelum, dated the 31st 
August, 1925. 

Malak Ram Lal Anand, for the Appel- 
lants. l 

Sheikh Azimullah, for the Respondents. 


JUDGMENT.-—-Thbe following pedi- 
gree-table is necessary :— 
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The family isa. Kashmiri one, residing ` 
in the City of Jhelum, and its members are” 
governed by custom as laid down in- 


[100 1. O. 19271. 


Mehtab Bibi v. Hussain Bibi (1). Ilahi Bakhsh 
on the 3rd May, 1910, mortgaged half of a: 
property to Devi Das and Kundan Lal. 
On the 19th Aril, 1922, these two persons 
sued on their mortgage and obtained a 
decree for sale of the mortgaged property.. 
Before the sale took place the two husbands 
of two deceased sisters of Ilahi Bakhsh, 
and the children ofa third sister of Ilahi 
Bakhsh instituted the present suit for a- 
declaration thatthe half of the property 
which had been mortgaged by Ilahi Bakhsh, 
belonged to them. The whole property 
had belonged first ofall to Karim Bakhsh 
who had given it to his wife Masammat 
Hussain Bibi in lieu of dower and she 
had bequeathed one-half to Fazal Karim 
and one half to her three daughters ex- 
cluding Ilahi Bakhsh. Devi Das and 
Kundan Lal challenged both the gift to 
Musammat Hussain Bibi in lieu of dower 
and the Will made by her. The trial Court 
dismissed the suit on the ground that the 
gift in favour of Musammat Hussain Bibi 
in lieu of dower had not been established, 
The lower Appellate Court found that this 
gift in her favour had been established 


and that the Will made by her giving the ` 


property balf to Fazal Karim and half to 
her three daughters, had also been establish- 
ed and that both the gift to Musammat 
Hussain Bibi and the Will by her were valid 
by custom. It further held that ‘the two 
husbands of two of the deceased daugh- 
tershad no rightin the half share gifted 
to the three daughters as they had failed 
to establish under custom their right 
to succeed to their wives. The lower 
Appellate Court, however, did not go on 
to determine what was the effect of these 
two husbands having no right in the 
half share of the property but was content 
to say that Ilahi Bakhsh in any case had 
no right in it as he had been originally 
specifically deprived of his share in the 
property. The lower Appellate Court accord- 
ingly granted a decree to the plaintifis 
to the effect that their half sharein the 
property that is the half share mortgaged 
by Ilahi Bakhsh was not liable to sale 
under the mortgage decree in question. 
Against tbis decision. the contesting 


(1) 15 Ind. Cas. 556; 17 P, R. 1913; 124 P, W, R; 
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defendants have preferred this second 
appeal, 

This appeal is for the most part conclud- 
| ed by the findings of fact and custom to 
the effect that both the gift to Musammat 
Hussain Bibi and the Will by her were 
proved and were valid by custom and also 


by the finding that Ilahi Bakhsh only lived - 


in the property in question with the per- 
mission of his brother Fazl Karim who 
‘was aco-sharer in the property. On the 
District Judge's own finding, however, two- 
thirds of one-half, namely, the shares of 
the two deceased wives did not belong 
to their husbands, He has not decided 
’ what would happen under custom to those 
shares. 
that Ilahi Bakhsh had no right to succeed 
to these shares as he was originally de- 
prived of any sharein-the property. Ordi- 
narily. speaking, as the half share of the 
property was willed to the three daughters 
jointly they would be tenants-in-common: 
see Rampiari v. Krishna Pairi (2), Further, 
ordinarily speaking, under custom the two 
shares of the deceased daughters, namely, 
two-thirds of one-half would revert to the 
original donor's line. It is not clear whe- 
ther the other plaintiffs who are the de- 
scendants of the third daughter would get 
any share of-their two deceased aunts’ 
shares. So faras the decision of the Dis- 
trict Judge goes, plaintiffs Nos. 3, 4 and 5, 
i. e, the children. of .Musammat Fazal 
Bagam, are certainly entitled to a declara- 
tion that they are owners of one-sixth of the 
whole property that is one-third of the 
mortgaged half share. This second appeal 
must be accepted and the matter remand- 
ed to the District Judge to decide whe- 
ther these particular three plaintiffs are 
entitled to any portions of the shares of 
Musammat Bevi and Musammat Rahmat 
Ilahi deceased. If they dre, then the share 
_to which they are entitled from these 

two deceased persons should be added to 
the one-sixth share of the whole property to 
which they are certainly entitled and a 
decree given to the extent to which these 
three plaintiffs are found entitled. It is 
impossible for me to decide this point here 
and it must be remanded for this purpose. 
The remand is under O. XLI, r. 23, Civil 
Procedure Code. The parties will bear their 
own costs here Court-fee on .this appeal 
will berefunded. 

R. L, Case remanded. 
(8) 63 Ind. Oas, 301; 43 A, 600; 19 A. L, J. 608, 
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It is certainly wrong in holding 
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BOMBAY HIGH COURT. 
ORIGINAL Oivin JURISDIOTION APrHal 
No. 50 or 1926. 

September 17, 1926. 
Present:—Sir Amberson Marten, Kr., 
Ohief Justice, and Mr. Justice Kemp. 
V. R. NAIK—Darenpant—APPRLLANT 


VETSUS 
BALVANT SITARAM MAHINDRE— 
PLAINTIFEF-—RESPONDENT, 

International law—Suits in foreign country and in 
British India between same parties on same subject- 
matter -Stay of foreign action—Submission to juris- 
diction of British Court—Oppressive and vexatious 
actions—Jurisdiction sparingly exercistd—Civil Pro- 
cedure Code (Act V of 1908), s. 10. 

A nonresident foreigner who enters appearance 
without protest in a suit filed against him in a 
British Court and files a counter-claim, submits to 
the jurisdiction of the British Court, and can be 
restrained by that Court by injunction from proceed- 
ing with a suit in a Foreign Court between the same 
parties and relating to the same subject-matter. ([p. 
953, cols.1 & 2.] 

Mulchand Raichand v. Gill & Co. (1) and Narayan 
Vithal Samant v. Jankibai Sitaram (4), followed. 

But this jurisdiction is of a delicate character and 
pies to be exercised with caution, [p. 953, col. 


A Court will not interfere to restrain an action in 
a Foreign Court unless it is vexatious or oppressive, 
[abid] | 

Appeal from an order of Sir Norman 
Macleod, Kr., Chief Justice, dated the 23rd 
April, 1925. 

Mr. G. N. Thakor, for the Appellant. 

Mr. Kamdar, for the Respondent. 

JUDGMENT. 

Marten, C. J.—This is: an appeal 
from an order of Sir Norman Macleod’ re- 
straining the ‘defendant from proceeding 
with the Suit No. 45 of 1335 Fasli year 


filed by him against the plaintiff in the 


Court at Nandod in the Dominions of His 
Exalted Highness the Nizam of Hyderabad 
pending the hearing and final disposal of 
the Bombay suit. 

The appeal raises question of some im- 
portance and difficulty, first, as to the 
jurisdiction of the learned Judge to make 
an order of that nature and, secondly, whe- 
ther the jurisdiction was properly exercised 
on the materials before him. Unfortunately 
we have no judgment of the learned Judge 
and no personal notes of his, We are 
informed by Counsel that the case was 
heard in the learned Judge’s private room, 
and that, accordingly, it was impracticable 
for Counsel to take notes of the judgment. 
However that may be, we regret that we are 
without the assistance which we should 
normally get and which we should particu- 
larly value in the present case; 


"952 j 
Shortly stated the facts are that by a 
contract made in Bombay on August 16, 
1923, the plaintif agreedto sell certain 
machinery to the defendant for the use of 
the latter's factory at Nandod in the Hyder- 
abad State. The specification, Ex. A, to 
the plaint, and the letter from the plaintiff 
of even date, Ex. 1 to the written statement, 
show that delivery was to be F O. R. Bom- 
bay and that payment was to be made in 
‘Bombay, and that Rs. 12,500 were paid 
‘forthwith in part-payment. Some disputes 
‘appear to- have arisen between the parties 
‘as to the nature of the goods delivered, 
and, accordingly, we find by a letter of 
‘September 25, 1924, Ex. B to the plaint, 
that the plaintiff was prepared to make 
good ashortage incertain articles, and to 
‘allow a sum of Rs. 1,820 off the contract 
price, That letter stated that the shortage 
was to be supplied by the plaintiff to the 
Naik Factory at Nandod in fifteen days. 
But it seems to us thatit was not intended 
that the terms of delivery of the main con- 
tract, viz., F. O. R. Bombay, were thereby 
to be altered. 
Then follows certain other correspond- 
ence in October 1924, which is set out in 
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‘articles dt. Nandod and the oral promise 


Ex, 2 to the written statement and there is ` 


certain other correspondence in September 
and November 1925 which is Ex. 5 to the 
written statement. I may here state that 
the correspondence has been set out in our 
paper-book in ‘ah inconvenient way, for 
some of it is in one place and some in 
another. Then going to Bx. D to the 
plaint, one finds that by a letter of Decem- 
ber 12, 1925, the plaintiff called on the de- 
fendant to pay Rs. 9,304 within seven days 
or otherwise the plaintiff would take pro- 
ceedings to enforce payment. This result- 
ed in the defendant instituting on January 
6, 1926, proceedings in the Nandod Court 
the plaint in which is set out as Ex. A 
to the affidavit sworn on behalf of the 
plaintiff on April 19,1926. This pleading 
claims a decree against the Bombay party 
for the recovery of the amount due tothe 
Hyderabad party after going through the 
accounts ofthe Bombay party. It describes 
the Bombay party as being “a resident of 
Latur in His Exalted Highness the Nizam’s 
Donjinions at present residingin No. 93 Fort 
Street, Bombay.” It pleads an agreement by 
the Bombay party to deliver the machinery at 
Nandod, and also an agreement to ré-place 
certain articles and deliver them at Nandod, 


2 


and that as it. was agreed. to supply the. 
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was also made at Nandod the Court had 
jurisdiction to try the ease. The pleading 
further says that unless the whole account ` 
is shown by the defendant the actual 
amount under dispute cannot be ascertain- 
ed. The pleading alleges specifically that 
the cause of the complaint- arose by the 
Bombay party not supplying machinery 
of the make and type as specified in. the 
contract; that some parts were of Indian 
manufacture whereas they should have 
been of British make, and they were not 
delivered during the specified period, and 
some were booked to places other than 
Nandod. The pleading also states that. 
the Hyderabad party will file another 
suit against the Bombay party for the 
loss suffered by the firm because the 
machinery and other articles were not deli- 
vered during the specified period. ; 
It appears that the Bombay party was 
not served with notice of this Nandod suit 
until April 12, 1926. Meanwhile he had 
instituted his present suit in this High 
Court on January 28, 1926, claiming the 
sum mentioned in his notice of December 
12, 1925. The suit came on as a Short 
Cause on March 12, 1926, when a written 
statement was put in by the defendant 
and also a counter-claim. The suit was, 
accordingly, transferred to the Long Cause 
List and the hearing fixed for July 5, In 
that written statement the Hyderabad party 
sets out his case in great detail, and 
includes in it a portion which he had 
omitted from the Hyderabad suit, viz., a 
claim for damages for delay in delivery. 
And whereas his claim in other respects in 
the Hyderabad suit was for Rs. 2,000 his 
corresponding claim in the Bombay suit is 
for Rs. 14,021. This, we are explained, is 
due to the operation of the Court-fees in 
the Hyderabad State. He, accordingly, 
counter claimed for Rs. 6,90 for damages 
for delay, and another Rs, 18,021 for damages , 
for divers breaches of covenant which are 
set out in the particulars, Ex, 3, to the 
written statement. In those particulars he 
includes the deduction of Rs. 1,820 arrived 
at on September 25, 1924. : 
Consequently, so far as the evidence 
before us goes, the present plaintiff was 
unaware of the proceedings in the Nandod 
Court until he saw the statement in para. 8 
of the written statement. We are told by 
Counsel that it was not till March 11, 
1926, that.o. copy of the written state- 


. 
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ment “was supplied to the plaintiff. It 
will be seen that the pleading there 
does not protest against the present 
` suit except to this degree that the de- 
fendant pleads that the present suit has 
been filed in the Bombay High Court as a 
-counter-blast to the Nandod suit, 

It appears that the hearing was fixed for 
‘the Nandod suit on April 24, 1926. Accord- 
ingly, on April 19 the plaintiff took out 
a notice of motion for an injunction. That 
Game on for hearing on April 23, and 
‘although an affidavit was put in asking for 
an adjournment, that was refused, no doubt, 
having regard to the close proximity of the 
date of hearing in the Nandod suit. The 
motion was, therefore, heard without having 
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a detailed answer put in by the defendant,- 


and the only affidavit, the one asking for 
an adjournment, was putin by his manager 


in Bombay. Itis perhaps unfortunate that: 


the course was not adopted of adjourning 
the motion for say a fortnight or three 
“weeks, and granting an injunction merely 
over that period. However, that was not the 
course actually taken, and an injunction 
was granted till the trial of the action. 

Now, in considering this question I wish 
to make it clear in the first instance that 
this is not an application to stay the 
Bombay suit. There is no question but 
that the Bombay suit will go on. 

Turning next to the question of jurisdic- 
tion, we think that there is jurisdiction in 
this case to grant an injunction, seeing 
that the defendant has submitted to the 
jurisdiction by entering an appearance 
without protest, and, moreover, has filed a 
counter-claim in this very suit. We re- 
cognize, of course, that he is a resident in the 
Nizam’s Dominions, but seeing that by his 
counter-claim he has in effect become a 
plaintiff suing in this Court, we think that 
gives us jurisdiction over him as a litigant 
before us with regard to the subject-matter 
of the suit, It is clear that the subject- 
matters of both suits are the same, viz., 
the rights of the parties under the contract 
of August 16, 1923, with reference to the 
sale and delivery of the suit machinery. 


The matter came up before this High 
Court in Mulchand Raichand v, Gill & Co. 
(l) which was also an appeal from Sir 
Norman Macleod’s decision, and there the 
Court held that it had jurisdiction i in a case 
of that nature. l recognize, speaking for 
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my own judgment, thatthe views there ex- 
pressed on the points of law which I am now 
on may be said to be obiter. But never- 
theless I would like to take pages 970* and 
971* as part of my judgment in the present 
case, containing as it does, references to 
Halsbury's Lawsof England, Vol. XVII, page 
263; Dawkins v. Simonetti (2), a decision 
of the English Court of Appeal; and Dicey’s 
Conflict of Laws (1908 Edition), pages 44, 45 
and 43, and also Carron Iron Co. v. Maclaren 
(3). Mr. Justice Heaton in giving his judg- 
mentin Mulchand Raichandv. Gill & Co. (1) 
held, that the Judge has complete jurisdic- 
tion to make all orders appropriate to the 
trial and progress of the suit, and that he 
must have that power over the parties 
which is essential to a prompt and complete 
disposal of the suit before him. 

There had previously been a decision of 
Sir Norman Macleod to the same effect in 
a Full Bench case of Narayan Vithal 
Samant v. Jankibai Sitaram (4). But as 
the judgment of the remaining Judges 
was not based on that ground, it cannot be 
regarded asa decision of the Full Bench 
itself, 

Holding then as we do that we have 
jurisdiction in this case, the next question 
is whether this is a proper case in which 
it should be exercised. Now I think it 
reasonably clear that the jurisdiction is one 
of a delicate character, and that it requires 
to be exercised with caution. The English 
eases of Cohen v. Rothfield (5), McHenry 
v. Lewis (6) and Hyman v. Helm (7) which 
are all decisions of the English Court of 
Appeal, fully establish that proposition. 
So far as the jurisdiction in England is con- 
cerned, they go to show that there must be 
something vexatious or oppressive before 
the Court will interfere to restrain an 
action in a Foreign Court So, too, in Vani- 
chand Rajpal v. Lakhmichand Maneckchand 
(8) Mr. Justice Pratt refused in that case 
to stay proceedings in the Court of Morvi, 
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“but it would appear there at page 960* that 
the Morvi suit provided a more complete 
remedy than the British suit, That case 
went to the Court of Appeal, but was de- 
cided on the point that the order of Mr. 
Justice Pratt was not a judgment and, 
therefore, no appeal lay. ¢ 

I do not wish to be led into a precise 
and accurate definition of the circumstances 
under which a Court in British India will 
or will not exercise that jurisdiction. Ido 
not think that such a definition could easily, 
if at all, be framed. RutI do think that 
we have to eonsider whether it would be a 


. ryeal hardship on the plaintiff if his suit 


which was instituted first wasallowed to pro- 


` ceed in the Hyderabad suit. I have to the. 


best of my ability weighed carefully all that 
has been said by Counsel for the plaintiff in 
this respect. I recognize that the Bombay 
suit is the more complete suit of the two. 
I recognize that the plaintiff was the first 


` person to give his notice, and that defend- 


ant by his written statement and counter- 
claim in the Bombay suit would appear at 


-that time to have been content to have the 


whole dispute decided here. 

But Iam unable to say on the present 
materials that necessarily no part of the 
cause of action arose at Nandod, and that 
the Nandod Court has no jurisdiction to 
hear the suit. There are allegations made 
in the Hyderabad suit, which presumably 
the Hyderabad Court will test on that point. 
If the Hyderabad Court has no jurisdiction 
then no doubt on an appligation by the 
Bombay party it will proceed to determine 
whether under the laws of the Hyderabad 
State it has jurisdiction to hear the suit 
that has been filed there. 

But, on the whole, without going into fur- 
ther details in this case, I do not think in 
the present case the plaintiff has establish- 
ed a sufficiently satisfactory case for us to 
exercise this particular jurisdiction in his 
favour. As [I have said in the beginning of 
my judgment we are without the reasons 
which actuated the learned Judge in grant- 
ing the order, and, accordingly, we must 
decide according to our own opinion on the 


evidence before us. 


In the result, therefore, I would allow 
thesppeal, and discharge the order made 
and dismiss the motion. 

Costs of the motion and of the appeal 
to ‘be costs in the cause, 

Kemp, J.—tThe plaintifi-respondent sent 
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his notice of demand in this case on Decem“ 
ber 12, 1925, demanding payment within 
seven days and threatening legal proceed+ 
ings in default. 
filed his suit on January 6, 1926, at Nandod 
in His Exaltered Highness the Nizam of 
Hyderabad’s territories. The plaintiff-re- 
spondent filed his suit in Bombay in this 


Court on January 28,1926. He took outa . 
notice of motion on April 19, 1926, and on ` 


April 23, 1926, Macleod, ©. J., passed 
an order staying the Nandod suit. From 
that order this appeal is preferred. . 

It remains to be stated that on March 6, 


-1926, the defendant filed his written state- 


ment and a counter-claim to the plaintiff's 
suit here. The defendant's appearance was 
not under protest. 

Under the circumstances I am of opinion 
that this Court had jurisdiction to act 


“against the defendant in personam as the 


defendant had submitted to the juris- 
diction without doing so under protest. 
Where a person appears unconditionally or 
without protest hesubmits to the jurisdic- 
tion on the whole case. See Manitoba and 
North-West Land Corporation v. Allan (9): 
I think, therefore, the learned Chief Justice 
had jurisdiction to pass an order of stay in 
the Nandod suit. 

The next point for consideration is whe- 
ther he should have passed such an order. 
Unfortunately he has given no reasons for 
his judgment and we are, therefore, not in 
a position to say what facts he took into 
consideration and what facts he did not. 
Prima facie, there is nothing oppressive in 
a defendant filing a suit in his country when 
a similar suit is filed against him by his 
defendant in this Court. The decided cases 
in England show that a foreigner has 
a right to prefer—if he thinks he 
can derive any advantage therefrom— 
the procedure of the Court of his own 
country. The Courts in England have 
been slow to exercise their jurisdiction in 
personam in such a case. They have laid 
down that it should be shown that the plaint- 
iff in the English suit should show that 
there is no advantage which his foreign de- 
fendant could obtain from the procedure in 
the foreign country which he cannotequally 
obtain in the English suit. [Cohen v. Roth- 
field (5), per Scrutton,L. J., at page 414*.] 
Moreover, there is do presumption that 
the multiplicity of actions is vexatious 
sae (1893) 3 Ch. 432; 63 L. J. Oh. 156; 69 L. T. 
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. And a special case must be made out to 
induce a British Court to interfere. .[Mc- 
Henry v. Lewis (6).] It lies on the English 


‘plaintiff to show that the foreign action. 


brought by his defendant is vexatious 
or oppressive. In Vanichand Rajpal 
v. Lakhmichand Maneckchaud (1) Mr. 
Justice Pratt refused the stay of a suit 
in Morvi State and that decision was 
‘upheld in appeal. Nevertheless, I think it 
is necessary to proceed with caution in 
India in applying the principle laid down 
in the English cases, which proceed on the 
assumption that the foreign Courts are 
Courts with an established system of juris- 
prudence tested by time and to which 
litigants can safely have recourse without 
the fear of not obtaining substantial justice. 

Is then the present suit at Nandod vexa- 
tious or oppressive? It certainly seems to 
have been filed by the defendant in the 
desire to be first in the field with his litiga- 
tion, after the plaintiff had threatened him 
with a suit in. this Court. The plaintiff's 
demand was made on December 12, 1925, 
and the defendant’s suit at Nandod was 
filed on January 6, 1926. Moreover, the 
defendant does not appear to have been 
‘anxious to give the plaintiff intimation of 
his Nandod suit, and the first intimation 
that the plaintiffhad of it was when the 
defendant filed his written statement on 
March 6, 1926. The defendant did not 
serve his summons on the plaintiff till 
April 12,1926. He says he was unable to 
do so before but this is questionable. More- 
over, in the Nandod suit the defendant 
reserved his right to sue for damages on 
the alleged failure of the plaintiff to supply 
the goods in time. He has, however, in 
the suit in this Court claimed such damages 
in his counter-claim. So, really, all the 
disputes between the parties will be dis- 
posed of in the suit here whereas there 
might have to be another suit for damages 
if the defendant proceeds with his suit at 
Nandod. It further appears that the cause 
of action really arose entirely in Bombay. 
Unfortunately, the difficulty in this case is 
that the order made on the notice of motion 
by the Chief Justice was made practically 
on the facts stated by the plaintiff. The de- 
fendant’s agent here filed an affidavit in 
which he asked for time in order that his 
principal might have an opvortunity of 
replying to the plaintiff's affidavit. That 
application was refused and the order of 
stay was passed, 


DEVI DITTA v. BABU RAM, CC. É kd 


955- 

The result is we do not know really what 
answers the defendant would have made to 
the facts alleged by plaintiff. He claims 
that the written agreement was varied by 
an oral promise to deliver some of the 
goods, at any rate, in the Hyderabad State, 
He also claims that there was short de- 
livery and that in some cases country-made 
goods were supplied instead of English 
goods under the contract, and the cor- 
respondence shows that he appears to 
have been trying to obtain from the plaint- 
iff an account of the various deliveries, 
That really is what I think heemeans in 
his letter of November 10, 1925, when he 
says that he will pay whatever is due.- 
Moreover, there was a dispute abouta credit 
for Rs. 5,000, On the whole I am satisfied 
that there seems to be a real dispute in 
this case between the parties. However 
dilatory the defendant may have been in 
proceeding with the Nandod suit, I cannot 
say in the particular circumstances of this 
case that that suit was either oppressive or 
vexatious. I wish here to point out that 
this does not appear to be the situation in 
which, e.g., a commission agent whose claim 
has been practically admitted by his con- 
stituent, files a suit in Bombay and is 
countered by a suit filed by the constituent 
in a foreign or up-country Court. Assuming 
always that the circumstances under which 
the Court has jurisdiction to act in perso- 
nam are satisfied, the Court*would doubtless 
pass a proper order for stay in such a case, 
I agree the appeal should be allowed. 

A. N. A. Appeal allowed. 


LAHORE HIGH COURT. 

CIVIL Reviston Petition No. 686 or 1926. 

January 18, 1927. 

Present :—Mr. Justice Addison. 
DEVI DITTA—PLAINTIFF—PETITIONER 
versus 
BABU RAM—Dsrenpant—Reseonpent. 

Limitation Act (IX of 1908), s. 5, Sch. I, Art. 158 
—Objections to award—Limitation—Court’s power to 
extend time. 

Objections to an award must be filed within ten 
days from date on which it is submitted tothe Court 
under Art 158, Limitation Act, and the Court has no 
power toenlarge this period. 

The provisions ofs. 5 of the Limitation Act do not 
apply to applications falling within Art, 158 of Seh. I 
of the Act. 

Patition for revision of the decree of the 
Additional Subordinate Judge, Fourth 
Olass, Una, District Hoshiarpur, dated the 
42th May, 1926, 


Bi 


Mr. Duni Chand, for the Petitioner. . 

Mr. I. Č. Chopra, for the Respondent. 
. SUDGMENT.—During the pendency 
ofa suit the parties referred the subject- 
matter of the suit to the arbitration of 
Pandit Narain Chand who on the 12th of 
April, 1926, in the presence of the parties 
filed his award in Court. The Court fixed 
the 26th of April, 1926, as the date up to 
which parties could file objections to the 
award. On the 26th of April, 1926, objec- 
tions were filed but the Court kas held that 
these objections were time-barred under 
Art. 158 of the First Schedule to the Indian 
Limitation Actas they were not filed within 
ten days afterthe award presented to the 


Court by the arbitrator in the presence of. 


the plaintiff. As the Court held that the 
objections were barred it proceeded to pass 
a. decree in accordance with the award. 
Against the order of the Court refusing to 
entertain the objections the plaintiff has 
applied here on the revision side. 

Article 158 of the First Schedule of the 
Indian Limitation Act-is quite clear. Ten 
days is the time within which the plaintiff 
should have presented his objections to 
the award after it was filed in Court in his 
presence. The objection should, therefore, 
have been presented by the 23rd of April 
and not on the 26th of April. The words of 
s. 5 of the Indian Limitation Act show that 
this section does not apply to such applica- 
tions. There is @ direct authority in the 
case ofSurya Narain Jha v. Banwari Jha (1) 
a decision of the Calcutta High Court in a 
case very similar to the present in which it 
was held thatno application having been 
made within the time prescribed by Art. 
158 it was not competent to the Court to 
extend the time prescribed by that Article. 

It was argued, however, that the peti- 
tioner was deceived by the order of the 
Court, this appears to me to be of no con- 
sequence. The law is quite clear. Ten 
days was the proper period. That time 
could not be extended by the Court and it 
was for the plaintiff if he desired to present 
objection todo so within the period pre- 
scribed by law. 

Theresult is that this revision must fail 
‘and I dismiss the petition but leave the 
parties to bear their own costs here as the 
poirft raised is a novel one. 

R. L. Petition rejected. 
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BOMBAY HIGH COURT. 
Sxconp OClvit APPEAL No, 3200F 1925. 
July 23, 1926. 
Present:—Justice Sir Lallubnai Shah, Kr. 
and Mr. Justice Fawcett. 
CHHAGANLAL SAKARLAL VANI 
— DEFENDANT—APPELLANT 

Versus. 
JAYARAM DEORAJ THAKAR anD 


OTHERS —PLAINTIFFS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 99, 0. 
XXXIV, r. 5—Omission to draw up final decree, 
effect of—Preliminary decree, whether can be executed 
—Suit against wrong legal representative—No objec- 
tion by true legal representative--Decree, binding 
nature of. 

Where a Court has omitted to draw up formally 
a final decree in a mortgage suit, if the preliminary 
decree has been made absolute, this decree. coupled 
with the order making it absolute may be taken to 
be the final decree. [p. 958, col. 2.] 

An omission to draw up aformal final decree may 
be condoned where the terms of the decree sought 
to be executed are otherwise ascertained or clearly 
ascertainable. Section 99 of the Civil Procedure Oode 
will cover such an error where it does not affect the 
merits of the case or the jurisdiction of the Court. [p.. 
959, col. 1.} 

A suit upon a mortgage executed on behalf of a minor 
was instituted after the minor's death against his. 
step-mother as his heir. The minor's grandfather 
who was made a party to the suit contended that 
he was not a necessary party and his name was 
struck off. In execution of the decree passed against 
the step-mother, the person who claimed under a 
transfer from the step-mother and the grandfather 
contended that the decree was invalid inasmuch as 
the grandfather and not the step-mother ;was the 
legal heir: 

Held, (1) that it must be taken to have been decided 
for the purposes of the suit that the step-mother 
was the propar heir'and that the decision was binding 
on the transferee; [p. 960, col. 1.] 

(2) that it was not open to the transferee to object 
to the execution of the decree on the ground that he 
had obtained some interest from the grandfather 
independent of the minor's interests. [ibid.] 

[The necessity of following the rules of the Civil 
Procedure Code and the forms, relating to preliminary 
and final decrees pointed out.) ae 

Second appeal from the decision of the 
Assistant Judge at Thana, in Appeal No. 
102 of 1924, confirming the decree passed 
by the First Class Subordinate Judge, at 
Thana, in Darkhast No. 69 of 1921. 

Mr G. N. Thakor (with him Messrs, D. C. 
Virkar and G. M. Joshi), for the Appellant. 
Mr. P. B. Shingne, for the Respondents. 
JUDGMENT. 

Shah, J.—This appeal arises out of 
execution proceedings. It has given rise 
to somewhat prolonged arguments. Having 
have been 
raised in support of the appeal, it is desir- 
able that I should state the facts which 


“have given rise tọ this appeal. It appears 


“[i001. 6. 19277 
that one Dagdu died, leaving a minor son 
Rangnath, two widows Santubai and Kashi- 
bai, his grandfather Govind, and an uncle, 
Yeshvant. It appears thatin 1896, Santu- 
bai passed asimple mortgage on behalf 
of her minor step son Rangnath in favour 
of Jayaram, plaintiff No. 1. Apparently 
Rangnath’s natural mother, Kashibai, was 
not alive then; and we do not know ex- 
„actly when Dagdu died. Anyhow when 
the mortgagees filed a suit on this mort- 
gage in 1911, they joined Santuhai, 
Govind Balaji, the paternal grandfather 
of Rangnath, and Yeshvant, the uncle of 
Rangnath, as defendants. Rangnath had 
died before the suit. It was stated in the 
plaint as follows :— 

“The debtor Rangnath, a minor, is dead, 
and defendant No. 1 has passed the mort- 
gage-deed for her minorson and after his 
death she is his heir, and defendant No. 
2 is the grandfather (father’s father) of the 
minor Rangnath and defendant No. 3 is 
the paternal uncle of the minor Rangnath. 
Defendants Nos. 2 and 3 are reversionary 
heirs of the deceased Rangnath.” 


In this suit Govind, the grandfather, 


filed his written statement in which he 
pleaded that really the property mortgaged 
belonged to him. He did not contest the 
recital in the plaint that Santubai was the 
heir of the deceased minor Rangnath, and 
he pleaded that he had been unnecessarily 
joined in the suit. It seems that a few 
days before the decision of the suit, the 
Court directed thenames of Govind and 
Yeshvant to be struck off, and ultimately 
on September 18, 1911, the following decree 
was passed : — . 

“ Rs. 5,000 became due to the plaintiffs 
under a mortgage-deed Ex. 18 onthe date 
on which the suit is filed. It is hereby fur- 
ther ordered as follows:—If defendant 
No. 1 pays in Court on March 18, 1912, or 
before that day Rs. 5,000 and interest there- 
on at the rate of nine percent. per annum 
from the date of the filing ofthe suit till 
payment and costs of this suit as mention- 
ed below, the plaintiff do hand over all 


the documents they may have got- in their- 
possession or power in respect of the mort- - 


gaged property to defendant No. 1 or to 
that person whom she will appoint, and 
if it is found necessary to do so, that pro- 


perty free from mortgage and free from- 


all the encumbrances created on the.same, 
by the plaintiffs or any persons claiming 


under the plaintiffs or created by the per- - 
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sons under whom they may be putting 
forward their claim, should be re-conveyed 
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tothe defendant No.1. It is further order- 
ed as follows :—If defendant No. 1 does 
not pay the aforesaid amount es mentioned 
above the entire mortgaged property, or 
a sufficient portion thereof should be sold 
and the amount of sale-proceeds should 
be paid into Court and should be utilized 
towards payment of the amount directed 
to be paid to the plaintiffs, of the subse- 
quent interest and of subsequent costs, and 
if there remains any balance it should be 
returned to defendant No. 1. The suit 
against defendants Nos. 2 and 3 is dis- 
missed.” i 

Thereafter, in December, 1913, the plaint- 
iffs fled Darkhast No. 264 of 1913 in which 
they prayed as follows:— 

“The decree should be made absolutie 
and interest hereafter should be caused to 
be paidat nine per cent. per annum. If 
the amount be not paid by defendant No. 
1 the immoveable property mortgaged and 
shown in the accompanying statement 
of claim should be sold and the amount be 
paid to plaintiffs,” , 

On February 3, 1914, the Court made 
the following order :—“The defendant does 
not appear. Decree for sale made ab- 
solute.” Nothing further was done on this 
darkhast. Two darkhasts were filed—one 
in April, 1915, and another within three 
years in April, 1918. In February, 1920, 
another darkhast was filed, but all these dar- 
khasts really were not proceeded with and 
apparently noshing was done. Then, on 
April 19, 1921, the present darkhast was 
filed. Santubai had died in 1920. Before 
she died, Santubai and Govind had joined 
in executing a conveyance of the mortgage 
ed property to one Chhaganlal Sakarlal 
Vani. In the present darkhast the descrip- 
tion of the parties was given in this way:— 
Santubai deceased by his legal representa- 
tives original defendants Nos. 2 and 3, and 
Govind Balaji (defendant No, 2) having died 
he was further described as represented by 
his legal representative Yeshvant Govind, 
original defendant No. 3. It may bemention- 
ed that the transferee Chhaganlal Sakarlal 
Vani was brought on the record in October, 
1923. Thereafter the description of the parties 
was amended by mentioning the origiaal 
defendants Nos. 2 and 3, i.e. Govind and 
Yeshvant, as the legal representatives of 
the deceased Rangnath. This was done 
on March 15, 1924, 
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After the transferee from Govind and 
Santubai was brought on the record, seve- 
ral contentions were raised. Some of them 
were based on the allegation that Santu- 
bai being the step-mother of Rangnath 
was really not the heir of Rangnath ac- 
cording to Hindu Law, but Govind, the 
paternal grandfather, was the nearer heir. 
Evidence was adduced to show that San- 
tubai was the step-mother of Rangnath 
and not his natural mother. It was held 
that the decree, of which execution .was 
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capable of execution; that the applica- 
tion for execution was maintainable; and 
that Santubai was not the legal repre-. 
sentative of Rangnath. The Courtordered 
execution to proceed, It was held, that 
a separate suit was necessary for the pur- 
pose of determining whether the mort- 
gage-decree under execution was valid or 
not, and that it was not open to the 
added parties to contest the validity of the 
mortgage-decree in execution proceed- 
‘ings. It was also held that the added 
parties were the representatives of the 
judgment-debtor. 

“< The transferee Chhaganlal appealed to 
the District Court, and the learned Assist- 
ant Judge who heard the appeal, found 
that it was not open to the appellant to 
raise the contention that Santubai was not 
the heir of Rangnath, and to contend that 
the decree obtained against her was not 
binding upon him. He held that the 
darkkast was not premature on the ground 
that the decreé. was-not made final. The 
learned Assistant Judge also held that the 
darkhast was not time-barred, and accord- 
ingly, dismissed the appeal. ; 
- The transferee has now appealed to this 
Court, and four points have been raised 
in support of his appeal. First, it is urged 
that there is no executable decree because 
the final decree, which would be the only 
executable decree, has not been passed, and 
the decree which is soughtto be executed 
is only apreliminary decree. Secondly, it 
is urged that as the heirs of Rangnath were 
brought on the record on March 15, 1924, 
i.e, more than three years after the preced- 
ing darkhast which wasin February 1920, the 
execution was barred. Thirdly, it is urged 
that the decreeis invalid because Santubai ` 
was never the heir of Rangnath according. 
to Hindu Law, so long as Govind, the 
paternal grandfather, was alive. And, lastly, 
it is urged that in any case nothing more 
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is liable to be sold in execution than the 
right, title and interest of Rangnath. 

As regards the firat point, it is perfectly 
true to say that there was a preliminary 
decree passed, and there was the order 
making the decree for sale absolute; but 
there was no formal final decree drawn up. 
Technically, therefore, it is right to say 
that tbere is no final decrée which could 
þe executed. This contention has become 
possibls because of the laxity which prevails 
in the lower Courts in drawing up decrees 
in mortgage suits. In the present case the 
preliminary decree was drawn up in the 
proper form provided by the Code of Civil 
Procedure. Underr. 5 of O. XXXIV, when 
such payment as is directed by tbe pre- 
liminary decree is not made, the Court 
shall, on application made in that behalf 
by the plaintiff, pass a decree that the 
mortgaged property, or a sufficient part 
thereof, be sold. And when an order mak- 
ing the decree absolute is made, the final 
decree has to be drawn up. The question 
that now arises is whether, at this distance 
of time, nearly fifteen years atter the decree, - 
and twelve years after the order making 
the decree absolute was made, thé execu-' 
tion can go on or not, | E 

Having regard to the terms of the prè- 
liminary decree which has been mada ab- 
solute, we could only attribute the omission 
to have a final decree drawn up to a mis- 
apprehension on the part of the Court, as 
well as the parties concerned as to the 
necessity. of having a final decree formally 
drawn up. The parties seem to have gone 
on all these-years on the footing that the 
preliminary decree, which was made ab- 
solute, was the formal expression of the 
final decree under r. 5 of O. XXXIV, as 
from the date when it was made absolute. 
I am of opinion that, though the final 
decree has not been formally drawn up,- 
on the terms of the preliminary decree, 
which has been made absolute, that decree 
coupled with the order may be taken 
under the circumstances to be the final 
decree. In its ultimate analysis, it is only 
a formal defect. It is conceivable that a 
formal defect of this nature may lead to 
areal difficulty in the way of execution; 
and it is necessary to see that even such 
a formal defect does not creep in, and 
that a formal decree is drawn up when 
the decree is made final. But, under the 
circumstances of this case, we are not pre« - 
pared to hold that there is no executable ` 
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decree. The result of allowing a conten- 
tion of this nature at this distance of time 
will be- that a decree will have to be drawn 
up formally now and a fresh beginning 
will have to be made in the way of exe- 
cution after- the lapse of so ‘many years. 
That isa result which should be avoided 
so far as it is legally possible to do so. 
On this point there is no express decision 
which can help the Court one way or the 
other. But having regard to the observa- 
tions in Jawahir Mal v. Kistur Chand (1) 
it seems to us that an omission of this 
kind may be condoned where the terms 
of the decree sought to be executed are 
otherwise ascertained or clearly ascertain- 
able, as they are in this case, Section 99 
of the Oode of Civil Procedure would 
cover such.an error or irregularity, as 
under circumstances such as we have in 
this case, it does not affect the merits 
of the case or the jurisdiction of the Court. 

The second point is that when the heirs 
of Rangnath were properly described on 
the record of the present application on 
March 15, 1924, the execution was time- 
barred. Itseems to me that the point is 
untenable. In the first place, when the 
darkhast was filed, the persons were pro- 
perly described as the heirs of Santubai, 
who was the judgment-debtor under the 
decree. The subsequentamendment seems 
to have been made on the contention 
raised by the transferee after he was 
brought on the record, I am not at all 
sure that that amendment was necessary or 
correct. 
a ground for holding that the application 
‘is time-barred is wholly unsound. There 
is no doubt that the application as pre- 
sented in April,1921, was properly presented, 
and Govind, and after his death, his legal 
representative Yeshvant, were brought in 
as legal representatives of Santubai who 
was originally sued ae the heir of the 
deceased mortgagor Rangnath. 

As regards the third point, itis urged 
that the decree is a nullity, as it was 
passed, not against the true heir of Rang- 
nath, but against one -who was not his 
legal heir according to Hindu Law. In 
other words, it is urged that according to 
Hindu Law under the Vyavahara Mayukha, 
by which the parties are governed, the 
grandfather being the preferential heir 
over the step-mother, the decree was a 
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nullity as it was passed against the step- 
mother, It appears that in both the lower | 
Courts, the point was conceded that the 
grandfather was the preferential heir, and 
even here when the appeal was first argued 
it was so assumed. In view, however, of 
the difficulty of this question, we have 
heard further arguments to-day on the 
point. It does not appear to me to be 
free from doubt and difficulty, as it ap- 
peared to the lower Courts. I do not 
desire, however, under the circumstances 
of the case, to examine the question whe- 
ther under the Vyavahara Mayukha the 
step-mother is to be preferrefi as an heir 
to the grandfather or not. It may be said 
that, having regard to the position which 
she would occupy as the widow of the 
nearest gotraja sapinda, she would come in 
next after the named heirs in the compact 
series of heirs, and from that point of 
view perhaps it may be said that she is 
to be preferred to the grandfather. There 
has been no decision on this point. In 
support of the view that the grandfather 
isto be preferred, Mr. Thakor has urged 
arguments on the interpretation of texts 
which require consideration, In the view 
I take of the case, it is not necessary to 
examine this question further. I prefer 
tr content 

only by pointing out that the assumption 
which has been so readily made in the 
lower Courts may require to be considered. 
Assuming, for the sake of argument 
that Santubai was not the proper heir 
according toeHindu Law, the fact remains 
that she was described as. an heir at the 
time the suit was filed. The grandfather 
who 18 now put forward as the preferential 
heir, was a party to that suit. He filed his 
written statement, and he did not contest 
in any sense the correctness of the recital 
in the plaint to which I have already 
alluded. Thus the suit proceeded on the 
basis that Santubai was the legal repre- 
sentative and the heir of Rangnath. Govind 
had filed a written statement and his 
name was ordered to be struck off the 
_ He did not then contest this 
allegation which was made by the morte 
gagee in the suit; but, on the contrary, hes 
pleaded that he was unnecessarily joined 
in the suit, Itseems to me, therefore, that 
in all subsequent proceedings in the suit, 
it must be taken, at least so far as Govind 
and the person claiming under him bre 
concerned, that Santubai was properly 
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joined as the legal representative of Rang- 
nath, and that the decree was properly 
passed on that basis, that is, it must be 
taken to have been decided for the pur- 
poses of the suit that Santubai was the 
proper legal heir of Rangnath. 

That principle has been recognised by 
the Privy Council in Genry Henry Hook v. 
Administrator-General of Bengal (2) and also 
Ramachandra Rao v. Ramachandra Rao (3). 

“It would lead to very anomalous results if 
any other view were “taken of the position 
of Santubai with reference to this litiga- 
tion. Apart from that it is hardly open 
to the transferee, who comes in as the 
representative of Govind and Santubai, as 
he has got his conveyance from them, to 
question the validity of the decree in exe- 
cution. It seems to me that it would not 
be open to him to do so in execution pro- 
ceedings. But in the view which I take 
of the finding as to Santubai being the 
heir of Rangnath for the purpose of this 
litigation, 1 hold the decree to be valid 
and binding upon the parties, and as the 
present appellant claims under her, he is 
equally bound by that decree. | 

The last point, namely, that it is only 
the right, title andinterest of Rangnath 
thatis liable to be sold, isa point which 
does not affect the execution of the decree. 
The original mortgagor was Rangnath as 
represented by his step-mother Santubai. 
When the property is put up for sale,.in 
effect, it will be the right, title and interest 
of the mortgagor as now represented by 
the parties on the record that will be put 
up forsale. If any person has any interest 
independent of the interest of the mort- 
gagor, that cannot be affected by the exe- 
cution of this decree. But the transferee 

` cannot object to the execution of the decree 
on the ground that he is claiming under 
Govind some interest which is independent 
of Rangnath's interest in this property. lf 
he has any such interest at all it is an 
interest which has to be established in a 
separate suit. But the existence of any 
such interest would be no ground for not 
allowing execution of the decree to proceed. 

(2) 60 Ind. Cas. 631,48 L.A. 187; 23 Bom. L. R. 648; 
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{P. 0.) 17; 25-C. W. N. 915; 14 L. W. 221; 48 O. 499 


P. 6). 
(5) "67 Ind. Cas. 408; 49 1. A. 129; 24 Bom. L. R. 963; 


684; 43 M, Ld. 18; A.I R. 1922 P. O. 80 (P. 0). 


GHHAGANLAL SAKARLAL VANI V. JAYARAM DEORAJ THAKAR, 


tios I. 0.1927] “| 


We, therefore, dismiss this appeal with 
costs. 

Faweett, J.—I would only add with 
reference to the first point that the execut- 
ing Court has not uonaturally been misled 
in committing the informality under con- 
sideration by the practice that existed 
when the procedure followed in such cases 
was that prescribed by the Transfer of 
Property Act. Under that Act there was 
only a decree, which was followed by an 
order absolute. Unfortunately that old 
practice is often followed in spite of the 
vhanges made by the Legislature by the 
provisions of O. XXXIV of the present 
Civil Procedure Code. On the other hand, 
as was pointed out in Harjivan Devrajv. 
Gajanan Kashinath Naik (4),the Legislature 
unfortunately did not then make the posi- 
tion as clear as it should have, and the 
prescribed forms for preliminary mortgage- 
decrees embody much that should more 
properly have been put in the form of final 
decree, In these circumstances, there is 
obviously room for paying more regard 
to the equities and substantial principles 
of justice rather than to the informalities 
that have occurred. The forms of preli- 
minary mortgage-decrees have been al- 
tered by this Court under the Government 
Notification No. 1646 published at pages.575 
et seq of the Bombay Government Gazette for 
1926, Part I; and it is to be hoped that 
such informalities will not occur in future. 
No doubt, it is a possible contention, which 
has in fact been urged, that there was no 
proper application by the. decree-holders 
for a final decree. But in the first Dar- 
khast of 1914 they did include a prayer 
that the decree should be.made absolute, 
and it would be an obvious technicality to 
say that the Court ought not to have made 
any order except ona separate application 
in the suit. Though it was called a dar- 
khast, it was really an application to make 
the decree final, and, therefore, should be 
held to be a proper application. 

I agree, therefore, that the appeal should 
ba dismissed with costs. 

Shah, J.—I desire to express my agree- 
ment with the observations of my learned 
brother as to the necessity of following pro- 
perly the rules -of tha Code and the forms 
of preliminary and final decrees as now 
amended. 
LAN. A 


(4) 73 Ind. Cas, 187; 25 
1923 Bom. 420, 
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PATNA HIGH COURT. 
CRIMINAL Revision No. 383 oF 1926. 
July 14, 1925. 

Present:—Sir Dawson Miller, Krt., Chief 
Justice, and Mr. Justice Foster. 
MAINI MISSI R—ACCUSED —APPLICANT 
versus 
EMPEROR—Oppostte PARTY. 

. Criminal Procedure Code (Act V of 1898), ss. 17, 
144, 195—Sanction by Magistrate for prosecution— 
Application for withdrawal—Proper forum—Sessions 
Judge or District Magistrate—Court to whom Magis- 

trate ‘is subordinate’, meaning of. 

For the purposes of the Criminal Procedure Code, 
unless it is shown that there is some express pro- 
vision to the contrary, the District Magistrate and 
not the Sessions Judge is the authority to whom the 
Sub-Divisional Magistrate is subordinate, and, there- 
fore, when we find in this Act words relating to an 
Officer to whom the Sub-Divisional Magistrate is sub- 
ordinate we must construe that as meaning not the 
Ses Judge but the District Magistrate. [p. 963, 
col. 2. 

_ A complaint made under the provisions of s. 195 (a) 
ofthe Uode of Oriminal Procedure by a Magistrate 
acting as a public servant is not a judicial order, 
and even if it were so, under the provisions of that 
section, there being no exception from the broad rule 
laid down in s. 17 of the Code, the officer to whom he 
is subordinate is the District Magistrate and not the 
Sessions Judge. An application for withdrawal of 
a complaint under s. 195 (a) made by a Sub-Divi- 
sional Magistrate should, therefore,be made to the 
District Magistrate.and not to the Sessions Judge. 
[p. 964, col. 1.] : 

Where a Magistrate acts under cl. (a) of s. 195 (1) 

.of the Code of Criminal Procedure he acts not as a 
Court but as a public servant, and sub-s. (3) of s. 195 
of the Code does not, consequently, apply to such 
a case. [ibid.] 


Criminal revision against an order of the 
Sessions Judge, Purnea, dated the 20th 
May, 1926, confirming that of the District 
Magistrate, Purnea, dated the 4th March, 
1926. 

Mr. S. Sinha (with him Messrs Katlaspati, 
B. P. Varma and P. P. Varma), for the 
Petitioner. 

Mr. H. L. Nandkeolyar, (Assistant Gov- 
ernment Advocate), for the Opposite Party. 
JUDGMENT. 

Miller, C. J.—This is an application 
in revision from an order of the Sessions 
‘Judge of Purnea refusing to consider the 
question of withdrawing a complaint pre- 
ferred by a Sub-Divisional Magistrate under 
the provisions of s. 195 of the Code of Cri- 
minal Procedure. The learned Sessions 
Judge considered that he had no jurisdic- 
tion to grant the relief sought and conse- 
quently refused to interfere. 

From that decision the present proceed- 

ings are brought asking us to interfere in 
61 
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revision after finding that the learned Ses- 
sions Judge had jurisdiction to interfere. 
In order to understand how the point arose, 
and ultimately it depends upon the con- 
struction of ss. 17 and 195 of the Code of 
Criminal Procedure, it is necessary to state 
shortly the facts out of which the case arises. 


‘It appears that in the District of Purnea 


there are certain melas held at certain 
times of the year. They are organis- 
ed by zemindars.in the neighbourhood 
and where two such melas are held at 
or about the same time there is a certain 
amount of rivalry which at times is of such 
dimensions that it is apt to create a breach 
of the peace, During the holding of two 
melas, one at Sankerpur and the other at 
Simarbani, which are two villages a short 
distance apart, the rivalry between the pro- 
prietors of these two melas was so great 
that something in the nature of a riot oc- 
curred last year several people being injur- 
ed, and I believe three being killed. Babu 
Maini Missir, who is the petitioner in this 
case, is the proprietor of the mela held at 
Sankerpur and Babu Sundar Lal is the pro- 
prietor of a similar mela held at Simarbani 
a few miles distant. It has been usual for 
the petitioner to hold his mela sometime in 
February but before it comes toa conclu. 
sion it has also been the custom for Babu 
Sundar Lal to hold his melu a few miles 
distant with the consequence that they are 
both going on at the same time and the 
sort of trouble which I have indicated is apt 
to arise. In order to obviate any such 
trouble durlng the present year proceedings 
were taken by the Sub-Divisional Magis- 
trate of Araria, who is a Magistrate of the 
First Class, under s. 144 of the Code of Cri- 
minal Procedure, and both the parties to 
whom I have referred were called upon under 
that section to show cause why they should 
not take action upon their property in a cera 
tain manner indicated by the Sub- Divisional 
Officer. They appeared before him and in 
the result the Sub-Divisional Officer passed 
an order that the first mela, the one held at 
Sankerpur. by the petitioner, should take 
place between the 14th and the 27th Febru- 
ary, and that it should end on the Jatter 
date, and that the mela held at Simarbahi 
should subsequently take place beginning 
a week later on the 6th March and Shoula 
end on the 19th March. 

From this order Babu Sundar Lal moved 
the District Magistrate under s, 144 (4) of 
the Criminal Procedure Code ard when the 


matter came before the District Magistrate 
he had the parties before him and apparent- 
ly they were willing to pay for the services 
of armed Police during the time that the 
mela should be going on concurrently in 
the two different villages if the Magistrate 
would modify the order passed by his sub- 
ordinate and allow the melas to be held in 
the same manner as they had been on pre- 
vious occasions, In the result the District 
Magistrat passed the following order:— 

“Each party is prepared to pay for armed 
Police to ensure that there should be no 
breach of the peace in his mela. That 
being the case there is no necessity for any. 
order against the petitioner under s. 144, 
Criminal Procedure Code, The Superintend- 
ent of Police will please report the cost 
of deputing.a sufficient number .of armed 
Police to each mela, to-day if possible. On 
receipt of his report I shall pass final 
order.” 

The report was submitted from which it 
was found that the cost of providing Police 
for the days when the two melas: would be 


going on concurrently would be Re. 110. 


Thereupon the Magistrate ordered that 
upon Sundar Lal depositing half the 
amount the order under s. 144 against him 
would be rescinded, and he further ordered 
that if the opposite party, that is, the peti- 
tioner in the present proceedings, deposited 
the other half as payment, which he should 
do without delay, he had no doubt that 
the learned Sub-Divisional Officer would be 
prepared to consider the order with regard 
to his mela, . 

The petitioner whose mela was to take 
place first did not deposit his share of the 
cost of providing armed Police but on the 
4th March, sometime after the first mela 
had been in progress, the other party Babu 
Sundar Lal did ‘deposit his share. Mean- 
time, the petitioner’s mela continued not- 
withstanding that the petitioner had de- 
posited nothing. On the 4th March Babu 
Sundar Lal, as I say, having deposited 
his share the Magistrate stated that 
the petitioner Maini Missir had not fulfilled 
his undertaking to deposit half the cost of 
the Police force and, therefore, there was no 
reason to modify the order under s, 144 
against him. The order against him was 
that he should close his mela on the 27th 
February and, therefore, on the 4th March 
be was contravening the order passed. by 
the Sub-Divisional Officer. On the 6th 
March Police protection was afforded half 
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the cost of providing the Police having 
been paid by the other party and both 
melas went on simultaneously. On the 
7th March still the petitioner had not paid 
his share of the Police protection and so 
matter continued until the 11th March. 
In these circumstances it being found diffi- 
cult to get themoney from the petitioner pro- 
ceedings were taken under s. 188 of the 
Indian Penal Code against him. These 
proceedings were taken on the complaint 
of the Sub-Divisional Officer. The im- 
mediate result was that on the following 
day the petitioner paid his share of the 
money for the Police protection. 

Subsequently the application, to which I 
have referred, was made to the Sessions 
Judge to withdraw the complaint put for- 
ward by the Sub-Divisional Officer and the 
Sessions Judge came to the conclusion that 
he had no jurisdiction to do so and that in 
fact the proper person to apply to was not 
himself but the District Magistrate and, 
therefore, he refused to interfere with the 
result that the prosecution under s. 188 is 
still pending against the petitioner. 

lt is from that order of the Sessions Judge 
that the present application in revision is 
brought. Whether or not the Sessions 
Judge refused to exercise a jurisdiction 
which he possessed must depend primarily 
upon the interpretation of s. 195 of the Code 
of Criminal Procedure. That section pro- 
vides in sub-s. (1), cl. (a), that 

“No Court shall take cognizance of any 
offence punishable under ss. 172 to 188 of 
the Indian Penal Code, except on the com- 
plaint in writing of the public servant con- 
cerned, or of some other public servant to 
whom he is subordinate,” 

It may be mentioned that ss. 172 to 188 
are offences in the nature of contempt for, 
or disobedience of, the lawful orders of 
public servants, and iù such cases no 
Court shall take cognizance of such offences 
unless the complaint is made by the public 
servant himself or by some other public 
servant to whom he is subordinate. By 
el. (b) of sub-s. (1)a different class of offen- ` 
ces is provided for, a class of offences 
such as perjury, forgery, using forged docu- 
ments and matters of that sort which are 
offences committed in the course of judicial 
proceedings and in such casesit is provided 
that no Court shall take cognizance 
“of any offence punishable under any of 
the following sections of the some Code, 
namely, ss. 193, 194, 195, 196, 199, 200, 
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205, 206, 207, 208, 209, 210, 211 and 228, 
when such offence is alleged to have been 
committed in or in relation to, any pro- 
ceeding in any Court, except on the com- 
plaint in writing of such Court or of some 
other Court to which such Court is subor- 
dinate”. < 

It will be seen by the two clauses of that 
sub-section that there are two distinct 
classes of offences referred to and there are 
two distinct classes of persons by whom the 
complaint must be made in such cases 
before the Court trying the offences can 
take cognizance of them. The first class 
of persons are the public officers them- 
selves whose orders have been disobeyed 
or brought into contempt. The second 
class is the Courtin which, or in relation 
to any proceedings in which, the offence 
has been committed. Then by sub-s. (5) of 
the same section 


“Where acomplaint has been made under . 


sub s. (1), cl, (a)? (which applies to the 
present case) “by a public servant, any 
authority to which such public servant is 
subordinate may order the withdrawal of 
the complaint and,if it does so, it shall 
forward a copy of such order to the Court 
and, upon receipt thereof by the Court, 
no farther proceedings shall be taken on 
the complaint.” 

“The petitioner’s case is that the District 
Judge is the authority within the sub- 
section to which the public servant, namely, 
the Sub-Divisional Officer in this case, was 
subordinate and, therefore, that in apply- 
ing to the Sessions Judge he applied to the 
proper person for withdrawal of the com- 
plaint. Whether or notit is the Sessions 
Judge or the District Magistrate who is the 
authority to which the Sub-Divisional 
Magistrate is subordinate seems to me to 
depend entirely upon the provisions of 
s. 17 of the Act. Section 17 provides as 
follows :— 

“All Magistrates appointed under ss. 12, 
13 and 14,” (which includes the Sub-Divi- 
sional Magistrate in this case) “and all 
Benches constituted under s. 15, shall 
be subordinate tothe District Magistrate 
and he may, from. time to time, make 


_rules or give special orders consistent 


with this Code as to the distribution of 
business amongst such Magistrates and 


Benches.” 
Then sub-ss. (2) (3) and (4) deal with 


“ matters whichare not relevant to the pre- 


gent discussion and gub-s. (5), if there 
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was any doubt asto whois the officer to 
whom the Magistrate was subordinate seems 
to putan end toit. Subs. (5) provides as 
follows :— 

“Neither the District Magistrate nor the 
Magistrates or Benches appointed or con- 
stituted under ss. 12, 13, 14 and lə shall 
be subordinate to the Sessions Judge, except 
to the extent and in the manner hereinafter 
expressly provided.” 

The result of that appears to me to 
be that for the purposes of the Criminal : 
Procedure Code, unless it is shown that 
there is some express proviston to the 
contrary, the District Magistrate and not 
the Sessions Judge is the authority to 
whom the Sub-Divisional Magistrate is 
subordinate, and, therefore, when we find 
in this Act words relating to an officer 
to whom the Suh-Divisional Magistrate is 
subordinate we must construe that as 
meaning not the Sessions Judge but the 
District Magistrate. There are exceptions 
contained in the Act which have the 
effect of modifying the provisions of s. 17, 
for instance s. 435 gives powers to the 
High Court, the Sessions Judge and the 
District Magistrate or the Sub-Divisional 
Magistrate in certain cases to call for the 
records of inferior Courts, but appended to 
that section is an Explanation which states, 

“All Magistrates, whether exercising 
original or appellate jurisdiction, shall be 
deemed to be inferior to the Sessions Judge 
for Pe purposes ofthis sub-section and of 
8, 437.” . ` 

We, therefore, have in that section an 
instance of cases in which Magistrates 
are to be deemed to be inferior to the 
Sessions Judge, in other words the Sessions 
Judge is to be regarded as the authority to 
which they are subordinate. There are 
other sections in the Act making some- 
what similar provisions but with regard 
to s. 195 I do not find that there is any pro- 
vision which takes itout ofthe general 
rule laid down in s. 17. 

It was argued that as the Sub-Divisional 
Magistrate being a Magistrate of the first 
class is subordinate to the Sessions J udge 
in cases of appeals from his judicial deci- 
sions, therefore, he must be treated as 
being subordinate to the Sessions Judge 
for the purposes of s. 195, for itis con- 
tended that the order passed by the Sub- 
Divisional Magistrate in the present case? 
was a judicial order and was an order, 
therefore, which would come, if cny appeal 
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lay to the Sessions Judge and not to 
the District Magistrate. I am not prepar- 
ed to find that a complaint made under 
the provisions of s. 195 (a) by the Magis- 
trate acting asa public servant, in other 
words as acomplainant in the case, is a 
judicial order, but even if it were so, ib 
seems to me that under the provisions 
of that section, there being no exception 
from the broad rule laid down in s. 17 
the officer to whom he is subordinate would 
still remain the District Magistrate. For 
these reasons I think it is unnecessary 
to consider the cases which have been 
quoted to usandin which there appears 
to be aconflict of opinion as to whether 
orders passed under s. 144 and sanction 
granted under s. 195, before it was amend- 
ed in 1922, were judicial or administra- 
tive orders, I rest my judgment upon 
the interpretation of 5,17 of the Act and 
the fact that there is no exception 
irom the rule laid down in that 
section to be found within the provisions 
of s. 195. Therefore, it seems to me that 
the Sessions Judge was right when he 
said that he was not the proper tribunal 
to apply to in order to withdraw the pro- 
secution, An argument was based upon 
sub-s. 3 of s. 195 which provides that for 
the purposes of this section, a Court shall 
be deemed to be subordinate to the Court 
to which appeals ordinarily lie from the 
appealable decrees or sentences of such 
former Court. This sub-section, however, 
seems manifestly to refer to the cases 
mentioned in clauses (b)and (c) of s. 195 
(1) where the complaint must be made by 
the Court and not to cl. (a) where the 
complaint is to be made- by a public 
servant. The Magistrate, whilst acting 
under that clause is acting as a public 
servant and sub-section (3) has,I think, no 
application in this case. The antithesis 
between “public servant” in cl. (a) and 
“Court? in cls. (b) and (c) is marked, 
and, in my opinion, the Magistrate act- 
ing under the former clause is, acting, 
not as a Court, but as a public servant. 

We have been asked in this case, even 
if -we should gonsider that the Sessions 

Judge was right in refusing to interfere, 
to take the view that it has not been 
shSwn that any real offence was commit- 
ted under s. 188 of the Indian Penal Code 
and on that ground to set aside the whole 
proceedings or to direct a withdrawal of 
the prosecution. It has been said that in 
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the particular circumstances of the case 
it cannot be shown that the disbodience 
to comply with the order either caused or 
tended to cause obstruction, annoyance or 
injury, orrisk of obstruction, annoyance 
or injury, toany person lawfully employ- 
ed. [thas further been argued that the 
offence, if any was committed, was a pure- 
ly technical one, because the petitioner 
had agreed to pay his share of the cost 
of Police protection, and the mere fact that 
he had not paid it in time could really 
make no difference in thecase and, there- 
fore, the offence was a purely technical one 
if any. I donot think itcan be said that 
the fact ofholding thesetwo melas at the 
same time having regard to what had taken 
place in previous years could not by any 
possibility be regarded as tending to cause 
obstruction, annoyance or injury, or risk 
of obstruction, annoyance or injury, to any 
person lawfully employed. That there was 


‘a breach of the Sub-Divisional Magistrate's 


order cannot be denied. His order was that 
unless the petitioner should pay hisshare ` 
of the costs of the Police he should close his 
mela on the 27th February. Nevertheless 
he kept it open and even after the neigh- 
bouring mela had started on the 5th March 
still the petitioner kept his own mela open 
and the two were running concurrently 
notwithstanding the order passed by the 
Sub-Divisional Officer. It was, therefore, a 
clear breach of the order passed. I do not 
think, therefore, that any case is shown for 
quashing the proceedings or for interfering 
in any way. Atthe same time I cannot 
help feeling that as the affair has passed 
off without any breach of the peace, with- 
out any inconvenience and without sub- 


_jecting anybody to annoyance, that the 


matter has now assumed a very different 
form. The petitioner did in fact, although 
not till after proceedings were taken by 
a complaint being lodged by the Magis- 
trate, pay his share of the cost of the 
armed Police, and I have no doubt that even 
without those proceedings it would even- 
tually have been recovered. However that 
may be, I think, if the case is persisted 
in, and the petitioner should be found to 
have committed the offence, his punish- 
ment would probably be nominal, but 
that is no reason why we should at 
this stage interfere. The application is 
dismissed. 

Foster, J.—I agree, 

A, Nv Ay Application dismissed, 
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LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 1295 of 1926. 
February 10, 1927. 
Present:—Mr. Justice Agha Haidar. 
MUHAMMADI AND ornecs—Accustv— 
APPELLANTS 
KALA son or KHANAN—Accuszp— 
Non-ApPELLANT 
verses 


_EMPERO R—Reasponpenv. 

Criminal Procedure Code (Act V of 1898), ss. 289 (d), 
587—Same transaction'—Tests of unity of time and 
place, value of—Joint trial of offences not in course 
of same transaction, effect of. ; 

Before different offences can be said to have been 
committed ‘in the course of the same transaction’ by 
the various persons charged with the same, it must 
be seen whether suc’ persons had a common purpose 
resulting in actions which constitute a concatena of 
events ultimately leading to the commission of such 
offences. The tests of unity of time and unity of 
place as regards the offences with which the various 
accused persons may be charged are not always safe 
criteria for the purpose of determining whether or 
not these offences were committed ‘in the course of 
the same transaction’. fp. 966, col. 1.] 

A joint trial of several persons charged with offences 
not committed in the course of the same transaction 
is not an irregularity which is curable under s. 537, 
Criminal Procedure Code, but is an illegality which 
vitiates the whole trial. [p. 966, col. 2.} 

Gobind Koeri v. Emperor (5), followed. 

A person committing theft was caught and tied 
down. On bearing of his condition four of his friends 
came and rescued him and a fight ensued in which 
injuries were caused. These five persons were jointly 
tried for offences under ss. 379, 225, 147, 148, 149, 
325 of the Penal Code : 

Held, the joint trial was illegal inasmuch as the 
theft could not be said to he a part of the same 
ie as the assault which subsequently ensued. 
ibid. . 

Appeal from an order'of the Magistrate, 
First Class, exercising powers under s. 30, 
Criminal Procedure Code, Muzaffargarh, 
dated the 13th November, 1926. 

Mr S. A. Nasir, for the Appellants. 
Mr. Sleem, for the Government Advocate, 

. for the Respondent. 


JUDGMENT.—The four appellants, 
Muhammadi, Imam Bakhsh alias Imaman, 
Kariman and Habib, have been convicted 
aad sentenced to various terms of imprison- 
ment bya learned Magistrate, exercising 
powers under s. 30 of the Criminal Pro- 
cedure Code. Along with these four per- 
sons a lad named Kala was also convicted 
and ordered to be whipped. The sentence 
of whipping has not been carried out, I 
understand, on the ground of physical un- 
fitness. Muhammadi was charged under 
ss. 379, 225, 148 and 325 and the remaining 
three appellants under ss. 225, 147, 149 and 
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325 of the Indian Penal Code. They have 
all been convicted under the various sec- 
tions under which they were charged. It 
may be noted here that Muhammadi alene 
was charged under s. 379 of the Indian 
Penal Code. The four convicted persons 
had filed one appeal from Jail, but at the 
time of the hearing they were presented by 
Counsel Mr, S. A. Nasir. He has raised a 
nice preliminary point as to the legality of 


- the trial in the Court below. He says that 


it was a case of misjoinder of charges 
which was not saved by s. 239, cl. (d) of the 
Criminal Procedure Code. The point arises 
in the following manner: 

One Imaman, deceased, was watching the 
mango crop ofa certain grove in a village 
on the 7th of June, 1926. A relation of his, 
namely, Khuda Bakhsh, brought him bis 
midday meal and they both ate it and lay 
down under the shade of one of the trees 
to enjoy to their afternoon siesta, They 
woke up by the noise caused by the fall of 
a mango and when Imaman deceased went 
to pick it up, he saw Muhammadi accused 
perched on the higher branches of the tree. 
Muhammadi was apparently plucking 
mangoes while Imaman and his companion 
were resting. Onseeing Imaman approach- 
ing, Muhammadi climbed down from the 
tree and tried to escape, He was, however, 
pursued by Imaman and Khuda Bakhsh 
and was soon overtaken and secured with 
the help of a third man, ‘named Ghulam 
Ali, and was tied with hisown turban. At 
this moment Muhammadi saw Dina, his 
nephew, tending his sheep near the mango 
grove. Muhammadi hailed him and asked 
him to go to his (Muhammadi’s) brothers 
who were not very far off and inform them 
of his plight. Shortly afterwards the other 
aceused, that is to say, Imam Bakhsh, 
Kariman and Habib along with Kala, came 
on the spot duly armed with lathis and 
demanded the release of Muhammadi. His 
captors having refused, the accused Nos. 2 
to 5 attacked them and succeeded in res- 
cuing Muhammadi. Muhammedi too, on 
being thus released, joined his brothers in 
the attack, Ghulam Ali and Khuda Bakheh 
received minor injuries, „but Imaman's 
injuries proved to be more serious s0 much 
so tbat he ruccumbed to them. This is 
the story on behalf of the prosecution. ° 

Now, in order to hold that the joint trial 
of all these five persons under the varioys 
charges was legal, it must be proved that 
it came within the provisions of g, 239 
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cl. (d) of the Criminal Procedure Code. In 
other words, it must be shown that the 
different offences with which these accused 
persons are charged were committed in the 
course of the same transaction. The phrase 
“same transaction’ bas, for obvious reasons, 
not been defined by the Legislature, but 
it has been interpreted by the various High 
Courts in India, so that its meaning and 
intendment are well-understocd. The diffi- 
culty occasionally arises only in applying 
the principles deducible from the volume 
of case-law on the subject, to the particular 
facts of a case, Before different offences 
can be said to have been committed “in 
the course of the same transaction” by the 
various persons charged with the same, we 
must cee whether such persons had a com- 
mon purpose, resulting in actions which 
constituted a concatena of events ultimately 
leading to the commission of such offences. 
The tests of unity of time and unity of 
place as regards the offences with which 
the various accused persons may be charg- 
ed, are not always safe criteria for the pur- 
pose of determining whether or not these 
offences were committed “inthe couree of 
the same transactions.” Cases might occur 
when such tests may be of very great help, 
but, on the other hand, there may be cases 
in which a Court of Justice cannot treat 
such tests asa proper guide in arriving at 
the right conclusion. Each case must 
depend on itsown facts and circumstances, 
The learned Counsel for the appellants has 
invited my attention to two cases : Muham- 
mad Shah v. Emperor (1) dnd Tilakdhari 
Mahton v. Lali Singh (2). The Publie Pro- 
secutor has referred to Emperor v. Datto 
Hanmant Shahapurkar (3). These cases 
_ have undoubtedly a bearing upon the case 
before me. To these cases may usefully 
ve added Pahlad v. Emperor (4) and Gobind 
Koeri v. Emperor (5). 

Now, let us turn to the facts of the pre- 
sent case. Muhammadi, aceording to the 
prosecution, was caught red-handed while 
stealing mangoes. There is no suggestion 
that Muhammadi's act of stealing mangoes 
was the result of a conspiracy or that the 
other accused persons even knew ofit. In 


(1) 66 Ind. Cas. 332; 23 Or. L. J. 268. 
(2) 1 Ind. Cas. 69; 13 O. W. N. 804; 9 Or. L J, 


147. 
(3) 30 B. 49; 7 Bom. L. R. 633; 2 Cr. L. 3.578. . 


(4) 57 Ind. Cas. 450; 1 Lah. 562; 21,Cr. L. J. 626; 


2U.P. L. R. (Lah) 135; 7 P. L. R. 1931, 
(5) 29 0. 385; 6 O. W. N. 468, 
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fact it appears that they did'not know any- 


thing at all about Muhammadi's movement 


at this time. They came up only when the 
lad, Dina, informed them that Mubammadi 
had been captured by the complainant’s 
party, so that Muhammadi's act of stealing 
mangoes was absolutely separate from the 
subsequent acts of the rescuing party, the 
remaining four accused. Therefore, the 
offence of theft under s. 379 was one which 


` Muhammadi alone is alleged: to have ecm- 


mitted and with which the other accused 
had nothing whatsoever todo. There was 
no intention of committing the theft on the 
part of the other accused persons who had 
no knowlenge whatsoever as to what 
Muhammadi had been doing at that par-’ 
ticular time. Hence it cannot be said that 
the theft committed by Muhammadi was 
part of the transaction which began with 
the assault by the other accused persons 
and subsequently by Muhammadi himself, 
on the complainant party. It need hardly 
be said that, in viewofthe law laid down 
by their Lordships of the Privy Council 
in the case of Subrahmania Ayyar v. King- 
Emperor (6), it is not a mere case of irregu- 
larity which can be cured by the provisions 
of s. 537 of the Criminal Procedure Code; 
but, on the other hand,,it is acase of illegal- 
ity and vitiates the whole trial. It is un- 
fortunate that the point which was so 
obvious did not strike either the Public 
Prosecutor or the learned Magistrate who 
is apparently a senior Officer with s. 30 
powers. 

The result is that I quash the conviction 
of all the five accused and order a re-trial. 
Muhammadi must be tried separataly on a 
charge under s. 379 of the Indian Penal 
Code. He should also be tried along with 
the other accused under the other sections. 

On the merits of the case, it may be 
noted, I express no opinion whatsoever. 

E. L. i Conviction quashed ; 

Re-trial ordered. 

(6) 25 M. 61; 11 M. L. J. 233; 3 Bom. L. R: 540; 
28 I. A. 257; 5 0. W. N. 866; 2 Weir 271; 8 Sar. P. 
O. J. 160 (P. 0). 
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PATNA HIGH COURT. 
CRIMINAL Reviston No. 689 or 1924. 
_ February 2, 1925. 

Present:—Justice Sir Jwala Prasad, Kr. 

. BHUBANESHWAR KUER— PETITIONER 
versus 

~- EMPEROR—Opprosirr Party. 
_ Criminal Procedure Code (Act V of 1898), s. 110— 
"By habit’, ‘habitually'—Depravity of character, ne- 
cessity of-——Commission of offences in diara land dis- 
“pute, whether ground for proceeding under s. 110— 
‘Desperate and dangerous’, ‘community’ ‘at large — 
-Person under conviction, order against, legality of. 
_ The words ‘by habit’ and ‘habitually’ imply fre- 
‘quent practice or use and are used in s. 110 of the 
Code of Oriminal Procedure in the sense of depravity 
of character as evidenced by the frequent repetition 


or commission of offences mentioned in the seetion.’ 


(p. 969, cols. 1 & 2.] 
Certain lands were thrown out by a river in a zemin- 
dari tract, The tenants formed themselves into a party 


to compel the zemindar to settle theland with them. 


They also entered into an agreement among themselves 


to divide the lands among all of them with whom- 


soever they were settled and to enforce the agreement 
themselves. Many loots, assaults and murders were 


‘committed by them against the zemindar and the 
-recalcitrant members. 


Apart from this land dispute 
there was nothing on the record to show that the 
bi sadak bore any despicable character or that they 
were implicated in theft, extortion etc., or that they 
ever provoked a breach of the peace: 

Held that the tenants could not be said to have 
acquired the habit of committing offences so as to 
bring them within the purview of cls. (a) to (e) of 
s. 110 of the Criminal Procedure Code but that the 


seourse of their conduct showed that they had become 
.desperate and dangerous and that, therefore proceed- 
_ings could be taken against them under cl. (f) of the 


said section. [p. 970, cols. 1& 2.] 
Persons who form themselves into a society claim- 


-ing a common right and professing to have common 


rights and privileges are members of a ‘community’. 
[p. 970, col. 2; p. 971, col, 1] 

Persons who have been convicted and whose sen- 
tences have not expired are not ‘at large’ within the 
meaning ofs. 110 of the Code and, therefore, there 
is no necessity to pass an order under the section 
against such persons, [p. 971, col, 2.] 


“Appeal against an order of the Ses- 
sions Judge. Monghyr, dated the 3rd 
November, 1924, modifying that of the 
Deputy Magistrate, Monghyr, dated the 
18th July, 1924.. 


Sir Ali Imam, (with him Mr. S. A. Sami), 
for the Petitioners, 


Mr. Manuk, (with him Messrs. H. L. Nand- 
keolyar, Assistant Government Advocate, 
and N.C. Roy, for the Opposite Party. 


JUDGMENT.—This is an application | 


against an order passed under e, 110 read 
with s. 118 of the Code of Criminal Pro- 
cedure, directing the petitioners to fyrnish 
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bonds and sureties of the amounts de- 
tailed in the order of the Magistrate, dated 
the 18th July, 1924, to be of good be- 
haviour for two years. The order has been 
upheld in appeal by the Sessions Judge 
of Monghyr by his judgment, dated the 3rd 
November, 1924. 

The case of the prosecution has been 
succinctly and clearly set forth in the 
report of the Sub-Inspector in charge of 
Bihpur Thana, dated the 22nd November, 
1923, on the basis of which the proceed- 
ing under s. 110 of the Code of Criminal 
Procedure was drawn up by the Magistrate 
on the 24th November, 1923. The ground 
for the proceeding as stated therein is 
that the petitioners are by habit thieves 
and habitually commit or attempt to com- 
mit or abet the commission of theft, mis- 
chief and offences involving a breach of 
the peace and areso desperate and danger- 
ous as tc render their being at large with- 
out security hazardous to the community. 

The learned Sessions Judge says that 
grounds for the order under s. 110 of the 
Code against the petitioners are that they 
are “Leaders of a formidable gang which 
is in the habit of committing loot and mis- 
chief in furthefance of an unlawful com- 
mon object and that they have on many 
occasions promoted breach cf the peace and 
are dangerous people.” This observation 
of the Sessions Judge is taken frcm the 
finding of the Magistrate in his judgment 
of the 18th July 1924. 

The petitioners are residents of village 
Sonebarsa ‘which is merely inhabited by 
Bhuinhars. During the years 1322 and 
1325 Fasli a large quantity of land in 
Mouza Sonebarsa, Bishunpur Gopal and 
Takbazpore in the zemindart of one Mr. 


Grant, which had come out of the river 


Ganges, became cultivable. He made settle- 
ments of a portion of these lands with 
tenants on payment of salami and at Rs. 6 
a bigha as rent. These tenants are describ- 
ed as naramdal or moderate party. Certain 
other tenants applied for settlement of the 
lands at the old rateof Rs.3 a bigha, which 
being refused they formed themselves into 
an organisation known as garamdal or ex- 
tremists party with a view to force the 
landlord to accept their terms. The peti- 
tioners belong to the garamdal *party. 
Many acts of loots and assaults took place, 
with the result that certain members of 
the garamdal party were bound down on 
the 3rd of February, 1920, for a year under 


» 
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s. 107 of the Code of Oriminal Procedure 
(Exs. 61 and 62). Suffice it to say that the 
Situation became so grave that Mr. Grant 
had to requisition the services of a band 
of Gurkhas which was followed by the 
tragic murder of about 20 of them in a 
riot said to have been committed by the 
garamdal party. Twenty persons were put 
on their trial, but only one of them Dhally 
Kuar (who is not before us) was convicted 
under s. 147, Penal Code, and sentenced 
to two years’ rigorous imprisonment (judg: 
ment, Ex. 63). Three of the present peti- 
tioners Hari Kuar, Bhutti Kuar and Ram- 
rup Kuar. were accused in that case but 
were acquitted. The gravity of thesitua- 
tion attracted theintervention of the author- 
ities, with the result that Mr. Sen, Com- 
missioner of Bhagalpur Division, held a 


confereuce at his house between the par- 


ties and had a settlement arrived at be- 
tween Mr. Curtis as Manager of Mr. Grant 
and the tenants. It was agreed that a Re- 
cord of Rights would be prepared and the 
tract of land which by the fluvial action 
of the river became the khudkasht lands 
of Mr. Grant would be settled with ten- 
ants, but that the tenants who would be 
able to identify any of the reformed lands 
as being part of their previous holding 
would have those lands settled with them. 
Consequently by orders of the Local Govern- 
ment Survey and Settlement was carried 
out by Babu N. L. Basu, Deputy Magis- 
trate, who was appointed Assistant Settle- 
ment Officer. It is said that during the 
progress of this Survey a number of armed 
lathials of the garamdal party used to 
wander about the diara driving out the 
tenants going before the Assistant Settle- 
ment Officer in support of their claims. 
The result was that 21 persons of the 
garamdal party were bound down for a 
year on the 23rd September, 1921. Amongst 
those bound down were the petitioners 
Bhubaneshwar 
Bhokar Kuar, Puchha Rai, Hari Kuar an 
Dudhraj Kuar (judgment, Ex. 64). g 
A few months after, in December 1922, 
the Record of Rights was finally published. 
As no one was able to identify any of 
the newly formed lands, they were divid- 
ed up intothree blocks. The larger block 
was @ssigned to the garamdal party and 
the lesser area to the naramdal party and 
the Gangoutas. The petitioner No, 1 
Bhubaneshwar Kuar, leader of the garam- 
alg party, §drew up 3 list of the tenants 
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of his party to whom the lands were to be 
assigned within the area allotted to them. 
This list was accepted by Mr. Curtis and 
the Record of Rights was prepared accord- 
ingly. 

In the meantimein June 1922, some 234 
tenants of the garamdal party executed 
an agreement. The agreement (Ex. A) was 
registered from June, 1922, to February, 
1923. The reason of this agreement is 
stated therein as well as in the petition 
before us, and itis that both the let und 
the 2nd parties to the agreement con- 
tributed towards the expenses of the 
litigation between the zemindar and them- 
selves on the basis of ploughs, whereas 


‘according to the compromise between the 


zemindar andthe tenants, some of them 
only would be recorded in respect of the 
lands which have come out and which 
are still under water and others who cul- 
tivate jointly with them would not be re- 
corded. So that the interest of these per- 
sons might not suffer, and those whose 
names would be recorded might not ac- 
knowledge their rights and possession 
which might cause-endless litigation, both 
the Istand the 2nd parties executed the 
agreement whereby whatever land would 
be allotted in the names of the lst and the 
2nd parties by the zemindar would be 
divided amongst themselves according to 
ploughs at present possessed by them, and 
irrespective of the names of the tenants 
being recorded in the zemindar's sarishta 
each individual of the Ist and the 2nd 
parties would pay rent and have his name 
recorded in the landlord’s sarishta in ac- 
cordance with this arrangement, and so 
long asthe landlord would not recognise 
this division the rent would be paid by the 
persons holding the lands in accordance 
with the agreement through the persons 
recorded in the Survey Record of Rights 
and in the landlord’s sarishta. 

The agreement further provides that if 
any member ofthe lst party refuses or 
puts off dividing the land to be recorded 
in his name according to the terms. afore- 
said he will get it done by suit or “any 
other means he thinks fit.” A committee 
of 13 persons including the petitioners 
Ramrup Kuar,. Hari Kuar, Puchha Rai 
and Jagarup Kuar was nominated to carry 
out the arrangement, 

The penultimate clause of the agreement 
makes provision for the maintenance of a 
Middle English School at Sonebarsa by 
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‘means of subscription to be paid by the 
* ist and the 2nd parties at the rate of Rs. 3 
per plough annually to the Secretary of 
the School. The Secretary has been autho- 
rized to recover subscription by suit or 
“any other means he thinks fit”. 
The prosecution relies upon the terms 
of the agreement as showing a determina- 
tion on the part of the parties to the 


agreement to enforce the terms thereof by ` 


whatever meansthey think fit lawful or 
unlawful. It is said that the expression 
in the agreement “any other means he 
thinks fit” referred to above indicates that 
the parties were resolved to resort to force 
in order to give effect to the agreement in 
question. 


The learned Sessions Judge says: “As 
regards the alleged agreement (Ex. A) 
it.is possible that it may not itself be 
illegal, However, as I have already pointed 
out there is one ominous clause therein to 
the effect that the person with whom the 
land is to be divided may enforce the agree- 
ment by suit or by any other means he 
thinks fit, Obviously the appellants are 
not justified in enforcing this agreement by 
illegal means.” 
Judge is correct in his view that no party 
has a right to enforce the terms of the 
agreement by illegal means, he however, 
does not definitely find that the clause in 
question is illegal or unusual though he 
calls it ominous. 


Now, the dispute with regard to the 
diara lands was originally between the 
landlord and the tenants. The dispute was 
settled by certain arrangement which 
resulted in the preparation of the Record 
of Rights. There is no longer any dispute 
between the landlord and the tenants, 
The present dispute is between the tenants 
inter se and the history prior to the pre- 
paration of the Record of Rights in Decem- 
ber, 1922, is not of much importance except 
as showing that the petitioners have by a 
course of conduct acquired a disposition 
to commit offences such as those mentioned 
ins. 110 of the Code of Criminal Procedure. 

The word “habit” implies a tendency 
or capacity resulting from the frequent 
repetition of the same acts. The words “oy 
habit’ and “habitua!ly” imply frequent 
practica oruse. The aforesaid words have 
been used in s. 110 of the Code of Criminal 
Procedure in the sense of depravity of 
character as evidenced by the frequent re- 
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petition or commission of offences mention- 
ed in the section. 

We have not been taken back to a 
period prior to 1919 when the diara lands 
appeared. We donot know the habits of 
the petitioners prior to that date and the 
first thing that brought them within the 
purview of thecriminal law is their attempt 
to take possession of the lands thrown out 
by the river Ganges. Apart from this 
diara land dispute, nothing has been 
brought upon the record to show that the 
petitioners bore any despicable character, 
that they were implicated in any theft, ex- 
tortion, cheating or mischief or*that they 
ever provoked a breach of the peace. To 
my mind, s. 110, clauses (a) to (e), of the 
Code has no application to ihe present 
case. Rightly or wrongly they thought 
that they would get the lands in question 
and the result shows that they. were right 
in their estimation, for accepting the case 
of the prosecution they were ableto obtain 
from the zemindar a settlement whereby 
a large tract of land was made available . 
for settlement with them. Their object 
was gained, and we find that since then 
they have not committed any offence so 
far as the zemindar is concerned. But the 
dispute has now arisen with respect tothe 
division of the booty. The large tract of 
land referred to above was sought to le 
settled with them by means of a Record 
of Rights. The Record of Rights was pie- 
pared for these lands not with a view to 
exclusively record the rights and posses- 
sion which existed at the time of its pre- 
paration. Its object was to settle the 
dispute between the landlord and the ten- 
ants whereby.the lands were to beallotted 
to the tenants in a certain way irrespec- 
tive of whether they had held the lands 
previously. This is at least true with res- 
pect to the block of lands in dispute 
allotted to the garamdal party and in 
respect of which the agreement in ques- 
tion (Ex. A) was executed. It is conceded 
by Mr. Manuk that so far as these lands 
are concerned the Record of Rights is not 
such as is required to be prepared under 
the Bengal Tenancy Act which acquires 
certain presumptions. While tue Record 
of Rights was being prepared the garamdal 
party entered into an agreement to divide 
the lands allotted to them by the landlord 
in a particular way. They do not ignore 
the Record ef Rights altogether. It is said 
in the agreement that the persons whose 
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names would be recorded would divide 
the lands allotted to them with other ten- 
ants whose namės were not recorded on 
the ground that they had contributed to- 
wards the expenses of the litigation which 
ultimately resulted in the settlement of the 
lands by the landlord. This agreement, no 
doubt, is not binding upon the landlord 


as he is not a party to it, but it isan, 


arguable question as to whether the agree- 
ment is, not binding upon the executants 
thereof. The learned Sessions Judge very 


Tightly says that the agreement may be a 


lawful one. Heis also right in pointing 
out that the parties tothe agreement are 
not justified in enforcing this agreement 
by illegal means. The case of the pro- 
secution is that in trying to enforce this 
agreement amongst themselves the tenants 
have committed loots and assaults against 
the recalcitrant members of their parties, 
which coupled with their previous acts 
of oppression committed against the land- 
lord, bring them within the purview of 


“8. 110, clauses (a) to (e) of thé Code of 


Criminal Procedure. This contention does 
not commend itself to me. Rightly or 
wrongly the petitioners believed that the 
agreement is a valid agreement and if in 
enforcing the same in an improper way 
they committed offences they cannot be 
said to have acquired the habit of com- 
mitting those offences or that they were 
habitually offenders so as to bring them 
within the purview of the aforesaid clauses. 
The primary dispute with the landlord, 
which led them to commit offences, was 
settled by the lands being allotted to them. 
The moment this was done they ceased 
to commit any offence as against the land- 
lord. The present dispute amongst them- 
selves has arisen on account of the divi- 
sion of the booty and the moment this 
will be settled they would probably cease 
to commit the offences complained of. 
Therefore, they cannot be said to be habi- 
tual offenders so as to bring them within 
the purview of clauses (a) to (e) of s. 110. 
To bring them within those clauses.where 
there is a land dispute is calculated to 
seriously prejudice them. They.rely upon 
a registered agreement settling their rights. 
It is not possible to decide in a Criminal 
Qourt the validity or otherwise of this 
agreement, but surely no tenant, whether 
þe is a party to the agreement or not, has 
a right to take the law into his own 


‘hands, After the execution of the agree- 
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ment the tenants committed offences of 
loot and assaults which led to an inquiry’ 
being instituted, resulting in the present 
proceedings under s. 110 against them. 
After the proceeding was initiated they 
are said to have committed certain riots 
which have since been tried. Evidence 
with respect to these cases has been given 
in the present case. One of them has 
ended in acquittal; in two of them tried 
separately all the petitioners except peti- 
tioner No. 1 Bhubaneshwari Kuar were 
accused and convicted. The investigation 
into the present case by the Police Officer 
was occasioned by certain complaints with 


‘respect to several occurrences said to have 


taken place about the 9th. of November, 
1923. The kolai crops of Lachmi, Dhan- 
eshwar, Chandi and Rajeshwar were grazed 
and a plough of one Panchu Hazari and 
Dhaneshwar was broken. In most of these 
cases all the petitioners including peti- 
tioner No. 1 Bhubaneshwar Kuar were con- 
cerned. Previous to the publication of the 
Record of Rights the petitioners were con- 
cerned in many cases of loot and assault 
culminating in the murder of twenty Gur- 
khas mentioned above. Both in the old 
dispute with the landlord andin the pre- 
sent dispute with the members of their, 
own parties, the petitioners have shewn 
desperation and disregard of life and pro- 
perties of others. Formerly their acts of 
gulum were directed against the landlord 
and his adherents, the members of .the 
narmdal party. Their present desperate 
action is directed against the members of 
their community who have either not ac- 
cepted or resiled from the terms of the 
agreement, The course of their conduct 
shows that they have become desperate and 
dangerous and, therefore, it is not safe to 
let them wander about at large. This would 
bring them within the purview of clause 
(f) ofs. 110 of the Code under which if the 


‘course of conduct exhibited by a person 


shows that he has become so dangerous and 


` desperate that it is not safe to let him re- 


main at large he should be bound down to 
be of good behaviour. The learned Counsel 
on behalf of the petitioners contends that 
this clause does not apply, inasmuch as the 
recalcitrant tenants, who do not accept the 
termsoftheagreement, cannot besaid to form 
acommunity. The petitioners along with 
other persons formed into a party called 
the garamdal party. They claimed to have 
common interest and professed to haye com- 
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mon rights and privileges. They thus 
formed themselves into a society of people 
having common rights, privileges and in- 
terests. In other words, they became mem- 
bers of a community. Those who have 
fallen out are also members of that com- 
munity and may besides be regarded as 
forming a separate community. All of 
them are residing at Sonebarea within the 
local limits of the jurisdiction of the 
Magistrate who has passed orders under 
s. 110 against the petitioners. The peti- 
tioners have by their conduct made them- 
selves dangerous to their fellows brothers 
living in Sonebarsa, who are members of a 
community, I, therefore, overrule this con- 
tention. In coming to this conclusion I 
have considered the following authorities 
cited at the Bar:— i 

Kali Prasanna Basu Roy v. Emperor (1), 
Kasi Sunder Roy v. Emperor (Z) and Sri 
Kanta Nath Shaha v. Emperor (3). 

The concurrent finding of the Courts 
below is that by their behaviour for a 
number of vears the petitioners have made 
themselves so desperate and dangerous that 
it is not safe to let them remain at large. 
The finding is in accordance with the evi- 
dence in the case and is not open to chal- 
lenge in revision. In this view the order 
passed under s. 110 of the Code of Crimi- 
nal Procedure is not fit to be disturbed. 

It appears, however, that the necessity of 
the order does not exist in the case of eight 
of the petitioners, for we find that all the 
petitioners except Bhubaneshwar Kuar have 
already been punished for the riot com- 
mitted on the 7th and 8th February 1924. 
In those riots the petitioners Ajab Lal 
Issar, Hari Kuar, Puchha Rai, Jagarup 
Kuar, Ramarup Kuar and Bhutti Kuar 
have received punishments of rigorous im- 
prisonment of one year each in.one case 
and nine months in the other case. Thus, 
these petitioners have to undergo imprison- 
ment for a period of one year and nine 
months. Similarly, the petitioners Bhokar 
Kuar and Bilachhan Kuar have got six 
months’ imprisonment in one of these cases 
and nine months’ imprisonment in the other. 
` The convictions and sentences in those two 
riot cases have now been finally confirmed 
by this court on the 28th January, 1925 
(Oriminal Reyisions Nos. 686 and 687 of 


(1) 9 Ind. Cas. 916; 38 C. 156; 15 C. W. N, 366; 12 

Or. L. J. 164, 

* (2) 31 C. 419; 1 Cr. L. J. 438. 

(3) 9G. W. N. 898; 1 C, L. 5.616; 2 Or. L. J, 554. 
e 
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1924), I am told that the accused have not 


served yet more than a few days of the period 
of imprisonment imposed upon them. So they 
will have to undergo almost the entire term 
ofimprisonment from now. Theretore the 
petitioners are not “at large” to quote the 
words of the section and hence there is no 
necessity of taking any bonds from them, 
As to what will happen after they come out 
of Jail will depend upon the circumstances 
existing at that time. Certainly, if they do 
not reform themselves and have recourse to 
illegal ways of enforcing their rights the 
authorities will take such action against 
them as will be applicable under the cri- 
minal Jaw. So far as Bhubaneshwar Kuar 
is concerned, he is not undergoing any term 
of imprisonment and he is said to be the 
ring-leader of the accused persons in the 
sense that they are guided entirely by his 
counsel and advice, besides active part 
taken by him in many cases. I would, 
therefore, uphold the order of the Magistrate 
so far as heis concerned. 

I would commend the action taken by the 
authorities in this case and the careful in- 
quiry made by the investigating officer and 
the judgments of the Court below. 

ALN. A. Order accordingly, 


LAHORE HIGH COURT. 
Criminal Revision Petition No. 1505 
or 1926. 

4 “January 21, 1927. 
Present:—Mr. Justice Campbell. 
HARI, CHAND—AcosseD—PETITIONER 
VETSUS 
DURGA DATT—COMPLAINANT— 
RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 189A 
(ii)—Stay of proceedings by Magistrate—Magisirate's 
power to direct a particular party to go to Civil 
Court: A 

lf a Magistrate stays his proceedings under 
s. 139A (i), of the Criminal Procedure Code, these 
proceedings remain stayed until there is a de- 
cision by a competent Civil Court and there is 
nothing in the new section which entitles the Magis- 
trate to say which party is to file the suit. On 
passing an order of stay under the section, the Magis- 
trate ousts his own jurisdiction to decide anything 
about the question of title including the onus of 
proof [p. 972, cols.1 & 2.] 

Manipur Dey v. Bidhu Bhusan Sarkar (1) anti Ram 
Sagar Mondal v. Alek Naskar (2), distinguished. 

Petition, for revision of an order of 
the District Magistrate, Simla, affirming 
that of the Magistrate, First Class, Simla, 
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Mr. Hargopal, for Mr. Nawal Kishore, for 
the Petitioner. 

JUDGMENT.—lIn this case Durga 
Datt presented an application to the Magis- 
trate of the First Class, Simla, under s, 133, 
Criminal Procedure Code, complaining 
that Hari Chand had unlawfully obstruct- 
ed a path or road alleged by him to be 
public. The Magistrate passed a prelimi- 
nary order under s. 133, Criminal Pro- 
cedure Code, calling upon Hari Chand to 
remove the obstruction within ten days or 
to appear before him in accordance with 
§ 135 b), Hari Chand appeared and ob- 


jected that the place alleged to have been’ 


obstructed ‘was not public but was his 
private property. Unders. 139-A, he was 
directed to produce evidence in support of 
his claim in order that the Magistrate 
might enquire into the matter. Four wit- 
nessses were produced, and Durga Datt 
produced other witnesses in rebuttal. The 
Magistrate came to a finding that the claim 
by Hari Chand that the place was private 
property was not frivolous and was not 
intended merely to oust the jurisdiction 
of the Court. Accordingly the Magistrate 
recorded an order staying proceedings 
under s. 139-A (a2). ` 

He then proceeded to decide which 
-party should be ordered to go to the 
Civil Court and after referring to Mani- 
pur Dey v, Bidhu Bhusan Sarkar (1) 
ordered Hari Chand to file a civil suit to 
establish his claim and directed that, if 
within reasonable time a suit was not filed, 
he intended to proceed under*the law and 
would either discharge the Rule or make 
it absolute. 

Hari Chand has come to this Court on 
revision contending that s. 139-A (it) gave 
the Magistrate no jurisdiction to order 
him to file acivil suit, 
been heard ex parte since the respondent 
has not appeared. 

It seems to me that this contention is 
correct, Manipur Dey v. Bidhu Bhusan 
‘Sarkar (1) and the subsequent Full Bench 
decision Ram Sagar Mondal v. Alek Naskar 
(2) were delivered before s. 13JA of the 
Code of Criminal Procedure was enacted, 
Jf under s. 139°A (ii) the Magistrate 
stays his proceedings, those proceedings 
remain stayed until there is a decision 


(1) 26 Ind. Cas. 146; 42 O. 158; 18 C. W. N, 1086; 
15 Cy. L. J. 698. A 

(2 67 Ind, Cas. 177; 49 O. 682; 26 O. W. N. 149, 
35 O.L, J, 247; 23 Cr, L, J. 353 (F, B.). 
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by a competent Civil Court, and there is 
nothing in the new section which entitles 
the Magistrate to say which party is to 
file that suit. ln fact it seems to me that 
by passing an order of stay under s. 139-A 
(ii) the Magistrate ousts his own jurisdic- 
tion to decide any thing about the ques- 
tion of title, including the onus of proof. 

I accordingly accept the petition, set 
aside that portion of the Magistrate’s order 
directing Hari Chand to file a civil suit. 

R. L. Petition accepted, 


BOMBAY HIGH COURT. 
CRIMINAL Appea No. 236 or 1926. 
November 17, 1926. 
Present:—Mr. Justice Crump: on 
difference between Justice Sir Lallubhai 
Shah, Kr., and Mr, Justice Fawcett. 
EMPEROR—ProsgcutTor 

LETSUS ` 
MAHADEVAPPA HANMANTAPPA— 


AccusED. 

Explosives Act (IV of 1884), s. 5, rr. 82, 188—License 
—Breach of condition by servant—Master's liability 
—Acting ‘in the scope of employment, meaning of. 

The accused held a license under the Explosives 
Act to manufacture gun-powder, containing a 
condition that the explosive shall be manufactured 
m atent or lightly constructed building exclusively 
appropriated for the purpose and separated from any 
dwelling house, highway, street, public thorough fare 
or public place by a distance of one hundred yards, 
The accused constructed a building which complied 
with this condition. One of his servants employed 
by him to manufacture gun-powder took the necessary 
ingredients from this building to the accused's house 
and performed part of the process of manufacture 
there. An explosion occurred and the servant and 
another were injured. On atrial for breach of the 
conditions of the license: 

Held, per Fawcett and Crump, JJ. (Shah, J. dis- 
senting)—that inasmuch as the servant was acting 
in the course of her employment and inasmuch as 
the Statute imposed an absolute liability on the holder 
of the license the accused was guilty. |p. 978, col. 2; 
p. 980, col. 2.] 

Per Shah, J.—In leaving the licensed building and 
going to the accused's house the servant acted outside 
the scope of her employment and the accused was not, 
therefore, guilty. |p. 975, col. 2.] ; 

Criminal appeal by the Government of 
Bombay from an order of acquittal by the 
Honorary Magistrate, First Class, at 
Bagalkot. 

- JUDGMENT. 

‘Shah, J.--(September 21, 1926)-—This is 

an appeal by the Government of Bombay 
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against the acquittal of the accused Maha- 
devappa Hanmantappa. The accused was 
charged with: 

(1) a breach of condition No. 4 in the 
licensein from A of the rule under the 
Indian Explosives Act IV of 1884. 

(2) with doing a rash and negligent act so 
as to endanger human life under s. 286, 
Indian Penal Code, and 

(8) with causing the death of one 
Bhimava by doing a rash and negligent act 
under s. 304A, Indian Penal Code. 

The prosecution case was that, on Septem- 
ber 7, 1925, the deceased Bhimava and 
another woman Sangava, employed by the 
accused, were pounding gun-powder with 
pestles in his house that in consequence of 
an explosion that occurred there Bhimava 
got burns, of which she died, and Sangava 
got slight injuries on her feet. 


The accused was said to be responsible 
for this act. This was at Kerur in the 
Badami Taluka. The Honorary First Class 
Magistrate of Bagalkot who tried the case 
has recorded his view of the evidence in 
pata. 8 of his judgmentin detail. In effect 
he found that the deceased pounded gun- 
powder in the house of the accused un- 
authorizedly when he was absent in his 
grocery shop and knew nothing about what 
was going on in his house until the explo- 
sion occurred. He also held that there was 
nothing in the evidence to show that the 
accused knowingly did any act which 
endangered human life or which caused 
the death of Bhimava. On these findings 
he found the accused not guilty and acquit- 
ted him of all the charges. The appeal 
from this order is confined to the tirst 
charge only under the Indian Explosives 
Act. The acquittal as regards the charges 
under ss. 286 and 304A, Indian Penal 
Code, is not questioned. 


In support of the appeal it is urged: 

(a) that the view cf the evidence taken by 
the trial Court is wrong and that in effect 
the accused was aware of and responsible 
for the gun-powder being manufactured in 
his house and, therefore, responsible for the 
breach of condition 4; 

(b) that whether he was aware of 
Bhimava’s act or not, and even if Bhimava's 
act was unauthorized in taking the mate- 
rials to his house and manufacturing the 
gun‘powder there, he is responsible for 
the act of his servant as having been done 
jn the usual course of her employment, 

e 
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As regards the first contentionI see no 
reason to differ from the lower Court in its 
appreciation of the evidence. The accused 
held a license under the rules framed 
under the Indian Explosives Act and 
published in the Bombay Governinent 
Gazette, 1914, Part I, pages 1300-1350. Rule 
32 provides that no explosive shall ke 
manufactured except under and in accord- 
ance with the conditions of the license 
granted under the rules for such manu- 
facture subject to certain proviso; and a 
breach ofany condition is punishable under 
T. 138 read with s. 5 of the Act. Con- 
dition 4 of the license in this case provides 
that the explosive shall be manufactured 
in a tent or lightly constructed building 
exclusively appropriated for the purpose as 
provided in that clause. The accused had 
provided such a house at Kerur outside the 
village. Bhimava used to work as a servant 
of the accused, About the time of the 
occurrence Sangava also had been employ- 
ed with her to do the work, ‘On the morna 
ing of September 7, 1925, she took the 
keys from the accused, who was at his 
grocery shop in the village, and went to 
the house in question for her usual work, 
She, however, left the house sometime 
after with the materials for manufacturing 
gun-powder with Sangava to drink water 
and went to the residential house of the 
accused in the village. After drinking water 
both Bhimava and Sangava sat down there 
in the padsali of the house to manufacture 
gun-powder and used pestles which would 
be used for threshing rice, and which did 
not satisfy the requirements of condition 6 
of ‘the license. There was an explosion, 
which resulted in injuries to the two women 
and Bhimava died of the injuries. ‘Lhe 
accused arrived on the spot after this 
accident occurred. The learned Magistrate 
found in effect on the evidence that the 
accused hadno knowledge of this and the 
wemen went to his houseand sat down to 
manufacture gun-powder there unauthoriz- 


_ edly. He observes that there is no special 


reason forthcoming to show why these 
labourers worked in the accused's residen- 
tial house, that his house is full of women, 
and children and no body would be £o to 
foolish as to endanger their lives muen 
less the accused. The view is challenged 
by the learned Goverrment Pleader and 
reliattce ig placed upon the accucega's 
statement that he learnt that Bhimava 
told his people that he (accused) had 
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asked her to manufacture the blasting 
powder in his house and in the licensed 
house. 
it is intelligible that Bhimava might 
have said so in apparent justification of 
her conduct, even if the accused had 
never told her like that. Sangava's 
evidence may be open to criticism but 
the trial Magistrate has believed her 
and I see no reason to doubt the correct- 
ness of the Magistrate's finding that this 
was an unauthorized act of Bhimava, of 
which the accused was quite ignorant. 

The next question is whether in con- 
sequence of Bhimava having acted in this 
manner unauthorizedly and without the 
knowledge of the accused, the accused can 
be said to have manufactured the explo- 
sive contrary to condition 4 of the license, 
In other words, is he responsible for the act 
of his servant under these circumstances ? 
This must depend upon the view which one 
takes of the question as to whether Bhi- 
mava can be said to have acted in the 
usual course of her employment on the facts 
found. It is clearthat the master would 
be criminally liable for the acts of his 
servant, if and when the servant acts in 
the course of his or her em ployment. 
The law on this point is summarised in 
Lord Halsbury’s Laws of England, Vol. XX, 
para. 611 (pages 258—20); and itis dealt 
with generally in Smith’s Law of Master 
and Servant in Che V under the heading 
of “In Cases of Tort-Oriminaliter.” In the 
words used in Attorney-General v. Siddon 
(1) (page 225*):— i 

“Whatever a servant does in the course 
of the employment with which he is en- 
trusted, and asa part of itis the master’s 
act. The legal presumption is so, unless 


“the coutrary is shown.” 


Ia the same case Bayley, B., observes 
(page 227*) :— 

“In order to form a judgment, whether 
this is the master's act or not, and within 
the scope ofthe authority which ought to 
be considerad as given by the master to 
the servant, you must look atthe nature of 
the act, and see with what view that act 
was.done, and the participation which the 
master had in anything to which thatac 


referred.” 
Thete are numerous cases under different 


L. Je tix. 


(1) (1830) 1 Or. & J. 220; 1 Tyr. 41; 9 
(0. 5) Z 148 E. R. 1400; 35 R. R. 70) | 


*Pages of (1830) 1 Or, & J.—[Ed.] 
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Statutes in which the master has been held 
responsible for the act of his servant crimi- 
nally and there are cases alsoin which he 
has not been so held liable. 

It must depend upon the terms and pur- 
pose of the particular Statute and the 
nature of the act. I am of opinion that, 
having regard to the terms of this Act, as 
also to its purpose, the master would be 
liable if the servant has acted within the 
“scope of his employment.” The same 
principle has been recognized by this 
Court in Queen-Empress v. Tyab Alli (D ` 
and Emperor v. Jeevan)i (3). 

The whole question is whether in leaving- 
the licensed house and going to the accus- 
ed’s house Bhimava acted within the scope 
of her employment. She was employed to 
do work in the licensed house and the 
scope of her employment was to work there. 
If without any authority and out of igno- 
rance of the consequences she goes else- 
where and does what she was to do in the 
licensed house, can she be said to have 
acted within the scope of her employment? 
I have considered this question with care. 
I have referred to several decided cases. 
Iam unable to find any parallel to an 
act of this nature. After all the question 
has to be answered with regard to the cir- 
cumstances of the case and the nature of 
the act. It seems to methat her going to 
the accused's house or to any other house 
with the materials for manufacturing gun- 
powder would be outside the scope ci her 
employment. The prosecution may es- 
tablish that going to the accused’s house 
was within the scope of her employment. 
But in the absence of any explicit allega- 
tion and evidence it cannot be so presumed 
against the accused. The accused can be 
held liable for Bhimava’s act in this case 
if it be held that the master is absolutely , 
responsible for his servant’s act, whether 
she has acted within the scope of her em- 
ployment or not, that is, if it is obligatory 
upon the master to prevent the servant 
from going beyond the scope of her authori- 
ty. No decided case has gone so far: 
and however desirable it may be to con- 
trol the servant’s conduct effectively, un- 
less the act is within the scope of her 
employment the master cannot be held eri- 


: (2) 24 B. 423; Bom. L. R. 52; 12 Ind. Dee. (x. s.) 

15. 

i @) he B. 611 at p. 627; 9 Bom. L. R. 067; 6 Cr. L, 
« 240. : 
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minally responsible even in this class of 
* cases. 

In Queen Empress v, Tyab Ali (2) the 
servant actedclearly within the scope of 
his employment and so did the agent in 
Emperor v. Jeevanji (3). In fact in the 
latter case it was found that the servant 
was expressly authorized to enter into the 
agreement, 

I may refer to Harrison v. Leaper (4), 
Newman v. Jones {5) and Phelon & Moore 
v. Keel (6) as instances where the master 
was not held liable for the acts of the 
servant, In the first case Cockburn, C. J., 
observes (page 641*):. 

“It strikes me in this way, ifa servant 
in the care of such an engine negligently 
were to run up against another with it, his 
master would be liable. If, however, he 
-wilfully does so, his master would not be 
liable. So here, if he wilfully erected this 
machine in an improper place, without 
his master’s orders to do so, the master 
could not be made liable under the Act of 
Parliament.” 

The Actin that case was 5 and 6 Will. 
IV, c. 50,8. 70. I may also point out that 
the observations of Lord Hewart, C. J., in 
Burns v. Scholfield (7) indicate that when a 
servant who has been authorized to doa 
certain act does another act, the master 
may not be liable for the act of his servant. 

However, unfortunate the accident may 
be, I think the liability of the accused 
must be determined with reference to the 
scope of her employment. It must be 


decided as a question of fact in the light ` 


of the circumstances and the evidence in 
this case. She was employed to work in 
the licensed house and to manufacture the 
explosive there. No doubt, she manufactur- 
ed the explosive in the accused’s house: 
but that act was, in my opinion, outside 
the course of her employment. She left 
the house on her own account and thought 
of manufacturing the explosive there 
to save herself time or trouble or incon- 
venience which had nothing to do with her 
employment, | 

Lastly, as regards the use of pestles in 


W (1862) 5 L. T. 640; 26 J. P. 573; 128 R. R. 


(5) (1886) 17 Q. B. D 132; 55 L. J. M. ©. 113; 55 
L. T. 327; 50 J. P. 373. 

(8) (1914) 3 K. B. 165; 83 L. J. K. B. 1516; 111 
L. T. 214: 78 J. P. 247; 12 L. G. R. 950. 

(7) (1923) 128 L. T. 382; 27 Cox. O. C. 378; 87 J. 
P, 54: 21 L. G. R. 39. 
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the residential house of the accuséd, * there 
was no charge onthat point. Such pestles 
would be ordinary articles in a household 
at Kerur: and if she was acting outside 
the scope of her employment her use of the 
pestles there would be as much beyond the 
scope of her employment as the manufacture 
ing of the explosive there would be. 

Suppose she had gone to some other 
house and acted in this way could she be 
said to have acted within the scope of 
her employment? In my opinion the an- 
swer should be in the negative. Equally 
it should be in the negative eyen when 
that place happens to be the accused's 
house, provided, of course, she acted un- 
authorizedly. In this particular case the 
prosecution was started on the basis of the 
accused having connived at her transgres- 
sion and of having acquiesced therein 
being conscious of her act, as the joinder 
of the charges under ss. 286 and 304A of 
the Indian Penal Code would go to show, 
The prosecution failed to establish that 
case: and unless the prosecution can 
establish that her act was within the scope of 
her employment, the appeal cannot succeed, 

I admit that the matter is not free from 
difficulty but on the best consideration 
that I can give to it I think that Bhimava 
is not proved, and cannot be presumed, 
to have acted in the course of her employ- 
ment in going to the house of the accused 
and in doing there the wark which she 
was todo at the licensed house outside the 
village. 

I would, ther@fore, dismiss the appeal. 

1 regret that I have not been able to 
agree with my learned brother in this case. 
In view of this difference of opinion, the 
case will be laid before another Judge under 
s. 429, Criminal Procedure Code. 

Fawcett, J.—(September 21; 1026.)~ 
In my opinion, even on the facts found 
by the Magistrate, the accused should 
have been convicted of a contravention 
of r. 32 and consequently an offence 
punishable under r. 138, cl. 4or cl. 9 of 
those framed under s. 5 of the Indian Ex- 
plosives Act, 1884, 

The case, in my opinion, ig one of these 
where the effect of the Statute is to make 
the master liable for his servant’s act in 
any event, so long as the act was done by 
the servant in the course of his em- 
ployment. In such a case, as stated in 
Halsbury’s L£ws of England, Vol. XX, Art, 
611 (1), at pages 258-259, 
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“The liability of the master arises sole- 
ly from his relation to the servant, and the 
absence of personal guilt is immaterial, 
He cannot, therefore, escape criminal re- 
sponsibility on the ground that he himself 
had actedin good faith and had forbidden 
the servant to dothe act, or that he was 
unaware of what the servant had done.” 

This principle has been applied in Eng- 
land to cases like the present of the manu- 
facture of a dangerous article. Thus in 
the case of the use of alum, in making 
bread, it was held thatthe defendant, who 
did not bimself make the bread, was cri- 
minally liable for the act of his servant in 
using it to excess. R. v. Dixon (8). 
There Lord Ellenborough, C. J., said 
(page 14*) :— 

“He who deals in a perilous article must 
be wary how he deals, otherwise, if he 
observe not proper caution, he will be 
responsible; and the statute having inter- 
dicted alum in the making of bread, 
shews that it must be considered as a peri- 
lous article.” 

In the leading case of Attorney-General 
v. Siddon (1) the case of manufacture is thus 
referred to in the judgment of Bayley, B. 
at page 227{ of the report: 

“Neither is this the case-of an act: done 
by aservant in the manufacture of arti- 
cles which the master is himself to manu- 
facture. There the servant is merely act- 
ing in the business of the master, and 
within the scope ofthe authority which he 
actually receives from his master. The 
authority which he receives from his master 
is an authority to make and manufacture, 
and the master is responsible for his con- 
duct prima facie, as to the means he adopts 
in making and manufacturing.” 

It was the accused alone who, as the 
licensee, has primarily to see thatthe con- 
ditions of his license are observed. If he 
employs an ignorant woman, who does not 
realise the danger of manufacturing ex- 
plosives in aninhabited house and of using 
iron or steel implements for the purpose, 
and chooses to absent himselfon other 
private business such asa grocery shop, 
so that no proper check is kept on 
the servant acting against the conditions 
of the. license in the course of her em- 


(8) (1814) 3 M. & S. 11; 105 E. R. 516; 4 Camp. 12; 
15 R. R. 381. 
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ployment, then he seems to me clearly to 
fall within the penal clause in the rules 
under the Indian Explosives Act. The 
fact that he may have been unaware of the 
servant's intention to manufacture the 
gun-powder at his house, or that she even 
acted against his orders in doing sọ, is 
immaterial. Thus, in Commissioners of 
Police v. Cartman (4), where the master was 
prosecuted for the act of his servant in 
selling intoxicating liquor to a drunken 
person, Lord Russell of Killowen, C. J., 
said (page 658*):— _ 

“Tt makes no difference for the purposes 
of this section that the licensee has given 
private orders to his manager ‘not to sell 
to drunken persons, were it otherwise, the 
object of the section would be entirely 
defeated. We may take as an illustration 
the case of a sporting publican who attends 
race-meetings all over the country, and 
leaves a manager in charge of his public- 
house; is it to be said that there is no re- 
medy under this section if drink is sold by 
the manager in charge to any number of 
drunken persons? It is clear that there is 
no machinery by which the person actually 
selling can be convicted; a penalty can only 
be inflicted on the licensee. It is impos- 
sible for us to place upon the section the 
narrow construction suggested.” 

This reasoning applies to the present 
case because it is only the accused, ag 
the licensee, who can be convicted of com- 
mitting a breach of a condition in his license 
under r. 138. 

The above conclusion also accords with 
the rulings ofthis Court in Queen-Empresa 
v. Tyab Alli (2), Emperor v. Jeevanji (3). 
As remarked by Chandavarkar J., at page 
6277 of the latter report:—“The Statute ` 
should be construed not merely with re- 
ference toits language, but also its suba 
ject-matter and object.” In the present 
case the whole object of the statutory 
rules.in question would be defeated, if a 
master could evade liability on the pleas 
set up for him in this case. The case Lord 
Russell was dealing with was, no doubt, 
one of a master putting aservant in his 
place to sell articles that the master is 
licensad to sell; but the case of a master 
putting a servant in his place to manufac. 
ture articles he is -licensed to manufacture 


/9) (1896) 1 Q. B. 655; 74 L. T. 726; 44 W., ; 

18 Cox. O. O. 341; 60 J. P. 357. PR 
*Page of (1896) 1 Q. B,- [Bd] 
{Page of 31 B.— Hd]. 
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seems to me to be on all fours, as is 
re-cognized in the judgment of Bayley, B. in 
Attorney-General v. Siddon (1) already cited. 

The principle in question is all the more 
applicable, in view of the fact that we are 
dealing with acase of manufacture of ex- 
plosives, i. e. articles dangerous in them- 
selves. Thus in Dominion Natural Gas Co. 
v, Collins (10), their Lordships of the Privy 
Council say (page 646*):— 

“Tt has, however, again and again been 
held that in the case of articles dangerous 
in themselves, such as loaded firearms, 
poisons, explosives, and other things 
ejusdem generis, there is a peculiar duty 
to take precaution imposed upon those who 
send forth or install such articles when it 
is necessarily the case that other parties 
will come within their proximity.” : 


The case of Jefferson v. Derbyshire Far- 
.mers Ltd. (11), supplies an; instance of the 
application of that principle, as making 
all the difference between that case and 
one like Williams v. Jones (12). As Atkin, 
L. J. remarked in the former case (at page 
2847) “If he (the servant) had been mak- 
ing gun-powder instead of asign-post the 
decision might have been otherwise.” Jeff- 
erson’s case (11) was one of a servant smok- 
ing and throwing away a lighted match, 
in a garage while drawing motor-spirit 
from a drum into a tin. The master was 
held liable for the resulting damage on 
the ground that the servant being engaged 
in an act which was within the scope of 
his employment, and required special 
caution, and having failed to exercise 
caution was guilty of negligence in the 
course of his employment. This was in 
spite of the decision of the House of Lords 
‘in Williams v, Jones(12), which the trial 
‘Judge had’ followed. In that case, a car- 
penter who was making a sign-board in the 
plaintiff's shed lit his pipe from a sbav- 
ing, dropped the shaving, and set fire to 
the shed; and the House of Lords held that 
it was notin the course of his employment 


to light his pipe and smoke and consequently | 


the master was not liable. The Court of 
Appeal held that the two cases were quite 

(10) (1909) A. ©. 640; 79L. J. P. C. 13; 101 L. T. 
859; 25 T. L. R. 831, 

(11) (192D 2 K. B. 281; 90 L. J. K. B. 1361; 124 
L. T. 775. 

12) AN H. & O. 602 at p. 609; 11 Jur. (N. s.) 
843; 12 W. R. 1023; 13 L. T. 300; 159 E. R. 868; 140 
R. R. 631. 

*Page of (1909) A. O—[Ed.] 

{Page wf (1921) 2 K, B—[Ed.] 
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distinguishable, because the making of a 
sign-board is not in itself a dangerous 
operation (like pouring motor-spirit from 
a drum intoa tin), demanding the exer- 
cise of any precautions. I refer in par- 
ticular to the portion of the judgment of 
Warrington, C. J., at page 288*, which very 
lucidly points out the difference between 
the two cases. 

Therefore, there is clear authority for 
distinguishing this case from that of a 
servant doing a wilful or capricious act 
entirely outside what he is employed to do, 
and for holding that the servant Bhimava’s 
act of going to the accused’s house and 
making gun-powder there was an act witk- 
in the scope of her employment. Even if 
there had not been the distinguishing 
feature of danger in this case, I should 
hesitate to say that her act of manufactur- 
ing what she was employed to manufacture, 
though in an improper place, was not with- 
in the scope of her employment. The 
case is somewhat similar to a chauffeur 
taking his master’s car for his own pur- 
poses contrary to the master's instructions, 
and having an accident ata place where 
otherwise: he would never have been. Yet 
Pratt, J., in such a case held the master 
liable on the ground that the chauffeur at 
the time of the accident was acting in 
the course of his employment: see Roberts 
v. Shanks (13). A 

The fact that the servant went to an 
unauthorized place to make the gun- 
powder, in ey opinion, makes no difer- 
ence. Itis notasufficient answer to say 
that she was employed to work only in the 
licensed house. She was employed to 
make gun-powder, and it was the accused's 
business to see that she complied with all 
the conditions of his license. It might 
just as well be said that she was employed 
to make gun-powder only with due care, and 
that, therefore, any negligence on her part 
would be outside the scope of her employ- 
ment. But the law clearly negatives such a 
contention. 

The case most favourable to the accused 
that I have been able to find is Rank, Ltd. 
v. Craig (14). Carters were employed by a 
contractor by the day to take rubbish from 
certain works to his dumps, and to tip it 
there, and were strictly forbidden to tip 

(13) 94 Ind. Cas. 551; 27 Bom. L. R. 518; A. I. R. 
1925 Bom. 360, . 

(14) fa Ch. 1; 88 L. J, Ch. 45; 119L.T, 751; 
63 S. J 39; 35 T. L. R. 8. 

*Page of (1921) 2 K. B,—[za,] i 
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it anywhere else. Some of the carters, with- 
out the knowledge of the contractor, and 
in contravention of their orders, took the 
rubbish to a piece of unfenced land, the 
property of the plaintiffs, and tipped it 
there. They did this for their own con- 
venience and for a purpose of their own. 
The unfenced land was nearer to the 
works than the dump of the contractor. 
It was held by the Oourt of Appeal that 
the illegal acts complained of were not 
within the sphere ofthe carters’ employ- 
ment, and consequently that the contractor 
was not liable for them, This decision is 
based on the view that the carters’ acts 
were “done deliberately of their own choice 
and to effect a purpose of theirown, and 
in opposition tothe express instructions 
of their employer.” (per Swinfen Eady, M 
R., at page 9). That is to say, it was a 
case of the servant doing an act ‘on a frolic 
of his own”, to use the well known ex- 
pression oè Parke, B. in Joel v. Morison 
(15), Such a case is entirely different 
from one like thisof a negligent act in 
this course of a dangerous occupation 
which calls for special care,.as_ is pointed 
Out in Jefferson v. Derbyshire Farmers Lid., 

(11), already cited. In fact Swinfen Eady, 

1, R., in his judgment says (page 9*):— 

“The acts of which they were guilty were 
their own deliberate acts. Jt is nota case 
of carelessness or negligence in the course of 
their employment.” 

Had it been such a case, the decision 
doubtless would have been different. Also 
there wasno express statutory prohibition 
against the rubbish being put where it 
was, corresponding to the prohibition 
against the manufacture of gun-powder 
elsewhere than in the license that there is 
in the present case. Moreover, against 
this case may be cited Reg v. Stephens (16) 
where the facts were somewhat similar. 
But there it was held that the defendant 
was liable on an indictment for obstruct- 


ing navigation by throwing rubbish into - 


a river from a quarry owned by him but 
managed by his son, although it was prov- 
ed that the men employed at the quarry 
had been by order prohibited from doing 
the acts complained of. This case is a 
recognized authority for the ana 
(15) (1834) 6 Car. & P. 501 at p. 503; 40 R. R 


„ ad) 1888) 1 Q. B. 102: T B.& S. 710; 35 L J. Q. 
231; 12 Jur. (x. s.) 961; 14 L. T, 598; l4 W. R 
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that, apart from Statute, a master may be 
criminally liable for the act of his servant, 
though there is no mens rea: cf. Coppen v. 
Moore (17). 

To sum up, this is, in my opinion, a case 
of a Statute relating to the mode in which 
a particular business is to be conducted. 
The effect of it is to prohibit expressly 
the manufacture of gun-powder except in 
the special place licensed for the purpose. 
This is as much an essential part of the 
mode of manufacture as any other con- 
dition of the license—in fact it is perhaps 
the most important condition, because its 
breach involves the danger of proximity 
of other parties thatis specially referred 
to by the Privy Council in Dominion 
Natural Gas Co. Collins (10). Having re- 
gard to the decision in Jefferson v. Der- 
byshire Farmers Ltd. (11), 1 think the act 
of Bhimava was clearly within the scope 
of her employment, in spite of its being 
done for her own convenience and in 
spite of instructions to the contrary re- 
eeived from the accused. It is, therefore, 
a case of express statutory prohibition, 
where the master is criminally liable for 
the acts of his servant committed in the 
scope of his employment: cf. Varaj Laul 
v. Emperor (18), I would, therefore, set 
aside the acquittal, convict the accused of 
a breach of condition No. 4ofthe conditions 
of his license, and thus having committed 
an offence under r. 138 of the Rules under 
s. 5 of the Indian Explosives Act, 1884, 
and sentence him to pay a fine of Rs. 500. 
It is a serious case, which resulted in the 
servant's death; and I think the maximum 
penalty provided for an offence falling 
under cl. (Y) of r. 138 should be imposed 
on the accused, who took no clear or ade- 


quate steps to prevent the condition in 


question being broken by the deceased, 





The case was heard by Mr, Justice Crump 
who passed the following judgment. 

Mr. Nilkant Atmaram, for the Accused, 

Mr. P. B. Shingne, Acting Government . 
Pleader, for the Orown. 

Crump, J.—The accused held a 
license under the Indian Explosives Act, 
1884, to manufacture gun-powder. The 
fourth condition of that license contains the 
following words:— 

0n (1893) 2 Q. B. 306 at p 312 62 J. P. 453; 67 

J.Q. B. 689; 78 L. T. 520; 14 T. L. R. 414; 46 
W.R. 620; 19 Cox. C. O. 4 

(18) 82 Ind. Pas 137; I 0. 948; at p. 952; 28 Q, 

W, N. 854; ALL R. 1924 Cal, 985; 25 Or, L, J, 1203, 
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“ “The explosive shall bə manufactured in 
a tent or lightly constructed building ex- 
clusively appropriated for the purpose 
and ssparated from any dwelling-house, 
highway, street, public thoroughfare or 
public place by the distance in the case of 
gun-powder of one hundred yards.” 

The effect of this positive injunction, no 
doubt, is to forbid the manufacture of 
gun-powder otherwise than in accordance 
with this condition. 

The accused lived in the village of 
Kerur and he constructed a building out- 
side the village, which complied with this 
condition, and employeda woman named 
Bhimava to manufacture gun-powder there. 
Bhimava engaged one Sangava to assist 
her. On September 7, 1925, Bhimava went 
to this building with Sangava and took 
some sulphur, some salt-petre, and some 
charcoal, the three ingredients necessary 
for the manufacture of gun-powder. She 
and Sangava, for reasons which are not, 
in my opinion, clearly established then 
went with these ingredients to the house 
‘of the accused in ‘the village, and per- 
formed part of the process of manufacture 
there. .On these facts the accused is charg- 
ed with committing a.breach ‘of this con- 
dition of his license. 
whether that charge is sustainable. I 
am informed by the Government Pleader 
that the second and third heads of the 
charge, viz, of offences arising out of 
the death of Bhimava are not now pressed. 
Therefore, I am not concerned with the 
results of this failure to comply with the 
conditions of the license, And the appeal 
is, moreover, confined to the breach of the 
condition which has already been set out. 
That there wasa breach of this condition 
is clear. ‘Fhe question is whether the 
accused is criminally liable for an act 
done by Bhimava. It does not appear on 
the evidence or on the statement of the 
accused that he had ordered Bhimava not 
to manufacture gun-powder at any other 
place than the building specially construct- 
ed for the purpose. That hedid not do 
so may bəs inferred from the fact that the 
two women went to the accused's own 
house for the purpose. The accused did 
not know that Bhimava was manufacturing 
gua-powder elsewhere than in the ‘special- 
ly constructed building. Such is the 
tinding of the Magistrate and I accept it 
for the purposes of this appeal. 

-Ja my opinion two questions arise for 

. 
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determination, The first question is 
Whether the penal clause is so drafted as 
to place upon the master criminal respon- 
sibility for the acts of his servant. The 
second question is whether the servant 
Bhimava was acting within the general 
scope of heremployment. Upon the first 
question many cases have been cited but 
the conclusion to be drawn is, I think, 
that the question is one of construc- 
tion and that in construing the Statute 
regard ‘must be had to its language, scope 
and object. That will be found laid down 
by Lord Russell, C. J., in Coppen v. Moore 
(17). The test suggested there is: “Did 
the Legislature intend having regard to the 
language, scope and object of the Statute 
to fix criminal responsibility upon the 
master for acts done by his servantin the 
course of his employment although such 
acts were not authorised by the master?” 
The same principle may be deduced from 
the judgment of the same learned Judge 
in Commisioner of Police v. Cartman (9). 
Whether there must be in any case personal 
knowledge of the licensed person depends 
primarily upon the language of the Statute. 
Here there are no words which can beheld 
to require such knowledge before the 
offence is complete. In a similar case 
Mullins v.Collins (19) the Statute under 
consideration prohibited the commission of 
a certain act by alicensed person. The act 
was committed by a servant. Thera were 
no words which required that the licensea 
should have knowledge of the commission 
ofthe act. Blackburn, J.,said (page 295): “if 
we hold that there must be a personal know- 
ledge...we should make the enactment of 
no effect.” Similarly in Cundy v. Le Cocg 
(20) Stephen, J., remarked (page 203f):— 
“Our answer to the question put to us 
turns upon this, whether the words of the 
section under which the conviction took 
place, taken in connection with the general 
scheme of the Act, should be read as con- 
stitutingan offence only where the licensed 
person knows or has means of knowing that 
the person served with intoxicating liquor 
is drunk, or whether the offence is complete 
where no such knowledge’ is shown. lIanr 
of opinion that the words of the section 


(19) (1874) 9 Q B. 202; 43 L. J. M. 0.67; 20°. T. 
838; 22 W. R. 297. 


(20) @1884) 13 Q. B. D. 207; 53 L. J. M. C. 125; 54 
L. T. 265; 329W. R. 769; 48 J. P. 599. 

*Page of (1874) 9 Q. B.—[Ed.] ki 
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amount to an absolute prohibition of the 
‘sale of liquor to a dranken person.” 

Here, too, we havean absolute prohibition 
of the act done by the servant. Here, too, 
if we hold that. there must be personal 
knowledge we make the’ enactment of no 
effect. The scope of the Statute is to re- 
gulate the manufacture of explosives, the 
object or at least one of the objects to 
ensure the safety of the public, Similar 
considerations were given effect to by this 

Court in Queen-Empress v, Tyab Alli (2) and 
it was held that where a Statute prohibited 
the saleof arms to any person not legally 
authorized to possess the same, and a 
servant did so sell arms, the master could 
not defend himself by a plea of want of 
knowledge. The principles established by 
‘these decisions appear to me to apply 
here and though I have referred to all the 
cases which have been cited I do not 
find it necessary to discuss any others. 
There is, in my opinion, a distinction þe- 
_ tween those cases where itis sought to 
apply a penal Statute, and those cases 
where a third party seeks relief by way of 
damages against the master for the negli- 
gent act of the servant, 

If then Bhimava was acting within the 
general scope of her employment the ac- 
cused is,in my opinion, liable to be pu- 
nished for her act. Ifeel no doubt that 
she was so acting. What she did was in 
` furtherance of her master’s business, and 


not in pursuance of any purpose of her | 


own. It was argued that thescope of her 
employment was to act according to the 
conditions of the license, and that, there- 
- fore, any breach by her of those conditions 
‘must bean act outside that scope. En- 
ough has been said to show that this 
argument cannot prevail. Were it sound 
ib might have been a successful defence in 
each and every one of the cases which 
{ have cited. She was employed to manu- 
facture gun-powder for her master. That 
was the general scope of her employment, 
and the breach of the condition of the 
license was committed while she was so 
engaged. The case of Phelon & Moore v. 
Keel (6) is plainly distinguishable. Here 
take the materials 
for her -private ends and for a purpose 
unknown to the master. The case is in- 
deed against the accused inone respect for 
it recognises in the words of Avory, J., that 
{page 170)* : 

*Page of (1914) 3 K. B.— [Bd] , 
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“The Legislature may, and sometimes 
does, impose an‘ absolute duty on a 
person, a breach of which duty is made 
a criminal offence even in the absence of 
mens rea.” 

On these grounds I agree with the 
view expressed by Fawcett, J., I must, 
therefore, set aside the order of acquittal 
and find the accused guilty of committing 
a breach of condition 4 of the conditions 
of the license and of thus having com- 
mitted an offence under r. 138 of the Rules 
made under s.5 of the Indian Explosives 
Act, 1884. Upon the question of penalty, 
I would remark that in such cases the 
employer's ignorance has often been held 
to be a mitigating circumstance, that the 
accused is a petty grocer in a remote 
village and presumably totally unable to 
pay a heavy fine. Further, it is to be 
remembered that these proceedings have 
lasted over a year and have been carried up 
to the High Court. I would impose a fine 


of Rs, 150. 


ALN, A, Appeal allowed, 


aana 


RANGOON HIGH COURT. 
CriminaL Reviston No, 1456-B or 1996, 
December 23, 1926. 
Present:—Mr. Justice Mya Bu. 
KALI KUMAR DE—Aoccusrp— 

APPLICANT ` 
VETSUs 
EMPEROR—Opposits PARTY.. 

Opium Act (I of 1878), ss. 14, 15—Criminal Proce- 
dure Code (Act V of 1898), s. 108—Search— Procedure 
—Non-compliance with provisions of s. 108, whether 
vitiates conviction, 

The provisions of s. 103 of the Code of Criminal 
Procedure are applicable to searches made under s. 
14 of the Opium Act, but where a person is searched 
in an open place under s.15 of the Act compliance 


with the provisions of s. 103 is not obligatory. [p. 
981, col. 1.) 


Oriminal review of an order-of the Sub- 
Divisional Magistrate, Kyaukpyu, in Orimi- 
nal Regular No. 121 of 1926. 

JUDGMENT.—The learned Sessions 
Judge appears to have made it his main 
ground that the search in the case was not 
in accordance with the provision of s. 103 
of the Criminal Procedure Code. These 
provisions apply to searches made under 
Ch. VIl of that Code under which searches 
of various kinds of places may be made for 
certain purposes and under certain - con- 
ditions, 
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Section 14 of the Opium Act empowers 
officers mentioned therein to make searches 
in any building, vessel or enclosed place. 
Section 15 provides, inter alia, that the said 
officers may detain and search any person 
believed to be guilty of any offence under 
the Act andif such person has opium in 
his possession may arrest him. E 

Section 16 of the Act enacts that ali 
searches under s. 14 or s. 15 shall be made 
1n accordance with the provisions of the 
Code of Criminal Procedure. It, however, 
doss not specify the particular provision 
or provisions of the Oode of Criminal Pro- 
cedure applicable to searches under s. 14 
or to searches under s. 15. But by à com- 
parison of the provisions of Oh. VII of the 
Code of Criminal Procedure ‘with these 
three sections of the Opium Act, it is 
clear that the provisions of s, 103 of the 
Criminal Procedure Code’ are applicable 
to searches made under s. 14 of the Act. 

In the present case, the applicant was 
arrested and searched in an open place 
under the provisions of s. 15 of the Act and 
compliance with the provisions of s. 103 of 
the Oode of Criminal Procedure was not 
obligatory, There are certain kinds of 
searches permitted by the Oriminal Pro- 
cedure Code, which do not fall within 
Oh. VII, which are not governed by the 
provisions of s. 103, for example, searches 
under s. 15. 

It is clear to my mind that non-com- 
pliance with the provisions of s. 103 of the 
Ociminal Procedure Code ia conducting 
the search in this case does not form a 
good ground of attack against the appli- 
cant’s conviction. Whether the conviction 
should be upheld or not, is, therefore, mere- 
ly a matter depending upon the considera- 
tion of the evidence in the case. 

The trial Court believed the evidence of 
the Sub-Inspector of Excise, the complain- 
ant, which was corroborated by the evidence 
of Mg. Ba Gyaw (P. W. No, 3) as well as 
by the evidence of the Excise peon, Nga 
Mrwit (P. W. No. 2). The evidence of these 
witnesses did establish the fact that @4 
tolas of opium were found in the appli- 
cants basket and judging the evidence of 
Tarasarang Das (P.W No. 4) in the light 
of the evidence of the said 3 witnesses, the 
views expressed by the trial Court against 
the evidence of Tarasarang Das do not 
appear to be at all unreasonable. In short 
I may say that there are no grounds for 
believing that the consideration of the 

e 


SEJMAL PUNAMOHAND 0, EMPEROR, ° 


981. 


evidence in the case by the trial Court was 
so unreasonable as to call for interference 
in revision. 

For the above reasons I find that there 
is no ground for interference with the con- 
viction and sentence passed by the Magis- 
trate. I direct that the records be returned 
with these remarks. 

A. Application rejected. 


BOMBAY HIGH COURT. 
OrtmINaL APPLICATION For Reviston No. 
299 or 1926. 
; November 30, 1926. 
Present:—Mr. Justice Crumn : on difference 
between Justice Sir La lubhai Shah, Kr., 
and Mr, Justice »awcevt 
SEJMAL PUNAMOHAND AND anoTHER— 
AcCCUSED—APPLIOANT 
versus 


EMPEROR— Opposite PARTY, 

Criminal Procedure Code (Act V of 1898), ss. 285, 
289, 129—False statements by different persons in 
same case with same object—‘Same transaction'—dJ oint 
trial, legality of—Distinct statements in same de- 
position—Separate charges, legality of-—Reference, 
legality of—Revision—Power to investigate into facts. 

Accused No. 1 brought a suit as a member of a 
firm in whose favour a promissory note had been passed 
to recover the amount due thereunder on the basis 
that full consideration for the promissory note 
had been paid. He gave false evidence that full 
consideration h&d been in fact paid and denied the 
allegation of the executant of the instrument that a 
certain amount had been deducted. Accused No. 2 
was a member of a firm which had a half interest 
in this loan. He also went to the witness-box and 
deposed similarly that full consideration was paid, 
in support of accused No. 1’s case. The accused 
were charged and tried for offences under s. 193 
of the Penal Code and convicted: 

Held, Per Fawcett and Crump, JJ. (Shah, J. dis- 

senting) that the two acts of the accused of giving 
false evidence were committed in the course of the 
same transaction within the meaning of s. 239 of the 
Oriminal Procedure Code and that ‘the joint trial 
was not, therefore, illegal. [p. 985, cols. 1 & 2; p. 988, 
ool. 1. 
Held, further, Per Fawcet and Crump, JJ., that an 
accused can be separately tried and convicted for two 
false statements made on different subjects though 
in one and the same deposition. [p, 986, col. 2; p. 988,° 
col. 1. 

bal Shah, J—The mere fact that evidente is 
given by two or more witnesses with reference to 
the same purpose or to the same point involved in 
any jutlicial proceeding, either a suit ora criminal 
ease, is not Sufficient to justify the joint trial of 
different : persons as to statements made by them 
separately in that proceeding. [p. 983, col. 1.] 


952 ° 


"Per Faweett, J.—A distinet charge is not a condi- 
tion precedent to abetment being a link which brings 
a case under the expression ‘the same transaction’ in 


3 of the Oriminal Procedure Code. [p. 985, col. 
Per Crump, J.—A reference under s. 429, Criminal 
Procedure Code, where the point of difference does 
not necessarily involve conflicting decisions as to the 
disposal of the whole case is likely to lead to incon- 
venient results. [p. 987, col. 1.] 

Where two persans committing offences are ani- 
mated by a common purpose and there is continuity 
intheir actions then there is only one transaction so 
far as they are concerned. [p. 987, col. 2.] 

The High Court can, in criminal revision, consider 
how far findings of fact are justified though in practice 
itis unusual to go so. [p, 988, col. 1.] 


Criminal application against conviction 
and sentence passed by the Chief Presidency 
Magistrate, Bombay. 


JUDGMENT. 

Shah J.—(October 8, 1926.)—This is an 
application by two accused persons, who 
were charged with having given false evi- 
dencs in the course of their statements in 
a suit filed on the Original Side of this 
High Court. The charges against accused 
No. 1 were two, first, that he made a falsa 
statement “Not true that I then deducted 
Rs. 750 for first ten months’ interest” ; and 
secondly, that he made the following false 
‘statement, “No letter was brought to me 
along with that cheque.. I got no letter 
from defendant in which he alleged we 
had deducted Rs. 750.” The charge 
against accused No. 2 was that he made the 
following statemeht which he knew or be- 
lieved to be false, “Not true that Rs. 750 
deducted forinterest.” There,was separate 
charges against each of the accused. 

In the suit in whish the two accused 
gave evidence, one of the questions raised 
at the instance of the defendant in that 
case was whether the sum of Rs. 750 was 
paid back by him as interest at the time 
of the loan. The trial Court having made 
a complaint under s. 476, Criminal Proce- 
dure Code, in respect of these statements, 
these proceedings were started againat the 
accused inthe Courtof the.Chief Presi- 
dency Magistrate, and the charges were 
framed againsteach of the accused, as above 
indicated. The learned Magistrate, after 
considering. the. evidence, came to the 
conclusion that these statements were 
proved to be false to the knowledge 
of the accused persons, and, accord- 
ingly, convicted them under s. 193, 
Injian Penal Code, .and passed sentences 


against accused No. | of three months’ and - 


one month's rigorous imprisonment and 
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against accused No.2 of three months’ rigo- 
rour imprisonment respectively. 

The present application has been filed. 
by the accused fora revision of these con- 
victions and sentences. The first point of | 
law raised on behalf of the applicants is 
that the joint trial of the two accused: per-’ 
sons in respect of each one giving false 
evidence with reference to the particular 
statement is not legal. Insupport of this 
contention reliance is placed upon the de- 
cisions of this Court ia Req v. Bhavani- 
shankar Haribhai (1) and King-Emperor v. 
Krishnarao (2). Secondly, it is urged that 
the twocharges against accused No.1 in 
respect of two statements made in the 
course of the same deposition are not legal; 
and that the offence committed by the ac- 
cused in respect of these statements is 
really one offence. And reliance is placed 
upon Rakhal Chandra Laha v. Emperor (3). 
For the purpose of this judgment I need 
not state the further point raised as to the 
merits of the case. i 

We have heard the Government Pleader 
in respect of the first two points without 
hearing the applicants as to the last point 
relating to the merits. As regards the 
first point it is urged on behalf of the 
Crown that these depositions were given 
with reference to asuit, which related to a 
promissory note, in which both the accus- 
ed persons were interested, and that the 
evidence givenin support of the suit by 
these two persons must be treated as given 
in the course of the same transaction, that 
transaction being the suit or the claim 
made in the suit, and that the joint trial 
was permissible under s. 239 (a), Criminal 
Procedure Code. As regards the second 
point, itis urged that if a witness makes 
more statements than one which are false, 
and which he knows to be false in the 
course of the same deposition he commits 
not one cffence, but as many offences as 
the false statements he makesin the course 
of his deposition. 

As regards the first point, I am of opin- 
ion that the applicants’ contention is cor- 
rect. It is supported by the decisions of 
this Court, to which reference has been 
made, and itis possible to refer to cases 
of cther High Courts also io the same 
effect. It is not necessary, however, to do 


(1) 5 B.H. O.R Cr. C. 55. 
(2) 4 Bom. L. R. 53. 
(3) 2 Ind. Cas. 697; 36 O. 808; 9 C, L, J. 690; 13 O, 
W., N, 942; 10 Or, L. J. 150, 7 oe 
|] 
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80. In this Court the view taken in these 
cases has been consistently followed so 
far as I am aware. The mere fact that 
the evidence is given by two or more wit- 
nesses with reference to the same purpose 
or to the same point involved in any 
‘Judicial proceeding, either a suit or a cri- 
minal case, has not been held to be suff- 
cient to justify the joint trial of different 
persons as to statements made by them 
separately in that proceeding, The deposi- 
tion in the course of which the statement 
18 made is a transaction by itself, and 
each witness making a statement in 
the witness box acts on his own account, 
and it is that act of his for “which 
he is to be prosecuted. There may be 
cases in which the prosecution may allege 
abetment of perjury or conspiracy to com- 
mit perjury, and the evidence may be 
given as apartofthe conspiracy formed 
by several persons together. In such a 
case on proper allegations it may be pos- 
‘ sible to secure a joint trial in respect of 
. charges relating to making false statements 
in the course of depositions by different 
persons. As an illustration of this posi- 
tion, I may refer to the decision in Em- 
peror v. Ganesh Narayan Dikshit (4) where 
one of the accused persons who had given 
evidence ina criminal case to support a 
false charge which was laid as a part of the 
scheme which was formed by several ac- 
cused persons, and theevidence was given 
by the particular accused as astep in the 
carrying outof that scheme. In the present 
case there is no such allegation, and the 
depositions of the two witnesses algo do not 
disclose any such case. 

It may be mentioned that in the com- 
plaint of the Court, which tried the suit, 
reference ismade to offences under ss. 193, 
209 and 210, Indian Penal Code, or attempt 
tocommit offences under ss. 209 and 210 
read with s. 511, Indian Penal Code, as 
regards accused No. land the particular 
statements made by accused No. lare set 
forth. As regards accused No. 2 the offence 
referred to is one under s. 143, Indian 
Penal Code; and the particular statement 
is mentioned. There is no reference there 
to any abetment of the offence of one 
accused by another nor is there any refer- 
ence to any conspiracy between the two 
as regards the giving of false evidence. In 
the evidence given at the trial by the 


gas.” 17 Ind. Qas. 705; 14 Bom. L. R. 972; 13 Or. L. J.” 
' e 
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defendant: in the civil suit, tHere is no 
reference to any such allegation of abet- 
ment or conspiracy. Beyond the state- 
ment thatat the time of the loan, both 
the accused were present, there is nothing 
to suggest that his allegation was that 
either accused abetted the other or that 


there was a criminal conspiracy between _ 


the two to give false evidence. The learned 
Chief Presidency Magistrate charged each 
accused separately, as the charges framed 
clearly show. 

It is urged, however, that as these staté- 
ments were made with referance to a suit, 
these accused persons had a common pur- 
pose to carry out and the joinder of charges 
would be permissible under s 23), cl. (a), 
Criminal Procedure Code. This aspect has 
been considered in King Emperor v. Krish- 
narao (2) and in that case the learned 
Judges could not ses their way to hold 
the trial to be legal, and they retied upon 
the decision in Subrahmania Iyer v. King- 
Emperor (5) in support of their conclu- 
sion. Thus, to my mind, according to the 
decisions, the joinder of charges in this 
case cannot be justified under s 239, cl. 
(a), (b) or (d), Criminal Procedure Code, on 
the allegations of the prosecution. As 
regards the prejudice to the accused I do 
not think that it is necessary to go into 
this question. But if it were necessary I 
should say that it is very difficult to say 
that the joint trial may mot prejudice the 
accused. For instance, in this case, the 
offence of accused No. 2 is quite distinct 
and there is’ good deal in the case as 
regards the second charge against accused 
No. las to whichit would be difficult to 
say that it would not prejudice the case of 
accused No. 2. I amof opinion that the 
joint trial of these two accused persons 
on two distinct offences punishable under 
s. 193, Indian Penal Oode, is not legal. 

As regards the second point, I think it 
is one of minor importance in the case, 
Whatever view may be taken of that point, 
it really affects the question of sentence 
only under the circumstances of this case. 
The observations of Jenkins, C. J., and 
Mookerjee, J., in Rakhal Chandra Laha v. 
Emperor (3) at page 814* of the report show’ 
that the making of any number, 0f false 
statements in thesame deposition is “one 


(5) 28 I. A. 257; 3 Bom. L. R. 540; 25 M. 61; 11M. 
L. J. 233; 5 ©. W. N. 866; 2 Weir 271; 8 Sar. P.O. 


160 (P. 0.). 
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aggregate ease of giving false evidence, 
and such charges of false evidence cannot 
be multiplied according to the number of 
false statements contained in a deposition. 
Under the circumstances of this case, I do 
not desire to express any final opinion on 
this point. 

In my view the convictions and sentences 
should beset aside and the accused should 
be ordered to be re-tried separately. 

1 may state that I have come to this con- 
clusion without hearing the applicants on 
the merits, Having regard to the nature of 
the case, and the nature of the point, which 
vitiates the trfal, that isthe order which I 
would make. 

Fawcett, J.—(October 8, 1926).—I quite 
admit that there are numerous rulings 
under which the ordinary rule is that per- 
sons who are charged with perjury, even 
though the alleged false statements were 
made in the course of the same trial 
should be tried separately ; and Ihave no 
desire to question those rulings, so long 
as they are applied within reasonable 
limits. But at the same time this Oourt 
has recognized that there may be cases 


where a joint trial may be properly held.’ 


Thus, in the case cited by the learned 
- Counsel for the applicants, viz, King-Em- 
peror v. Krishnarao (2), the Court in its 
judgment referred to the possibility of 
an exception to the general rule, They 
say that in that particular case (page 54*):-~ 

“There was no charge of mutual abet- 
ment or conspiracy such as under s. 233 
(Criminal Procedure Code) might possibly 
have justified a joint trial. The circum- 
stances it is true, may have given fair 
ground for suspicion of pre-arrangement 
but it is clear that in neither case (i. e., the 
case of either accused) was there any evi- 
dence on which a charge of abetment could 
have been sustained.” 

Again in the case referred to in my 
learned brother's judgment, viz., Emperor 
v. Ganesh Narayan Dikshit (4) it was held 
that s. 239, Criminal Procedure Code, was 
distinctly applicable, inasmuch as there 
was one sustained and continuous plot for 
the purpose of screening the real offenders 
in a certain robbery, and that to secure 
that end various means had to be resorted 
to, gue df which was the giving of false 
evidence. There was complete unity of 
project and the whole series of acts, were 
so linked together by one motive and de- 
~*Page of 4 Bom. L. R.—[Hd] 
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sign as to constitute one transaction within. 


the meaning of s. 239, Criminal Procedure 
Code. Reference is made to the decision 
in Emperor v. Datto Hanmant (6) where it 
was held that the main test for judging 
of what was “the same transaction” was 
not necessarily proximity in time, so much 
as continuity of action and purpose. 

In the présent case, I think it is import- 
ant to see exactly what is alleged by the 
prosecution and has beenfound proved by 
the Magistrate. Jn doing this, I only take 
what is apparent from the judgment, with- 
out prejudice to the question whether the 


findings of the learned Magistrate are open. 


to revision on the merits. 
It is common ground thatthe executant 
of the promissory note by name Awte, and. 


_the two accused, were all three present 


when the note was passed. Awte says that 
in spite of the note being for Rs. 5,000, 
as a matter of fact Rs. 750 were deducted 
for advance interest. The accused deny 
that and say that the full amount of 
Rs. 5,000 was paid to Awte. The circum- 
stances, therefore, are such that one of the 
two stories must be false. There can be 
no question of any mistake. 

Accused No. 1 brought a suit, as a mem- 
ber of the firm in whose favour the pro- 
missery note had been passed, to recover’ 
a certain amount from Awte on the basis 
that full consideration of Rs. 5,000 had 
been paid. He gave evidence to the effect 
that that consideration had been in fact 
paid, and denied Awte’s allegation that 
Rs. 750 had been deducted. Accused No, 2 
admittedly is a member ofa firm, which 
had ahalfinterest in this loan to Awte. 
He also went into the witness-box and 
deposed that full consideration was paid, 
and denied Awte’s allegation as to the 
deduction of Rs. 740, That was in support 
of the plaintiff's case that full consideration 
as mentioned in the promissory note had 
been paid. 


Now supposing that accused No.1 had 
succeeded in obtaining a decree for the 
full amount due on the basis of Rs. 5,C0U 
having been paid at the time of the pro- 
missory note, when infact only Rs. 4,250 
were paid, then the case clearly falls under 
s. 210, Indian Penal Code, that is, -fraudu- 
lently obtaining adecree for a sum not 
due. In the present case the suit did not 
succeed, and, therefore, supposing the facts 


(6) 30 B. 49; 7 Bom. L. R, 633; 2 Or. L, J. 578 | 
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areas found by the Magistrate, it would 
only be a case of attempting to commit this 
offence under s. 210, Indian Penal Code. 

I have already mentioned that the second 
accused had a joint interest in the loan, 
and if the promissory note had been passed 
in favour of the two firms that really ad- 


‘vanced the money jointly, then he also 


would Have been a plaintiff in the suit. 
It is simply due to the omission of the 
name of the other firmin the note that 
he was not himself a plaintiff. But he 
doe3 appear as a witnessin the case, and 
necessarily an important witness, and he 
supports the story of the first accused. On 
the facts found, that is equivalent to saying 
that he intentionally aided the first accused 
in committing an offence under ss. 210 
and 511, Indian Penal Code. Certainly it 
is to my mind, clear, in view of the fact 
that admittedly the two accused were both 
present at the timethe consideration for 
the note was paid, that the case would fall, 
first, under s. 34, Indian Penal Code, which 
says: “When acriminal act is dore by 
several persons, in furtherance of the com- 
mon intention of all, each of such persons 
is liable for that actin the same manner 
a3 if it were done by him alone.” In this 
case, one of the two personsmadea false 
claim and the other gave false evidence 
in furtherance of the common intention 
to obtain a fraudulent decree for an amount 
not due. Sécondly, it seems to me that 
the case obviously comes under s. 107, 
Iadian Penal Code, in that either the 
sscond accused engaged in a conspiracy 
with the other accused forthe doing of the 
act in question, or he intentionally aided 
in the doing of that act by going into the 
witness: box and swearing falsely in support 
of the first accused's case. Thirdly, it seems 
to me that the case would fall under the 
new s. 120-A relating to criminal conspiracy 
and that accused No. 2 could have been 


prosecuted under s.120-B, Indian Penal 


Oode. Therefore, to say, in the circum- 
stances of the present case, that because 
there has not been a charge such as there 


might have been of conspiracy or abetment, - 


the joint trial is illegal, seems to me to 
be perverting the rulings of this Court to 
an absurd and unreasonableextent. In my 
opinion, on the allegation of the prosecu- 
tion, and on the facts found, there is uo 
sufficient reason for saying that the case 
does not properly fall within cl. (a) of s. 
239, Criminal Procedure Oode, namely, 
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that the two accused are persons gccused 
of the same offence committed in the course 
of the same transaction, 7. e., the transac- 
tion in which there was anattempt by a 
suit to obtaina fraudulent decree for an 
amount not due. There was continuity of 
purpose, which satisfies the test laid down 
bys,this Courtsas to what is the same trans- 
action. 

It is said that there is no allegation in 
the complaint of the charges of consipiracy 
or abetment. In my opinion this is im- 
material. The complaint did refer to ss. 209 


and 210, Indian Penal Code, and the facts ~ 


admitted and held proved establish of 
themselves abetment by accused No. 2, 
which covers conspiracy (s. 107, Indian 
Penal Code). As pointed out in Barindra 
Kumar Ghose v. Emperor (7): 

“Though to establish the charge of 
conspiracy there must be agreement, there 
need not be proof of direct meeting or 
combination, nor need the parties be 
brought into each other's presence; the 
agreement may be inferred from circum- 
stances raising a presumption of a common 
concerted plan to carry out the unlawful 
design.” 

Res ipsa loquitur in the present case. It 
seems to me quite clear that there need 
not be a distinct accusation of abetment or 
attempt to bring the case under s. 239 (a) 
for otherwise cl. (b) of that section would 
be unnecessary. Here, there certainly was 
an accusation that an offènce had been 
committed by accused No. 1 under ss, 209 
and 210, read with s. 511, Indian Penal 
Code, and though the complaint did not 
specifically allege that accused No. 2 had 
committed abetment of that offence both 
the accused were alleged to have given 


false evidence in regard to the claim for. 


Rs. 750 and for the purpose of supporting 
that claim. The findings of the Magistrate 
should be looked into for seeing if the 
parties could legally be jointly tried: cf. 
Asutosh Das Gupta v. Purna Chandra Ghose 
(8). On these findings abetment by accused 
No. 2 is clearly established, though there 
was no chargé framed. But a chargeis 
not made a condition precedent to abet- 
ment being a link which brings a case 
under the expression “the same transac- 
tion” in s. 234, In my opinion i is the 


im T Ind. Oas. 359; 37 O. 467 at p. 507; 14 O. W. N, 
1114; 11.Cr. L. J. 453. 
(5) 71 Ind. Gas. 670; 50 Œ 159 at p. 164; 36 0,el, 


+J. 287; A. I. R. 1923 Oal. 11; 24 Or, L. J. 206, 
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proved and/or admitted facts which show 
abetment (not the formulation of a charge 
of abetment) that have to be considered 
for deciding whether the acts of two or 
more accused form part of “thesame trans- 
action.” This is recognized in King-Hm- 
peror v. Krishnarao (2) where the Court 
referred to there being no evidence on 
which a charge of abetment could have 
been sustained, as well as to the absence 
of a charge of abetment. Similarly, in 
.Tepanidhi Gobinda Chandra Bharati v. 
Emperor (9) there was no charge of abet- 
ment, butethe Court considered whether 
the evidence showed a continuity of action 
or purpose between the acts committed by 
the three accused, and held that if the 
Crown had been able to show by evidence 
some association between them, acting for 
a common purpose in execution of a com- 
mon design, then the charges against the 
respective accused might be jointly tried 
and disposed of together. Such continuity 
of purpose and association is fully estab- 
lished on the facts found and admitted in 
the present case. , 

Accordingly, I do not agree with my 
learned brother that the joint trial of the 
two'accused should, in the circumstances, 
be held illegal. 

IT admit that, on the ruling of this Court 
in King-Emperor v. Krishnarao (2) by 
which we are bound, the joint trial must 
be held to be illegal, if it does not fall 
within s, 239, Criminal Procedure Code, 
although at the same time, if this or a 
similar case goes before a ‘ull Bench, I 
think, it might be considered whether the 
ruling in Subrahmania Iyer v. King-Em- 
peror (5) can properly be applied to a 
case like the present, where no objection 
is taken in the lower Oourt, and the point 
is raised for the first time in revision, and 
where the evidence against the two accused 
is exactly the same, so thatitis a pure 
waste of time and money to have separate 
trials, 

No doubt it can be said that, if you 
have separate trials, each accused can call 
the other to give evidence in support of 

bis case. That Wasa point that was made, 
I see, by the Pleader in Reg. v. Bhavani- 
shankar ‘Haribhai (1). But that certainly is 
not in itself a sufficient basis for saying 
there ‘is prejudice, in a case where the 


(9) cea Cas. 769; 5 P. L.J. 11 at p, 16; 21 Cr. 
161, ` 
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accused do not themselves object to a joint, 
trial and where there is legitimate ground 
for thinking the case falls under cl. (a) of 
s. 239, Criminal Procedure Code. 

A point was made that there was asecond 
charge against the first accused of another 
false statement in his deposition, with 
which the second accused had.no concern. 
If s. 23) applies, then it is perfectly clear 
from the illustrations to that section that 
the two accused may be tried together, 
both of them being charged with the 
common false statements which they made, 
and the one accused being charged also 
with the alleged false statement with which 
alone he was concerned. 

It has also been urged thatifa person 
makes twenty false statements in a deposi- 
tion, he can only be tried and charged 
with one offence of perjury. No doubt, 
there is authority for that statement. Speak- 
ing for myself, it seems tome an absurd 
proposition. I want to except a case where 
a second, third or fourth false statement 
repeats merely inj another form the first 
false statement. Then, of course, there is 
one offence. But take the case of a man 
who first makes one deliberate false state- 
ment at 4 o'clock, his cross examination 
continues and at 5 o'clock he makes an- 
other false statement on another subject, 
are you going to say that he has not com- 
mitted separate offences?. I say he has 
committed two separate offences. The 
mere fact that they are included in one 
deposition does not make it any the less 
two offences. The case is analogous to 
that of an assault or beating, where fifty 
blows are inflicted. The Indian Penal Code’ 
in s.71 recognizes that each blow can be 
treated as a separate offence, but lays down 
limitations as to punishment., So I certain- 
ly do not agree that accused No.1 could 
not be separately tried and convicted for 
two false statements on different subjects in 
one deposition, in accordance with sub-s. 
(1) of s. 235, Criminal Procedure Code, 
cf. Queen-Empress v. Kabhai (10), 


Shah, J.—In view of the difference of 
opinion between my learned brother and 
myself on the fundamental question which 
relates to the legality of the trial, we think 
that a situation has arisen, in which, with- 
out our going into the merits, the case 
may be laid before a third Judge under 


(10) Rat, Un. Cr. O. 336; Or. Rg. No. 26 of 1887, 
6 
e 
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8. 439 (1) read with s, 429, Criminal Proce- 
dure Code, The same bail as regards both 
the accused to continue during the pen- 
dency of this application. 





- The Reference came on for hearing before 
Mr. Justice Crump and the following judg- 
ment was passed. 

Mr. Little, for the Accused. f 

Mr. P. B. Shingne, Acting Goverment 
Pleader, for the Crown. 

Crump, J.—(November 17, 1926).—Three 
points were suggested by Mr. Little on be- 
half of the accused as arising for deter- 
mination in this case. Briefly they are as 
follows:— 

(1) Were the accused properly charged 
and tried together? 

(2) Could accused No. 1 be convicted of 
two offences with reference to two false 
statements made in the course of one and 
the same deposition? 

(3) Were the accused properly convicted 
on the merits: 

Upon the first point the learned Judges 
who formed the Divisional Bench have 
differed. Ono the second point there is no 
expressed difference of opinion, for Shah, 
J., has refrained from answering the ques- 
tion. The third point hasnot been dealt 
with at all. This being so I have heard 
arguments on the first point only, for ifI 
agree with the view expressed by Shah, J., 
the other points will not arise. If, how- 
ever, I hold that there is no fundamental 
error in the trial the whole case is open 
to me, so at least I understand s. 429 of 
the Code of Criminal Procedure. I would, 
however, with all deference, remark that 
_the course which has been followed in this 
case is likely 
results. Iam not aware of any previous 

. case where a point of difference has been 
referred under s, 429 where such difference 
does not necessarily involve conflicting de- 
cisions as to the disposal of the whole case. 

The rule applicable here is contained in 
s. 239 (d) of the Code of Oriminal Pro- 
cedure. I would apply thie clause rather 
than cl. (a) for the words “the same offence” 
in cl. (a) appear to me to indicate the same 
physical act of crime. Butfor the purposes 
of the present case it makes no difference 
whether the matter falls under s. 239 (a) 
or 239 (d). If the two acts of giving false 
evidence were committed “in the course cf 
the same transaction” these two persons 
could be charged and tried jointly., The 
h : e 


SEJMAL PUNAMOHAND V. EMPEROR. 4 


to lead to inconvenient | 


987 


‘Legislature, though more than once invited 


to do so, has studiously, and I think, 
speaking with all respect, wisely refrained 
from attempting a definition of the phrase 
“in the course of the same transaction.” 
Each case must (in my opinion) be con- 
sidered on its merits, and, therefore, it is 
peculiarly true here that no case can be 
an authority except upon its own facts. 
The test, I take it, is whether the two 
persons concerned are engaged in one 
transaction, and to determine that it ig 
necessary to regard the factsfrom the point 
of view of those two persons, «If they are 
animated by acommon purpose, and there 
is continuity in their actions, then surely 
there is one transaction so far as they are 
concerned, It may even be that community 
of purpose is not necessary, but I. speak 
strictly with reference to the alleged facts 
of this case. Put shortly those facts are ag 
follows: — 

Accused No. 1 was the plaintiffin a suit 
on apro-note executed by one Awte. The 
defendant Awte pleaded that Rs. 750 had 
been deducted as interest at the time of 
execution. Both the accused swore that 


_ Rs. 750 had not been deducted as interest. 


It has been found that the evidence so 
given was untrue to their knowledge. The 
Magistrate has found that the two accused 
were partners in this transaction, and it 
is at least conceded that accused No. 2 was 
interested in the senée that he had ad- 
vanced part of the consideration to accus- 
ed No. 1. Both learned Judges assume for 
the purposes of this question that there 
was a common purpose in pursuance of 
which each of these persons gave false evi- 
dence. It is, no doubt, true that each act 
of giving false evidence is the act of the 
person giving that evidence, and, therefore, 
the transaction of that person, but it does 
not (in my opinion) follow that there is 


nota major transaction, soto speak, embrac- 


ing these two minor transactions. If there 
was a common purpose to make out a false 
claim so far as concerns the sum of Rs. 750 
then it seems to me that from the point of 
view of these two persons there was one 
transaction. ë . 

If the reported cases are examined they 
do not (in my opinion) suffice to establish 
as an universal rulethat in no case can 
two persons each of whom has given false 
evidehce bẹ jointly charged and tried for 
those offences. Reg, v Bhavanishankar 
Haribhai (1) was decided in 1868. The 
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Oriminal Procedure Code of 1861 was then 
in force, and I cannot find init any pro- 
vision corresponding to s. 239 of the pre- 
sent Code. That provision first appears in 
8, 458 of the Code of 1872, and the statutory 
provision if applicable overrides any ear- 
lier judicial decision. The case of King- 
Emperor v. Krishnarao (2), was decided in 
1802 when the Code of 1898 was in force. 
And s. 239 of that Code as it then stood 
is substantially reproduced by the amend- 
ing Acts of 1923. But I fail to find any 
universal rule laid down in that decision. 
The facts are not stated with sufficient 
fulness to make it possible to deduce any 
such rule and the language of the judg- 
ment does not indicate that any question 
arose there whether the offences were or 
were not committed “in the same transac- 
tion.” I cannot regard that case as binding 
upon me with reference to the facts here. 
What wasin reality decided was that the 
facts of that case did not fall within the 
provision which now appears ass. 239 (b). 


The other cases cited turn strictly upon. 


their own facts, and are thus distinguish- 
able. In my opinion, therefore, there is 
no authority which can be invoked beyond 
the words of the Legislature, and applying 
those wordsto the facts found by the Magis- 
trate I agree with Fawcett, J. that there 
is no fundamental illegality which vitiates 
the trial. I would only add that this con- 
clusion is without prejudiceto any opinion 
which I may form upon the merits of the 
case, 

The matter will stand ovér for further 
hearing on two other points raised. 

The case was heard on the two remaining 
points by Crump, J., on 30th November, 
1926. 

Mr. Jinnah, for the Accused, 

Mr. P. B. Shingne, Acting Government 
Pleader, for the Crown. 

Crump, J.—After hearing Mr. Jinnah 
on the two points reserved in my judg- 
ment of November 17, though this is not 
an appeal I have allowed the merits to 
be fully argued. I can find no reason to 
suppose that the Magistrate has committed 
“any error of law in arriving at his con- 
clusions., This Court can, no doubt, in 
revision consider how far findings of fact 
are justified though in practice it is un- 
usual to doso. It is enough to say that 
I Rave examined thé record an& that I feel 
that the Magistrate's findings of fact are 
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in all probability correct. There is, there- 
fore, no ground for interference. 

As for the remaining point I am unable 
to see that it has any substance, A deposi- 
tion is one transaction. Each lie (to put 
it shortly) told in a deposition is an offence. 
The case is thus covered by s. 235 (1) of 
the Code of Criminal Procedure. Section 
71 of the Indian Penal Code was invoked 
but the case is not within that section at 
all. The first paragraph might at first 
sight seem to apply, but that could only be 
so if the whole deposition were an offence. 
It is no offence to make a deposition in 
Court. The offence, if any, is confined to 
any false statement made in the course of 
such deposition. The case in Illustration ` 
(a) to the section is a different case, There 
the whole beating is an offence and each’ of 
the fifty strokes making up the whole is 
also an offence. With all deference I see 
no real analogy between this case and the 
case in Illustration (a). Here the two 
statements are as to two separate and un- 
connected matters and, in such a case 
at least, I see no reason why an accus- 
ed person cannot be tried and convicted for 
each offence. 

The bail-bonds must be cancelled and the 
accused remanded to custody to serve the 
unexpired period of their sentence. 

A. N, A, Order accordingly. 





BOMBAY HIGH COURT. 
OrIMINAL Appgats Nos. 395 AND 396 . 
oF 1926. 
November 26, 1926. 
Present :—Mr. Justice Patkar and 
Mr. Justice Baker. 
KALIA AMRA. AND OTHERS— ASSUSED— 
APPELLANTB 4 
Versus 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), s. 224--Arrest— 
Escape from custody—Acquittal of accused—Conviction 
for escape from custody, legality of—‘Charged,’ mean- 
ing of. 

An accused person legally arrested for an offence 
must submit to be tried and dealt with according 
to lawand ifhe gains his liberty before he is de- 
livered by due course of law he commits the offence 
of escaping from lawful custody under s. 224 of the ` 
Penal Code. [p. 989, col. 1.| 

Queen-Empress v. Muppan (1) and Public Prosecutor 
v. Ramaswami Konan (2), followed. 

It would be an offence for a man to escape from cus- 
tody after he has been lawfully arrested on a charge 
of having committed an offence although he may not 
have been subsequently convicted of such latter 
offence. [p. 989, col.. 2.] - 

Deo Sahay Lal v. Queen-Empress (3), followed, 
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The word ‘charged’ is used ins. 224 of the Penal 
Code inthe popular sense as implying inculpation 
of an alleged offence as distinguished from a charge 
formulated after trial. [p. 989, col. 2.] 


Criminal appeals against convictions and 
sentences passed by the Sessions Judge, 
Broach. 

Mr. P. B. Shingne, Acting Government 
Pleader, for the Crown. 


JUDGMENT.—In this case sixteen 
accused were tried before the Sessions 
Judge of Broach on charges under s. 224, 
147, 332 and 333, Indian Penal Code. The 
prosecution case was that accused Nos. 1, 
-2 and 3 imported liquor from Navagama 
in the Rajpipla State into British limits, 
and having been lawfully arrested accused 
Nos. 1, 2 and 3 escaped from lawful custody, 
after the rest of the accused committed 
riot and assaulted the Abkari Officers and 
secured the release of accused Nos. 1 to 
3 by use of force. All the accused except 
accused -Nos. 8, 9, 13 and 16 were convicted. 
Accused Nos. 1,2 and 3 were sentenced to 
suffer rigorous imprisonment for six months 
under s. 224, Indian Penal Code; and ac- 
cused Nos.5 and 15 each to six months’ 
rigorous imprisonment under ss. 147 and 
225, and to three years’ rigorous imprison- 
ment under s. 333, Indian Penal Code; and 
accused Nous. 4, 6, 7,10, 11, 12 and 14 each 
to six months’ rigorous imprisonment under 
ss. 147, 225 and 332, Indian Penal Oode. 
The appeals of accused Nos. 1 and 2 were 
admitted by this Court. It appears that 
in the regular trial for importation of liquor 
into British limits accused Nos. 2 and 3 
were held not guilty and acquitted. So 
far as accused No, 1 is concerned the case 
is covered by the decision in Queen- Empress 
v. Muppan (1) where it was held that an 
accused person legally arrested for an 
offence must submit to be tried and dealt 
with according to law. If he gains his 
liberty before he is delivered by due course 
of law, he commits the offence of escaping 
from lawful custody under s. 224, Indian 
Penal Code. This view is accepted in Pub- 
lic Prosecutor v. Ramaswami Konan (2). 

With regard to accused No. 2, we think, 
that though accused No, 2 was subsequently 
acquitted, he was rightly convicted under 
s. 224, Indian Penal Code The words “for 
any such offence” ins. 224, Indian Penal 


— Code, mean for any offence with which a 


person is charged, or of which he has 


(1) 18 M. 401; 1 Weir 203; 6 Ind. Dec. (x. s.) 628, 
(2) 31 M. 271; 8. gr; L, J. 200; 18 M. L. J, 540, 
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been convicted. It would be an offence 

to escape from lawful custody before the 

trial just as it would be an offence to 

escape from lawful custody after convic- 

tion. The word “ charged ” is used in the 

popular sense as implying inculpation of 

an alleged offence as distinguished from 

a charge formulated after trial. lt would 

be, in our opinion, an offence fora man to 

escape from custody after he had been law- 

fully arrested on acharge of having com- 

mitted an offence, although he may note 
have been subsequently convicted of such 

latter offence. In this case, accused No. 2 

was lawfully arrested, under s. 36, clause 

(e), of the Abkari Act, V of 1878, for an 

offence under s. 43 (1) (a) for importation 

of liquor. Wethink that accused No. 2 

was in custody and was lawfully detained 

for an offence with which he was charged 

and that he committed the offence under 
s. 224, Indian Penal Code, when he escap- 
ed from such lawful custody. The case is 

covered by the decision in Deo Sahay Lal 
v. Queen-Empress (3) where it was held that 
though the accused was subsequently ac- 
quitted, he was guilty if he escaped from 
lawful custody. We think, therefore, that 
both the appeals should be dismissed. 


A, N. A. Appeals dismissed, 
(3) 28 O. 253; 5 O. W. N. 289. 


MADRAS HIGH COURT, 
CrrminaL Revision Case No. 238 
oF 1921, 
(CRIMINAL Revision Perion No, 217 oF 
1926.) 
October 18, 1926. 
Present :—-Mr. Justice Curgenven. 
In re K. R. UPPASINI—Accusep No, 1— 
PETITIONER. 

Penal Code (XLV of 1860), s. 405— Contract slet 
(IX of 1872), s. 30—Betting business—Undertakiny by 
owner of business to forward money to race centres 
—Omisston to forward money, whether constitutes 
P breach of trust—Contragf being void, effect 
of. b 
“The accused started a betting business, the prin- 
cipal object of which was to provide fcilitigs to 
constituents to back horses at various race mectings 
in India. He was to remit sums furnished by cus- 
tomers for this purpose to some person present at the 
race meeting, yho would put them on the selected 
horses either through the totalizator or otherwise, 
Certain sums of money were placed in his hands as 
bets on horses running in the Poona races then taking 
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place antl on a charge against the accused of criminal 
breach of trust, under s. 405, Penal Code, in that he 


. failed to forward the money to Poona as he was 


bound to do under the terms of the contract: 

Held, that the contract being one of wager, within 
the meaning of s. 30 of the Contract Act, was ‘void 
and there was, therefore, no violation of a legal con- 
tract within cl. (b) of s. 405, Indian Penal Code, and 
that the accused was not guilty of criminal breach of 
trust. 


Petition, under ss. 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the judgment of 
the Court of the Third Presidency Magis- 
trate, Georgetown, Madras, in ©. O. No. 
27564 of 1925. 

Mr. V. L. Ethiraj, for the Petitioner. 

The Crown Prosecutor, for the Crown. 

SUDGMEN T.—The petitioner has been 


convicted by the Third Presidency Magistrate - 


of criminal breach of trust by an agent 
under s. 409, Indian Penal Code, and sen- 
tenced to rigorous imprisonment for six 
months. 

The prosecution evidence shows that, 
under the name of Mr. V. Joshi, the peti- 
tioner, in April 1925, started a betting busi- 
ness in Madras which he called ‘the Star 
Sports Olub. According to r. 4 of the Rules 
which he issued as secretary, an object, and 
undoubtedly the principal object, of the 


Olub was to provide facilities to consti-. 


tuents to back horses at various race meet- 
ings in India. He was to remit sums 
furnished for this purpose to some person 
present at thee race meeting, who wonld 
put them on the selected horses either 
through the totalizator or otherwise. In 
point of fact, itis admittel that no such 
sums were remitted, but it was the peti- 
tioner's practice to carry on.an independent 
business as book-maker receiving bets and 
paying winnings according to the odds 
published in the newspapers. This went 
on until 9th September, 1925, when the 
petitioner got into difficulties and next day 
left Madras owing a considerable sum o 
money to numerous clients. f 

The charge framed was in respect of a 
sum of Rs, 4,383-4-0 collected by the peti- 
tioner's clerks in Madras and placed in his 
hands on the Yth September, as bets on 
horses running in the Poona races taking 
placeat that time. The basis of the charge 
was that, according to the petitioner's own 
rute, he undertook to forward the money to 
Poona, there to be used for making bets 
and that he failed ,to fulfil this obligation. 
At the trial, however, all buf three of the 
witnesses who proved payment of money 
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to the petitioner or his agents admitted , 
that they were aware of the petitioner's 
modus operandi, Bo that in.respect of sums 
subscribed by such persons, it could not 
be said that a breach of the agreement, as 
it in fact existed between them and the 
petitioner, had taken place. There remain- 
ed the 3 persons P. Ws. Nos. 2, 5 and 10 
who deposed to being under the impres- 
sion that the petitioner was conducting the 
business in accordance with r. 4. In res- 
pect of the sums paid by them, aggregat- 
ing Rs. 262-8-0, the learned Third Presi- 
dency Magistrate has found the charge to 
be established, on the ground, as I under- 
stand his judgment, that the petitioner 
accepted the money upon the undertaking 
that it would be dealt with under the rule 
referred to and that he intentionally omitted 
so to deal with it. ; 

This finding has been attacked upon two 
grounds: The first, that the charge was not 
sufficiently specific has, I.think,. no sub- 
stance. The sum in respect of which the 
petitioner has been found guilty, was in- 
cluded in the total sum named in the 
charge, and Isee noreason to doubt that 
he was aware of the nature of the case he 
had to meet. The second point of view 
arises from the definition of criminal breach 
of trust contained in s. 405, Indian Penal 
Code, which runs as follows :—‘ Whoever, ` 
being in any manner entrusted with pro-. 
perty or with any dominion over property 
dishonestly misappropriates or converts 
to his own use that property, or dis- 
honestly uses or disposes of that pro- 
perty, in violation of any direcrion of law 
prescribing the mode in which such trust 
is to be discharged, or of any legal contract, 
express or implied, which he has made 
touching the discharge of -such'trust, or 
wilfully suffers any other person soto do 
commits ‘criminal breach of trust.’ ” 

It will be seen that the offence may be 
committed in two ways, (a) when the person 
dishonestly misappropriates or converts to 
his own use the entrusted property, (b) when 
he dishonestly uses or disposes of it in 
violation (to confine ourselves to the portion 
here relevant) “of any legal contract, ex- 
press or implied, which he has made touch- 
ing the discharge of such trust.” 

Now, except thatthe learned Magistrate 
observes that the petitioner spent some 
portion of the sum of Rs. 4,385-4-0 collected, 
he has not specifically found that he dis- 
honestly misappropriated or converted ta 
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his own use the sum of Rs. 262-8-0 which 


forms the subject-matter of the conviction. ` 


I conclude, therefore, that the offence found 
was deemed to fall under (b) above as in 
violation of an express or implied legal 
contract. What is a contract (the qualifi- 
cation ‘legal’ appears to be.redundant) is 
defined in s. 10 of the Contract Act and 
excluded from that term are agreements 
which that Act expressly declares to be 
void. Section 30 declares agreements by 
way of wager to be void and itis quite 
clear, from the language of that section, 
that the agreements now under reference 
were of this character and that no suit 
could have been brought to recover the 
money from the petitioner. See also In re 
Chinna Karuppa Muppan (1) and for a 
statement of English Law, see Cohen v. 
Kittell (2). The learned Public Prosecutor 
has not seriously contested this conclusion 
and has endeavoured to bring the conviction 
under the first part of s. 405, although for 
the reasons which I have given, I cannot 
uphold his contention. 

In these circumstances, I have no alter- 
native but to set aside the conviction. The 
case is, I think, of sufficient gravity and 
importance to justify me in according to 
the prosecution the opportunity for which 
it asks to establish that the offence of cri- 
minal breach of trust, as defined by the 
first part of a. 405, Indian Penal Code, has 
been committed in respect of this sum of 
Rs. 262-8-0. It will, of course, be open to 
the Court to consider also whether the 
facts proved amount to the offence of cheat- 
ing, I have myself refused to enter upon 
this question, as I donot think, that as- 
suming the evidence to substantiate that 
offence, I ought to convict of cheating a 
person tried only of criminal breach of trust. 

I set aside the conviction and sentence 
and remand the case to the Third’ Presi- 
dency Magistrate, George Town, for re-trial, 

Y. N. V. Case remanded. 

{1) 1 Weir. 463. 

(2) (1889) 2 Q. B.D. 680; 58 L. J. Q. B. 241; 60 
L. T. 932; 37 W. R. 400; 53 J. P. 469. 


Inre RAMASWAMI. 


991 


is ° 
MADRAS HIGH COURT. 
Criminat Ruvision Case No, 750 or 1926. 
(ORIMINAL Revision Petition No. 630 
oF 1926), 
September 27, 1926. 
Present:—-Mr. Justice Jackson. 
In re RAMASWAMI AND ANOTHER 
—ACCUsED— PETITIONERS, 
Criminal Procedure Code (Act V of 1898), s. 342~- 
Duty of Magistrate to examine accused after prose- 
cution case is closed—Specific questions, whether neceg- 


sary. 

Section 342, Criminal Procedure Code, merely re- 
quires that after the witnesses for the prosecution 
are examined, the accused should be questioned gene- 
rally on the case. It is not necessary that specific 
questions should be put to the accused in detail, since 
the general questioning is followed by the specific 
charge. 

Emperor v. Alimuddin Naskar (2) and Durga Ram 
v. Emperor (1), not followed. 


Petition, under ss. 435 and 439 of the 
Criminal Procedure Code, 1893, praying 
the High Court to revise the judgment of 
the Court of the first Class Sub-Divisional 
Magistrate, Devakotta, dated the 2nd June, 
1926, and passed in Or. A. No, 32 of 1926, 
preferred against the judgment of the Court 
of the Taluk Magistrate, Tirupathur, 
dated the 24th April, 1926, and passed in 
0. O. No. 26 of 1926. 

Mr. L. Venkatanarasiah, for the Petitioner. 

ORDER.—Two points are raised in this 


. petition. 


The Magistrate has not complied with 
8. 342 of the Oriminal Procedure Code, 1898, 
by questioning the accused generally on 
the case after the witnesses for the pro- 
secution were examined; he should have 
put specific questions. This is not laid 
down in s. 342 and has not been the practice 
in this. Province so far as I am aware, 
Apparently another practice prevails in 
Patna: see in Duraga Ram v. Emperor 
(1) and possibly in Calcutta, see Emperor 
v. Alimaddin Naskar (2). Considering 
that the general questioning is followed by 
the specific charge, accused does not seem 
to be prejudiced by the Magistrate not dis. 
cussing the case with him in specifie detail 
before the charge; and there seems to be no 
practical objection to the Madras practice 
nor is it illegal. 

_Accused had no motive to compel the com- 
plainant to endorse the pro-note. Accused 

(1) 86 Ind. Cas. 156; 6 P. L. T. 33; A. L R, 1925 Pat, 
342; 26 Or. L. J 716. ? 
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(2) 85 ind. Cas, 919; 410, 
231: A, Í R. 1925 Cal. 361; 


522 


J. 101; 29 C. W. N, 
Cr, L. J. 631; 52°C, 
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. can hardly have anticipated that com- 
plainant would admit payments not en- 
- dorsed in writing, so the motive is plain. 

Nor would this Court interfere in revision 
on a mere question of motive which is at 
best guess-work, It is not understood why 
the accused was first sentenced to and 
then after the event relieved from imprison- 
ment till the rising of the Court. It seems 
to be a solemn farce. The petition 15 
dismissed. 


V.N. V. Petition dismissed. 


MADRAS HIGH COURT. 
Ortminat Revision Case No. 917 oF 1926. 
(OgIMINAL REVISION Perirron No, 429 
oF 1926). 

December 3, 1926. 
Present:—Mr. Justice Wallace. 

Inve T. R. BALAKRISHNA REDDIAR— 
Accussp No. 1—PETITIONER 

Criminal Procedure Code (Act V of 1898), ss. 202, 346 
—Case referred by Sub-Magistrate to Police for in- 
destigation—Charge sheet—Sending of case to superior 
Magistrate—“ Evidence", whether confined to deposi- 
tions recorded by Magistrate—‘Inquiry,” when begins . 

The word ‘evidence’ in s. 346, Criminal Procedure 
Code, includes all facts and statements disclosed by 
the inquiry held By the Magistrate and is not con- 
fined to depositions recorded by him. i 

When a Magistrate directs under s. 202, Criminal 
Procedure Code, inquiry by anobher Magistrate or 
Police Officer or other person, he is doing so in the 
course of his own. enquiry into the offence and his 
own enquiry is, therefore, already begun. It is not 
necessary that the Magistrate should begin to take 
evidence before the enquiry can be said to begin. 

Where a Sub-Magistrate refers a case under 
5. 202 to the Police for investigation and the Police 
send a charge-sheet to the Sub-Magistrate it is com- 

eck to the Magistrate to accept it and send the 

= e up toa superior Magistrate under s. 346, Crimi- 

nal Procedure Code where the trial is beyond his 
wers. 

oers on, under 8. 435 and 439 of the Code 
of Criminal Procedure, 1898, praying 
the High Court to revise the order of the 
Sub-Divisional Magistrate, Vellore, dated 
19th June. 1926, in C. C., No 21 of 1926. 

Mr, K. S. Jyarama Iyer, for the Petition- 


Pehe Public Prosecutor, for the Crown. 
ORDER.—It appears that the real facts 
‘in this case are thet when the Sub-Magis- 
‘trate referred the case under s. 202 to the 
Police for investigation the Police sent in 
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a charge-sheet to the Sub-Magistrate, who . 
accepted it and sent it up to the Sub- 
Divisional Magistrate under s. 346, as he 
was of the opinion that it was a first class 
ease. It is argued that s. 346 does not 
permit such action by the Sub-Magistrate 
at such a stage of proceedings. The argu- 
ment takes up two positions (1), that evi- 
dence ins. 346 is ‘evidence’ taken by the 
Magistrate himself and not the statements 
recorded by the Police, (2) that “inquiry” 
does not begin until the Magistrate him- 
self begins to take evidence. No authori- 
ty is cited for either position. 

As to (1), I see no reason to restrict the 
word “evidence” to depositions recorded by 
the Magistrate. Evidence in this section 
I take it to mean all facts and statements 
whieh have been disclosed by his enquiry. 
As to (2), Į also see no reason for so re- 
stricting the meaning of the word “enquiry”. 
I take it that when the Magistrate directs 
under s. 202, Criminal Procedure Code, in- 
quiry by another Magistrate or Police 
Officer or other person, he is doing so in 
the course ofhis own enquiry into the 
offence and that his own enquiry is, there- 
fore, already begun. It was open to the 
Suh-Magistrate when he received the Police | 
report under s. 202, which in this case 
took the form of a charge-sheet, to dis- 
miss the complaint or proceed with it, 
He chose to proceed with iton the facts 
disclosed in that report and refer it under 
s. 346 to the Sub-Divisional Magistrate, 
I cannot find here any lack of jurisdiction. 

I note that the petition to the Sub-Divi- 
sional Magistrate objecting to his juris- 
diction was not put in till several months 
after the trial of the case began before 
him and after several of the prosecution 
witnesses had been examined. There is 
thus considerable ground for the Public 
Prosecutor's contention that the petition 
was merely put in for the purpose of. 


delaying the trial. The petition is dis- 
missed. i 
V.N.V. Petition dismissed, _ 
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RANGOON HIGH COURT. 
SPECIAL Seconp CIVIL APPEAL No, 388 or 
1926. 

November 29, 1926. 
Present:—Mr. Justice Maung Ba. 

S. R. M. M. NARAYANAN CHETTIAR— 
APPELLANT 
Versus 
MAGANLAL— RESPONDENT. 

Fraudulent transfer—Transfer just before attach- 
ment, whether can be presumed to be fraudulent— 
Undue preference. 

The mere fact that'a transfer in favour of a cre- 
ditor is effected after the passing'ofa decree against 
the transferor and just before an attachment under 
that decree is not by itself sufficient to raise a pre- 
sumption of fraud. j 

Special second appéal from the District 
Court, Maubin, in Civil Appeal No. 23 òf 
1926. 

Mr. Maung Aye, for the Appellant. 


JUDGMENT .—The respondent attach- 
ed the property in-suit as the property 
of his judgment-debtor Ma Wet. The 
appellants then successfully put forward 
a claim to it. The respondent in conse- 
quence filed a regular suit under O. XXI, 
r. 63, Civil Procedure Code. His case was 
that the sale relied upon by the appellant 
was a fraudulent one. The Towaship 
Judge held that the respondent had failed 
to.prove his case and dismissed the suit, 
But on appeal the Additional District 
Judge disagreed with the Township Judge 
and decreed the suit. 

The two. Judges found some difficulty 
in deciding whether the earlier case of 
Tha Dwe v. A. L. V. R.S. Allagappa Chetty 
(1) or the later one of Maung Din v. Ma 
Hnin Me (2) was applicable to the present 
case. The Township Judge-thought the later 
one was applicable while the Additional 
District Judge thought the earlier one was 
applicable, . 

It may be pointed out thatin no two caseg 
circumstances can be exactly‘alike. Each 
case must be decided according to its own 
peculiar circumstances. In the present 
oase the transferee was another creditor of 
the judgment-debtor Ma Wet and isin no 
way related to her. It is true that the 
transfer by sale was effected after the 
decree was passed and just before attach- 
ment. This circumstance was not, in my 
opinion, sufficient initself to raise a pre- 
sumption ‘of fraud. It might mean either 


Q4L.B RAL 
(2) 89 Ind. Cas. 436; 3 R.71; A. I. R. 1925 Rang, 
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that the transferee was somewhat vigilant 
or that the transferor was showing him an 
undue preference. So the learned Town- 
ship Judge was right in requiring the 
respondent to prove the fraud alleged. 
There can be no doubt that in that he has 
entirely.failed. The District Court’s decree 
is, therefore, set aside and that of the 
Township Court restored with costs through- 
out. 


A, N. A. Decree set aside. 


‘BOMBAY HIGH COURT. 

ORIGINAL CIVIL JURISDICTION APPEAL 

No. 32 or 1926. 

November 22, 1926. 
Present:—Sir Amberson Marten, Kt., 
-Chief Justice, and Mr. Justice Blackwell. 
DEVSHI HARPAL—PLAINTIFE— 
APPELLANT 
versus 
BHIKAMCHAND RAMCHAND AND OTHERS 

-~DEFANDANTS—RESPONDENTS. 

Contract Act (IX of 1872), ss. 30, 45—Pacca adatia 

business, nature of—Pacca adatia’s right to demand 
margin money—Principal and agent—Contract giving 
absolute discretion to agent—Duty to prove existence of 
circumstances for exercise of discretion—Partnership 
— Surviving partner's right to sue. 
_ Although in accordance with the ordinary practice 
in Bombay the pacca adatias are entitled to call for 
margin if the rise or fall in the market justified such 
ademand for margin, yet, the onus lies clearly on 
them to establish that cfrcumstances had arisen 
Amer daa the exercise of their powers. [p. 994, 
col. 1. 

‘Even whew a contract purports to give an agent 
an absolute discretion as to calling for margin, it is 
yet incumbent on him to show that circumstances 
ae the reasonable exercise of that discretion, 
ibid. 

Diwan Chand v. Kirpa Ram (1), followed. 

The common type of business dealing between a 
‘pacca adatia in Bombay and his up-country consti- 
tuent may be speculative but is not necessarily a 
wager in the eyes of the law. [p. 995, col. 2.] 

A partner may sue as such making his co-partners 


‘defendants where substantial grounds are shown for 


following sucha procedure. [p. 996, col. 1,1 
Notwithstanding s. 45 of the Contract Act itis not 
imperative toadd the legal representatives of a de- 
ceased co-partner to an action for recovery of a debt 
by the surviving partners. |p. 996, col -2.] 
Motilal Bechardass v. Ghellabhai Hariram (6), fol- 


‘lowed. 


-Appeal from the decree of Mr. Justice 
‘Mad gavkar. . 

Mr. B. J. Desai (with him Mr. "M. C. 
Setalvad), for the Appellant. 
_ Mr. Rettigara (with him Mr. Kanga, 
Advocate-General), for the Respondents, 
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f , JUDGMENT. 

Marten, C. J.—The main point in this 
case is whether the plaintiff's firm of 
Khemchand Keshavlal were entitled, in the 
events which happened, to call for margin 
from their constituents, the first defendants, 
and to close the contract in default of that 

_ margin being provided. The learned Judge 
found that the plaintiff's firm acted as 
pucca adatias in this transaction, and we 
gee no reason to disturb his finding on that 
point. That being so, it is admitted that, 
in accordance with the ordinary practice in 
Bombay, the pacca adatias would be entitl- 
ed to call fox margin, if the rise or fall in 
the market justified a demand for margin. 
The defendants have set up a special agree- 
ment not to-charge margin, but, in my 
opinion, that agreement is not made out. 
In this connection it is material to observe 
that this special agreement is nowhere 
alleged in the correspondence before suit, 
nor is it expressly pleaded. And the de- 
fendant’s evidence that the moneys were to 

. be paid “at the end of the time,” viz., the 
vaida, even if believed, would not neces- 
sarily negative the right of the pacca adatia 
to call ior margin. For that expression 
might merely indicate what would be the 
normal course Of business, viz., payment at 
the vaida, 

But although, in my judgment, the firm 
had the right, under proper circumstances, 
to call for margin, the onus clearly lies on 
them to establish that circumstances arose 
which justified the exercise of their powers. 
The decision in Diwan Chand v. Kirpa 
Ram & Co. (1) shows that even where the 
contract purports to give an agent an 
absolute discretion as to calling for margin, 
it is yet incumbent on him to show that 
circumstances exist for the reasonable exer- 
cise of that discretion. Now, in the present 
case the plaintiff's evidence is strangely 
deficient in this respect. The contract sued 
on was made on October 21, 1921, for the 
purchase by the first defendants of one 
hundred bales of Broach cotton for April- 
May, 1922, delivery at Rs. 533 per candy. 
It is alleged that the market went down, 
and by atelegram of November 14, 1921, 
Ex. M, the defendants called for Rs. 5,925 
for margin at the rate of Rs. 415 to be paid 
py November 16, in default of which the 
transaction would be closed on November 
lö. In fact the contract was purported to 

(1) 88 Ind, Cas. 54; 28 Bm. L, R, 1488; A. IR, 
93 P, O, 150; (1925) M. W, N, 459 @, O.) ome mens 
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be closed on November 28, at Rs. 435, and, 
according to the particulars, Ex. B to the 
plaint, there was a loss of Rs. 5,018 in that 
respect.’ 

The only evidence on behalf of the plaint- 
iff's firm is the plaintiff himself, who states 
that the market was falling after the pur- 
chase. But he gives no evidence as to the 
period during which the market was falling, 
nor what rate it fellto, if at all, at the 
material dates on November 14, 16, 18 and 28. 
This omission is all the more strange in view 


of the allegations in paras. 8 and 9 of the | 


written statement denying that the market 
was going down and pleading that on the 
due date for delivery the price was higher 
than that on the day of the contract. By 
the due date I take it the pleading refers 
to April-May 1922. 

It is true that in the correspondence there 
are statements in the plaintiff's firm’s 
letters as to the rates at the time. For 
instance, the letter, Ex. 3, of October 27, 
1921, says that the rate was fixed at Rs. 482 
by the clearing house, but that the rate in 
the cotton market on October 26, was 
Rs. 518, and on the 27th was Rs. 490, and 
that the tendency was dull. A letter by 
defendant No, 2,a deceased partner of the 
plaintiff, dated November 1, 1921, Ex. 5, 
states that the rate was then Rs, 475 and 
expected to go down: but later on to go 
up toa great deal, But mere allegations 
in the plaintift's correspondence do not 
amount to proof of what the actual market 
rate was. Still less could the Court, on 
the existing evidence, find that the market 
rate on the alleged date of closing, viz., 
November 28, was Rs. 485, for there is 
really no evidence to support that state- 
ment. 

It was, however, urged for the appellant 
that we could remand the suit for further 
evidence on this point and O. XLI, r. 25, 
was referred toin this respect, But we 
have looked at the learned Judge's note 
book and it is clear from his notes of the 
arguments at the conclusion of the case 
that Counsel for the defendants expressly 
raised this point as to the absence of evi- 
dence to show the market rates at the 
material dates. And this is borne out by 
what Mr. Pettigara has stated as his per- 
sonal recollection of what took place at the 
time. On the other hand, plaintiff’s Coun- 
selin his final reply does not appear to 
have asked the Judge for any adjournment 
to call further evidence. Indeed, from 


e . 
. 


e 
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what Mr. Pettigara tells us the Court asked 
Counsel for the plaintiff whether he had 
any other evidence on that point available 
and was given no satisfactory answer. It 


the plaintiff cannot be said'to be taken by 
surprise. He has failed to produce ade- 
quate evidence on a vital point notwith- 


standing a specific warning in the written © 


statement. Nor has he contended at any’ 
stage of the trial that he was taken by 
surprise, or would be able to meet the 
pointif an adequate opportunity was fur- 
nished to him. : 

On the other hand, itis clear that it is 
a point on which the learned Judge largely 
relies in dismissing the plaintiff's case. 
He says :— 

“ As to the margin money demanded, 
apart from the entry of sale, there is no 
independent evidence before the Court as 
to the rates of cotton when on November 1 
and 2 the demand for margin money was 
first made by the plaintiff.” 

Then lower down he says :— 

“ As to the exact rate between November 
land 2, thereis no independent evidence 
and, thefefore, defendant No. 1 was, I 
think, right in his contention that there was - 
no immediate necessity for margin money, 
that the so-called closing was a purely 
nominal transaction which plaintiff was not 
entitled todo in order to get for himself 
with a cousin a possible gain of Rs. 5,000.” 

The reference to this closing transaction 
is that it was alleged to have been made 
with a firm of Anandlal Keshavlal consist- 
ing of the plaintiff and a cousin of his not 
before the Court. But the circumstances | 
surrounding the alleged transaction with 
this firm are of a highly suspicious charac- 
ter, and I do not think that the entry of the’ 
alleged sale to this firm of Anandlal 
Keshavlal on November 28, can be said to 
prove that the market rate at that date was 
Rs. 435 as alleged. 

Therefore, in the present caseI think it 
would be wrong of us to send the case back 
for further evidence or a remand, and that 
to do so would only open a most undesirable 
door to loose practices, and in some cases 
to possible fabrication of further evidence. 
Nor dol regard it as any hardship on the 
plaintiff that we should take this particular 

‘eourse. The transactions in question 
were not ofa nature that need excite any 
particular sympathy from the Court, The 
plaintifl's firm was a mushroom firm, and 

è 
e 
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the transactions in question woyld seem 
‘to have been clearly speculative transac- 
‘tions, even if they were not wagering trans- 


‘actions as found by the learned Judge. 
appears, therefore, to me to be a casé where ~ 


Accordingly, in my judgment, the plaint- 
iff fails because he does not establish the 
facts necessary to justify his call for margin 
and subsequent closing of the contract. 

In that.view of the case it is unnecessary 
to decide whether the transaction was a 
wageringone. Butif contray to the view 
which Itake the plaintiff ought. still to be 
‘allowed tolead further evidence te prove 
‘the market rate on the material dates, I 
should, with all respect to the learned Judge, 
be unable to agree with his finding on the 
question of wagering, as Ido uot think 
that on the facts of this case we should 
hold it proved that there was a common 
intention to wager. The difficulties in 
establishing a defence of wager are set out 
in the judgment of Sir Norman Macleod 
in Manalal Raghunath v. Radhakison Ram- 
jiwan (2). And although the Court in that 
particular case was able to infer from the 
surrounding circumstances that the transac- 
.tions were wagering ones, they are in- 
‘ sufficient, in my opinion, in the present case, 
to enable the Court so to do. Itis true 
that the plaintiffs have not satisfactorily 
established the existence of genuine con- 
tracts with third parties as in Bhagwandas 
Parasram v. Burjorji Rutionji Bomanji (3) 
and Sobhagmal Gianmal v. Mukundchand 
Balia (4). But, speaking for myself, I see 


-little to distinguish the present trans- 


action from,a common type of business 
dealing between a pacca adatia in Bombay 
and his up-country constituent. It may be 
speculative, but it does not follow that it 


was a wagering contract in the eyes of the 
law. 


I should also notice one further defence, 
viz., asto theformof this action and the 
prayer in the plaint. The plaintif was 
one of three partners, and he brought this 
suit in his own name describing himself 


(2) 62 Ind. Cas. 361; 45 B. 386; 22 Bom. L. R. 
018. 
(3) 44 Ind. Oas. 284; 45 I. A. 29; 20 Bom. L.'R. 561: 


_ 23 M. L. T. 203; 34 M, L. J. 305;4 L. W. 229; 16 A. 


L. J. 241; 27 O. L. J. 358; (1918) M. W. N, 315; 22 0, 
W. N. 625; 7 L. W. 577; 42 B. 373; 11 Bur. L. él. 21) 


` Œ. 0) 


(4) 98 Ind. Cas. 338; 28 Bom. L. R. 1376; A. I R. 
1926 P. O. 119; (1926) M. W. N. 830; 51 M. L.J. 809; 
44.0. L. J. 309; 53 I. A. 241; 38 M. L. T.16; 51° B, i 
(P, 0) , 
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in the title as “till lately carrying on 
business under the name style and firm of 
Khemchand Keshavlal,” and joining his 
two partners Nandlal and Madhavlal as 
defendants Nos. 2 and 3. In para. 1'he 
pleaded that “the plaintiff was until recently 
carrying on business in partnership with 
defendants Nos.2 and3 under the name 


style and firm of Khemchand Keshavlal,” - 


which firm was dissolved in or about 
the beginning of the Samvat year 1978 
(October 31, 1921) and that “the defendants 
“Nos. 2and 3 are at present at their res- 
pective native places,” and he did not 
seek any relief “against them but they are 
made mere formal parties to this suit.” 
In para. 7 he pleaded thatthere was then 
due by defendant No. 1 to the said firm of 
Khemchand Keshavlal the sum of Rs. 5,583. 
And after pleading in para. 9 that defendants 
Nos. 2 and 3 resided at Takadi (in the 
Ajmer District) and Chandpore (in Jaipore) 
the plaintiff prayed for the payment of the 
above sum to himeelf. 
In so far as the plaint prays for payment 
to himself this difficulty can, I think, be got 
‘over under O. VII, r. 7, which provides 
that itis not necéssary to ask for further 
or other relief. Oonsequently, I think, it 
“would have been open to the Oourt to 
treat the plaint as having a prayer for 
further orother relief, and, accordingly, 
` to decree payment, if at all, not to the 
plaintiff alone bat to the plaintiff and the 
defendant partners. In this respect I am 
unable to agree with the view to the contrary 
which the learned trial Judge took. | 
A further point as to whether it was open 
to thé plaintiff to sue as such making 
his co-partners defendants is more doubtful. 
-As pointed out in Luke v. South Kensington 
Hotel Co. (5) by Sir George Jessel, this 
course may be adopted where substantial 
-grounds are shown, But I am not satisfied 
that itis sufficient merely to plead that 
the co-partners are at their native places, 
“Nor isit shown that the plaintiff made 
any request to his co-partners to join him 
as co-plaintiffs and that they refused. On 


. the other hand, the evidence at the trialis. 


to the effect that there were disputes be- 
*tween the partners, and that there were 
cross accusations as to misappropriation of 
partnership property. Under thése circum- 
stances, it would hardly be possible for them 
to join as co-plaintiffs and act by a common 
5) 1879) 11 Ob, D, 121;48 L, J. Oh, 361; 
gost WR 574, F J. Oh. 361; 40 L.T, 
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Solicitor,. On the whole, therefore, I should 
have been prepared tọ decide this point 
in favour of the plaintiff subject to impos- 
ing some penalty for his defective plead- 
ing. 

There is yet a further point taken by 
defendant No.1, viz., that the suit abated 
by reason of the death of defendant No. 2 
after the filing ofthe plaintand the failure 
to bring his legal representatives on the 
record. Having regard to Motilal Bechardass 
v. Ghellabhai Hariram (6) we do not think 
that that contention is well-founded. ‘In 
that case Mr. Justice Bayley, and Mr. 
Justice Farran decided that, notwithstand- 


“ing 8.45 ofthe Indian Contract Act, ib is 


not imperative to add the legal repre- 
sentatives of a decedsed co-partner ‘to an 
action for recovery of a debt by the surviv- 
ing partners, This follows the English 
practice ‘as exemplified in Ellis v. Wadeson 
(7). Moreover, under the Bnglish practice, 
it is clear from In re Bourne, Bourne v. 
Bourne (8) that a surviving partner has 
the right and indeed the duty to wind up 
the partnership affairs, and for that purpose 
to recover the assets and pay the debts. 
Under these circumstances, I should, if 
necessary, have been prepared to hold that 
the alleged debt passed to the surviving 
partners and that, accordingly, it was not 
necessary to bring the personal representa- 
tives of the deceased partner on to the 
record. In the view, however, which I 
take of the point as to margin I think that 
the appeal should be dismissed with costs, 
Blackwell, J.—I concur. j 


A. N. A. . Appeal dismissed. 
(6) 17 B. 6; Chitty’s S. ©. C. R 336; 9 Ind, Dec. 


(N. 8.) 4, | 

(7) (1899) 1 Q. B. 714; 68 L. J. Q. B. 604; 47 W. 
R. 420; 80 L. T. 508; 15 T. L. R. 274, 

(8, (1906) 2 Ch. 427; 75 L. J. Che 779; 54 W. R 
559; 95 L. T, 131. 


RANGOON HIGH COURT. 
Civit Reviston No. 451 oF 1925. 
January 6, 1927. 

Present :—Mr. Justice Maung Ba. 

P. L. T. L. CHETTYAR FIRM AND OTHERS 

—ÅPPLICANTS 
versus 
MAUNG THA LU AND OTHERS— 
RESPONDENTS. 
Civil Procedure Code (Act V of 1908), Q. XL, 1 kesa 
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Receiver's account—Objection by party—Procedure— 
Order directing party to file regular suit against 
Receiver, legality of. 

Where after the submission of accounts. by a 
Receiver a Commissioner appointed to ascertain the 
mesne profits gives a higher figure as mesne profits 
than that shown by the Receiver, the proper course to 
be adopted is to hold an enquiry to find out whether 
the Reéeiver has occasioned any loss by his wilful 
default or gross negligence and to pass an order under 
O. XL, r. 4, Civil Procedure Code, or if desired to 
proceed against the sureties under s. 145. It is not 
proper to direct the parties to institute a regular 
suit against the Receiver and his sureties. 

Civil revision from the order of the 
Additional District Judge, Pegu, in C. R. 
No. 35 of 1919. 

Messrs. Cawasjee Sen and Banerjee, for 
the Applicants. 

Mr. Paw Tun, for the Respondents. | 

JUDGMENT.—This is an application 
to revise the order of the learned Addi- 
tional District Judge of Pegu, directing 
the institution of a regular suit against 
the Receiver and his sureties. 


That order is obviously wrong. The. 
Receiver was appointed to collect rents of 


the suit paddy lands for one year, namely, 
1919-20. He was discharged on 3rd May, 
1920. He filed accounts on 16th June, 1920. 
Those accounts were unchallenged. The 
amount admitted as received by him was 
Rs. 4,455 and the same was paid into.Court 
later. 

The Commissioner appointed later to 
find.out the amount of mesne profits seems 
to have given a different figure. The 
proper course to pursue was to hold an 


enquiry to find out whether. the Receiver. 


had occasioned any loss by his. wilful 
default or gross negligence and. to pass 
an order under O. XL, r. 4, Civil Procedure 
Oode, or if desired to proceed against the 
sureties under s. 149 as pointed out in 
Maung Po Thein v. Ma Waing(l). 

{ set aside the order of the Additional 
District Judge and direct that an enquiry 
be held asindicated above. The applicants 
are entitled to their costs, in this Court. 

A. Order set aside. 


(1) 59 Ind. Oas. 844; 10 L. B. R. 236; 13 Bur, L.T. 
91. 
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CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE DECREES 
Nos. 2222 anp 2233 or 1923! 
February 10, 1926. 
Present:—Mr. Justice Suhrawardy, 
“and. Mr. Justice Graham. 
HARA PRASAD GAIN AND oTHERS— 
_  Puarintirrs—APPELLANTS 

woes versus 
GOPAL CHANDRA GAIN AND OTHERS 


—DEFENDANTS—RESPONDENTS. 

Bengal Public Demands Recovery Act (ITI B. C. of 
1913), 88.7, 28, 87 —Sale—Omission to fill up certificate, te 
serve notice of proclamation of sale, etc., effect of— 
Signing of notice with stamped signature—Death of 
debtor. after attachment and before sale—Suit to set 
aside sale on ground of fraud and irregularities—-- 
Fraud not proved—Failure of entire suit---Limitation 
Act (IX of 1908), Sch. I, Art. 12—Time when begins 
to run—'Final confirmation'—Lis pendens, plea of. 


The omission to fill up the blanks in the certificate 
portion of form No. 1 of the Appendix to the Bengal 
Public Demands Recovery Act is not a material 
omission invalidating the certificate where the tabular 
statement in the form has been duly filled up. Ip. 
999, col. 1.] 

Mohi-ud-din v, Pirthichand Lal Choudhury (1), dis- 
tinguished. . 

A notice under s. 7 ofthe Bengal Public Demands 
Recovery Act may be signed by the Certificate Officer 
with a lithographic signature. [p. 999, col. 2.) 

Failure to give notice to the certificate debtor be- 
fore drawing up the proclamation of sale is a mere 
irregularity. [ibid.] . 

It is not open to the debtor or his legal representa- 
tiye to take exception to the validity of a sale 
on the ground that the statement that the holding 
should be sold with power to annul all encumbrances, 
was wanting in the sale proclamation. [p. 998, col. 2; 
p. 1060, col. 1.] 

Under the tenancy law, the purchaser of an occu- 
pancy holding sgld for arrears of rent takes it with 
certain defined rights and the omission to mention 
such rights cannot invalidate the sale. [p. 1000, col. 


Omission to publish a sale proclamation at the 
local Thana as required by the rules isnot fatal to 
the sale. [ibid.] 

In view of the provisions of s. 23 of the Bengal Public 
Demands Recovery Acta sale cannot be set aside 
by a Certificate Officer without proof of material irre- 
gularity and consequent substantial injury, and it 
cannot be set aside without such proof evenin a 
separate suit. [ibid.] 


The death of a debtor after attachment of his pro- 
perty and before sale does not necessarily invalidate 
the sale; such a sale holds goed until appropriate 
steps are taken to set itaside. [p. 1000, col. 2.] 

Sheo Prasad v. Hira Lal (2) Net Lall Sahoo v. 
Sheikh Kareem Bux (3) and Bepin Behari Bera v., 
Shashi Bhushan Datta (4), followed. 


A suit by a debtor to set aside a sale under the Bengal 
Public Demands Recovery Act on the ground of fraud 
and material irregularity in the conduct of the sale 
must fail where the debtor fails to prove fraud inas- 
much as inthe absence of fraud the questionscan 

only ki determined by the Certificate Officer. [p. 1001, 
gol. 1. : 


. 998 . 

Limitatidh for a. suit .to..set-aside a-sale under the 
Bengal Public Demands Recovery Act runs under Art. 
12 of Sch. Lof the Limitation Act only from the date 
of the final confirmation of the sale, and so long as the 
sale is under the consideration of the Revenue Au- 
thorities it cannot be said to have been confirmed 
and become final. [p. 1001, col. 2; p. 1002, col. 1.] 

Baijnath Sahai v.: Ramgut Singh (6) and -Nritya- 
moni Dassi v. Lakhan Chunder Sen (7), followed. 

The plea of lis pendens cannot be allowed to be 
raised for the first time at the hearing of a second 
appeal. [p. 1003, col. 1.J cee - 


Appeals against the decrees of the Dis- 
trict Judge, Midnapur, dated the 13th 
August, 1923, reversing those of the Sub- 
ordinate Judge, Midnapur, dated the 2lst 
August, 1922. 


Dr. Dwarka Nath Mitter, Mr. Amarendra 
Nath Bose, Babus Apurba Charan Mukher- 
jee and Pramatha Nath. Bandcpadhya, for 
the Appellants, 

Messrs. Ram Chunder Mozumdar, Satya 
Charan Sinha and Sisir Kumar Ghoshal, 
Babu Surendra Nath Gaha and Moulvi 
Nuruddin Ahmad, for the Respondents. 


JUDGMENT. 


Suhrawardy,J.—These appeals arise 
out of a suit by the appellants for re- 
covery of possession of one-half share of 
the plaint lands on declaration of their 
alleged title therein and setting aside the 
sales ofthe properties under the Public 
Demands Recovery Act (III of 1913 B. O.). 
It will be necessary .to mention a few dates 
in order to understand fully thè contentions 
raised by the parties in these cases. The 
properties are four in number, and are 
described in Schedules ka, kha, ga and 
gha of the plaint. The Schedule ka pro- 
perty was sold under a certificate issued 
by the Certificate Officer under the Public 
Demands Recovery Act and purchased by 
defendant No.1 on the 28th October, 1918. 
The sale was confirmed on the 3rd January, 
1919, and delivery of possession was given 
to the purchaser on the 23rd August, 1919. 
The sale of ‘kha’ property was held on the 
23rd December, 1918, and confirmed on the 
9ith February, 1919, and delivery of pos- 
session made to. the purchasers, defendants 
Nos, 2 and 3 on the Ist September, 1919. 
‘Ga’ property was sold on the 28th October, 
1918, and „the sale was confirmed on the 
3rd January, 1919, and delivery made to 
the purchasers, defendants Nos, 2 and 3, 
on the Ist November, 1919. The sale of 
gha ‘property was held on the 2nd Decem- 
per, 1918, and confirmed on the 3rd Feb- 
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ruary, 1919, and delivery of possession given 
to the purchaser, defendant No. J, on the 
lst September, 1919. The plaintiffs based. 
their title on a mortgage executed by de- 
fendants Nos. 5 to 15 who had an 8- 
annas share in the properties in favour of 
the plaintiffs in December, 1903. A suit 
upon the-mortgage was brought by the 
plaintiffs in 1917 and a decree for fore- 
closure was passed in favour of the plaint- 
iffson the 8th March, 1919. The other 8- 
annas share was also mortgaged by the. 
owners thereof to defendant No. 1 who ob- 
tained a decree on itand in execution thereof 
purchased the property. Jt is not neces- 
sary to consider it as itis not in controversy 
in these cases. : 

The Subordinate Judge in the trial 
Court held that the sales were not liable 
to be set aside; but as he found that they 
were vitiated by fraud he held that they 
were not binding on the plaintiffs and did 
not affect the plaintiffs’ 8-annas share 
in the property. The defendants appealed 
and the learned District Judge was of opin- 
ion that the plaintiffs had failed to prove 
fraud and that the sales were not liable 
to be set aside on the ground of irregula- 
rities mentioned by the plaintiffs. In this 
view the learned Judge reversed the deci- 
sion of the trial Court and dismissed the 
plaintiffs’ suits. Against these decrees 
these appeals have been preferred by the 
plaintiffs and various grounds have been 
urged on their behalf which will be noticed 
in the course of the judgment. : 

It is argued, in the first place that the 
principle of lis pendens should apply in the 
present case and it should be held that the 
purchasers in the certificate sale took the 
properties subject to plaintiffs’ mortgage- 
decrees. This ground was not taken in the 
plaint or in any of the Courts below nor 
in the grounds of appeal presented to this 
Court. It was taken for the first time at 
the hearing and we have disallowed the 
plaintiffs’ prayer to raise it at this stage of 
the case. I need not say further upon this 
matter. 

It is next argued that the sales were void 
and illegal on the grounds: (1) that there 
was no proper certificate under the Publie 
Demands Recovery Act in virtue of which 
the sales were held ard, secondly, that 
notice unders.7 ofthe Act was not pro- 
perly served. As to the first of these 
grounds the objection is that all the blank 
spaces in the form appended, to the Act 


[100 i. ©. 1927] 


and the certificate under it, being form 
No. 1 of the Appendix to the Act, were not 
filled up. The columns of the tabular 
statement in that form were properly filled 
up but the blanks in the certificate portion 
were not written up. The sentence runs 
thus: “I hereby certify that the above- 
mentioned sum of Rs. '` ig due to 
the above . from the defendants 

. . . I further certify that the above 
mentioned sum of Rs, is justly 
recoverable and that its recovery by suit 
is not barred by law.” The ellipses in this 
form were not supplied and it is objected 
that due to this omission the certificate is 
not one which can be called a valid certi- 
ficate under ss. 4 and 6 of the Public 
Demands Recovery Act. It appears from 
a perusal of the certificate filed in this case 
that the columns in the tabular form were 


properly filled up; namely, the name and 


address of the certifieate-holder, the name 
and address of the certificate debtors and 
the amount of public demand for which 
the certificate was signed were mentioned. 
The omission, therefore, to mention these 
names andthe figures ina portion of the 
form cannot be taken to bea material omis- 
sion which would goto the length of in- 
validating the certificates. The idea under- 
lying the filling up of the form is that the 
debtor should have information of the 
specific sum claimed from him and the 
particulars thereof. In the certificate, as 
it stands, all the necessary information is 
given. In thig connection reference has 
been made to the case of Mohiuddin v. 
Pirthichand Lal Choudhury (1). There the 
facts were very different and the learned 
Judges on those facts were justified in 
holding that the certificate was not a valid 
one under the law. In that case, as here, 
blank spaces under the tabular statement 
were not filled up and in the columns of 
the table the amount recoverable from 
the debtors was not correctly stated. 
Under column 4 where the amount of public 
due for which certificate is signed has to 
be put the sum mentioned was different 
from the amount put in column 5 which 
requires particulars of the public demand 
to be inserted. The debtors, therefore, it 
was rightly assumed were not in a position 
to ascertain as to what was the actual 
amount demanded from them. On these 
facts the learned Judges rightly remarked: 


(1) 31 Ind, Gas. 664; 19 Q. W, N, 1159. 
s 
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“It is consequently impossible to say to 
what precise figure “in the tabular state- 
ment reference was intended to be made 
by the expression ‘the above-mentioned sum 
of Rs. . . inthe certificate.” No 
such doubt with regard to the precise figure 
of the amountrecoverable from the debtors 
exists in the present case. The “above- 
mentioned sum of Rs, . was the sum 
mentioned in column 4 and there can be 
no doubt about it. I am accordingly of 
opinion that the certificate cannot be held 
to be invalid on the ground that the blank 
spaces were not filled up before it was 
signed by the Certificate Officer. 

As to the other ground with regard to the 
non-service of notice under s. 7 of the Act, 
it has been found by the Courts below 
that notice wasserved. But the objection 
on behalf of the appellants rests on the 
informal nature of the notice. The notice 
bears the lithographic signature of the Cer- 
tificate Officer. Itis argued that it is not 
signed by the Certificate Officer as required 
by Form No. 3 of the Appendix to the 
Act read with 8.7 of the Act. I have not 
been able to discover any law under which 
it is incumbent on the Certificate Officer 
to sign the notice with his own hand. In 
s. 2 (20) of the Civil Procedure Code ‘signed’ 
is defined ‘save in case of a judgment or 
decree’, as including ‘stamped.’ A notice 
is neither a judgment nor a decree. This 
objection with regard to the facsimile sig- 
nature of the Certificate Officer would have 
been effective in case of a certificate which 
has the force ofa decree. But under the 
ordinary law of procedure a notice may be 
and is. generally signed with stamped sig- 
nature. This objection also fails, 

Several irregularities have been pointed 
out in the procedure adopted in connection 
with the sale before the Certificate Officer 
which, it is contended, would make the 
sales liable to beset aside. It is pointed 
out that notices were not served under 
r. 46 (2) ofthe Rules framed by the Local 
Government under the Act. That sub-rule 
says thatthe proclamation of sale shall be 
drawn up after notice to the certificate 
debtor. This notice, iteis argued, was not 
served, and, therefore, the sale should be 
held to be bad. In my opinion, thjs is a 
mere irregularity which it is not proved 
has caused injury toany party. It isalso 
stated that under rule 46 (4), the sale pro- 
clamation should state that the holding 
should be sold with power to annul all 


. . e 
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encumbranoes, and as this statement is 
wanting in the. sale-proclamation the sale 
is not one under the law. This objection, 
if there is any force in it, is available to 


the purchaser; but it does not lie in the. 


mouth ofthe debtor or his representative 
to take exception to the validity of the sale 
on this ground. It may be mentioned here 
that the properties are occupancy holdings 
under the Government Khas Mehal. Un- 
der the tenancy law, the purchaser of an 
oecupancy holding sold for arrears of rent 
takes it with. certain defined rights the 
omission to mention which cannot invali- 
date the sale, ° 

Then it is argued that the sale-proclama- 
tion was not published at the local Thana 
under r. 47 (3). This omission, too, is not 
fatal to the sale. Evenif these irregular- 
ities are taken to be material irregularities, 
they must be such as to cause injury to 
the debtor. The plaintiffs’ case is that the 
properties. were sold at an inadequate price, 
But none of the Courts below has held that 
this inadequacy of price was due to any 
of these irregularities or that the inade- 


quacy is such as to raisea presumption to. 


that effect. After the sales the plaintiffs 
applied under s. 23 of the Act to have the 
sales set aside on the ground of these irre- 
gularities and the application was dismiss- 
ed. That section provides that a sale may 
be set aside on the application of any per- 
son whose interests are affected by the sale 
on the ground that notice was. not served 
under s.7 or on the ground of irregularity 
in the certificate proceedings ar in pub- 
lishing or conducting the sale, provided 
hat no such sale shall be set aside on any 
euch ground, unless the Certificate Officer 
is satisfied that the applicant has sustained 
substantial injury by reason of irregular- 
ities. This suit having been brought to 
set aside a sale, held under the Public 
. Demands. Recovery. Act, can .only succeed 
and the sale set aside on the ground men- 
tioned in s. 23, namely, that there was 
a. material irregularity which has caused 
substantial injury. If the sale is not liable 
to beset aside by the Certificate Officer 
without proof of material irregularity and 
consequent substantial injury, it cannot 
«be set aside in a separate suit without such 
proof. , 7 , 

An objection is alsc taken to the valid- 
ity of the sale on the ground that in 
S. A. No. 2222 of 1923¢ one of the judg- 
ment-debjors had died after attachment, 
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but before the sale. It is contended that, 
at any rate, the share of that judgment- 
debtor is not affected by the sale. This.. 
objection also should not prevail. It has 
been held in the cases of Sheo Prasad v. . 
Hira Lal (2) and Net Lall Sahoo v. Sheikh 
Kareem Buz (3) that the death of a judg- 
ment-debtor after attachment of the pro- 
perty and before sale does not necessarily 
invalidate the sale; and it has been point- 
ed out in Bepin- Behary Bera v. Shashi 
Bhushan Datta (4) that such a sale is good - 
unless appropriate steps are taken to have 
it set aside. 

The next question which is of some 
importance in this case.is as to the nature 
of the suit brought by the plaintiffs. The 
plaint, as it stands, seeks to recover pos- 
session of the properties after setting aside 
the certificate sale. The prayers in the 
plaint are to the following effect:—(ka) 
After setting aside the sales the plaintiffs 
may be given possession of their 8-annas 
share after declaration of their title there- 
to; (kha) the certificates and the sales 
held by the Certificate Officer of Contai 
in the following cases (Nos. ............ ) were 
fraudulent and collusive; and the processes 
not having been served in the mofussil the 
sales may be held as not binding on the. 
plaintiffs; (ga) that it may be held that. 
defendants Nos. 1 to 3 have acquired no 
right under those sales anda decree may 
be passed against them. The other two. 
prayers arein respect of costs of the suit 
and mesne profits. The suit, as made out 
in the plaint, is one for setting aside the. 
sales on the ground of fraud and also on 
the ground of irregularities pointed out 
therein. It, therefore, comes within the 
ambit of s. 37 of the Act. That section. 
says that all matters relating to execution, 
discharge or satisfaction of a certificate 
should be determined by the Certificate 
Officer; and that a suit may be brought 
in a. Civil Court in respect of any such 
question on the ground of fraud. This 
section is analogous to s. 47, Civil Pro-’ 
cedure Code. Matters relating to execution 
of the certificate must be determined by 
the Certificate Officer who answers to the 
executing Court within the meaning of 
s. 47, Code of Civil Procedure. A suit in 


| D 12 A 440; A. W. N. (1800) 103; 6 Ind. Dec. (x. 3.) 


(3) 23 O. 686; 12 Ind. Dec. (x.5.) 456. 
a 22 Ind. Cas. 95; 18 O. L. J. 628; 18 ©, W. N, 


. to prove any fraud, 
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the ‘Civil Court will only lie on the ground 
of fraud and not on the ground of ir- 
regularities in the conduct of the sale. It 
having been found by the lower Appel- 
late Oourt, which finding of fact we are 
unable to disturb, that the plaintiffs failed 
the plaintiffs’ suit 
must necessarily fail as in the absence of 
fraud it is taken out of s. 37 of the Act, 
end the rest of the questions can only be 
determined by the Certificate Officer. Re- 
ference in this connection may be made 
to the case of Basanta Kumar Pal v. Haren- 
dra Nath Mukhopadhya (5). 

The next question that arises in this 
connection is whether the plaintiffs are 
representatives of the certificate debtors 
within the meaning of s. 37 of the Act. 
It has been found by the learned District 
Judge that the certificates were issued 
against the tenants who were recorded in 
the Settlement Record and they were the 


. persons recorded as tenants in the land- 


lord's sherista. On these facts the learned 
Judge has held that the certificates that 
were issued against the recorded tenants 
had the effect of rent decrees and, there- 
fore, the plaintiffs must be taken to be 
bound by them as representatives of the 
debtors. It is further to be noted in this 
connection that the defendants became 
purchasers of the shares of these holdings 
after the certificate sales and even after 
the confirmation of the sales, There can, 
therefore, be no doubt that if the sales 


` were good as against the defendants Noa. 


5 to 15, they were binding upon the 
plaintiffs also. On the above considera- 
tions it is clear that the suit is one by 
its constitution and scope under s. 37 of 
the Act and as the plaintiffs have failed 
to prove fraud jt is liable to be dismissed. 


The learned Judge has also taken the 
view that the suitis barred by limitation. 
If I could have agreed with the view taken 
by the learned Judge on the ground of 
limitation, it would not have been necessary 
to go into the other matters. But it seems 
tome that the view taken by the learned 
Judge is not on the authorities correct. 
The learned Judge holds that the suit is 
barred under Art.°12 of the Limitation 
Act. There can be no doubt that that 
Article is applicable, Itsays that a suit 
to set aside asale such as asale under the 


(5) 91 Ind, Cas, 796; 30 O., W. N. 36; A.T, R. 1926 
Cal; 107. : 
r ate 8 
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Public Demands Recovery Act must be 
brought within one year from the date 
when the sale is confirmed or otherwise be- 
comes final and conclusive. The question, 
therefore, is, when did the sales become final 
and conclusive? By the use of the word 
“otherwise” in the third column it is meant 
that the time runs from the date when the 
sale is confirmed and takes effect as conclu- 
sive or when it otherwise becomes final and 
conclusive. The starting date, therefore, 
for limitation should be the date on which 
the sale has become final and conclusive 
and cannot be disturbed by aay of the 
means provided in the law of procedure 
except by means of a suit to which the 
Article is held to apply. In the present 
case we find that the sales were confirmed 
on the 3rd January, 3rd February and 24th 
February, 1919. The suit was brought on 
the 3rd June, 1921. Apparently it was 
brought more than one year after the con- 
firmation of the sale. But it appears thet 
an application was made to the Certificate 
Officer to set aside the sales and it succeed- 
ed. The sales were set aside on the 19th 
April, 1920. An appeal was taken from this 
order to the Collector who set it aside and 
restored the sales on the 18th May, 1920. 
There was a further application for review 
before the Commissioner but as there are 
no proper materials on the record to find 
out the date on which that application was 
dismissed, it cannot be referred toin this 


connection. The fact that appears on the: 


evidence is that the sale was set aside in 
April, 1920, and that no suit to set aside the 
sale could have been brought till the sale 
was again confirmed in May, 1920. The 
present case is governed by the decision of 
their Lordships of the Judicial Committee 
in the case of Baijnath Sahai v. Ramgut 
Singh (6). In that case similar circum- 
stances existed and the sale which was set 
aside at one stage of the proceedings in 


“the Revenue Courts was finally confirmed 


by the Board of Revenue. Their Lordships 
held that time under Art. 12, Limitation 
Act, should run from the date of the final 
confirmation of the sale. In fact, there is 
enough indication in the judgment of the 
Judicial Committee in support of the view 
that so long as the sale is under considera- 
tion of the Revenue Authorities, it cannot Be 
said to have been confirmed and become 


2 bd * 
(6) 23 ©. 775; 23 I. A.45; 7 JSar. P, C, J. 1; 12 Ind. 
Dee. (N. 3.) 514 (P. 0). i i 
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final and conclusive. The date from which 
time is to be counted under Art. 12 must 
be the date on which the sale is confirmed 
and hasalso become final and conclusive. 
If time is counted from the 18th May, 1920, 
when the order of the Oertificate Officer 
setting aside the sale was reversed by the 
Collector and the sale restored, which 
must be the date on which it can be said 
that the sale was confirmed and acquired 

„ its conclusive character, the plaintiffs’ suit 
is within time, if allowance is made for the 
period occapied in serving notice on the 
Secretary of State under s. 80, Civil Pro- 
cedure Oode, as is provided for ins. 15 (2), 
Limitation Act. In this connection .the 
principle which should govern the case 
where such circumstances exist is also 
indicated in the decision in the case of 
Nrityamoni Dassi v. Lakhan Chunder Sen 
(7). It may also be argued with sufficient 
force that when a sale is once set aside, it 
ceases to exist and the cause of action 
which accrued at its confirmation also ceases 
to exist and if it is again confirmed by the 
Appellate Authority it must be taken that 
confirmation should date from the judgment 
of such authority. It is also worthy of note 
that s. 9 of the Limitation Act has not been 
extended to proceedings under the Public 
Demands Recovery Act. In this view I 
hold that the suit is not barred by limita- 
tion. But in the view that [ have taken on 
the merits of the case it must fail. 

One other submission is made which 
requires notice. It was suggested that the 
plaintiffs, at any rate, are entitled to relief 
under the Bengal Tenancy Act as their 
interest in the properties isan encumbrance 
within the meaning of s. 16!, Bengal 
Tenancy Act, and as it has not been avoid- 
ed,a decree should be made in their favour 
in respect of their mortgage or purchase of 
8-annas share in the property. As I have 
said, the suit is not framed in such a way 
as to give the plaintifis any relief under 
this head. The suit is purely and simply 
one under the Public Demands Recovery 
Act and no further relief was prayed for by 
the plaintiffs jn the suit nor can it be 
given to them in the present stage of the 
pleadings. This question was raised before 
the Subordinate Judge but as he, was of 
opinion that the sale was liable to be set 
agide on the groupd of fraud he ‘did not 


(7) 33 Ind. Cas. 452; 43 O. 660; 24 O. L. J. 1; 20C. 
WN. 522; 30 AL L, J. 529; (1916) 1 M. W.N. 839, 3 
IL, W. 471; 18 Bom. L. R. 418; 20 M. L. T, 10 P. 0). 
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enter any finding upon it. There is no 
indication that this point was taken before 
the Court of first appeal. But it may be 
argued, on the other hand, that as the 
plaintiffs were respondents, they had no 
opportunity of taking it before that Court. 
Be that as it may; this question is foreign 
to the present suit and cannot be determin- 
ed init, 

The result of the above consideration is 
that these appeals fail and must be dis- 
missed with costs. The Secretary of State’ 
should get separate costs. 

Graham, J.—These two appeals have 
arisen out of asuit brought by the plaintiffs, 
who are now the appellants before us, to 
recover possession of an 8-annas share in 
the plaint lands on declaration of their title 
and after setting aside four sales thereof 
held under the Public Demands Recovery 
Act, The lands in suit are Government 
khasmahal lands and appertain to 4 jotes 
described in 4 Schedules to the plaint ka, 
kha, ga and gha. The landlord is the 
Secretary of State in Council, and was de- 
fendant No.4. The defendants Nos. 1, 2 
and 3 purchased the lands at certificate 
gales and obtained delivery of possession 
cn the 23rd August and Ist September, 
1919. The suit was instituted on the 
3rd June, 1921, and was contested by. 
the defendants Nos. 1 to 4. Some of 
the other : defendants filed written state- 
ments, but did not contest the suit. 
A number of issues were framed into 
which it is not necessary to go in detail. 
The trial Court found that the plaintiffs 
had got asubsisting right inahalf share 
of the lands in suit and.that the certificate 
sales had not affected that right. It ac- 
cordingly gave the plaintifis a decree toge- 
ther with a declaration that the certificate 
sales were not binding upon them, and 
that defendants Nos, 1 to 3 had not thereby 
acquired any rightas against the plaintiffs. 
Onappeal that decision was reversed by 
the learned District Judge who held that 
the suit was barred by limitation, that the 
allegations of fraud had not been substanti- 
ated, and that the certificates were issued 
against the recorded tenants and had the 
effect of rent decrees. 

The plaintiffs have now appealed and the 
following points have’ been argued by the 
learned Advocate who appeared on their 
behalf: ~ 

1. Firstly, it is contended that the 
principle of lis pendens applies to the case, 


. 
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and that the plaintifs, who havea para- 
mount title, cannot be deprived of their 
rights by anything that took place at the 
certificate sales. 

:2. Secondly, itis urged that the sales 
were vitiated by a number of irregularities, 


seven of which have been particularly, 


‘ referred to. 


3. Thirdly, it has been argued that the- 


Court of Appeal below erred in law in 
holding that the certificate sales had the 
effect of asale under a decree for arrears 
of rent, and that they were binding on the 
plaintiffs. 4 

4. Fourthly, that the learned District 
Judge should have gone into the question 
whether notices under s. 167 ofthe Bengal 
Tenancy Act were served or not, this point 
not having been decided by the trial Court 
owing to the view taken by it of the case 
which rendereda decision by it on this 
point unnecessary. 

5. Lastly, it was contended that the 
Court belowerred in holding that the suit 
was barred by limitation. 

With regard to the first contention, viz., 
lis pendens, it may be ohserved that this 
point was never raised in the pleadings, no 
issue was consequently framed thereon, nor 
has it been even included in the numer- 
ous grounds of appeal taken in this Court. 


Furthermore, we are,informed that notice. 


was served upon the respondents shortly 
before the date fixed for hearing this ap- 
peal of a new ground of appeal, and that 
even at that late stage the question of lis 
pendens was not raised. In these circum- 
stances I do not think that this ground 
ought now to be allowed to ba enter- 
tained, 

“The second point relates to the alleged 
irregularities in’ connexion with the certi- 
ficate sales. It does not appear to have 
been made clear at any stage of the case 
whether the plaintiffs, who sought to set 
aside the certificate sales, relied upon s. 
36 or s. 37 of the Public Demands Recovery 
Act. Section 36 apparently has no appli- 
cation, as it is confined to a suit to set 
aside such a saleon the ground of non- 
service of notice.. That is not the case 
here and it has been found as a fact that 
notice was served, The learned Advocate 
for the appellants has conceded that s. 36 
does not apply. He has argued that s. 37 
ig equally inapplicable, and that the plaint- 
iffa base their suit upon their paramount 
title and come under the general law 
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quite irrespective of the Public Demands 
Recovery Act. Sucha position cannot, in 
my opinion, be maintained. Where a 
special procedure is provided by a special 
Act for setting aside such sales, it seems 
tome that that procedure must be com- 
plied with. Section 37 refers to’ certi- 
ficate debtors, or their representatives, and 
the plaintiffs must. I think, be held to 
come within the latter category. The pro- 
viso to the section says that “a suit may, 
be brought in a Civil Court in respect of 
any such question (setting aside a sale 
being included) upon the ground of fraud.” 
The plaintiffs alleged fraud in their plaint, 
but the finding upon this point in the 
Court of Appeal below. is against them, 
and the learned Advocate who appeared on 
their behalf in this appeal very properly 
intimated that he did not challenge that 
finding. That being so, it appears to me 
that, the allegation of fraud having been 
negatived, the suit under the provisions 
of the Public Demands Recovery Act must 
be held to have failed: Basanta Kumar 
Pal v. Harendra Nath Mukhopadhya (5), 
I may mention here incidentally that 
though the plaintiffs-appellants disclaim 
any reliance upon the above-mentioned 
Act, and seek to base their claim upon 
what is termed their paramount right 
under the general law, they did at an 
earlier stage of the proctedings make an 
application under s. 23 of the Act, and in 
so doing may be said to have tacitly re- 
cognised that it was incumbent upon 
them to proceed under the Act. The case 
of superior right now set up was never 
made in their plaint, norindeed can it 
be said to have been raised in the ground 
in this appeal. 

The third point is that the Court of 
Appeal below erred in holding that thegales 
had the effect of a sale under a decree 
for arrears of rent, and wera binding on 
the plaintiffs. The learned District Judge 
has found that ` the certificates were issued 
against the recorded tenants and had 
therefore, the effect of rent-decrees, On 
hebalf of the appellants reliance has been 
placed, as in the Court below, upon the 
entries made in previous certificates, but 
it is difficult to see how those entries can 
prevail over the Settlement Record. Those 
entries may. moreover, have been wropg 
or again different persons may have been 
tenants at the time when those certi- 
ficates were issuèd, In my opinion, the 
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decision of the Court below upon this point 
is right. 


With regard to the fourth point the 
trial Court did not go into the question 
whether notices were served unders. 167 
of the Bengal Tenancy Act, because in the 
view ittook of thecase adecision on the 
point was unnecessary. It has been argued 
that the Court of Appeal below should 
have gone into this question. The argu- 
ment, if substantiated, would necessitate a 
romand, but as the suit has been held to 
fail in connection with the second point, 
no effect can be given to this contention. 

Finally, there is the question of limit- 
ation with whichmy learned brother has 
dealt in his judgment. On the authorities, 
including the case of Baijnath Sahai v. 
Ramgut Singh (6) decided by their Lord- 
ships of the Privy Council, it would appear 
that the suit cannot be held to be barred by 
limitation. 

The suit, however viewed as asuit under 
the Public Demands Recovery Act, failed 
as already held above and the appeals must, 
therefore, be dismissed with costs. 

A. Appeals dismissed. 





RANGOON HIGH COURT. 
Ovi MISCELLANEOUS APPEAL No. 100 
oF 1926. 

November 23, 1926. 
Present:—Mr. Justice Henry Sheldon Pratt, 
Acting Chief Justice, and Mr. Justice 

Cunliffe, e 
BHOLAI KARIM—APPBLLANT 


VEPEUS 
D. D. DESAI—Responpent. 

Provincial Insolvency Act (V of 1920), s. 24—Appli- 
cation for insolvency—Inability to pay debts—Debtor's 
evidence, whether suficient. 

An application for adjudication of insolvency should 
not be dismissed on the ground that the applicant 
has not produced witnesses to prove his inability to 
pay his debts, where he has himself deposed to his 
inability to pay his debts and this evidence is not 
disbelieved by the Court. 

Civil Miscellaneous Appeal from the Ad- 
ditional District Court, Insein, in Civil 
Miscellaneous Case No. 65 of 1926. 

Mr. Sastri, for Mr. N. N. Sen, for the Ap- 


pellant. 

JUDGMENT.—Applicant applied for 
an “adjudication on the ground that he 
could not pay his debts. On affirmation 
he „deposed to his inability but the Judge 
dismissed his application on fhe ground 
that he brought no witness, 
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Applicant was in the best position to 
know his own capacity to pay. 

The Judge did not record that he dis- 
believed him. We are of opinion applicant. 
established a prima facie case that he was 
unable to pay and his application should 
not have been refused. 

We set aside the order of the District 
Court and direct that appellant be granted 
an applicication order. ' 

A. Order set aside, 


BOMBAY HIGH COURT. 
APPEAL FROM ORDER No. 69 oF 1925, 
July 21, 1926. - 
Present:--Sir Amberson Marten, KT., 
Chief Justice and Mr. Justice Patkar. 
BHAVAN LALLU—Ptarntire 
APPELLANT 


versus 
UMAR MAHOMED BHAIJI AND ANOTHER 
—DEFENDANTS— RESPONDENTS. 

Evidence Act (I of 1872), s. 116—Landlord and: 
tenant—Estoppel of tenant against denying landlord's 
title—Mortgage of unrecognised sub-division of bhag 
—Mortgagor continuing in possession under rent-note— 
Suit by mortgagee on rent-note—Plea of illegality of 
transaction—Bstoppel—Bombay Bhagdari and Narwa- 
dari Tenures Act (V of 1862), 8. 8. 

The owner of an unrecognised sub-division of a 
bhag who kas mortgaged the same but continues to 
remain in possession by executing rent-notes to the 
mortgagee from time to time is not. estopped from 
contending, in a suit brought by .the mortgagee on 
the basis of one of such notes, that the rent-note was 
part of a transaction amounting to an alienation of 
an unrecognised sub-division of a bhag which is 
expressly prohibited by the Bombay Bhagdari and 
Narwadari Tenures Act, and consequently illegal. 


[p. 1006, col. 2.) 

Laxmanlal v. Mulshankar (1), Shridhar Balkrishna 
Vaidya v. Babaji Mula Agarya (2) and Javerbhai 
Jorabhai v. Gordhan Narsi (3), followed, 

Devidas Dwarkadas v. Shamlal Gopal (4), not fol- 


lowed. h 
Appeal from an order of the District 


Judge, Broach, in Appeal No. 40 of 1924 
reversing the decree passed, by the Joint 
Second Class Subordinate Judge at Broach, 
in Civil Suit No. 57 of 1924. 

Mr. H. V. Divatia, for the Appellant. 

Mr. R. J. Thakor, for the Respondents. 


JUDGMENT. . 
Marten, C. J.—The plaintiff here sues 
for possession under a rent-note. The 
defence is that the rent-note is only a part 
of other documents forming one transaction, 
and that if all the documents are looked at, 
it will be found that the transaction was 

ae e 
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an illegal one inasmuch asit amounted to 
an alienation of an unrecognised sub-divi- 
sion of a bhag contrary to the express pro- 
visions of s, 3 of Bombay Act V of 1862. 
The plaintiff retorts that the defendants 
being tenants under the rent-note are 
estopped under s. 116 of the Indian Evi- 
dence Act. Accordingly, issue No:1 was 
raiséd on that point, viz., “Whether it is 
open to the defendants to raise the plea 
about the void nature of the transaction 
‘and about its having been passed for in- 
terest without first surrendering possession 
to the plaintiff ?” 

In the trial Court the learned Subordinate 
Judge decided that issue in the negative. 
Consequentiy, the evidence which the 
defendants wanted to adduce in support 
ofthe remaining issues was shut out, except 
to this limited degree that by 'some bluan- 
- der the plaintiff's Pleader allowed certain 
mortgages which formed part of the docu- 
ments relating to this transaction to be 
let in evidence, although, strictly speak- 
ing, having regard to his plea of estoppel, 
he ought to have objected to their being 
exhibited. But when the defendants tender- 
ed other documents to show that the 
suit property was an unrecognised bhag 
and tendered other evidence in support of 
their defence, this was rejected. 

The lower Appellate Court reversed the 
decree of the trial Court, and remanded 
“the case for a decision on the merits. The 
‘alleged landlord appeals. A preliminary 
objection is taken by the alleged tenants 
that no appeal lies. But wethink that here 


the case was decided on a preliminary point. 


within the meaning of O. XLI, r, 23, and 
that consequently an appeal lies to us 
under the provisions of O. XLII, r. 1 (u). 

Next, as regards the present appeal itself, 
wo think the point of law as to estoppel 
yaised by issue No. 1 should be determined 
on the same basis as if the above mortgages 
had not, in fact, been admitted in evidence, 
ut had been tendered and rejected by the 
| trial Judge. 
-as the defendants were contending that the 
documents they tendered were part of one 
and the’same transaction as the suit rent- 
note, and that the transaction when viewed 
asa whole was an illegal one and was 
expressly prohibited by the Bhagdari Act, 
they were entitled to have an opportunity 
of adducing that evidence, It must be re- 
membered here that the alleged landlord 
never got possession, as the alleged tenants 


. balik 


| BHAVAN LALLU V. UMAR MAHOMED BHAIJI e` 


1005 o 


were in possession from first to last. There 
isno evidence that the alleged tenants 
have paid any rent, and consequently 
everything depends on these alleged rent- 
notes as to whether they effectually create 
the relationship of landlord and tenant 
between the parties. But, having regard 
to the defence of illegality, this is a case 
not necessarily of disputing so much a 
landlord's title as raising a defence that 
the whole transaction is an illegal one 
under the law of the land. 

That being so, different considerations 
apply from those in which ine the ordinary 
course a tenant is estopped from disputing 
his landlord’s title, For instance, in 
Laxmanial v. Mulshankar (1) to indemnify 
a Pleader against any loss which he might 
suffer under a bail-bond, a nominal salee 
deed and a nominal rent-note were passed 
by the defendant to the plaintiff. The 
plaintiff subsequently brought a suit on the 
rent-note, but itwas dismissed onthe ground 
that the consideration for the sale-deed 
was opposed to public policy, and was void 
under the Indian Contract Act. It was 
further held that as thesale-deed and rents 
note, which latter was merely intended to 
secure interest on the principal sum, were 
part and parcel of one single transaction 
the rent-note was tainted with the same 
illegality as that which affected the sale» 
deed, and was, therefore, also void. In 
dealing with the questidn of estoppel at 
page 454* it was said:— 

“Next it was urged that the defendant 
was estopped’ under s. 116 of the Evidence 
Act from pleading the true facts, inasmuch 
ashe wasa tenant of the plaintiff. But 
this, it seems to us, begs the whole question 
which is simply whether there was a valid 
ey or awe 

en again, in Shridhar Balkrishna Vai 
v. Babaji Mula Agarya (2), which kh 
Khoti case, and where certain transactions 
were entered into in breach of the Act, 


“There is no estoppel against an Act of 
Parliament or in this country against an 
Act of the Legislature. It is to be remem- 
bered that the transferor resignation and, 
the lease were made at the same time ang 
formed parts of what is virthally ong 
transaction. If the transfer is found fo be 


(1) 32 B. 449; 10 Bom. L. R, 553. 

(2) 28 Ind. Gas. 134; 38 P. 709; 16 Bom. L. R. “556, 
*Page of 32 B.—[#d, a 
Page of 38 B.—[ Eg, 


«Mr. Justice Beaman said 714t)— 
On that basis we think that, ` (page 7147) 
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tainted with any illegality as being in 
contraverftion of any provision of the Statute 
Law the letting must go with it.” ' 


Then, in Javerbhai Jorabhai v. Gordhan 


“Narsi (8), which was a decision of Sir Basil 


Scott and Mr. Justice Batchelor on this very 
Act, viz,the Bhagdari Act, there was a 
mortgage and also rént-notes, and it was 
held that the mortgage as well as the rent- 
notes were void under the provisions of the 
Actin question. And the judgment says 
(page 265*):— |, 

. “The rent-notes were, we think, part and 
parcel of the one indivisible transaction; 


. they.are, therefore, tainted with the illegal- 


ity which, affects the mortgage, and they 
must suffer the “same fate. We hold that 
both the mortgage, and the rent-notes are. 
void.” | 3 

For the appellant a decision of Sir Nor- 
man Macleod and Mr. Justice Heaton in 
Devidas Dwarkadas: v. Shamlal Gopat (4), 
on the same Act, was strongly relied upon. 
It was there held that the tenants under the 
rent-note were estopped despite the fact 
that there was a lease which, it was argued, 
was void under the Act. But as I read the 
case, it does net seem tome clear that the 
point to which we attach importance in this 


“case was clearly negatived by the judgments 


in that case. I notice that, so far. as Sir 
John Heaton was concerned, he founded 
his decision on the factsof that case, viz., 
(page 153}):— 

“The defendant was in the position of a 
tenant,...... that he was placed in possession 
of this land by the person, the plaintiff, 
who purports to be the landlord, and his 


possession since then has been continuous- - 


jy possession of a tenant undera land- 
lord.” 


Now, here if the tenants had been placed 
in possession by the alleged landlord of the 


property and had been paying rent and. 


so on for a series of years, it may be that 
in law different considerations would arise. 
But, speaking for myself, Lam far from; 
being satisfied that the facts of this case 
are really similar to those in Devidas 
Dwarkadas v. Shamlal Gopal (4). But if, and 
so far as they are similar, then, speaking for 
“myself, I prefer the reasoning and the 
principles laid down in the earlier cases to 

(3)°28 Ind. Cas. 442; 17 Bom. L. R. 259; 39 B. 
358 


(4) 58 Ind. Oas. 595; 22 Bom. L. R.149. > 
*Page of 17 Bom. L. R,—[#d.] 3 7. 
{Page of 22 Bom, L. R.A [Bd] 
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which I have referred, than thosein Devi- 
das Dwarkadas v. Shamlal Gopal (4). 

It was argued that the suit rent-note was 
not the original rent-note which was given 
at the time of the original mortgage, and 
that, accordingly, it isnot open to the de- 
fendants to treat the case on the latter basis. 
That will be a question of evidence. The 
case that the defendant wants to prove, 
and tenders evidence to prove, is that at the 
date of this rent-note there was a contem- 
poraneous mortgage, and that a part of 
the arrangement was that that first rent- 
note which was for one year was to be suc- 
ceeded the next year by a similar rent-note 
and so on, and that the third renf-note is in 
fact similar in pursuance of that under- 
standing or agreement. If he succeeds in 
proving that, then, for all intents and pur- 
poses, the suit rent-note is in the same posi- 
tion as the. rent-note at the date of the 
mortgage. 


After all it must be remembered that 
this Court does not favour devices to evade 
the strict prohibitions of the Legislature, 
and if we were to hold that passing succes- 
sive rent-notes every year instead of passing 
one rent-note for a long term of years would 
evade the Act, we should be opening an 
extremely easy door to the fraud on the Act 
which the present plaintiff is alleged to 
have effected. 


Giving, then, our best consideration to 
this case, we think that the decision of the 
lower Appellate Court was correct, viz., 
that the tirst issue raised in the trial Court 
should have been answered “Yes”, and that 
consequently the lower Appellate Court was 
correct in remanding the case for a deci- 
sion on the other issues raised in the case, 
viz., issues Nos. 2,3 and 4. 

But to guard against any misunderstand- 
ing we are not deciding that tt is open to 
the defendants to raise now any plea they 
like against the title of their landlord, or 
against the suit rent-note. All we are 
deciding is that they are entitled to adduce 
evidence in support of issues Nos. 2,3 and 
4 so as to show that the suit rent-note was 
part and parcel of an illegal transaction 
under the Bhagdari Act. Whether, when 
they adduce that evidence, they will prove 
their case or not isa matter for the trial 
Court to determine. i 

Accordingly this appeal will be dismissed 
with costs. . 

Patkar, J.—I agree. 

A, Ns A Appeal dismissed, 
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MADRAS HIGH COURT. 
Ssconp Civit Appsat No. 680 or 1924, 
December 20, 1926. 
Present:—-Mr: Justice Devadoss. 
NUKALA SUBBAYYA—Dzsrenpant— 
APPELLANT 
VETSUS 
NARAGAM KRISTAYYA—Praintirr— 

RESPONDENT. 

Limitation Act (IX of 1908}, Sch. 1, Art. 12—Mad- 
ras Estates Land Act (I of 1908), s. 118, suit to set 
aside sale under, whether falls within Art. 12. 

A sale under s. 118 of the Madras Estates Land 
Actis not by virtue of an orderor a decree of a 
Collector or other officer of revenue within the mean- 
-ing of Art. 12 of Sch. I of the Limitation Act, inas- 
much as in such d case the Collector does nothing 
. more than merely appoint an officer for conducting 
the sale under s. 117 of the Act. 


Second appeal against the decree of the 
Court of the Subordinate Judge, Masuli- 
patam, in A. S. No. 48 of 1923, (A.8. No. 2 
of 1923, District Court, Kistna) ‘preferred 
against that of the Court of the District 
Munsif, Masulipatam, in O. S. No. 668 
of 1920. 

Mr. Venkatachalam, for the Appellant. 

Mr. V. Ramadoss, for the Respondent. 

JUDGMENT.—The contention of Mr. 
Venkatachalam for the appellant is that 
the suit is barred under Art. 12 of the 
Limitation Act. This question of limita- 
tion was not pressed. before the lower 
Appellate Court and was not put in issue 
in the first Court. Though the written 
statement vaguely says that the plaintiff's 
suit is barred by limitation, yet no issue 
- was taken onit and the plaintiff had no 
opportunity of meeting the point. It is 
urged thatthe point being one of limita- 
tion it can be raised at any time. Grant- 
ing that the appellant is entitled to raise 
the point here, lam satisfied that Art. 12 
of the Limitation Act has no application 
to the present case. The ' clause under 
which the suit is sought to be brought is 
el. (b) of Art. 12 which deals with “sale 
in pursuance of a decree or order of a 
Collector or other officer of revenue.” A 
sale under s. 118 of the Estates Land Act 
is not by virtue ofan order or a decree 
of a Collector or other officer of revenue. 
The landholder is entitled to bring a 
tenants holding to sale under s. 192. 
Section 115 provides for the course that is 
to be pursued incase a suit is instituted. 
Under s. 114 the landholder may apply to 
the Collector for sale; and under s. 116 all 
that the Collector has to do is toappoint an 
‘officer to conduct the sale. Under s, 117 
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the selling officer shall by order fix a" 


date for the sale and cause it to be pro- 
claimed by beat of drum in the willhge in 
which the holding is situated; what else 
he has to do is provided’ for in the section, 
and the saletakes placé under s. 118. It 


is. difficult to see how a sale under s. 118 ` 


could be said to be in pursuance ofa decree 
or order ofthe Collector or other officer 
of revenue. All that the Collector is asked 


to do is to appoint an officer fog conduct- . 


ing the sale in accordance with ‘the pro- 


visions ofs.117, I think there is nothing , 


in this point. | ; 

There is no other point raised’ and fhe. 
second appeal fails and is dismissed with 
costs. cae ' 

V. N. V. Appeal dismissed, 


RANGOON HIGH COURT. 
Crvit Revision No. 4260F 1925, 
December 7, 1926. 
Present:—Mr. Justice Maung Ba. 
MAUNG SAN U—APPLICANT 
versus 
MA PYAW GYI AND OTAERS— RESPONDENTS. 

Burmese Buddhist Law—Aduption—Right of adopted 
son, whether lost by mere living apart. 

A kittima adopted son does not lose his right to 
inherit merely because he was living apart. The real 
question to be decided in such a case is whether 
the filial relation has been maintained or severed. 

Civil revision from the Additional District 
Court, Yamethin, in Civil Miscellaneous 
Case No. 107 of 1925. 

Mr. Shaffe, for the Applicant, 

Mr. Leong, for the Respondents. 


JUDGMENT.—Applicant Mg. San Ü 
applied tothe District Court of Yamethin 
for permission to sué as a pauper. He 
wants to claim inheritance valued at nearly 
Rs. 70,000 as kittuma adopted son. The 
Court examined him on the merits of the 
claim and in the course of such examina- 
tion he admitted having lived apart from 
his adoptive parents fer five years before the 
death of the surviving adoptive father, the 
adoptive mother having died many years 
before. The learned Judge rejected the 
application observing, “from s.195 of the 
Digest of Burmese Buddhist Law, Vol 1 
it is clear that an adopted child living 
apart shall not inherit. Hence applicant 
has no claim „against tha estate of U Oh. 

The learned Judge has evidently ignored 
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the cdse-law on the point. The real ques- 
tion is whether filial relationship has been 
maintained or severed. This question 
cannot be decided without taking evidence. 

I set aside the orders rejecting the appli- 
cation and direct that it be admitted and 
the claim decided on the merits. Oosts of 


this Court shall be paid by the respondents. 
A. Orders set aside. 


BOMBAY HIGH COURT. 
Srconp Orvin APPEAL No. 582 or 1925. 
| July 23, 1926. 

Present:—Sir Amberson Marten, Kr., Chief 
Justice, and Mr. Justice Patkar, 
DIGAMBARTATYA UTPAT— 

DEFENDANT—APPELLANT 
versus 
HARI DAMODAR UTPAT—P.aintTIFF— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 60 (1), 0. 
XXI, rr. 65, 76—Right to share in offerings to idol, 
whether can be attached and sold—Utpat Vritti’ of 
Pandharpur temple, nature of—Execution sale— Power 
of Court to restrict bidders to particular class of 


eople. 
j the share of a priest of the temple of Shri Rukb- 
mini of Pandharpur, in the Utpat Vritti (right to 
receive the net proceeds of the offerings of the temple) 
comes within s. 60 (1) of the Code of Civil Procedure 
and can be attached and sold in execution. [p. 1008, 


col. 2; p. 1002, col, 1.) 

An executing Gourt may, for good cause, restrict 
bidders at a Court sale to a particular class or classes 
of persons. [p. 1609, col. 2.] 

Second appeal from the decision of the 
District Judge, Sholapur, in Appeal No. 32 
of 1923, confirming the decree of the Sub- 
ordinate Judge at Pandharpur, in Civil Suit 
No. 1287 of 1921. 

Mr.S. Y. Abhyankar, for the Appellants. 

Mr. P. V. Kane, for the Respondent. 

JUDGMENT. 

Marten, C. J.—This case essentially 
depends on its own particular facts. The. 
point is whether on those facts a certain 
interest in connection with the offerings at 
the temple of the Goddess Rukhmini at 
Pandharpur can be validly mortgaged and 
sold in execugion toa member of the class 
of Utpats, the owners of the Vritti of offi- 
ciating as priests in this temple. 

*The first question is the true construc- 
ticn of the mortgage of January 4, 1888, 
(Ex. 28). I will not quote the mortgage in 
‘detail, but our construction df it is that it 
mortgages the share amounting to 1/288ths 
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ofthe mortgagor in the net proceeds of 
the offerings made by devotees to the 
Goddess after providing for all the custom- 
ary expenses of the temple payable out of 
the funds thus arrived at. We do not 
think that it gives the mortgagee the right 
himself to worship the Goddess and to take 
himself the offerings placed at the foot of 
the idol. All that the mortgagor is entitled 
to is this small aliquot share. 

“The custom in this temple, which ‘is 
similar to the custom obtaining in the main 
temple at Pandharpur, (which the Appellate 
Court had to consider exhaustively in an- 
other case) is for the Utpats or priests to 
farm out amongst themselves by auc- 
tion the actual right of officiating and 
taking the offerings. Then the proceeds 
thus arrived at are divided amongst the 
particular class of priests. Weare told, in 
the present case, that the priests number 
some forty-seven, while in the case of the 
main temple at Pandharpur they are far 
more numerous. 

Further, the learned trial? Judge has 
found as a fact that not only are the daily 
services farmed out in this way, but also 
that the individual shares have been frequ- 
ently mortgaged and redeemed. He says:— 

“I am satisfied that the Utpat Vritti 
shares have been frequently mortgaged and 
redeemed, the transaction, however, being 
confined among the Utpats themselves, and 
no outsider being allowed to have ashare in 
the Vritti even temporarily. The system of 
collecting revenue by farming also shows 
that legal alienations by one Utpat to an- 
other are recognised; for otherwise the 
farmer would have no right against any 
sharer who receives his share of the auction- 
money and afterwards insists upon attend- 
ing the Goddess to the detriment of the 
farmer’sinterests. Apart from the question 
of farming, however, it is clear that Vrittis 
can be mortgaged, and this is sufficient for 
the purposes of this suit.” 

So far as the question of custom is cone 
eerned it is conceded by Counsel for the 
appellant that he is bound by the finding 
in the Court below, and that finding is not 
here challenged. l 

The next question arises as to whether, 
on that custom and on the construction 
which we have placed on the mortgage- 
deed, the mortgage-debt can be enforced 
by sale and execution. Both Courts below 
have held thatit can be. Prima facie, on 
the construction which we adopt, the right- 

e 


GÖL O. 1927] 


to receive this fraction ofthenet proceeds 
of thé offerings comes within s. 60, sub- 
s. (1), of the Civil Procedure Code. It is, 
however, alleged that the property falls 
within proviso (f) as being a right of 
personal service, and that consequently it 
cannot be attached orsold. In this particu- 
lar case, we think that contention is not 
correct In our view, all that is mortgaged 
is the interest in the mortgagor's share in 
the net balance of the offerings. Consequent- 
ly the numerous authorities such as Raja- 
ram v, Ganesh (1), Girijanund Datta Jha 
v. Satlajanurnd Datta Jha (2), Shoilojanund 
Ojha v.: Peary Charan Dey (3), Puncha 
Thakur v. Bindesri Thakur (4) or Ganesh 
Ramchandra Date v. Shankar Ramchandra 
(5) which refer to the right of the officiat- 
ing priest to worship the idol directly and 
to receive the offerings directly, are, inour 
opinion, clearly distinguishable. 

In particular we throw no doubt what- 
ever on the propositions there laid 
down that ordinarily the offerings to 
an idol are the property of the idol and 
not the property of the priest, in the 
absence of any special custom or any ex- 
Press intention to the contrary by the 
donors. Similarly, we must, in no way, be 
taken in any way to dissent from the con- 
clusions in those cases that the priests’ 
rights of officiating and receiving offerings 
cannot in those cases be attached or sold. 
For instance, Ganesh Ramchandra Date v. 
Shankar Ramchandra (5) is a case of an 
ordinary outside creditor of a particular 
priest attempting to attach the latter’s 
right of worship and of a share in particular 
offerings. 

Io our judgment, that is very far ‘from 
the case we have to deal with. Conse- 
quently we do not agree with the argument 
presented to us that if execution were 
allowed in the present case there is no 
saying where it would stopand it would 
open a door which might lead to great in- 
jury being’ caused in the future. In the 
present case the only practical result will 
be this. The sale is to be confined to the 
Utpats themselves, and consequently the 
mortgigor may either buy in his share at 
the: auction and pay off his moftgagee, in 
which. case no harm is-done. Or, alterna- 


(1)'23 B. 131; 12 Ind. Dee. (N. 8.) 87. 

2) 23 O, 645; 12 Ind Dec. (N. 8.) 429. 

(3). 29 O. 410: 6 0- W. N 728" 

(4) 28 Ind. Cas, 675; 43 O. 28; 190, WEN. 580, ° 
-f> 10 B, 395; -5 Ind, Deo,(x. 8 651, . `: 
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tively, -if he. does not do so0,ehe loses hence- 
forth his share in these particular net offer- 
ings, and all that will happen will be 
that there will be one priest less to share 
in this particular fund. 

lt was next argued that even if the 
saleable property fell within the meaning 
of s. 60, then, under the provisions of the 
Code dealing with the execution of decrees, 
Court sales can only be by public auction, 
and itis not within the power of the Court to 
limit the bidders to any particular class of 
persons. In particular O. KAT, rr. 65 and 
76, and form 29in Appendix (E) were relied 
upon. In our opinion, that contention also 
is not well-founded. Speaking for myself, 


. I see no objection to the bidders being 


restricted for good reasons to a particular 
class or classes. Weknow, for instance, 
that the Court has power to prevent the 
judgment-creditor or a mortgagee from 
bidding. So, too, supposing the attached 
property consisted of shares in a .public 
Company to be sold by public auction and 
not through a broker under O. XXI, r. 76, 
and supposing the Articles of Association 
of that Company provided that the trans- 
ferees should only be members of a par- 
ticular family, Isee no reason why the Court 
should not validly limit the bidders to 
people, who could validly buy the shares, 
Otherwise, the result is that no sales can 
be held at all, and consequently although 
the main provisions, viz., 8. 60, direct a sale, 
the machinery provided in the rest of the 
Code is insufficient to carry out the main 
direction. To my mind, that is giving a 
constructign to the Code which is neither 
in accordance with common sense nor with 
common equily. 

Accordingly, we think that the lower 
Appellate Court was right in holding that 
sale could be held and that the bidders 
should be confined to these who were 
actually Utpats. No damage can then 
possibly be done to the worship, and there 
can be no question then of any outsider 
being invited to perform the worship of 
the idol; or even to take a share in the 
offerings, Nor will the past custom of this 
particular temple be infringed. On the 
contrary, it will only, in my -opinion,. be 


carrying out what thig particular clasg’ of 


people -have been doing for a long series. 
of years. Whether these finaħcial transac- 
tiong are compatible with the highest 
nations of divine worship i is a matter, which 
we.-hadsto. comment” on in the Pandharpur . 


. 
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ease, and I dg not wish to repeat some of 
the observations which were made by the 
Court in that case. We are only concern- 
ed here with the bare questions of law. 
Accordingly I would dismiss the appeal 
with costs, 

Patkar, J.—I agree. 

ALN. A, Appeal dismissed, 


LAHORE HIGH COURT. 
Second CIVIL APPRAL No. 509 or 1926. 
December 8, 19.6. 
Present:—Mr. Justice Jai Lal. 

«THE MUNICIPAL COMMITTEE, 
LAHORE—Dzrenpant—APPELLANT 
versus 
Musammat ALLAH RAKHI AND ANOTHER— 


PLaINTIFFsS—RESPONDENTS. 

Punjab Municipal Act (III of 1911), s. 152—Evi- 
dence Act (I of 1872), s. 106—Suit for injunction by 
alleged public prostitute against Municipality for re- 
straining it from taking action against plaintijff— 
Burden of proof—Jurisdiction of Civil Courts to res- 
train action of Municipal bodies. 

In a suit by alleged public prostitutes for a per- 
petual injunction restraining a Municipal Committee 
from taking any action against the plaintiffs under 
8. 152, Municipal Act, on the ground that they are 
not public prostitutes, the burden of proving that the 
plaintiffs are not public prostitutes lies on them. [p. 
1011, col. 1.) 

a Jan v. Municipal Committee, Delhi (1), follow- 
ed. 
In such a suit a Civil Court has jurisdiction to 


decide the question whether or not the plaintiffs are’ 


public prostitutes and, if this issue is found in their 
aki to issue the injunction prayed for. [p. 1011, 
col, 2. 

In re Tarabai (2), Kerr v. Preston Corporation (3) 
and Corporation of Calcutta v. Bijoy Kumar Addy (4), 
distinguished. e. 

When a Municipal Committee acts bona fide, reg- 
sonably and in conformity with and strictly within 
the powers conferred by the law then it can escape 
the exercise of the restraining powers of the Civil 
Courts. Butif its requisitions go beyond the powers 
conferred upon it, the Civil Courts have jurisdic- 
tion to restrain it from enforcihg them. Courts 
have no jurisdiction to interfere with the mode in 
which the powers of Municipal bodies are exercised 
but they are competent to restrain such bodies if they 
act ultra vires. [p. 1013, col. 2.] 

Where a Municipal Committee takes action against 
certain persons under s. 152, Municipal Act on the 
ground that they are public prostitutes while ia fact 
they are not, the action of the Committee is ultra 
vires, [ibid.] 

Second appeal from the decree of the 
District Judge, Bahore, dated the 30th 
October, 1925, varying that of the Subordi- 
nate Judge’ Fourth Class, Lahore, dated the 
8rd December, 1924. 

Mr, Ham Chand, for tho Appellant. , 


Mr. O, H, Oertal, for the Respondenta, 
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JUDGMENT. —The Municipal Com- 
mittee, Lahore, purporting to act under the 
provisions of s. 152 of'the Punjab, Muni- 
cipal Act, which authorisesa Committee 
to prohibit the residence ofa public pro- 
stitute in a specified area, served a notice 
on the respondents Musammat Allah Rakhi 
and Musammat Khurshaid prohibiting 
their residence as public prostitutes in a 
specified area within the Municipality of 
Lahore. In the notice the respondents 
were described as public prostitutes, and cn 
non-compliance with it they were prcsecuted 
and convicted. Theirdefcnce that they were 
not public prostitutes was not accepted by 
the Magistrate. 


A suit was consequently instituted by 
the alleged public prostitutes for grant of 
a perpetual injunction against the Muni- 
cipal Committee to the effect that the 
Committee be restrained from taking any 
action against the plaintiffs under the notice 
aforesaid on the ground that they were 
not public prostitutes. On behalf of the 
Municipal Committee several pleas were 
taken including a denial that the plaintitis 
were not public prostitutes and an esser- 
tion that the Oivil Courts had no juris- 
diction to interfere with the exercise of 
the Municipal Committee's powers uncer 
s. 152 of the Municipal Act. The learned 
Subordinate Judge- who heard the case 
placed the burden of proving that they 
were not public prostitutes on the plaintifis 
and came to the conclusion that it had 
been discharged, Onthe question of juris- 
diction also he held against the Muni- 
cipal Committee and consequently decreed 
the suit. 


On appeal by the Municipal Com- 
mittee the District Judge of Lahore con- 
curred with the views of the trial Court 
and maintained the decree with a slight 
modification as to the terms of the injunc- 
tion granted by the Subordinate Judge. 
The, learned Judge, however, was of opin- 
ion that the burden of proving that the 
plaintifis were public prostitutes lay on 
the Municipal Committee and that the same 
had not been discharged. On the other 
point involved he came to rather con- 
tradictory findings, as in one place he 
held that “After careful consideration I 
have come to the conclusion that the 
Municipal Committee has-acted within its 
powers reasonably and without oppress 
sion.” Still after nding that the plaints 


> 
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iffs were not publie prostitutes he decided 
the appeal against the Municipal Com- 
mittee on the ground that he was entitled 
to interfere with its action if he was satis- 
fied that the “Committee was acting oppres- 
sively toany individual such as the:one of 
these alleged public prostitutes.” 

The Municipal Committee has presented 
a second appeal tothis Court and the judg- 
ment of the District Judge is attacked on 
two grounds: 

(a) that the burden of proving that they 
were not public prostitutes lay on the 
plaintifis; and 

(b) that the Civil Courts had no jurisdic- 
tion to entertain the suit. 

Cross-objections were also filed on behalf 
of the respondent that the appeal by the 
Municipal Committee to the District Judge 
was barred by time. The learned Judge 
has discussed this matter in his judgment 
and hasfound that the appeal would be 


- within limitation if three days are allowed 


to the Committee as the time requisite for 
obtaining copies of the judgment and the 
decree of the trial Court: Owing to the 


‘date of the preparation of the copy of the 


judgment as entered thereon being blurred 
he came to the conclusion by a reference 
to the endorsement on the copy of the 
decree sheet that both the copies were ready 
.on the 8th of January and, therefore, that 


_ the appellant was entitled to an allowance 


of three days, As this finding was attacked 
in the cross-objections [inspected the origin- 
al registers kept by the Copying Depart- 
ment of the trial Court and found that the 
copies were, as a matter of fact, prepar- 
ed even later than the 9th. There is conse- 
quently no force in the cross-objections 


‘which are dismissed. 


Now, as regards the first ground of the 
appeal by the Municipal Committee I held 
in Moti Jan v. Municipal Committee, Delhi 
(1) that the initial burden in such cases 
lies on the plaintiffs and I am still of the 
same opinion. One of the tests in the 
matter of burden of proof is who would 
fail if no evidence is given by either 


“side; and applying this test it is obvious 


that if no evidence is given on either side 
the plaintiffs’ suit would have to be dis- 
missed. In my opinion, it is the duty of 
the plaintiffs who attack the finding of a 
public body and seek relief from the 
Civil Courts to establish the ground on 


(1) 93 Ind, Gag, 827; A, T, R, 1926 Lah. 461, - 
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which the relief is claimed. 4 hold that, 
the burden of proof lay on the plaintiffs. 
The learned Counsel for the appellant ex- 
pressly stated before me that he merely 
wanted a decision on the question of 
burden of proof and that he did not 
desire aremand to the District Judge for 
a fresh finding if I held that it lay on the 
plaintiffs. I, therefore, refrain from remand- 
ing the case and proceed to discuss the 
second ground of appeal on the assump- 
tion.that the plaintiffs are not public pro- 
stitutes. 

I am of opinion that the Civil Courts 
had jurisdiction to decide the question 
whether or not the plaintiffs were publie 
prostitutes and on a finding of this issue 
in their favour to issue an injunction 
restraining the Municipal Committee from 
enforcing their notice prohibiting them 
from residing within the specified limits 
of the Municipality. In the case already 
referred to by me I arrived atthe same 
conclusion and nothing that has now been 
urged before me has induced me to change 
that view. Counsel for the appellant relied 
upon In re Tarabai (2), Kerry. Preston Cor- 
poration (3) and Corporation of Calcutta v. 
Bijoy Kumar Addy (4). 

The first of these cases related to 4 
prayer for an order under s, 45 of the 
Specific Relief Act, under circumstances 
Similar to those of the present case. Now 
s. 45 expressly provides that no relief under 
it isto be granted unless, inter alia, the 
applicant has no other specific and adequate 
legal remedy and, therefore, the learned 
Judge who decided that case held that as 
it was open tothe applicant to raise the 


‘question of her status as a publie pro- 


stitute in her defence before the Magis- 
trate on her prosecution for disobedience 
of the orderof the Municipal Corporation, 
no relief under s.°45 of the Specific Relief 
Act could be granted to her, It is thus 
to be observed that the reported case was 
under a special provision of the law which 
precluded the Court from granting the 
relief prayed for under specified circum- 
stances and has, therefore, no bearing 
on facts of the case before ma which 
has been instituted under the provi- 
sions of s, 9 of the Civil Procedure Code, 


(2) 1 Bom. L. R. 161. . 
a? (1876) 6 Oh. D. 463; 46 L. J. Oh, 409; 95 W, R, 
4) 77. Ind, Oas. 529; 50 O. 813; 97 O, W. N, 787; 
0, J 380; & TR. 1024 Cal aa 1% 


“That sectién provides that 


1012. 
“the Court 


shall héve jurisdiction to try all suits of 
civil nature excepting suits of which their 


cognizance is dither expressly or impliedly. 


pbarred.’” -Admittedly there is no. express 
provision of the law which bars the juris- 
diction’ of the Civil Courts in the present 
case and it is for the appellant to show that 
such jurisdiction is barred by implica- 
tion. ' 

In Kerr-v. Preston Corporation (3) the 
plaintiff had built on his own area some 
bay-windows which projected ona street. 
*This was, done after notice to the Muni- 
cipal body, ‘but without its sanction. A 
hotice to demolish -the building having 
been issued by the local body the plaintiff 


. instituted asuit praying for an injunction 
_ to restrain the former from enforcing the 


. 


notice on the grounds inter alia that he 
built on his own land and that the defend- 
ant had by not replying to this notice 
acquiesced in the building of the windows. 
It was held that under the circumstances 
the QOivil Courts had no jurisdiction to 
entertain the suit because the Municipal 
body in issuing the notice did not act 
beyond the powers conferred onit by the 
statutes; ‘That case was, therefore, decid- 
ed on its peculiar facts and thongh the 
judgment contains certain remarks which 
might be held to support the contention of 
the appellant, still it has no application to 
the present case, as hereitis contended that 
the Municipal Gommittee was not legally 
empowered by law to issue the notice to the 
plaintiffs, in other words, that the plaintiffs 
were not amenable to the daw which has 
been applied to them and, therefore, that 
the requisition of the Committee was ultra 
vires, 

In Corporation of Calcutta v. Bijoy 
Kumar Addy (4) it was, held that “though 
the extreme position cannot be maintained 
that there is absolutely no jurisdiction in a 
Géurtsof Equity to restrain proceedings 
before a Magistrate, the Court will not inter- 
feté, unless in very special circumstances, 
by way of injunction or declaration of right 
where the Legislature has pointed out a 
moda of procedure beforea Magistrate,” and 
that it is not the practice to interfere with 
corporate bodies unless they are manifestly 
abusing, their powers. In that case .the 
Municipal Corporation of Calcutta called 
upon the owners of some basti land occupi- 
ed by tenants to carry out certain improve- 
ments inthe basti find on théir failure ta 
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comply with the requisition prosecuted them 


and had them convicted several times under | 


the Calcutta Municipal Act. A suit by the 
owners for a decree to restrain the Corpora-, 
tion from taking any action or proceedings 
for non-compliance with the requisition 
was finally dismissed by the High Court as, 
in the opinion of the learned Judges, the 
alleged ground for non-compliance that the 
tenants prevented them from carrying out the 
improvements, was not asufficient ground 
for the exercise of the discretionary powers 
ofthe Court to interfere with the actions 
of the corporate bodies, 
the previcus authorities both English, in- 
cluding Kerr v. Preston Corporation (3), aud 
Indian the learned Judges remarked as 
follows: — 


“There has been much discussion at the 
Bar as to whether a Court of Equity 
has jurisdiction to restrain criminal pro- 
ceedings for the recovery of a penalty im- 
posed by a Statute for breach of its enact- 
ments. An authority for an affirmative 
answer has been traced to the decision of 
Mayor and Corporation of Yorkv, Pilkington 
(5), though a contrary view had been indi- 
cated by Holt, O. J., in Holderstaff v. 
Saunders (6), see also the decision of Lord 
Hardwick in Montague v. Dudman (7). . But 
the tendency of modern decisions is that 
even if the Court has such jurisdiction, it 
will not interfere as a general rule: Saull, 
v. Browne (8), Kerr v. Preston Corporation 
(3), Hedley v. Bates (9), Stannard y. Vestry 
of Saint Giles (10), In re Briton Medical 
and General Life Assurance Association, (11), 
Grand Junction Waterworks v. Hampton 
Urban District Council (12), Devonport Cor- 
poration v. Tozer (13)and Merrick v. Liverpool 
Corporation (14). The principle deducible 
from these decisions is that though the ex- 


(5) (1742) 2 Atk. 302; 9 Mod. 273; 26 B. R. 584. 

(6) (1694) 6 Mod. 16; 87 E. R. 780, 

(7) (1751) 2 Ves. Sen. 396; 28 B. R.253, 

(8) (1075) 10 Ch. 64; 44 L J. Oh. 1; 31 L. T. 493; 23 
W. R. 50; 13 Cox C. 0.30. 

(9) (1880) 13 Oh. D. 498; 49 L. J. Ch. 170; 42 L. T 
41; 23 W. R. 365. 

(10) (1882) 20 Oh. D. 190; 51 L. J. Ch. 629; 46 L.. 
243; 30 W. R. 605. 

(11) (1886) 32 Ch. D. 503; 55 L. J. Oh 416; 54 L. T 
152; 34 W. R. 390. . 

(12) (1898) 2 Ch. 331; 67 L. J. Ch. 603; 62 J. P. 566; 
18 L.. T. 673; 14 T. L. R. 467; 46 W. R. 644. 

(13) (1902) 2 Oh. 182 at p. 195; 7L L. J. Ch.'T54: 86 
r aT L. R. 489. ka 
4) (1910) 2 Gh. 449; 79 L. J. Oh. 751; 104 L. 
399; 14 J. P, 445; 8 L. G, R. 966,- i A 


After reviewing ° 


A 
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treme position cannot be maintained that 
there is absolutely no jurisdiction in the 
Court to restrain proceedings before a 
Magistrate, the Court will not interfere, 
unless in very special circumstances, by 
way of injunction or declaration of right, 
where the Legislature has pointed outa 
mode of procedure before a Magistrate; see 
also Emperor of Austria v. Day (15). A 


. Similar view has been adopted in the Courts 


of the United States, and relief has been fre- 
quently denied on the ground that the pro- 
ceedings for enforcement were of a criminal 
or quasi criminal nature and that equity 
declines to interfere with the administra- 
tion of the criminal laws. It has been 
maintained, however, that a Court of Equity 


May in a proper case interfere by injunc- 


tion to restrain an act or proceeding, cri- 
minal, or quasi-criminal in form, which 
tends to the impairment of property rights 
and proceedings for the enforcement of 
Municipal ordinances, such as the one 
before us, have been ‘treated as quasi- 
criminal (Pomeroy on Equity Jurispru- 
dence, s. 1777). We need not pursue this 
point further, but it should not be over- 
looked that the judicial decisions on the 
subject in other jurisdictions were largely 
rendered necessary by the system of classifi- 
cation of Courts prevalent there. Apart 
from this, we have the well-settled rule that 
it is not the practice of the Court to inter- 
fere with corporate bodies unless they are 
manifestly abusing their powers.” 

This case, in my opinion, instead of being 
an authority in favour of the appellants 
rather goes against them and is distingu- 
ishable by the fact that there was no 
question as to the power of the Corporation 
to require the plaintiffs to carry out the 
improvements, the main ground of the suit 
being that the plaintiffs had a good excuse 


for not complying with the requisition. 


It was held in Brindabun Chunder Roy 
v. Chairman and Vice-Chairman of the 
Municipal Commissioners of the Town of 
Serampore (16) that Municipal as well as 
other Public Boards are within the re- 
straining jurisdiction of the Civil Courts 
which are comnetent to enquire into and 
control the action of the public bodies 
where they have acted in excess or con- 


(13) (1861) 3 De G. F. 
101 at p. 121; 30 L. J. 
(N. 8.) 639: 9 W. R. 712: 

(46) 19 W.R. 9. 

. 


* e 


& J. 217 at p. 253; 130 R.R, 
Ch. 690;4 L. T. 494; 7 Jur. 
45 E. R. 861; 2 Giff. 628, 


‘to restrain it from enforcing them. 
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tradiction of the powers conferred upon 
them. ; 

In Chairman of Giridhi Municipality v. 
Suresh Chandra Mazumdar (17) it was held 
that it is only when the action of the 
Municipal Committee has been exercised 
in conformity with the powers conferred 
upon it by the Act that the Civil Court 
has no authority t» interfere. It would 
appear that itis only when the Municipal 
Committee acts bona fide, reasonably, and 
in conformity with and strictly witbin thé 
powers conferred by the law. tbat it can 
escape the exercise of the restraining powers 
of the Civil Courts; and that if its requisi- 
tions go beyond the powers conferred upon 
it then the Civil Courts have jurisdiction 
The 
Courts have no jurisdiction to inferfere 
with the mode in which the powers of 
Municipal bodies are exercised but they are 
competent to restrain such bodies if they 
act ultra vires. 

In the case before me it has been found 
both by the Subordinate Judge and the 
District Judge that the plaintiffs are not 
public prostitutes, and this finding must 
be held to be conclusive for the pu: poses 
of this appeal in view of the express re- 
guest made..before me by the -Counsel for 
the appellant that the case be not remand- 
ed for a fresh finding owing to the wrong 
allocation of the burden sof proof by the 
District Judge. That being-so, they were 
not amenable to the law which has been 
applied tothem by the Municipal Committee 
of Lahore. and, therefore, in issuing a 
notice under s. 152 of the Municipal Act to 
them the Committee has acted beyond 
the powers conferred upon it by the Legis- 
lature and its action in issuing the 
notice was ultra vires. The Civil Ccurts 
were, therefore, competent to grant a relief 
to the plaintifis by way of injunction. No 
cause has been shown, in fact no attempt 
was made toshow one, why if the Civil 
Courts had jurisdiction, an injunction 
should not be granted in this case. 

J, therefore, dismiss this appeal with costs. 

This judgment will also dispose of Civil 
Appeals Nos. 510,411 avid? 512 of 1926 ins 
which the same legal points are ,invclved 
and though the facts are slightly diferent, 
the decision cn the legal points ec nciudes 
them." These appeals are alse Gismiseed 
with costs. ° $ 

RL. Appeals dismissed. 

(17) 12 C. W. N. 709; 7 O. L. J. 681; 85 0, 859. 
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RANGOON HIGH COURT. 
Civit MISCELLANEOUS APPEAL No, 127 
oF 1926. 

December. 1, 1926. 
Present:—Mr. Justice Henry Sheldon 
Pratt, Acting Chief Justice, 
and Mr. Justice Cunliffe, 

B, R. M. M. R. M. CHETTYAR Firm 
—APPELLANT 

f versus 
EU BA LON—RESPONDENT. 
* Civil Procedure Code (Act V of 1908), 0. XXI, r. 96 
—Purchaser of property subject to lease—No right to 
be put in actual possession. 
A*purchaser in execution sale of property subject 
to a lease is entitled only to be put in constructive 
or symbolical possession of the property. 


Civil miscellaneous appeal from the 
Original Side, High Court, Rangoon, in 
Insolvency Case No. 146 of 1924. 

Mr. B. B. Sen, for the Appellant. 

Mr, Halker, for the Respondent. 


JUDGMENT.—Appellant purchased a 
mill ata Court-auction. 

In the proclamation of sale it was distinct- 
ly set forth that the sale was subject to 
tenancy of Mg. Ba Lon. The appellant, 
therefore, purchased subject to the tenancy 
with full knowledge. 
inquiries as tothe term of the lease, since 
it JE not stated in the'proclamation of 
sale. 

After the purchase appellant applied to 
be put in possession. In his application 
he denied thebona fides of Ba Lon’s tenancy 
and filed an affidavit. bs 

Ba Lon filed an affidavit that he was 
entitled to remain in possession under the 
terms of his lease for four years. The Court 
found that Ba Lon’s objection of tenancy 
was not shown to he untrue and that the 
purchaser must wait till the expiry of the 
lease before he could be put in possession. 

It is perfectly clear that the purchaser's 
object was toeject the respondent and 
not merely to obtain constructive posses- 
sion. He was not entitled to eject him 
on the pleadings and affidavits. 

Hé was entitled as purchaser to construc- 
tive or symbolical, possession as landlord, 
“but not more‘and the application was 
rightly dismissed. 

Ifthe respondent has forfeited his lease 
by failure to pay rent or othercontraven- 
tion of its terms thatjs a matter, which dces 
‘not arise at thisstage of the proceedings. 

The appeal will be dismissed with costs. 

Ai Appeal dismissed, 


kd 


IMAM DIN 9, KHAMANDY, 


No doubt, he made ` 


[100 I, ©. 1927] 


LAHORE HIGH COURT. 
Second O:vin APPBAL No. 2658 or 1925. 
February 1, 1927. 
Present:—Mr. Justice Addison. 
IMAM DIN—Derenpant—APPELAANT 
VErTSUS 
KHAMANDI AND OTHERS—PLAINTIFFS 
AND Musammat GOHRI AND OTHERS 


—DEFENDANTS— RESPONDENTS. 

Custom (Punjab)—Succession— Muhammadan Gujara 
of Kangra Tanrsil—Daughter's right of succession—Fe- . 
male heir’s right to contest alienation by another 
female—Widow's estate, nature of. 

Under the Customary Law of the Punjab a female 
heir is entitled to contest an alienation made by 
a female heir with a limited estate. [p. 1017, 
col. 2. ; 

(Case-law discussed.) 

Amongst- Muhammadan Gujars of Kangra Tahsil, a 
daughter succeeds to the ancestral property of her 
father after his son and widow in the absence of any 
male collateral up to the seventh generation and a 


. widow succeeds only to a life-estate even in cases of 
. collateral succession. 


[p. 1015, col. 2.] 

Second appeal from the decree of the 
District Judge, Hoshiarpur, dated the 13th 
June, 125, reversing that of the Sub-Judge, 
Tonk Class, Kangra, dated the 21st July, 
j Mr. Mehr Chand Mahajan, for the Appel- 

ant, 

Messrs. Jagan Nath and Fakir Chand, 
for the Respondents. 

JUDGMENT.—For the proper under- 
standing of this appeal the following 
pedigree-table in necessary: 




















NATHU 
| 
| 
Chhanga=-Musammat Budhu Baju 
Gohri 
Widow Musammat 
Koklu 
daughter. . 
Musammat 
Gaddo, daughter 
plaintiff. 
{ 
} 
Musammat Musammat 
Kundu Nabbian plaintiff 
Na ie ey 
Daughters. 


The questionis one of custom amongst 
Muhammadan Gujars of the Kangra Dis- 
trict. Chhanga died hefore 1820 and was suc- 
ceeded by his widow Musammat Gohri. Budhu 
died in 1041 and was succeeded by hig 
brother Baju and by Musammat Gobri, 
widowof Chhanga. Baju died in 1910 and 
was succeeded by his widow Musammat Par- 
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dhani. Thelast named died in 1911 and 
her estate went to Musammat Gohri. In 
this way Musammat Gohri the widow of 
Ohhanga became the life-owner of all the 
land held by the three brothers. They had 
all daughters who did not succeed upon the 
‘deaths of their respective fathers as widows 
were in existence, 

On the 16th November, 1922, Musammat 
Gohri gifted the whole land, which came 
to her from the three brothers, namely, 93 
kanals 9 marlas to one Imam Din, her own 
distant relative. She alleged that she was 
the absolute owner and that he had been 
serving herand thus she had the right to 
gift the land to him, there- being no 
reversioners. The. present suit was in- 
stituted by Musammat Gohri's daughter, 
Musammat Gaddo and by Musammat Nabian, 
“a daughter of Baju, for a declaration 
that the gift in suit should not affect their 
rights of inheritance after the death of 
-Musammat Gohri. Musammat Kundu an- 
other daughter of Bajuand Musammat Koklu 
daughter of Budhu have notsued. The 
donee pleaded that the plaintiffs had no 
tight to challenge the gift either under 
custom or Muhammadan Lawasthe daughters 
were not heirsand that if custom was the 
rule the plaintiffs should prove that they 
as heirs had the right to contest the gift 
under custom. 

The trial Judge held that the gift in 
favour of stranger was invalid, that: it had 
not been proved that the donee had served 
thedonor and that custom was against 
giftsin favour of strangers by a widow, 
that the widow was not a full owner and 
that she held the usual limited estate under 
Customary Law, but he dismissed the suit 
on the ground that the plaintiffs had no 
locus standi to sue. Against this decision 
the plaintiffsappealed to the District Judge. 
The donee’s Counsel there admitted the 
correctness of all the findings by the trial 
Judge against him and the only question 
before the District Judge was whether the 
plaintifis had a locus standi to sue He 
. held that the daughter of Musammat Gohri 
in any case was an heir and as such had 
the right to contest the gift by her mother, 
whoonly held the usual life-estate He, 
therefore, decreed the suit but granted a 
certificate unders. 41 of the Punjab Courts 
Act, as to whether among Muhammadan 
Gujars of Kangra ‘Tahsil daughters had a 
right under custom to contest alienations 
by their Widowed mothers. On this cer- 
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tificate this second appeal has been ad- 
mitted, 

Under the general Customary Law of the 
Province daughters succeed even to the 
ancestral landed property of their father 
in the absence of near male collaterals. 
This is the rule given in para, 23 of 
Rattigan’s Customary Law, and the answer 
to question No, 49 of the Customary Law of 
the Kangra District is also to the effect that 
after sons and widows daughters are entitled 
even when married to succeed wher, as 
in the present case, there dis no collateral 
of the deceased up to seven genarations. 
Further, it is commonly the case under 
custom that widows succeed collaterally: see 
remark 2 of para. 11 of Rattigan’s 
Digest. Several instances of collateral 
succession of widows in the Kangra Dis- 
trict are given at pages 108 and 109 of the 
Customary Law of that District. Further the 
answer to question No. 45 of the Customary 
Law of the Kangra District shows that 
widows succeed to the usual limited life- 
interest in the estate only. Under custom, 
therefore, the daughter in the present case 
is certainly an heir and the fact that the 
mother succeeded collaterally does not 
show that daughters are not heirs. It isalso 
clear that Musammat Gohri had only a 
limited life-interest in the estate. 

The only question remaining is whether 
the daughter of Musantmat Gohri can con- 
test the gift by her mother. Some attempt 
was made to argue on the authority of a 
dictumin Allah Ditta v. Gauhra (1) that a 
widow's estate is only limited for the 
benefit of reversioners and where there are 
none, she isto all intents and purposes an 
absolute owner. This dictum, however, was 
not followed sin Kundanv. Secretary of 
State jor India (2) and it is obvious that 
it was stated in too wide terms. 

There is no evidence as tothe custom 
either way and this was to be expected 
seeing that instances like the present must 
be very few in number. It was argued, 
however, that the right to inherit does not 
necessarily give the right to contest an 
alienation, such right of contest being 
usually vested in the agnatic body. It was 
further argued that: the powerto contest” 
under custom must be proved in egch case 
and that as there was no evidence the 


(1) 23 Ind. Cas, 127; 3 P.-R. 1914; 129 P. L. R. 1914, 
(2) 96 Ind. Cas. 895; 7 Lah. 543 at p. 549; A. IR, 
1926 Lah, 673; 27°P. D. R. 859 
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appeal should be.aedéptedand the plaintifis’ 
suit dismissed. ` 
‘The authoritiés relied upon où behalf 
of the appellants were the following:— 
K In: Nur-ul-nissa v. Gauhar-ul-nissa (3) 
it was held that the plaintiffs, who were 
nieces of the last male owner had no locué 
standi to sue for a declaration that a gift 
by the last male owner's childless daughters 
should not affect their reversionary rights. 
16 was further said that there being no 
presumption in favour of control by a 
female over such an owner, it was not 
open to the plaintiffs to contest the aliena- 
tion unless they were in a position to 


establish a custom ad hoc. This view 
seems to have been approved in Ali 
Muhammad v. Siraj-ud-din (4). In Partapi 


v: Hazara Singh (5) it was held that among 
Jat Sikhs of the Jullundur District the 
onus of proving that a daughter had the 
right to contest an alienation by her mother 
of land, whereof the last male holder was 
her father, lay on the daughter and that on 
the record she failed to discharge it. A 
similar view was taken in Dalipa v. Suraj 
Kaur (6) where it was held that the rights 
and privileges of a female heir have to be 
decided on the evidence of each particular 
case and that plaintiff a married daughter 


who had succeeded to her father’s estate 


had failed to prove that by custom among 
Dhillon Jats of the Ambala District she 
had aright to contest alienations effected 
by her mother or step-mother. Ram Devi 
v. Hazara Singh (7) was decided by a Full 
Bench’ which held that it was not the 
function of 4 Judge to enunciate general 
principles of law and custom irrespective 
ofthe facts of a case and that cases under 
‘Customary Law should be devided acco: ding 
to the facts established by the evidence pro- 
duced in those cases and that the opinion of 
Judges in other cases, however, valuable by 
way of illustration, cannot safely be applied 
to parties ina different case. Afterthe Full 
Bench gave that decision the Division 
Bench to whom the appeal went back, held 
that the power to control an alienation by 
a female whether a widow or not, was 
,ustally vested in the agnates, which the 


D . 
: 9 612. R. 1906. 


(4) 10 Ind. Cas. 236; 13 P. R.1912; 162 P. L. R. 1911; 
199 P. W. R.1911. $ 
- (5) 3leInd. Cas. 794; 33 P. R? 1918. s 
aa 34 Ind, Cas. 581; 48 P. R.1916; 142 P. W.R, 
16.. 
(1) 17 P. W, R.1916.. | . 
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daughters were-not and that the burden 
of proving the'power to contest an aliena- 
tion by the: widow lay on the daughter. 
These ¿exhaust the authorities in favour of 
the appellants. . 
“On the other hand, there are numer- 
ous rulings of this Court which have 
taken the opposite view. It was held in 
Chiragh Bibi v. Hassan (8) that amorg 
Gehlna ‘Arains of the Lahore District a 
daughter (assuming her to be the: heir 
of her father) was by custom entitled 
to contest an alienation made by her 
step mother. This means that the daughter 
if she is heir is entitled by custom general- 
ly to contest analienation by her mother, 
the daughter succeeding as full owner 
while her mother, as widow, has only a 
limited Jife-interest in the estate. It was 
held in Lahori v. Radho (9) that a widow 
who was entitled to succeed collaterally was 
as such competent to contest the validity 
of an alienation made by the widow. of 
a collateral of her husband whom she was 
entitled to succeed, There are thus two 
other cases of the year 1906 at variance 
with Nur-ul-nissa v, Gauhar-ul-nissa (3). 
Another authority which has often been 
discussed and followed is Magsud ul nisa v. 
Kaniz Zohra (10) where it was held that 
a female with a right to succeed to an 
estate held by another femaleis competent 
to control the acts of the latter, provided 
she establishes that she is entitled to suc- 
ceed and that the alienor is holding only 
a limited estate resembling that of a widow 
but sbe can in no case challenge an aliera- 
tion by a male proprietor or by a female 
holding asfull owner. In the case before 
me the alienor held only the limited estate 
of a widow and the daughter has estab- 
lished that she is, in fact, entitled tosucceed 
on her death. Again, it was held in Diyal 
Kaur v. Mehtab Kaur (11) that where the 
owner for the time being has only a limited 
interest in the estate a prospective heir 
entitled to succeed to an absolute estate, 
‘can restrict the enjoyment of the limited 
interest within proper limits. This was. 
acase similar to the present. In Dalipa 
v. Dallu (12) it was held that amongst 
Rajputs of Tabsil Nurpur of Kangra Dis- 


(8) 19 P. R. 1906; 70 P. L.R 1906; 51 PL W. R. 1906. 
(9)72 P. R. 1906; 108 P. L. R. 1907; 125 P. W.R. 
6 


06. 
(10) 135 P. R. 1908: 194 P. W. R. 1908. 
(11) 74 Ind. Cas. 639; 3 Lah. L, J. 458. 
-~ (12) 95 Ind. Cas. 413; 4 Lah, L. J; 3369 
s . F 
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trict a widow who ‘holds a life-interest 
under custom. has the same restrictions on 
her power of alienation as a widow who 
holds a similar estate under Hindu Law 
aud that the next heir has aright to pro- 
tect his inheritance by challenging any 
unauthorised alienation. The authority 
followed in this case was Magsud-ul nisa V. 
Kaniz Zohra (10) it was held in Nasib. ul- 
nisa v. Ahmdi un nisa (13) which was a 
case amongst Sayads of Kharkanda in the 
Rohtak District that as a daughter who 
succeeds by the right of representation bad 
iù every way the rights of a male, she 
hal the right to contest alienations made 
bya widəw. In this case again Maqsud- 
ul-nisa v. Kaniz Zohra (10) was approved 
generally (see pages 392* and 393* of the 
report). In Mawaz Khan v. Zohra Jan 
(14) the proposition is laid down. in the 
broadest terms to the effect that when a 
female is entitled to succeed on the death 
of the alienor and when the alienor helds 
only a limited estate such female is com- 
petent to control the alienation of the 
alienor, That was a case amongst Khattar 
Muhammadans of the Attock District, Ia 
Surjo v. Dalelo (15) a case of Brahmans of 
Tahsil Dehra Gopipur in the Kangra Dis- 
trict it was held that where under Custom- 
ary Law a widow is entitled on the death of 
another widow to succeed to the estate held 
by the latter as a life-tenure, the former 
can restrain an alienation by the latter. 
The extent to which the right to contest 
an alienation by a female with a limited 
estate is now recognised is shown by the 
fact that in Ahmad v. Bano (16) it was 
admitted that if the sisters of the last male 
owner were heirs they could contest an 
alienation madè by the widow of the last 
maleowner. In Gobinda v. Nandu (17) a 
cise between Hindu Ghirths of the Kangra 
District the same view was taken as re- 
gards the rights of one female to challenge 
an alienation by another with a limited 
estate. 
“ Lastly, it will be sufficient to refer to 
‘Aisha v. Hasan Bano, O. A. No. 475 of 


_ (18) 66 Ind. Cas. 494; 2Lah 383. 

(14) 73 Ind. Cas. 583; A. I. R. 1934 Lah, 187; 6 Lah. 
L. J. 460. 

(15) 87 Ind. Cas. 937; A. L R. 1925 Lah. 573; 2 Leh, 
Oas 105; 7 Lah. L. J. 474. 

„gO 67 Ind. Cas 699; 3 Lah. 40; A. L R. 1922 Lah. 


5 Hin 74 Ind. Cas. 644; 5 Lah. 450; A. I. R. 1922 Lah. 
17, 
: ¥Pages of P, p 1908—[Ed.] 
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1919. This was a case of Mussalmans of 
the Jullundur District and it was held 
that where it is a question of alienation 
by a-widow holding a life-cstate it was 
wholly immaterial whether the next heir 
be a male collateral or a female, the 
tight to challenge arising out of the suc- 
cession and -not being derived from any 
common ancestor or any principleof agnatic 
succession. 

The above discussion will show that 
apart from the authorities of the year 1916 
and one authority of the year 4406, all 
the others are against the contention of 
the appellant and in favour of the view 
that a female heir is entitled to contest 
the alienation of another female with a 
limited estate. That being the case J 
dismiss the appeal with costs. 

R. L. Appeal dismissed. 


— — 


RANGOON HIGH COURT. 
Civiu MISCELLANEOUS APPEAL No. 160 
oF 1926, 

December 13, 1923. 

Present:—Sir John Guy Rutledge, Kr., 

Ohief Justice, and Mr. Justice Brown. 

Tae OFFICIAL ASSIGNEE— APPELLANT 

versus 

ZOLLIKOFFER AND Co.—RaspoxDENTs. 

Presidency Towns Insolvency Act (ITI of 1909), s. 52 
(2)~Reputed qo doctrine of—Goods received 
as agent. 

Certain goods in the possession of an insolvent were 
claimed by the Official Assignee under the doctrine of 
reputed ownership. There was evidence to show that 
the insolvent had received the goods as an agent and 
not as an owner. The insolvent had far.ber held 
himself out, in his note-ps ver, mere.y as a commis- 
sion agent: 

Held, that the Official Assignee was not entitled to 
claim the goods under s. 52 (2) of the Presidency 
Towns Insolvency Act. [p. 1018, col. 1.] 


Civil miscellaneous appeal from the order 
of the Original Side, in Insolvency Case 
No. 25 of 1926 

Mr. Po Han, for the Appellant 

Mr. Clifton, for the Respondent. 


JUDGMENT.—This is an, appeal from 
an order of the learned Judge on the 
Original Side in his Insolvency J urisdic- 
tion in which he allowed the respondent®' 
claim as owners of certain goods in the 
possession of, the incolyent firm A. K, 
Abmed and ney. We are of opinion 
that the learned Judge, in a carefully 
drawn order, has “accurately stated the 
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Jaw on the subject of reputed ownership, 
and,indeed, the Advocate for the appellant 
does not dispute the accuracy of the law 


- as stated and applied in the order, but 


contends that, in fact, the learned Judge 
erred in holding thatthere’ was any evi- 
dence to show thatthe insolvent firm held 
themselves out to be commission agents. 
The evidence, undoubtedly, is meagre, and 
we agree with the learned Judge in saying 
that this case came very.near the border 
line, but, in our opinion, he wasrightin hold- 
ing that “meagre though the evidence was, 
it was sufficient. The record of the transac- 
tion appearing in the consignment slip 
makes it clear that, in fact, the insolvent 
firm received those goods not as purchasers 


but as agents for sale on a commission | 


basis, and it also appears from Ex. A, a 
letter subsequent tothe transaction, that 
the insolvent firm, on their printed note 
paper, represented themselves to the world 
or, at any rate, to their co-respondents, to 
be commission agents. It is unfortunate 
that the partner of the respondent firm 
who gave evidence did not state what 
must have been within his knowledge 
that nearly, all the mercantile firms in 
Rangoon, inter alia, dispose of goods on a 
commission basis. But he has not done 
so and, in spite of the remarks of the 
learned Judge in Whitfield v. Brand (1) we 
do not consider that under the guise of 
judicial notice we can dispense with proof 


’ of this fact. 


There is on the record “these facts:— (a) 
that the insolvent firm,in fact, had posses- 
sion of those goods as agentsand not as 
owners; and(b) that, on their note-paper, 
they represented themselves as commis- 
sion agents; and we have also the fact that, 
if the Official Assignee disputed the 
accuracy of either of these statements, he 
could have called, as evidence, the insol- 
vents themselves and put in any book or 
document which would have helped him. 
But he has not done so. 

In these circumstances weagree with the 
finding of the learned Judge, and must 
dismiss this gppeal with costs. 

A. Appeal dismissed, 

(1) (1847) 153 E. R. 1195; 16 M. & W. 282; 16 L.J. 
Éx. 103; 73 R. R. 502. 
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MADRAS HIGH COURT. 
FULL BENCH. 

Sgeconp CIVIL APPEAL No, 1269 or 1923. 
November 12, 1926, 
Present:—Sir Victor Murray Coutts Trotter, 
Kr., Chief Justice, Mr. Justice, Krishnan. 
and Mr. Justice Curgenven. 
KODURU VENKUREDDI AND ANDTHER—- 
DEFENDANTS Nos. 5 AnD 6—APPELLANTS 
versus 
MAGUNTA VENKUREDDI AND OTHERS —~ 
PLAINTIFF AND Derenpants Nos. | ro 3— 


RESPONDENTS. , 

Hindu Law—Suit for partition against father, 
brother and alienees from brother—Debt incurred by 
father prior to suit—Decree against family property 
exonerating alienees, effect of—Liability of family 
property for decree debt—Instiiution of partition suit, 
effect of, on antecedent debts of father. 

The purchaser of an undivided share of a Hindu 
co-parcener gets only an equity to enforce partition 
and takes the share when partitioned subject to all 
the liabilities on it in the hands of his vendor. [p. 
1019, col. 2.] 

What is decided in a partition suit is the rights 
and liabilities of parties on the date of the plaint. 
The decree refers back to the date of suit, unless 
the partition suit is based on an antecedent sever- 
ance of status when the Court will have to decide 
the rights and liabilities as on that date and pass a 
decree accordingly. In either case the date to which 
the decres refers will be the date when the severance 
took place. |p. 1020, col. 1.] 

For purposes of partition in a joint Hindu family 
an account has to be taken of the debts and liabilities 
binding on the estate. In the case of a managing 
member of a joint family, all debts which he has in- 
curred for proper legal necessity of the family he is 
entitled tó have paid out of the joint property before 
the shares are allotted to the several co-parceners; 
and in the case ofa father he can ask all his debts 
which are neither immoral nor illegal to be so paid 
out of the joint estate of himself and his sons before 
partition, whether such debts be shown to be for 
legal necessity or not. [ibid.] 

Uuring the pendency ofa suit by a Hindu son for 
partition against his brother and father and alienees 
from the brother a creditor filed a suit against all of 
them on a promissory note executed by the father and 
obtained a decree against the father personally and 
agaizst the family property, the alienees being, how- 
ever, exonerated: 

Held, (1) that in the partition suit, the alienees 
could get their alienor’s share only subject to the 
liability of the debt, notwithstanding that they were 
exonerated in the creditor's suit; [p. 1013, col. 2.] 

(2) that inasmuch as on the date of suit for 
partition the family was joint and the father’s power 
to sell the joint property for his just debts was 
subsisting, the Court was bound to recognise in the 
decree the existence of such debts as were payable 
out of the joint estate and makethe necessary pro- 
vision for their liquidation before directing partition 
by metes and bounds. [p. 1020, col. 1.] 


Second appeal against the decree of the 
Court of the Additional Subordinate Judge, 
Nellore, in A.S. No. 12 of 1922 (A. S, 
No, 257 of 1921, District’ Court, Nellore) 
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preferred against that of the Court of the 
Principal District Munsif, Nellore, in O. 8. 
No. 1431 of 1916. > 

Messrs, . A. Krishnaswami Iyer and B. 
Somayya, for the Appellants. 

Mr. K. Krishnaswami Iyengar, for the 
Respondents, 

JUDGMENT. 

Coutts Trotter, C. J.—I have had 
the advantage of perusing the judgments 
about to be delivered by my learned 
brothers. I agree with them and have 
nothing to add. 

Krishnan, J.—The question referred 
in this case to the Full Bench is “Where a 
father or a managing member of a joint 
Hindu family contracts a simple debt and 
then there isa partition among the mem- 
bers of the family, can the creditor proceed 
against the property allotted to the other 
members for such a debt?” When the ap- 
pellant opened his case in the Full Bench it 
was found that the question formulated did 
not properly arise and it was decided that 
it need not be considered but that the 
whole second appeal should be treated as 
before the Full Bench for disposal. We 
have thus heard arguments in the second 
appeal. 

The second appeal arises in a suit 
brought by a Hindu son against his father 
and his two younger brothers, defendants 
Nos. lto 3, for a partition of their joint 
family property and the delivery over to 
him of his share. The 4th defendant was 
joined as an illatom son-in-law. but his 
claim was disallowed by the trial Court and 
he is not before us. Fifth and sixth de- 
fendants are the purchasers of the 2nd de- 
fendant’s share in the family property when 
this suit wds pending before the District 
Munsif and they were added as parties by 
an order of Court. They are the appellants 
before us. 

The only point argued in the second 
appeal relates to a debt incurred by the 
father, the Ist defendant, on a promissory 
note executed by him on a date prior to the 
suit to a third party. That creditor had 
brought a suit on his note while this suit 
was pending and had obtained a decree 
against the father personally and against 
the joint family property; the father and 
all the sons were parties to that suit as 
also defendants Nos. 5and 6. The latter 
were exonerated as they could not be made 
liable on the, promissory note which they 
had nothing to do with. 
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~ In ascertaining the net assets available for 
partition, the lower Courts have held the 
debt above-mentioned to be a debt payable 
out of the family property and have made 


- the 2nd defendant's share liable for a pro- 


portionate share of the debt and declared 
the 5th and 6th defendants entitled as pur- 
chasers only to such a reduced share. They 
contend in second appeal that they should 
get the whole share without the liability 
for the debt. 7 
It is not denied that the debt was a pro- 
per debt of the father, being neither 
immoral nor illegal. It is a debt which on 
account of the law of the pious obligation 
of the Hindu son to pay his father’s just 
debts out of the joint family estate, was 
payable from the estate. The debt had 
become a decree-debt during the pendency 
ofthis suit, by which the joint family estate 
was expressly made liable. It is first argu- 
ed in second appeal that as in the suit on 
the promissory note in which defendants 
Nos. 5 and 6 were parties they were ex- 
onerated, the debt should be held to be not 
chargeable on the 2nd defendant's share in - 
their hands. As pointed out by the learned 
Subordinate Judge they were exonerated 
because they could not be made liable on 
the note as they had nothing to do with 
it. Nevertheless, a decree was passed 
against, the joint family-estate. These de- 
fendants are not, therefore, entitled to rely 
on the decree to say that that estate snould 
not be changed in their hands with the 
liability for the debt. The purchaser of an 
undivided share of a Hindu co-parcener, it 
has been held, gets only an equity to enforce 
partition and takes the share when partition- 
ed subject to all,the liabilities on it in the 
hands of his vendor. Clearly, therefore, the 
5th and 6th defendants can get the 2nd de- 
fendant’s share only subject to the liability 
for the debt, if it is subject to that liability 
in 2nd defendant's hands. Furthermore, 
the parties here were co-defendants in the 
suit on the note and there was no contest 
aud no decision between them on any point 
and consequently no question of res judicata 
arises and defendants Nos. 5 and 6 cannot 
rely on the judgment against the plaintiff. 
The learned Vakil then raised a movel 
point and argued that in a partition . suit 
between a Hindu father and sons the father 
must be left to pay all the debts incurred 
by him even if they are just debts, out of 
his own share.and that the shares of the 
song, are not liable dos them, He contends. 
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. that as soon as the partition suit is brought 
‘there isa severance of status between the 
father and the sons and the shares of the 
ons are not liable for the father’s debts 
thereafter. This argument may be sound 
-with reference to the debts incurred by the 
father after the partition suit has been 
brought; but as regards debts previously 
incurred, it is clearly erroneous. The 
’ fallacy is in failing to note that what is 
decided in a partition suit is the rights and 
lifbilities of parties on the date of the 
plaint. ‘The decree refers back to the date 
of sujt; unless indeed the partition suit is 
based on an antecedent severance of status 
when the Court will have to decide the 
rights and liabilities as on that date and 
pass a decree accordingly. In either case the 
date to which the decree refers will be the 
date when the severance took place. As on 
that day the father’s power to sell the joint 
property for his just debts is subsisting the 
Courts have to recognise in their decree 
the existence of such debts as are payable 
out of the joint estate and make the 
necessary provision for their liquidation 
. before directing partition by metes and 
bounds. For purposes of partition, an 
account has to be taken of the debts and 
liabilities binding on the estate. In the 
case of a managing member of a joint 
family, all debts which he has incurred for 
proper legal necessity of the family he is 
entitled to have paid out of the joint pro- 
-perty before the shares are allotted to the 
several co-parceners; and in tle case of a 
father he can ask all his debts which are 
neither immoral nor illegal to beso paid out 
of the joint estate of himself and his sons 
before partition whether such debts be 
shown to be for legal necessity or not. 
That view has been long recognised and 
the practice of our Courts has been in con- 
formity with it. No authority has been 
cited to the contrary by the learned Vakil 


for the appellant and I see no reason to. 


depart from it. 

The only two points urged in second 
appeal failing, it must be dismissed with 
costs of respondents Nos. i and 4. 

*Curgenven, ‘J:—I agree that this 
second appeal must be dismissed with 
costs.¢ It is immaterial that the appellants 
were exonerated in the suit upon the pro- 
missory note. We have to consider*the 
famili assets and liabflities as they stood 


on 21st November, 1926, when the plaintiff. 


filed his suit for partition. + At that date, 


$ . 
. 
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among the debts was this debt of the 
father’s not contracted for any illegal or 
immoral purpose. No authority has been 
produced for the position that, upon a par- 
tition, the sons do not share lability with 
the father for such a debt. Such a doctrine 
would be in conflict with the indisputable 
principle that the family property is liable 
for a father's untainted debts. Inthe parti- 
tion, therefore, the share of the znd defend- 
ant would have to be ascertained with re- 
ference tothis debt as well as to other debts 
binding upon the family members; and it 
follows that the share of the appellants, who 
have succeeded by purchase to his rights 
and liabilities, must be ascertained in the 
same manner, 


V. N. V. Appeal dismissed. ` 


RANGOON HIGH COURT. 
OCivit MISORLLANEOUS AppgaL No, 107 
or 1926. i 
November ?9, 1926. 
Present:—Mr. Justice Henry Sheldon 
Pratt, Acting Chief Justice, 
and Mr. Justice Cunliffe, 
S. A. K. EMANJAN—Dearenpant— 
APPELLANT 


VETSUS 
M. A. EMANJAN—Puaintirr— 
RESPONDENT. 

Receiver—Appointment of Receiver—Discretion— 
Appellate Court, when interferes—Administration of 
estate of Muhammadan. 

The law allows the Court wide discretion in the 
appointment of Receivers and it is settled law that 
the Appellate Court will not interfere lightly with 
such appointment. 

There is not the same reason why the appointment by 
a Muhammadan testator of an executor should receive 
the same consideration as the appointment of an exe- 
cutor by an English testator in England. i 


Civil miscellaneous appeal from the 
Original Side High Court, Rangoon, in 
Civil Regular No. 112 of 1926, i 

Mr. Janab Ali, for the Appellant, 

Mr Ankhsaria, for the Respondent. 

JUDGMENT. —This is an appeal 
against the order of a Judge of this Court 
in the Original Side appointing a Receiver 
in an administration suit between Muham- 
madans. 

The appellant defendant was the execu- 
tor under the Will. A 

The learned Judge held that on the 
affidavits there was no- doubt. that. the de- 
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fendant had failed to administer the estate 
properly.” He-had failed to file the inven- 


tory of the property and the accounts within 
the time prescribed by law. He had also 


repudiated an agreement with the other 


heirs under which he was to purchase the 
estate. 

The Judge was apparently of opinion 
that the estate was in danger, although he 
hag not recorded a ‘definite finding to this 
effect, but was content with recording his 
view that it was just and convenient ‘that a 
Receiver should be appointed. The defend- 
ant has not accounted for four years’ income 
from the estate. 

The fact that ‘defendant was executor 
under the Will wasa good reason for not 
appointing a Receiver except it was neces- 
sary in the interests of the estate. 

It appears to be generally accepted that 
there is not the same reason why the ap- 
pointment by a Muhammadan testator of an 
executor should receive the same considera~ 
tion as the appointment of an executor by 
an English testator does in England. 

The law allows the Court wide discretion 
in the appointment of Receivers and it is 
settled law that the Appellate Court will 
not interfere lightly with such appoint- 
ment, ; 

We are not prepared to say that the 
learned Judge was wrong in his view that 
it was just and convenient that a Receiver 
should be appointed or that his discretion 
has been exercised arbitrarily. 

The appeal is dismissed with costs. 

A, Appeal dismissed., 


. BOMBAY HIGH COURT. 
Szoonp ©1vin Avpgay No. 648 or 1926. 
July 23, 1926, 
Present:—Sir Amberson Marten, 
Kr., Chief Justice, and 
Mr. Justice Patkar. 


USMANBHAI SAMADBHAI—Praintirr— 
h APPELLANT i 
versus . h 
BAI SAKINA AND otuprs—Deranpants 
RESPONDENT. , 


Muhammadan Law—Divorce —lddat-—Residence of 
wife during period of iddat in father’s house, effect of. 

Muhammadan Law does not require that a divorced 
woman should observe her iddat entirely in the 
house of her husband. She may observe the same 
in the place where she was residing at the time of 
divorce, 
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Second appeal “from “the ° decision ôf 
the District Judge, Ahmedabad, ^in Appeal 
No. 42 of 1925, confirming the decree 
passed by the Joint Subordinate Judge, 
at Ahmadabad, in Civil Suit No. 214 of 
1924, l 

Mr. H. V. Divatia, for the Appellant. 

Mr. R. J. Thakor, for Respondents Nos. 1 
to 3and 5. ` 

JUDGMENT. —The only point raised 
in this appeal is that the wife did not 
observe her period of iddatas required 
by Muhammadan Law, and that, therefore, 
there is no valid divorce, This is foundéd 
on the suggestion that Muhammadan Law - 
requires the wife to observe her ,iddat 
entirely in the house of her husband. 
For that proposition a passage was cited” 
from a work on Mussalman Law by Abdur 
Rahman at page 180. 


Kanang 


with costs. 
AUN. A, 


This appval will, therefore, be dismissed 


Appeal dismissed, 
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, ALLAHABAD HIGH COURT. 
SECOND Givin APPEAL No. 17UY or 1924. 
February 28, 1927. 
Present:—Mr. Justice Boys and 
Mr. Justice Kendall. 
MOHAMMAD YUSUF—PuaintiFF 
—APPELLANT 
versus 
MOHAMMAD ISMAIL AND OTHERS ~ 
DEFENDANTS— RESPONDENTS. 
Muhammadan Law—Gifi—Gift to minor in donor's 
custody~-Delivery of possession, whether necessary— 
Lawful custody, meaning of. : ; 
Under Muhammadan Law delivery of possession is 
notenecessary to render a gift valid, where the donee is 
a minor in the lawful custody of the donor. Lawful 
custody for the purposes of this rule includes the 
custody, of a person who has actual control, of the 
minor With the consent of the legal guardian and 
is not limited to the custody of such persons as come 
first in the line of succession of those entitled to claim 
guardianship. E 
Second appeal from the decres of the Dis- 
trict Judge, Allahabad, dated the 26th May, 
1924. . 
Mr. P. L. Banerji, for the Appellant. 
Mi. Syed Mohammad Husain, for the Re- 
spondents. 


JUDGMENT.—Kallu had a brother-ir- 
law Rahim Bukbsh, who had a daughter, 
Musammat Fatima. Musammat Fatima’s 
parents died while she was an infant, and 
she was brought up wholly by her uncle 
Kallu, Kallu owned asbop, and of this shop 
he made a giftto Musammat Fatima, the 
minor who was living with him. .Musammat 
Fatima, Kalli’s niece, married Kallu’s son, 
Mohammad Ismail. After her death the ques- 
tion of the validity of this gift has been dis- 
puted. Musammat Fatima's brother Muham- 
mad Yusuf (plaintiff) has sued “Mohammad 
Jemail, his brother-in-law for a declaration of 
his right to half the shop which wasthe sub- 
ject of the gift, as heir of Musammat Fatima. 
Mohammad Ismail contended that the deed 
of gift wasinvalid and that he was entitl- 
ed tothe whole shop as a son of Kallu. 
The deed of gift is said to have been 
invalid, because it was not accompanied by 
any delivery of possession by Kallu to the 
‘ “legal” guardians of Musammat Fatima, 
Thereis nothing showing that there are 
any female relatives of Musammat Fatima 
alive, and it is admitted on both sides that 
the legal guardiaps.of her property and 
also, as it happens in the absence of 
female relatives, of her person are her 
paternal uncles. Kallu was only a maternal 
uncle of Musammat Fatima. The lower 
Appellate Court held» that, as there were 
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paternal uncles of Musammat Fatima alive; 
“The formal transfer was necessary, that 
this formality was not observed, and that 
the failure to observe the formality invali- 
dates the gift.” It, therefore, dismissed the 
plaintifi’s suit, ; 

. The plaintiff has appealed, and relies on 
the proposition that whereas the donor 
was the defacto guardian of the minor’s 
person with the consent or, ab any rate, 
without any opposition from the legal 
guardians, the paternal uncles, no delivery 
of possession was necessary to make the gift 
valid. Weare of opinion that he has estab- 
lished this plea. itis unnecessary to refer 
more than briefly to the authorities which, in 
effect, have not been challenged. The facts 
as we have stated them, are very simple. 
Guardians who had right to be described 
as the legal guardians underthe Muham- 
madan Law permitted the minor girl to be 
brought upin the family of and, as far 
as the findings offact go, under the sole 
ecntrol of, her maternal uncle, Kallu, the 
man who made the gift in dispute. For the 
plaintifi's reliance is placed on a passage 
in Wilson's Muhammadan Law, 5th Edition, 
page 323, para. 303. Itis there laid down that 
“No transfer is necessary in the case of a 
gift by a father to his infant son......... and 
the law is the same in every other case 
where a donee is a minor in lawful custody . 
of the donor.” Similar passages have been 
quoted for the plaintiff from Sarcar, Tyabji 
and Ameer Ali. We think that there is 
nothing to limit the words “lawful custody” 
to meaning the custody of only such persons 
as among those who are alive, come first in the 
line of succession of those entitled to claim 
guardianship. The whole spirit underlying 
the authorities is clearly that full effect 
may be given to the fact that a person is in 
actual custody of the minor with the ex- 
press ċonsent of the legal guardian or, at 
any rate, with a consent to be implied 
from the absence ofany opposition. We 
hold, therefore, that in the present case 
no delivery of possession was necega 
sary to validate the gift. In that view 
the plaintiff was entitled to succeed, and 
allowing the appeal we set aside the decree 
of the lower Appellate Court and restore 
that ofthe Court of first instance. The 
plaintiff-appellant will have his costs in 
this Court and in the lower Appellate Court, 

ALN, A, Appeal allowed. 
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ALLAHABAD HIGH COURT. 

Srconp Civit Appgay No. 1671 or 1924. 

February 28, 1927. ° 
Present:—Mr. Justice Ashworth and 
Mr. Justice Iqbal Ahmad. 

GADDAR MAL—P atntirr—APPELLANT 

| > versus ` : 
Tar TATA INDUSTRIAL BANK, 
Limirep, BOMBAY, THROUGH THE MANAGER 
OF THE SAID BANK—Derenpant— 
RESPONDENT. 

Contract Act (IX of 1872), ss.7, 8, 9—Offer and ac- 
ceptance-—Acceptance by conduct— Mere silence, effect 
of—Bank giving intimation that higher interest will 
te charged—Taking further loan—Acceptance. 

It was agreed between the plaintiff and the defend- 
ant Bank that the plaintiff should deposit bales of 
cotton and obtain loans re-payable on demand from 
the Bank. The loans were to bear a particular rate 
of interest. Provision was-salso made for varia- 
tion of the rate of interest by agreement between 
the parties. The Bank subsequently informed the 
plaintiff that they intended to charge a higher rate 
of interest. The plaintiff did not reply, but obtained 
a further loan from the Bank: < 

Held, that though the plaintiff's failure to reply 
did not amount to an acceptance of the proposal of 
the Bank to continue the loan oaly on higher interest, 
his taking a further loan subsequent to that offer 
amounted to an acceptance of the offer and the 
_ plaintiff was liable to pay the higher rate of interest. 
[p. 1024, cols. 1 & 2.] 

Per Ashworth, J.—A correct interpretation of ss. 7, 8 
and 9 of the Contract Act does not import into 
Indian Law the English Law as to acceptance by 
conduct. Ona proper interpretation of these sections 
there are only three cases in which acceptance can 
be made otherwise than in words. One is when 
the promisor has specified a manner in which his 
proposal is to be accepted and that manner is not 
acceptance in words but acceptance otherwise 
than in words. A second is when acceptance is 
by performance of a condition of the proposal 
and the third is when accaptance of proposal is 
by the acceptance of any consideration offered for 
a reciprocal promise invited from the promisee, There 
is, however, one further case in which there may 
be acceptance by conduct which is not covered by 
gs. 7,8 and 9. It is when trade or mercantile usage 
or local usage can be invoked to import into the 
transaction a promise by the promisee which is not 
made either expresgly or impliedly. [p. 1024, col. 2.] 

No duty is cast by the law upon a person to whom 
an offer is made to reply to that offer. [p. 1025, col. 


2. 

l Second appeal fromthe decree ofthe Third 
Additional Subordinate Judge, Aligarh, 
dated the 4th September, 1924, 

Mr. Panna Lal, for the Appellant. 
Dr. N.C. Vaish, for the Respondent, 
Si JUDGMENT. 
Ashworth, J.—This second appeal by 
the plaintiff arises out of a suit brought by 


the plaintiff against the Tata Industrial. 


Bank, Limited, Bombay, defendant, for re- 
covery of a balance alleged to be due under 
a contractarising out of overdrafts allowed 
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by the Bank to the plaintiff from time to 
time, on security of a deposit with the 
Bank of 182 bales of cotton, The contract 
governing thesuit was expressed in a letter 
of lien of the 5th December, 1912, by the 
plaintiff in which it was agreed that the 
plaintiff on his part should deposit bales 
of cotton and obtain loans re-payable upon 
demand from the defendant Bank. The 
loans were to bear interest at Rs. 8-8 0 per 
cent. per annum and the Bank was to hold 
the cotton as security until directed by 
the plaintiff to sell them, in which case the 
Bank was entitled at time of settlement to 
recover the loans made, along with the 
interest and certain charges for *insurancee 
and storage. Provision was made for varit- 
tion of the rate of interest by agreement 
between the parties. On the 18th March, 
1922, the Bank informed the plaintiff by 
letter that they intended to charge Rs. 9 in- 
stead of Rs. 88-0 from that date, and again 
on the 21st April, 1922, they intimated their 
intention’ to raise the interest to Rs. 10. 
To these two intimations the plaintiff made 
no reply. It is to be noted that in all, 
the plaintiff obtained Rs. 24,900. Out of 
this sum, one advance of Rs, 3,400 made on 
the 8th February, 1923, was subsequent to 
both the letters of the 18th March and 
21st April, 1922, raising the interest from 
Rs. 8-8-0 to Rs, 9 and Rs. 10. The cotton 
was ultimately sold by the Bank under 
directions by the plaintiff and the plaintiff 
claimed that on the 18th February, 1992 
when the sale was complefe there was a 
sum of Re. 528-5-0 due to him out of the 
sale price after deduction of insurance and 
storage costs, afd after allowing interest 
to the Bank at Rs. 8-8-0. In his suit he 
ignored the fact of the Bank having raised 
the interest. The suit was resisted on the 
grounds that (a) the plaintiff had under- 
estimated the costs èf storage and insur- 
ance and (b) that he was bound to allow 
the defendant the higher rate of interest 
from the dates of the letters of the Bank 
intimating their intention to charge the 
higher rates. With ground (a) we have no 
concern in this second appeal, asthe de« 
cision on this issue was one of fact, 


- Both the lower Courts have held that the 
plaintiff was bound to pay ‘the higher rates 
of interest and have given the same rasons 
for so holding. These reasons are set 
forth in the aa or the trial Court 
in a manner approve the lo 4 
late Court as fellows; — E ia SDRE 
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“Tssue No, 2.—Itis next contended by the 
plaint that the defendant is not entitled 
to claim the increased rate of interest at 
Rs. 9 per cent. and 10 per cent. per annum, 
for there: was no subsequent agreement by 
the plaintiff to pay interest at the enhanc- 
ed rate. The stipulation contained in the 
agreement is that interest shall be charged 
at the rate of 8} per cent. per annum or 
at such other rate as may be from time 
to time agreed upon. This shows that the 
Bank had reserved to itself the right to 
increase the rate of interest from time to 
time. No customer would willingly and ex- 
pressly agree to an enhancement of the rate 
tpat has once been stipulated and we have, 
therefore, to look to the circumstances 
and see whether the plaintiff had accepted 
the increased rates. Letters, dated the 18th 
March 1922, and the 2lst April, 1922, de- 
manding the increased rates of 9and 10 
per cent. per annum respectively were duly ` 
sent and delivered to the plaintiff who did 
not take any objection. If he was not 
prepared to accept the increased rates he 
ought to have protested and cleared his 
accounts with: the Bank. But the silence 
on the part of the plaintiff shows that 
there was an implied acceptance of the 
rate. which the Bank had the power to 
increase, It is well-established law that 
acceptance can be made without express 
communication and the issue is, therefore, 
decided accordingly.” h | 

It does noteseem to us. to be correct to 
say’ that “the Bank had reserved to itself 
the right to increase the rate of interest 
from time to time.” The loans by the Bank 
were payable on demand, but the Bank 
were entitled to retain the cotton as 
security, and in the event of refusal of the 
plaintiff to pay on demand to sell and to re- 
pay themselves out of the purchase-money. 
Jf the plaintiff had refused to agree to 
the higher rates of interest the Bank 
would have had no right to charge them. 


` AlL that it could. have done would have 


been to close the account and, if the 
plaintiff failed to re-pay the balance due to 
the Bank, to realise on the bales. Indeed, 
that this was the meaning of the agree- 
ment seems to be accepted by both the 


< lower Courts, ‘because they do not argue 


that from the date of the intimation of. 
the higher rate the Bank was ipso facto 
«entitled to the ‘higher. rates, but they 
both take up the position that the plaint- 
‘i's failure to intimate tlfat he did not 
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accept the offer to continue the loan under 

the higher rates in the circumstances 

amounted to conduct expressing accept-' 
ance of the offer of the Bank to’ continue 

the loan and make further loans, at the 

higher rates of interest. . 

The law on the subject of acceptance of 
an offer is indicated in ss, 7,8 and 9 of 
the Contract Act and these sections must 
be read without reference to the English 
Law on the subject. According to s. 7, 
before a proposal becomes a promise render- 
ing the promises liable to the con- 
ditions contained in the promise, theré 
must be an absolute and unqualified ac- 
ceptance. This acceptance must be ex-. 
pressed in some usual and reasonable man- 
ner unless the proposal prescribes the 
manner in which itis to be accepted. If 
the proposal prescribes the manner and 
acceptance is not made in that manner the 
promisor may require acceptance in the 
manner prescribed, but if he does not do 
so, he will be held to have accepted the 
acceptance in the manner that it was made. 
In 5,8 provision is made for an implied 
acceptance by performance on the part of 
the promisee of the conditions of a proposal 
or by the acceptance of any consideration 
offered for a reciprocal promise invited 
from the promisee. In s. 9 it is stated 
that the acceptance of any promise made 
in words is said to be “express” and made 
otherwise than in words is said to be “im- 
plied.” i 

In my opinion, a correct interpretation 
of these sections does not import into 
Indian Law the English Law as to accept- 
ance by conduct. Ona proper interpreta- 
tion of these sections there are only three 
eases in which acceptance can be made 
otherwise than in words. Ons is when the 
promisor has specified a manner in which 
his proposal is to be accepted and that 
manner is not acceptance in words but 
acceptance otherwise than in words. A 
second is when acceptance is by perform- 
ance ofa condition of the proposal and 
the third is when acceptance of proposal 
is by the acceptance of any consideration 
offered for a reciprocal promise invited 
from the promisee. There is, however, one 
further case in which there may be ac- 
ceptance by conduct which is not covered 


-by ss. 7, 8 and 9.’ It is when trade or 


mercantile usage or local usage can -be 
invoked to import into the transaction a 
promise by the promisee which is ‘not made 
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either expressly or impliedly. For in- 
stance, there may be a recognised trade 
usage according to which a person borrow- 
ing from a Bank or overdrawing is taken 


to contract to pay the Bank rate of interest. 


It does not appear to me that English 
decisions as to ace2ptance by conduct can 
be invoked to extend the restrictions thus 
obtaining in India on the method of ac- 
ceptance. Applying this law to the present 
case I may state that no mercantile or 
trade usage has been invoked by the Bank 
_ In this case. 

We find that the Bank on the two dates 
when they proposed a higher rate of 
interest, in effect offered to continue the 
loans and to make further loans ‘up to the 
value of the deposited cotton) on condition 
that the higher rates of interest were paid 
at the time of settlement. There was 
clearly no express acceptance of this offer 
by the plaintiff. The Bank did not pro- 
pose any method of acceptance otherwise 
than in words. Nor again did the Bank 
specify any condition of the proposal to 
be performed by the plaintiff and con- 
sequently there was no performance of the 
conditions of the proposal. The sole ques- 
tion then is whether the plaintiff accepted 
any consideration offered for a reciprocal 
promise invited from him, The proposal 
as to raising the interest was in effect a 
proposal by the defendant Bank not to 
demand at once the money loaned and to 
loan further money (up to the value of the 
security) if the plaintiff agreed to pay the 
higher rates of interest at the time of 
settlement. The proposal invited from the 
plaintiff a reciprocal promise to re-pay with 
the higher rate of interest at time of set- 
tlement, and afurther loan was offered as 
consideration for this reciprocal promise. 
The plaintiff did take a further loan. The 
plaintiff, therefore, did accept a considera- 
tion offered by the Bank, This offer of 
the Bank to lend a further sum cannot be 
separated off from ita offer to continue 
_ i.e, not to make immediate demand for) 
sums already advanced. It, therefore, 
appears to me that the Bank’s offer to con- 
tinue the loansand to make further loans 
on the basis of higher interest at the date 
of settlement was accepted by the plaintiff 
by reason of his taking a further sum sub- 
sequent to that offer. 


If it had not been for this acceptance 
of a further loan I should have held that 
there was no accsptance by the plaintif 

. fj 
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of the higher rates of interest. Even if 
the Bank had intimated in the said letters 
that in the event of their not hearing from 
the plaintiff they would presume accept- 
ance by the plaintiff of the higher rates 
of interest, this would not have justified 
the Bank in claiming that their offer had 
been accepted in the manner prescribed, 
for it is well-established in law that the 
manner prescribed cannot be mere silence. 
Assent must be by express words or posi- 
tive conduct. No dutyis cast by the law 
upon the person to whom an offer is made 
to reply to that offer. Consequently, an 
omission to reply will nol constitute an 
illegal omission and, therefore, canttot fall 
within the definition of Act as contained 
in the General Clauses Act, s. 3 (2), Act X 
of 1897. 

The consequence is that I would uphold 
the finding of the lower Courts but on a 
different ground to that expressed by them. 

Iqbal Ahmad, J.—I agree. 

By the Court.—The order of the Court 
is that the appeal shall stand dismissed 
with costs, 


A. N. A. Appeal dismissed, 


BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURJSDIOTION APPEAL 
No. 118 of 1925. 

August 11, 1926. 

Present ;—Sir Amberson Marten, Kr., 
Chief Justice and Mr. Justice Kemp. 
RAGHUNANDAN NANU KOrHARR— 
PLAINTIFF —ArPELLANT 


“versus 
HORMASJI BEZONJI BAMJI~— DEFENDANT 
— RESPONDENT. 

Contract Act (IX of 1872), s. 239--Partnership, es- 
sentials of—Agreement to give fixed salary in lieu of 
profits and non-liability for losses, effect of—Soli- 
citors not trading firm. » 

The legal existence of a partnership has to be 
determined from all the facts. A statement in a docu- 
ment that nothing therein contained is to constitute 
the relationship of partners, will not necessarily pre- 
vent the parties from being partners in the eyes of 
the law. So, too,a mere statement that the parties 
are to be partners will not nectssarily constitule than 
partners in law. Further, although two persons may 
hold themselves out to be partners and be liable to 
third parties accordingly, yet itdoes not nec8ssarily 
follow that they would be partners inter se. [p. 1020, 
col. 2; p. 1027, eae 1] 

t is perfectly open togpartner A to sa at as 
between ree and his partner B, the a A 
shall bear all the losses of the business. In othex 


Wg Thi . 
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words, it is ng essential to constitute a partnership 
that the partners should agree to share the losses. 
[p. 1027, col. 2.] 


Partners may agree that on the determination of 
their partnership, the assets areto be dealt with in 
a particular way, 


are then to belong to a particular partner. [ibid.] 
_ Itis open to partnersto agree that one partner 
is to receive a fixed annual or monthly sum in lieu of 


a sum varying in accordance with the profits actually 
earned. [ibid] 

Solicitors are not a trading firm. [ibid.] 

The plaintiff and the defendant, two Solicitors, en- 
tered into an agreement that they should be partners 
of the firm of N. H. and Co., and should practise as at- 
torneys under the said name and firm. The partner- 
ship was to befor one year and on its determination 
the defendant was tq have no claim or interest whatever 
in the firm and its outstandings or in the property 

` name or gvod-will therecf. The defendant was to re- 
ceive a fixed amount monthly in lieuof profits and 
was not liable for any losses of the firm. Notice of the 
agreement was also issued to the clients of the part- 
nership. In a suit between the parties to the 
agreement, the trial Court held that the defendant 


was not really a partner but a mere agent. On 
appeal: 


Held, that the agreement amounted to a partner- 
ship. [p. 1027, cols. 1 & 2.] 


Appeal against the judgment of Mr. 
Justice Shah. 

Mr. Munshi (with him Mr. M. C. Setalvad), 
forthe Appellant. 

Mr. Kanga, Advocate-General (with him 
Messrs, B. J. Desai and Puttigara), for the 
Respondent. 


JUDGMENT. 

Marten, C. J.—Before we hear the 
main appeal it is convenient first to deter- 
mine issue No.1 in the trial Court, viz, 
whether the defendant was a partner in the 
firm of Messrs, Nanu, Hormasjee,& Co. This 
is cross-objection No. 1. 

Now here we have the circumstance that 
the plaintiff and defendant, who are two 
experienced Solicitors of the High Court 
of Bombay, deliberately enter into an 
agreement of July 31, 1918, Ex. A, under 
which they expressly agree that “they 
shall be partners in the said firm of Nanu, 
Hormasjee & Co, and, shall practise as 
attorneys under the said name and firm.” 
The partnership.is to be for one year, and 
on its determination the defendant is to 
“cease to have any claim or interest in the 
firm and its outstandings, the property, 
nameand good-will thereof.” 

Further, the plaintiff and defendant gave 
a gengral ndtice as follows: 

“We beg to inform you that we have 
admitted Mr. Hormasjee Bezonji Bamji 
the defendant) into partnership with us 
from this date, We shall continue to 


for instance, that all the assets . 
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carry on our business under the same 
style as before. Mr. Bamji will sign as 
below.” 

This wasonJuly.1, 1915, Ex. 34. After 
that for several years the defendant was 
left in sole conduct of business, namely, be- 
cause it appears that the plaintiff was ill. 
The plaintiff admits in his evidence at 
page 129 of part I that the defendant “after 
he became a partner could sign for the firm, 
could pass receipts for the firm, operate on 
the banking accounts, and could give an 
undertaking on behalf of the firm in all 
matters attended toby him. He could give 
an undertaking in my absence on behalf of 
the firm, These are all matters which a 
partner alone can do. This does not con- 
stitute the management of the firm and of 
the firm's business,” 

In 1920 it appears that the plaintiff took 
a more active part in the business. But 
troubles arose, and about August, 1921, the 
parties dissolved partnership. According- 
ly in his letterof July 2, 1921, the plaintiff 
wrote to the defendant :— 

“I propose sending out notices to the pro- 
fession and others about our dissolution as 
from the Ist proximo. I am really very 
sorry the dissolution which could have been 
arranged smoothly, peacefully, quietly, and 
in the interests of both of us hasto be done 
in this way.” 

Then follows, on August 1, 1921, a notice 
of dissolution which runs:— 

“The undersigned Hormasjee Bezonji 
Bamji having as from this day ceased to be 
a partner of the firm of Nanu Hormasjee & 
Co., Mr. Raghunandan N. Kothare will con- 
tinue the business under the old name of 
Nanu, Hormasjee & Co., at the above 
address (our old office premises).” ` 

That notice is signed by both the alleged 
partners. i f 

Now, Iam not necessarily going to in- 
terpret the document of July 31, 1915, in 
the light of subsequent events, But it 
must be borne in mind that that original 
document was for one year only; that no 
further document was executed: and pre- 
sumably, therefore, the parties afterwards 
continued at will on the terms of Ex. A. 
If then it was originally a partnership, it 
became a partnership-at-will as from 
August 1916. So, too, I quite appreciate 
that the legal existence of a partnership 
has to be determined from all the facts, 
A statement in a document that nothing 
therein contained is to constitute the re 
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lationship of partners, will not necessarily 
prevent the parties from being partners in 
the eyes of the law, So, too, a mere state- 
ment that, the parties are to be partners 
will not necessarily constitute them part- 
ners inlaw. Further, although two persons 
may, as here, hold themselves out to be 
partners and be liable to third parties, 
accordingly, yet it does not necessarily 
follow that they would be partners inter se. 

Accordingly, the real point of the plaint- 
iff’s argument is that no matter what these 
Solicitors thought they were doing and no 
matter whether they became liable as part- 
ners to third parties under the doctrine of 
holding out, yet in fact this agreement did 
not constitute a partnership in law, because 
they did not agree to share the profits of 
the business between them, and consequ- 
ently they did not satisfy the definition of 
partnership in s. 239 of the Indian Con- 
tract Act. Itis further said that this de- 
finition is different to that which prevails 
in Englisk Law where the usual definition 
of partnership is somewhat to this effect, 
viz, “The relationship which exists be- 
tween persons carrying on businessin com- 
mon with a view to profit.” 

Bearing that argument in mind, it is 
pointed out that under cl. 3 of Ex. A the 
defendant in lieu of his share of profits in 
the business was to be paid Rs. 500 a 
month. In other words,.this Rs. 500 per 
month was tobe irrespective of whether 
profits were earned or not. Similarly, the 
defendant was not to be responsible for any 
losses. Then as regards the furniture, 
library, stock-in-trade (I donot like the 
expression ‘‘stock-in-trade” for a Solicitors’ 
firm, but that has slipped in by. some 
mischance), allthat isto remain the pro- 
perty of the plaintiff. Further, upon the 
determination, of the partnership the defend- 


ant was to cease to have any claim or in- 


terest in the firm and the outstandings, 
the property, name and good-will thereof. 
That clause would seem to imply that up 
to that date he had an interest, although 
on the dissolution all those assets would 
pass to hie partner. The final clause con- 
tains a provision for arbitration “if during 
this partnership any dispute shall arise 
with reference to this agreement or partner- 
ship hereby created.” Tha word “or” 
isin the original. Probably the sentence 
should run “or the.” But it is clear from 
this clause alone that the parties thought 
they were creating a partnership, 
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Now, as regards the question sof losses 
in a business, I think it is perfectly open 
to partner A tosay that as between him- 
self and his partner B, the partner A shall 
bear all the losses of the business. In other 
words, it is not essential to constitute a 
partnership that the partners should agree 
to share the losses. In any event this only 
applies as between themselves, for what- 
ever their agreement may be, they would 
both be liable to outside parties, So, too, 
partners may agree that on the determina- 
tion of their partnership, the assets are tg 
be dealt with ina particular way and that 
for instance all the assets are then to 
belong to a particular partner A. In cthis 
connection it must be borne in mind that 
Solicitors are not a trading firm. Their 
capital, normally speaking, is only small, 
apart, of course, from the good-will which 
in many cases no doubt has a substantial 
value. But there is nothing whatever to 
prevent partners agreeing that on a dis- 
solution, partner A shall be entitled to the 
entire good-will of the business and shall 
not be called upon to account for it on the 
final winding up. 

Next, we come to the main point, viz., the 
question about sharing the profits. My 
personal view is that partners can agree to 
share those profits in any way they like. 
They may agree to share them equally. 
They may also agree, in my opinion, that 
one partneris to receive a fixed annual or 
monthly sum in lieu ofa gum varying in 
accordance with the profits actually earned, 
Take this case for instance, Would not the 
difficulties poited out by the plaintiff dis- 
appear here, if the agreément had been 
drafted in this form, that out of the profits 
of the partnership the defendant should 
be paid a preferential Rs. 50) a month, 
but that ifand in so far asthe profits of 
the business should be insufficient to pay 
that sum, then the plaintiff would pay the 
deficiency to the defendant out of his own 
pocket. I do not think any objection could 
have been taken to such an agreement, if it 
had been entered into, as not coming within 
the express words in s. 239. But, in my opin- 
ion, thatis what the parties have substantial- 
ly agreed on here when they said that “in 
lieu of his share of profits” the defendant ° 
was to get a particular fixedsum. In other 
words, the defendant thus became a salati- 
ed partner which is an expression we ate 
quite familiar with not qnly in England byt 
also in Bombay 
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*Another in8tance may be given. Suppose 


you had Ån agreement one day between- 


two alleged partners by which they were 
to share the profits equally. And. then the 
next day they met and said that to avoid 
the trouble of elaborate accouuts and so on 
partner B would agree to take for better 
or for worse, Rs. 500 per mensem from A 
whether or no profits were actually earned. 
In other words, partner B agreed to com- 
pound his rights under the agreement of 
the day before in this particular respect. 
Would they then cease to be partners? In 
afiswer to that illustration Counsel for the 
plaintiff contended—and he had to contend 
—fhat on the day of the variation the parties 
would thenceforth cease to be partners. 
Personally I do not think that the word- 
ing of.s, 239 obliges us to put that limited 
‘construction on the essentials for the re- 
lationship of partners. We have been re- 
ferred tono authorities on the point, and 
the only reference to any text book which 
we have .been given is to Pollock and 
Mulla’s Indian Contract Act, at pages 752 
and 753, where the authors very properly 
point out the difference of language in the 
formal definitions of partnership in the Eng- 
lish and Indian Acts respectively. 

Looking at the matter as one of common 
sense, it is to my mind almost absurd to 
think that two experienced Solicitors of 
our High Court should enter into a formal 
agreement to become partners, and then 
so far as the outside world goes and so far 
as the correspondence between them goes, 
act as partners for some six years and 
give the,usual notices of dissolution and 
yet be told at the. end that they were 
entirely mistaken as to their true legal 


position, and that they did not know the 


elementary principles which go to con- 
stitute a partnership, although that was 
a matter on which they would be presum- 
ably advising theirclients frequently. I 
am glad to think that I am not driven 
by s. 239 to adopt that conclusion, and, 
therefore, with great respect to the. con- 
trary opinion of the learned trial Judge, 
1 would hold that issue No. 1 was wrong- 
ly answered in the Oourt below, and that 
it should be answered instead in the afirma- 
*tive. as 

Kemp, J.—I have reached the same 
conslusion and for the same reasons, I 
would like to observe, further, that the prac- 
tice, as is well-known here with reference 
to attorneys who aré employed’ on a salary 


. 
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and are not partners in Solicitors’ firms, 
is that any letter written by any such 
salaried attorney is signed in the name 
of the firm with the superscription of that 
attorney. It is admitted in this case that 
the signatures were not in that form. 
That clearly suggests that the parties to 
this suit intended that the defendant 
should be considered as a partner. 

Then there are other acts which suggest 
that they were partners, and amongst these 
are the following:—On one occasion the 
defendant raised the salary of thestaff. If 
the defendant werea manager no doubt 
he might have the power of dismissing or 
appointing members of the staff, but 1 
consider that when you came to the ques- 
tion of raising salary that would be a matter 
which he would have to refer to one of the 
partners. - 

Again the defendant brought moneys 
into the firm. It is true most of the moneys 
were brought into the firm as loans prior 
to his becoming a partner but it appears 
that subsequent to his becoming a partner 
he lent moneys to the firm but without 
interest. That tomy mind is not whata ' 
servant of the firm would do. 

Then there is the fact that this agree- 
ment is drawn by attorneys who are pre-— 
sumably legal experts. To this fact the 
Chief Justice has already referred. 

There is alsothe evidence which shows 


_how the salary of the defendant was arriv- 


ed at. It appears that in 1913-1914 the 
estimate of the amount drawn by the plaint- 
iff was Rs. 1,000 a month, and on that 
estimate the defendant’s salary was fixed 
at Rs. 500. Under the circumstances, that 
would be a very proper reason why the 
share of the profits of the firm should be 
compounded by appropriating under the 
agreement to the defendant. Rs. 500 a 
month. The obvious advantage of any 
such arrangement would be that there 


. would be no necessity for accounts of the 


partners being taken either at the end of 
the year, or when the partnership was 
dissolved. The trouble of drawing up a 
balance-sheet would be avoided by com- 
pounding his share of the profits by a salary 
to the partner. 
Then there is the fact that the stamp 
on this document is the stamp for a part- 
nership agreement, and that suggests that 
the intention of the parties was that the 
defendant should be regarded as a. part 
ner. On this point I think the principle 
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laid down in the case of Mollwo v. Court 
of Wards (1) is applicable. There it was 


| Stated that the question whether the rela- 


tion of a partnership does or does not 
exist must depend on the real intention 
and contract of the parties. Now that 
was ‘a case which was decided in July, 


_ 1872. It is true thatthe Indian Contract 


Act came into force in September, 1872. 
I am of opinion that the principle there 


; laid down is equally applicable in deter- 


mining whether in the case of an agree- 
ment subsequent to?the coming into force 
of the Indian Contract Act the question 
arises as to whether it isa partnership or 
not, 

Under these circumstances I agree with 
the answer proposed by the Chief Justice 
to issue No. 1 in the case. 

[Their Lordships then heard the main 
appeal and disposed of the case on the 
merits—EHd.] i 


A. N. A. Answer accordingly. 
(1) (1872) 4 P. O. 419. 
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ALLAHABAD HIGH COURT. 
First Civiu APPBAL No. 78 or 1924. 
February 28, 1927. 

Present :—Mr. Justice Mukerji and 
Mr. Justice Ashworth. 

' LACHMAN DAS AND anoTHER— 
DirenDANTS—APPELLANTS 
. Versus 
RAM PRASAD— PLAINTIFF AND OTHERS— 
. DERENDANTS-—RESPONDENTS. 


© Evidence Act (I of 1872), s. 92, proviso (8)—Oral 


evidence to provathat a deed was not intended to take 


effect, admissibility of—Registration Act (XVI of 


1908), s. 28—Sale of item for purposes of evading pro- 
per registry office—Sale and registration, validity of. 
Parties to a sale-deed cannot be ‘allowed to adduce 


- oral evidence to show that they never intended that 


ownership should pass and that consequently there 
was no sale notwithstanding the execution of a sale- 
deed. [p. 1031, col. 1.) | 

Harris v. Rickett (2) and Pym v. Campbell (3), dis- 
tinguished. oe 

There ig nothing in law to render invalid a sale of 
property by one person to another for the sole reason 
that the object of the sale was to give that other 
person aright to register a mortgage-deed in respect 
of other property in a particular registry office. [7bid.] 

Mathura Prasad v. Chandra Narayan Chowdhury 
(1), distinguished. 


First appeal from the decree of the Sub- 


ordinate Judge, Budaun, dated the 6th of . 
. November, 1923, os 
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Messrs. Shiva Prasad Sinha, S. B. Johari 

and Hanuman Prasad Agarwala, for the 

Appellants. | 
Dr. M. L. Agarwala, for the Respondents. 

JUDGMENT. 

Mukerji, J.—This is an appeal by 
two defendants in a mortgage suit, brought 
by the respondent No.1 under the follow- 
ing circumstances Three persons, viz., 
Ram Prasad son of Dhuma Mal, his wife 
Musammat Barfi Kunwar and the appel; 
lant Lachman Das executed the bond in 
suit for a consideration of Re. 5,200 ip 
favour of the respondent Ram Prasgadeson 
of Gulzari Lal. The plaintiff sought to 


_enforce the mortgage and made parties to 


it not only the mortgagors but also the 
transferees from them and one Radhe 
Shiam, a minor son of Ram Prasad son 
of Dhuma Mal and his wife Musammat 
Barfi. 

The defence of Lachman Das was three- 
fold, so far as we are concerned in this 
appeal. He said that the mortgage was not 
properly registered and was, therefore, not 
enforceable, that he received no conside- 
ration for the mortgage and that he exe- 
cuted it under an undue influence. He 
further added that he had no interest in 
the property at the date of the mortgage 
and, therefore, the mortgage was not en- 
forceable against the property mortgaged. 
The appellant No. 2, Musammat Nanhi, ap- 
pears to be a transferee from Musammat 
Barfi and her appeal before us repeats 
the same arguments which we shall pre- 
sently notice, on behalf of Lachman Das. 

It appears that one Kalyan Chand was 
the owner of a considerable amount of cash 
and moveable property. He made a Will 
in 1907 in favoureof his wife Musammat 
Champa Kunwar and his daughter's son 
Lachman Das. He gave by this document 
a life-interest to Musammat Champa Kun- 
war andthe remainder to Lachman Das. 
Kalyan Chand and Musammat Champa 
Kunwar had a datghter Musammat Barfi 
besides Musammat Kotori, the mother of 
Lachman Das. Musammat Kotori prede- 
ceased her father. Musammat Barfi married 
Ram Prasad and this Ram Prasad is one” 
of the mortgagors along with Musammat 
Barf. By an agreement of 1910 enttred 
into a date when Lachman Das was still 
a minbr, Musammat Champa Kunwar, Lach- 
man Das afd Musammat Barfi agreed that 
the property in question should go to 
Musammat Barf and Lachman Das ‘and 
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Musammat Champa Kunwar should each 
receive an annuity. We need not consider 
this agreement as I have already stated it 
is not binding on Lachman Das. I may 
add that the property mortgaged was pur- 
chased by Musammat Champa Kunwar with 
the money she received from her husband 
under the Will and that, therefore, this pro- 
perty partakes of the same character as the 
cash and moveables bequeathed by Kalyan 
Chand, 

The learned Subordinate Judge decreed 
the suit and -we have to consider the seve- 
ral,points raised in appeal. 

The first point urged is that the mort- 
gage is invalid on the ground that its 
registration is invalid. It appears that 
Musammat Champa Kunwar purchased by 
a deed a certain kothri or room belonging 
to one Radhe Lal. In executing the mort- 
gage-deed in favour of the respondent 
No. 1 this kothri or room was included as 
a property mortgaged. The room is situat- 
ed in Bareilly, while the mortgaged pro- 
perty, which is a certain entire village of 
Launda Baheri is situated in the District 
of Budaun. The argument for the appel- 
lants is that the room at Bareilly was pur- 
chased with the sole object of including 
it in the agreement of 1910 and the object 
was to give jurisdiction to the Sub- Registrar 
of Bareilly to register the deed. It being 
granted that the owner Radhe Lal trans- 
ferred it by a registered deed in favour of 
Musammat Champa, Kunwar, the title to 
the room did pass to Musammat Champa 
Kunwar, notwithstanding anything that 
might have been in the mind of Radhe Lal 
as to the passing of title. The property 
in the eye of law belonged to Musammat 
Champa Kunwar and,therefore, Lachman 
Das had the same interest in the property 
as he had in the cash and moveables be- 
queathed by his grandfather. Assuming, 
therefore, that Lachman Das had a title to 
the village of Launda Baheri he had also 
a title to the room mertgaged. It follows 
that the Sub-Registrar of Bareilly had juris- 
diction to register the deed. In the case of 
Mathura Prasad v. Chandra Narayan Chow- 
dhury (1) the “property described did exist 
but the, mortgagor had no interest in the 
pwoperty and, therefere, the parties to the 
transaction never wanted that the mortgage 


(1) 60 Ind. Cas. 833919 A. L. 30385; 40 M. L. J 
489; 33 O. L. J. 440; 23 Bom. L. R. 629; (1991) M. W. 
N. 370; 14 L. W. 1; 29 M. L. T, 413; 25 C. W.N. 985. 
2 P. L. 7. 397 (P. 0.) ; ; 
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shculd attach to such property. That case 
is clearly, distinguishable from the case 
before us, I hold that the registration is 
without any flaw. ` ; 

The next point urged is that Lackman 
Das had no interest in the property at the 
date of the mortgage. Lachman Das had 
a vested right in the property subject to 
the life-interest of his maternal grand- 
mother. This vested interest was a trans- 
ferable property and the mortgage attached, 
to this property. Further, on the death of 
the grandmother, Lachman Das would be 
the absolute owner of the property and the 
grandmother having already died the mort- 
gage attaches to the property, vide, s 43 
of the Transfer of Property Act. 


The third and last point is that Lachman 
Das executed the mortgage-deed under 
undue influence. Not a word has been said 
to show that the mortgagee Ram Prasad 
had any influence over Lachman Das. The 
statement of Lachman Das has been read 
out to us. All that he does say is this, 
Ram Prasad the mortgagor was the husband 
of his mother’s sister, that he, Ram Prasad, 
was an elderly man and that, therefore, he 
acted under his uncle's direction. At the 
date of the mortgage Lachman Das was a 
man of 25. He has admitted that there 
was a shop styled Ram Prasad-Lachman 
Das at Bareilly and he used to visit that 
shop daily although only for an hour or 
two. That shop carried on acloth business, 
It appears that the plaintiff's case was that 
he wasa commission agent and the frm 
of Ram Prasad-Lachman Das purchased 


.cloth through him from time to time and 


that for the balance due to him Ram Prasad, 
Lachman Das and Musammat Barfi exe- 
cuted the mortgage. In this State of affairs 
it is difficult to see whence the undue in- 
fluence comes. 

There is nothing inthe appeal and it 
must fail. 


A cross-objection has been filed on be- 
half of the plaintiff-respondent. It ap- 
pears that the learned Subordinate Judge 
has, perhaps through inadvertence, omitted 
to allow interest after the period of two 
months allowed by him for payment of 
the mortgage money. There is no reason 
why the mortgagee should not have the 
usual 6 per cent. interest on the total 
amount of the principal sum and the inter- 
est due up to the date fixed for payment, 
I would allow interest at 6 per cent, per 
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annum. I would dismiss the appeal and 
allow the cross-objection both with costs. 

Ashworth, J.—I concur in all three 
findings. I. would like to add, however, in 
respect of the first point that there is 
nothing in law torender invalid a sale of 
property by one person to another for the 
sole reason of giving that other person a 
right to register a mortgage-deed in res- 
pect of other property in a particular 
place. The motive of purchase is imma- 
terial and the only question is whether 
there was a valid sale. It is urged in 
this case that there is evidence to prove 
that the parties to the sale deed of the 
room had no intention that ownership in 
the room should pass andin the absence 
of such intention, there was no sale not- 
withstanding the execution of the sale- 
deed. Assuming, but not admitting, that 
there is such evidence, it is, in my opinion, 
inadmissible. The appellant’s Counsel has 
referred to the following dictum in Wood- 

_ roffe and Ameer Ali's well-known commen- 
tary on the Indian Evidence Act: 

“Though evidence to vary the terms of 
an agreement in writing is not admissible, 
yet evidence that there is not an agreement 
at allis admissible.” 4 

In support ofthis dictum two English 
decisions are relied upon, namely, 
Harris v. Rickett (2) and Pym v. Camp- 
bell (3). Harris v. Rickett (2) isno author- 
ity for the dictum as stated. Itis author- 
ity for the rule that where the whole of 
a contract is not contained in a written 
document, it may be supplemented by 
parol evidence of a collateral agreement. 
Collateral means in effect not inconsist- 
ent with the terms of the agreement in 
question Proviso (1) of s. 92 gives effect 


to this rule, or at least to so much of it- 


as the Indian Lagislature desired to incor- 
porate in the Indian Evidence Act. Pym 
v. Campbell (3) is authority for the rule 
that parol evidence is admissible to prove 
any collateral verbal agreement to the 
effect that a document apparently complete 
and operative on its face, should be con- 
ditional upon, and not operate, until the 
happening of a certain event, which has 
not occurred. This rule is reproduced in 
proviso (3) ofs. 92 of the Evidence Act. 


(2) (1859) 28 L. J. Ex. 197; 4 H. & N.1; 157 E. R. 
734: 118 R. R. 294. 

(3) (1856) 6 Bl. & Bl. 370; 95 L. J. Q. B. 277; 2 Jur. 
N.s.) 641; 4 W. R. 528; 119 E.R. 903; 106 E. R. 
32. l 
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They are no authority for holding that 
evidence in any shape can be admitted 
for the purpose of showing that there was 
no agreement at all, or, in other words, 
that a deed was meant to be inopera- 
tive. The dictum criticized, occurring as 
it does ina well known commentary, has 
so often misled the Courts that I have 
thought it desirable to show that it needs 
the qualifications expressed in provisos 
1, 2and 3 tos. $2 of the Indian Evidence 
Act. These provisions are to be read 
independently of English decisions. 

I hold, therefore, that the lower Appel- 
late Oourt was right in holding that the 
fact of the sale of the room being only 
effected in order to render the mortgage- 
deed in suit registrable at a certain place 
does not affect the fact that the room 
was sold or the consequent legality of the 
registration of the mortgage-deed. 

By the Court.—The appeal is dis- 
missed with costs and the cros3-objection 
is allowed also with costs, The respond- 
ent No.1 will have interest on the total 
sum of the principal and interest up to 
the date of payment at 6 per cent. per 
annum. 

A. N. A. Appeal dismissed: 
Cross-objection allowed. 





BOMBAY HIGH COURT. 
ORIGINAL Orvin JURISDICTION APPEAL No, 
° 2 oF 1926. . 

August 13, 1926. 
Present:—Sir Amberson Marten, KT., 

Chief Justice, and Mr. Justice Kemp.9 
HAJI MIRZA MASHAM ISPAHANI— 
PLAINTIFF—APPELLANT 
VETSUS 
MIRZA AHMED ISPAHANI— 


DEFENDANT— RESPONDENT, 

Civil Procedure Code (Act V of 1908), 0. XL, r. 1—- 
Practice—Appointment of Recetvers—dlotion to be 
made in open Court. : 

Application for the’appointment of Receivers should 
be made in the ordinary way by notice of motion in 
open Court and not in Chambers. 

Appeal from the order of Mr, Justice 
Taraporewala. ar . 

JUDGMENT.—In dismissing this ap- ° 
peal in the absence of any parties, we 
only wish to add that we must not neces- 
sarily be taken to approve of what Mr. 
Justice Taraporewal& has said as to the pro- 
priety of hearing applications for the ap- 

.’ . . 
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pointment Of Receivers in Chambers. As 
at present advised, we think that these 
applications should be made in the ordi- 
nary way by notice of motion in open Court 
and not in Chambers. But, of course, as 
regards the present case we have heard 
no arguments as to whether there was 
anything exceptional to justify the course 
actually taken, 

ALN. A, Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
Civiu Revision Case No. 148 or 1926. 
January 19, 1927. 
Present:—Mr. Justice Lindsay. 

Tus SECRETARY or STATE ror 
INDIA in COUNCIL, THROUGH THE AGENTS 
E. I. RAILWAY AND G. I. P. Rattway— 
DEFENPANTS—ÅPPLICANTS 

a VETSUS 
Fira MANAK CHAND & Sons, 
THrOvGH BHAGWATI PRASAD— 
PLAINTIFE— OPPOSITE Parry, 

Provincial Small Cause Couris Act (IK of 1887), s. 
25—Revision—Perverse finding of fact—Interference. 

Although it is not the practice of the High Court 
jn cases under 8.25 of the Provincial Small Cause 
Courts Act, to interfere with findings of fact, it will 
pats where they are absolutely perverse. |p. 1032, 
col. 1. 

Civil revision frém an order of the Small 
Causes Court Judge, Agra, dated the 4th 
of August, 1926. 

Mr. G. W. Dillon, for the Applicants. 

Mr. S. K. Dar, for the Opposite Party. 

JUDGMENT.—This is an application 
under s 25 of the Small Cause Courts Act. 
The application is made by the Secretary 


of State for India throagh the Agents,’ 


East Indian Railway and Great Indian 
Peninsula Railway. The opposite party is 
a firm, Manak Ohand & Sons, carrying on 
business at Agra. 4 

It is not the practice of this Court to 
interfere in cases under the Small Cause 
Courts Act with findings of fact, but in the 
present case I am satisfied after a perusal 
of the record and hearing Counsel that the 
judgment here is’absolutely perverse and 
ought not to he maintained. It would be 
a gro$s injustice to the applicant here to 
allow this judgment to stand. The facts 
are yery simple. A Bombay firm sent a 
large parcel of goods to this firm of Manak 
Chand & Sons, and apparently, when the 


. 
. 
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. 


SEORETARY OF STATE FOR INDIA V. MANAK OHAND & SONS, 


[100 I, O. 1927] 


parcel arrived at Agra it was found that it 
had been tempered with. The plaintiff 
firm, as they were entitled to do, applied 
to the Railway for open delivery, and it is 
common ground that the parcel consigned 
to this plaintiff firm was opened on the 
Railway premises in the presence of the 
Head Goods Clerk, Balwant Singh. It waa 
found at the time the contents of the parcel 
were examined that two items of goods had 
been extracted, namely, 10 yards of tweed at 
Rs.9 a yard and 12 yards of white cash- 
mere at Rs. 10 a yard. 

It is to be remembered that at the time 
this open delivery was made the plaintiff 
firm brought the invoice of the goods to 
the Railway premises. Balwant Singh, the 
Head Goods Clerk, states in his evidence 
that an invoice in English was produced 
before him of which he made a copy. This 
copy is onthe record and has been sworn 
by Balwant Singh to be an exact copy of 
the invoice which the plaintiff's agent pro- 
duced to him. It was found on an exami- 
nation of this invoice that the consignment 
of goods which was sent to this firm of 
Manak Ohand at Agra contained a large 
number of silk articles. From the invoice 
which is on the record I find that the 
following articles were mentioned in it:— 


Rs. A. Rs. 
2 pieces of silk at 48-0 each value ... 96 
2 silk reels at 15-0 each ,, ... 80 
2 ” mo 12-8 “yo ” 12 25 
4 doz. handkerchiefs 58 0a doz. ,,  2Y 
$ ” 98 6 0 ” ” one 30 
1 piece of silk zi ote 1 85 
1 iï 3 sai ai . 52 
1 ” "> . a8 


On this invoice, therefore, it is clear 
that this parcel sent to the plaintiff firm 
contained silk goods of the value of over 
Rs. 100. When the present claim was 
brought against the Railway for compexsa- 
tion for the loss of the two items described 
above, the Secretary of State pleaded s. 75 
of the Railways Act and refused to allow 
compensation. Section 75 of the Act lays 
down that “when any articles mentioned in 
the second schedule (including silk articles) 
are contained in any parcel or package 
delivered to a Railway Administration for 
carriage by Railway, and the value of such 
articles...exceeds Rs. 100, the Railway Ad- 
ministration shall not be responsible for 
the loss, destruction or deterioration of the 
parcel or package unless the person send- 
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ing or delivering the parcel or package to 


‘the administration caused its value and 


contents to be declared.,.at the time of the 
delivery of the parcel or package for carriage 
by Railway.” 

I have already mentioned that the Head 
Goods Olerk was examined and deposed to 
having made the copy of the invoice with 
hisown hand. Nota single word was put 
to this Head Clerk in cross-examination for 
the purpose of showing ‘that the invoice as 
putin by him was erroneous in any res- 
pect. On the other hand, a servant of the 
plaintifis’ went into the witness-box and 


“produced, what is called, an invoice in 
. Hindi, 


This it was said had been prepared 


‘by a Munib who was dead. The plaintiffs’ 


‘which were given to the 


witness stated in examination-in-chief that 


-the consignment of goods sent to Agra 


contained no silk, He modified this in 
cross-examination by saying that there were 
silk goods in the consignment but that 
they were imitation. i 

It further appears that a commission was 
issued to Bombay for the examination of 
the firm which had sent the goods to these 
peopleat Agra. The record of the answers 
interrogatories 
proves to my mind conclusively that the 
statements made by the Bombay firm were 
altogether false and were made with the 


‘object of assisting the plaintiff firm at Agra 


in prosecuting a false claim. It ia not tobe 
believed for one moment that this Bombay 
firm could not produce their books or a list 
of their invoice, They admit that they 
deal in silk and that silk goods were des- 
patched by them from time to time to the 
plaintiff firm. They tried to make out that 
they could not produce their books of ac- 
count as they had been sent to a Oourt at 
Indore, and “their answer, therefore, was 
that they were unable to say whether or not 
this particular consignment which was 
sent to the plaintiffs contained silk goods. 
I have no hesitation in saying that these 


‘answers were absolutely dishonest and 


ought not to be believed for one moment, 
They were cross-examined apparently by 


the plaintiff firm for the purpose of showing’ 


that the silk articles supplied were China 
or Japan silk articles. It may be the case 
that the silk articles mentioned in the in- 
voice were China or Japan silk but China 
or Japan silk is not necessarily artificial 
silk, which is the case the plaintiffs were 
trying to put up. 


The Judge of the ‘Small -Cause Court in 


. e. 
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his judgment says that the burden of proof 
in this case lay on the defendant, as it 
undoubtedly did, but he is altogether 
wrong in saying that the defendant did not 
prove his case. It is inconceivable to me 
that the Judge should have arrived at a 
finding of this kind without discussing at 


‘all the question of the :nvoice which has 
-been put in by the Head Goods Clerk. There 


is nota word in the judgment about this 
invoice. The Judge does not say that he 
disbelieves the Head Goods Clerk, and, as I. 
have pointed out already, the Goods Clerk 
was never cross-examined regéfrding one 
single item. On the evidence as produce@ in 
the Court below, this judgment of the Small 
Cause Court is a perverse judgment which 
I have no hesitation in setting aside. The 
claim made hy the plaintiffs was a fraudu- 
lent claim and ought to have been dismiss- 
ed. I allow this application, therefore, set 
aside the decree of the Court below and 
direct that the plaintifis’ claim do stand 
dismissed with costs. Costs in this Court 
will include fees on the higher scale, 


AN. A, ‘Application allowed. 





BOMBAY HIGH COURT. 
SEconD CIVIL APPEAL Na. 750 oF 1995. 
August 2, 1926. 
Present:—Justice Sir Lallubhai Shah, Kr. 
and Mr. Justice Fawcett. á 
BARJORJI SHA PURJI—DEFENDANT— 
APPELLANT 
versus 
SHRIPATPRASADJI VIHARILALJI 

_ ACHARYA—P gintirF—Responpenr. 

Civil Procedure Code (Act V of 1908), s. 11—Res judi- 
cata—Landlord and tenant—Suitby landlord for pos- 
session and damages for cutting trees—-Plea of perma~ 
nent tenancy found against--Possession disallowed but 
damages decreed—-Decision gn permanent tenancy whe- 
ther res judicata—Permanent tenant's right to cut 
trees—M ortgage—Mortgagee's right to eject tenants of 
mortgagor. 

A landlord sued his tenant for possession of land 
and also to recover a certain amount as damages for 
trees cut. The tenant pleaded that the trees belonged 
to him as he was a permanente tenant and algo on, 
other grounds. The plea of permanent tenancy was 
found against and the claim for damages was decreed, 
but possession was disallowed on the groundgthat 
notice had not been given to the tenant to terminate 
his tenancy. The landlord gave notice to quit and 
sued fot possession. The tenant set up permanent 
tenancy: ” 4 

Held, that the decision in the previous suit that 
the tenant had no permanent tenancy operated ag 


e 
. 
. + 
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e 
es judicata inasmuch as, although the prayer for 
a was disallowed in the previous suit, the 
decision on the question of permanent tenancy was 
necessary for deciding the question of damages. [p. 
1. 2. < 
ga Zemindari Co. v. Naresh Narayan Roy 
G), Daudbhat Allibhat v. Daya Rama (2) and Rama- 
swami Goundan v. Klaivasal Marudar Reddi (3), 


Ot enished. 
ga tenant is the ga of the trees grow- 
i . [p. 1036, col. 1. | 

a on a we js entitled to the possession of 


A mortgages 2 
the Kn property can determine the tenancy 
ofan annual tenant of land forming part of such pro- 


perty without the consent of the mortgagor. [p. 


1036, col. 2. a 
Second n from the decision of 


"the District Judge at Surat, in Appeal 


No. 44 of 1923, confirming the decree of the 

Joint Subordinate Joes at Bulsar, in 
ivi it No. 534 of 1921, . 

ae N. Thakor, (with him Mr. R. J. 


kor), for the Appellant. 
aera B. Shingne, for the Respondent, 


JUDGMENT. 

Shah, J.—The plaintif in this case 
gave notice to the defendant to vacate the 
lands in suit in NG 1920. oon 
j notice, he was required to give 
a tee en on March 31, 1921. The 
plaintiff claimed to be a mortgagee from 
the original Inamdars, The defendant 
was on the land as a tenant of the mort- 
gagors. The defendant pleaded that he 
was a permanent tenant ; that the mort- 
gagors were necessary parties , and that 
the plaintiff was neither entitled to posses- 
sion nor to enhance the rent. The first 
issue raised was whether the plea that the 
defendant was a permanent tenant was 
res judicata in consequence of the finding 
in the previous litigation between the 
same parties in Suit No. 48 of 1915. 


The trial Court came tothe conclusion 
that the plea of permanent tenancy was 
not now open to the defendant as that ques- 
tion was heard and finally decided in the 
previous suit between the same parties. 
The further question raised in the issues 
was whether it was rfot open to the mort- 
gagee, contrary to the wishes of the mort- 
gagor, to determine the tenancy of the de- 
fendant. That issue also was decided against 
the defendant. In the result a decree was 
passed sagainst the defendant directing 
hih to deliver possession of the plaint 
lands to the plaintiff,and to pay Rs. 306-9 0 
foy merne profits prior tọ the datè of the 
suit. ‘Chis sum was arrived at on the 
basis of the annual profits having been 
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determined at Rs. 225, out of which the 
defendant had already paid Rs. 121-14-0 a 
year as yent ‘to the plaintif. The sum 
represented the difference between the 
full rent payable for three years and the 
amount paid at the old rate. There was 
also a decree for future mesne profits from 
the date of suit until delivery of posses- 
sion, to be determined under O. XX, r. 12, 
Civil Procedure Code. 

The defendant appealed to the District 
Court, and the same points were raised, 
before the learned District Judge, who, on 
a consideration of the pleadings and the 
findings inthe previous suit, came to the 
conclusion that the plea of permanent.ten-. 
ancy was not open to the defendant, as 
that question was heard and finally decid- 
ed in the previous suit between the same 
parties. On the other points also he affirm- 
ed the view taken by the trial Court, 
with the result that the appeal was dismiss- 
ed and the decree was confirmed. 

The defendant had preferred this second 
appeal, and the principal point argued in 
support of this appeal is that the lower 
Courts are wrong in their view that the 
plea of permanent tenancy is not open to 
him in this suit. 

In order to test this point, itis neces- 
sary to refer to the previous suit between 
the same parties. In that suit (No, 48 of 
1915) the plaintiff mortgagee sued the pre- 
sent defendant and also joined the original 
mortgagor as a party to the suit. The claim 
was for possession of the land, and also 
to recover @ certain amount as damages 
from the defendant for having cut certain 
babul trees on the land. The plaintiff's 
case was that the trees belonged to him 
and not to the tenant, and he asked for 
an injunction restraining the defendant 
No. 1, that is, the tenant, from cutting or 
dealing in any way with the trees situated 
on the land. The defendant's answer, so 
far as it is material to the present point, 
was that he was a permanent tenant, and 
secondly, that he was the owner of the 
trees. Though it is not stated in terms in 
the written statement in that form, the 
issue framed shows that at least one of 
the grounds upon which he claimed the 
ownership of the trees was that he was a 
permanent tenant. Accordingly, Issue No. 
8 was framed in this way : 

“Is the defendant in possession of the 
lands as apermanent tenant? Has he any 
right to the trees in the land ?” 


« a. 
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The learned Judge dealt with this issue 
at considerable length in a companion 
suit in which the:same points had arisen 
and which was filed on the same basis 
against another tenant. 
conclusion that defendant No. 1 was nota 
permanent tenant, and he also found that 
he was not the owner of the trees. It 
may be mentioned that in the judgment 
in dealing with Issues Nos. 7 and 8 the 
learned Judge, who decided the suit, ob- 
served as follows: 

“The defendants resist the claim by 


asserting their own title to the trees. They 


say that they are permanent tenants of the 
land and as such entitled to the trees grow- 
ing therein.” : 

In the end on a consideration of the 
evidence in the case, he found that the 
defendant did not hold the lands as a per- 
manent tenant and had no right to the trees 
in theland. When defendant No. l appealed 
to the District Court, no doubt, be made 
a point in his memorandum of appeal that 
the question of permanent tenancy should 
not have been gone into at all, and that, 
even apart from his bsing a permanent 
tenant, he was owner of the trees. But 
when the matter came before the learned 


District Judge, that position does not seem’ 


to have been adhered toor maintained; and 
again the following issues were raised:— 
Issue No. 8—‘‘Whether defendant is a per- 
manent tenant?” Issue No, 4—“ Is he 
entitled tothe babul trees in the land ?” 
The learned District Judge observes in his 
judgment that “Closely connected with the 
question of permanent tenancy is the right 
of the tenants to the babul trees.” He 
agreed with the findings of the trial Court 
on both these issues and confirmed the 
decree of the trial Court. I may add here 
that the decree passed by the trial Court 
on the findings was that the claim for 
possession was disallowed, but a decree for 
the price of the babul trees found to have 
-been cut by the defendant was passed, 
and also an injunction restraining thé de- 
fendant from interfering with the trees 
was grinted against the defendant. The 
defendant preferred a second avpeal, and 
in second appeal the principal point argued 
appears to have been whether he was a 
permanent tenant or not. In the judg- 
ment of this Court in S A. No. 459 of 10.9, 
it was held that defendant No. 1 failed 
to prove that he was a permanent tenant. 
The question whether a mortgageo had a 
. & 
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right to evict the tenants of the mortgagor 
was left open in view of the fact that there 
was no decree for possession’ passed by the 
lower Court, and in other respects the 
decree already passed against the defend- 
ant was confirmed and the appeal was dis- 
missed with costs. 

This was the result of the previous liti- 
gation between the parties. It is urged on 
behalf of the appellant now that the view 
taken by all the three Courts with regard 
to his plea as to permanent tenancy is 
not res judicata, because, though the ques- 
tion was heard, it could not be said to 
have been finally decided within the mean- 
ing ofs.11, Civil Procedure Code, as there 
was no decree for possession against him, 
and as the plaintiff's claim in that suit for 
possession was disallowed. Though the 
finding was recorded against the defend- 
ant, it cannot be said to have been finally 
decided. In support of this contention 
reliance has been placed upon Midnapur 
Zemindari Co. v. Naresh Narayan Roy (1), 
Daudbhai Allibhai v. Daya Rama (2) and 
Ramaswami Goundan v. Kalaivasal Marudai 
Reddi (3). It may be mentioned here 
that the claim for possession was disallowed 
in the suit on the ground that, under s. 84 
of the Bombay. Land Revenue Oode, a 
notice to determine the annual tenancy of 
the defendant was necessary. The posi- 
tion is plain that if thé decision as to the 
plea of permanent tenancy was on any 
groand unnecessary in the previous suit, 
even though a finding be recorded, it could 
not be said to have been finally decided. 
But the pleadings in the previous litiga- 
tion, so far a3 the present case is concerned, 
are perfectly clear, and leave no doubt 
that the findimg was necessary. There 
was, undoubtedly, the plaintiff's ciaim with 
regard to the trees which were said to 
have been cut by the defendant, and the 
defendant pleaded: that he was the owner 
of the trees because he was a permanent 
tenant, though, ås I have said, he did not 
say so in the written statement. But that 
is the view which I take of the grounds 
as disclosed in the judgment upon which 
he really proceeded’ In that litigation. , 


(1) 64 Ind. Oas. 231; 48 I A. 49; 48 O. 460; 14 L. 
W. 265; 30 M. L. T. 279; A. I R. 1922 P.O, 241 
P.O). 
: (2) 51 Inf. Oas. 109; 4?B. 568; 21 Bom. LR. 363. 
(3) 84 Ind. Cas. 622; 47 M, 453; 46 M. L. J. 198; 19 


L.W. 377; 0924) M. W. N. 241; A, L R. 1994 Mad 


469; 34 M. L. T. 63, 
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Though I recognize that he based his claim 
to the trees on grounds other than that 
of permanent tenancy, it is clear that he 
also claimed to be the owner of the trees 
on the ground that he was a permanent 
tenant. It is clear, according to the de- 
cisions in Harbans. Lal v. Maharaja of 
Benares (4) and Sitabai Raghunath Karma- 
kar v. Shambhu Gajana (5) that a per- 
manent tenant is the owner of the trees 
growing on the land. It seems to have 
“baen so understood, as both the Courts 
: observed that closely connected with the 
question of the ownership of the trees was 
the qtiestion of the permanent tenancy of 
the defendant. Therefore, in the present 
case, it cannot be said thatthe finding as 
to permanent tenancy was unnecessary. 
Further, the present case is distinguishable 
from the other decisions which have been 
relied upon by the learned Counsel for the 
appellant. In the present case there was 
a decree passed against the defendant from 
which it was possible for him to prefer an 
appeal and to raise the question of per- 
manent tenancy, which was negatived by 
the trial Court, if he was minded to do 
so, and in fact he did so, It was not a 
case where, after the finding was recorded 
against the defendant, the suit was dis- 
missed as against him, with the result that 
he could’ not appeal from the decree and 
‘could not question the correctness of the 
finding against him. Therefore, it seems 
to me that, on the facts of this case, the 
cases relied upon by the learned Counsel 
are quite distinguishable, and Yo not help 
him in any way. 

It is not necessary for the purposes of 
this case to examine further the position 
whether, if the plaintiff's suit had been 
dismissed, and if it wes merely a case 
where relief by way of possession was 
claimed, and if it had been definitely found 
that in consequence of the defendant not 
being a permanent tenant but an annual 
tenant, a notice, as reqyired by s. 84 of 
the Bombay Land Revenue Code, was ne- 
cessary, the finding that he was an annual 
tenant, as distinguished from a permanent 
tenant, could be gaid to be necessary for 
the decision of the suit or not. That point 
does not arse in the present case. 

This, Iam satisfied that beth the lower 
Courts are right in holding that the plea 

(£ 53. 4.126; A. W. N. (1901) 15. * 

(5) 28 Ind. Cas, 140; 38. B. 716; 16 Bom. L. R. 
1595. O a 
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of permanent tenancy is not open to the 
defendant in the present suit, as that ques- 
tion has been heard and finally decided 
between the parties in the previous suit. 

As regards the second question that a 
mortgagee cannot determine thé tenancy 
of an annual tenant in respect of land 
which forms part of the mortgaged proper- 
ty without the consent of the mortgagor, 
no authority has been cited. On principle 
the contention seems to be untenable. A 
mortgagee in possession has his own right 
of managing the lands; and he is notin 
any sense dependent upon the consent of 
the mortgagor in determining as to what 
rent he should reasonably seek from an 
annual tenant in respect of ‘a particular 
land and what tenant he should keep. 
Though that question was left open in the 
previous litigation, it seems tome that 
that. contention of the defendant must be 
disallowed. 

As. regards the question of mesne 
profits for three years prior to the date 
of the suit, the position is that in the pre- 
vious litigation the plaintiff's claim for 
possession was disallowed, and the second 
appeal to this Court was decided on 
July 15, 1920. Thereafter in November, 
1920, he gave a notice calling upon him 
to pay Rs. 300 as enhanced rent. It seems 
to us, under the circumstances, that, up 
to March 31, 1921, possession of the 
defendant eannot be said to be wrongful 
in any way. The previous notice, such as 
it was, was not considered good notice, 
according to the provisions of the Bombay 
Land Revenue Code, and under the cir- 
cumstances the plaintiff is not entitled to 
anything by way of mesne profits prior 
to the date of this notice, that is, prior to 
the dateon which, if he was tot prepar- 
ed to comply with the notice, he would 
be expected to vacate, that is, before March 
31, 1921. The suit was filed in August, 
1921. Therefore, the plaintiff is really en- 
titled to the extra profits as found by the 
lower Courts at the rate of Rs, 225 a year 
from April 1, 1921, and deducting there- 
from the amount which the defendant has 
admittedly paid, namely, Rs. 121-14-0 a 
year, he would be entitled to about 
Rs. 104 for one year. We think that, hav- 
ing regard to the short period between 
that date and the date of the suit, 
we would roughly fix the mesne profits at 
Rs. 40, having regard to the amount 
which would be due for one whole year, . 
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Accordingly, we vary the decree under 
appeal by substituting Rs. 40 for the sum 
of Rs, 306 9-0 in the decree of the trial 
Court. In other respects we eonfirm the 
decree of the lower Appellate Court with 
costs. 

Fawcett, J.—I agree on all the three 
points discussed in the judgment just 
delivered by my learned brother. As to 
the point of res judicata, the case is certainly 
different from that of Daudbhai Allibhai v. 
Daya Rama (2). In Pratt, J.’s judgment in 
that case, he puts his conclusion mainly on 
the view that the contention about the 
plaintiff's right to enhancement of rent was 
consistent with the defendant in that suit 
being a permanent tenant. The same can- 
not be said here, because the finding that 
the defendant was a permanent tenant would 
certainly not be consistent with that part of 
the decree which allows the plaintiff 
damages for cutting babul trees. The deci- 
sion of this Court in Sitabai Raghunath 
Karmakar v. Shambhu Gajana (5) that a 
permanent tenant has rights of ownership 
over trees on land, of which he is a perma- 
nent tenant, shows that, if the defendant was 
a permanent tenant, he would have rights 
over the trees such as he asserted. That 
was a decision in 1914, prior to Suit No. 48 
of 1915, and obviously, therefore, the claim 
of the defendant to ownership over the trees 
could not be disposed of without a finding 
whether he was or was not a permanent 
tenant. The same distinction applies to the 
remarks of Heaton, J., in Daudbhai Allibhat 
v. Daya Rama (2) that the decree passed 
“is precisely the decree which would follow 
if the Court had held that the tenant was 
a permanent tenant and not a yearly 
tenant,” etc. Herethe same decree would 
not have been passed, if the defendant had 
been held to be a permanent tenant. 

Then, in regard to the Privy Council deci- 
sion in Midnapur Zemindari Co. v. Naresh 
Narayan Roy (1) and the Madras decision in 
Ramasami Goundan v. Kalaivasal Marudai 
Reddi (8) the test there laid downis whe- 
ther it is necessary or not to come to a find- 
ing such as this one whether the defendant 
isor isnot a permanent tenant. In those 
two cases it was not necessary to cometo a 
finding upon that question. In the present 
case, as my learned brother has clearly 
shown, it was necessary to have such a find- 
ing. 

As regards the question of mesne profits, 
those can only be recovered from the time 
e 
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that the defendant was “in wrongaul posses- 
sion” of the land. £ do not think it can 
fairly be said that he was in wrongful posses- 
sion, until he was given notice to quit 
according tos. 84 of the Bombay Lend 
Revenue Code. 


A.N. A. Decree varied. 


ALLAHABAD HIGH COURT.» 
Fixst O1vIL Arrear No, 164 or 1924. 
March 10, 1927.° 
Present:—Mr. Justice Mukerji antl 
Mr. Justice Ashworth. 
BAZ BAHADUR SINGH AND OTHERS— 
PLAINTIFFS—APPELLANTS 
VETSUS 
RAGHUBIR PRASAD AND OTAERS— 
DEFENDANTS— RESPONDENTS. 

Evidence Act (I of 1872), ss. 17, H5—Estoppel— 
Admission of receipt in deed, whether creates estoppel 
Admissions, evidential value of. 

A recital of receipt of consideration in a dead does 
not operate asan estoppel. [p. 1038, col. 2.j 

Per Ashworth, J—An admission must be read as 
it stands and it is not permissible to take one part 
of an admission and reject another part. [ibid.] 

Admissions are of no evidential value once they 
are proved untrue, [ibid.] 


First appeal from the decree of the Sub- 
ordinate Judge, Mirzapur, dated the 15th 
of December, 1923. 

Mr. S. D. Sinha, forthe, Appellants. 

Dr. S. N. Sen, and Mr. Ajudhia Nath, for 
the Respondents. 
. JUDGMENT. 

Mukerji, J.—This is a plaintiffs’ ap- 
peal arising out of a redemption suit. 
There was a mortgage executed by one 
Durga Singh in favour of three persons 
Gaya Prasad and two others, fora sum of 
Rs. 5,700 on the 11th of January, 1877. The 
mortgage was a usufructuary one. The 
plaintifis who claimed to have received 
the property, on foot of a Will executed 
by Durga Singh, seek to redezm it on 
payment of a certain sum of money. The 
defendants are transferees of the original 
mortgagees. The question is what is the 
amount that has to be paid in order to 
effect redemption. Or behalf of the ape 
peliants, it has been contended that the 
lower Court should not have atlowed the 
mortgagees a sum of Rs. 122 and thein- 
terest thereon, a sum of Rs, 20-120, on 
certain grounds. We have to see whether 
the appellants are right, 
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“Ib appears that one of the items that 
make up the sum of Rs. 5,700 the total 
mortgage-money, was a sum of Rs. 1,011 
agreed to be paid by the mortgagees and 
to be received by the mortgagor, at the 
registration, Accordingly in the mortgage 
deed the mortgagor said as follows:— 

“To-day I received a further sum of 
Rs. 1,011 in cash at the time of registra- 
tion.’ The appellants’ case was that out 
of this sum only Rs. 889 was paid before the 
Sub-Registrar and they contend that the 
balance of Rs. 122 should have been de- 
ditcted from the mortgage-money along 
with interest, On the one hand we have 
thé gtatement of the mortgagor in the 
deed that he expected to receive a sum of 
money at the registration. On the other 
hand, we have got the certificate of the 
. Sub-Registrar that only Rs. 889 was paid 
before him. In the circumstances the Sub- 
Registrar's certificate should have, in my 
opinion, prevailed as against the statement 
of the mortgagor in the deed, which does 
not amount to even an admission, which is 
usually rebuttable. 

As regards interest, the mortgagees 
claimed it at the rate of iper cent. per 
mensem up to the date on which the mort- 
gagor could redeem a prior mortgage and 
obtain possession of the mortgaged pro- 
perty. Interest at that rate has been allowed 
by the Court below, and it is agreed by 
the learned Counsel for the appellants that 
this interest ought to be allowed. It fol- 
lows, therefore, that if we deduct the sum 
of Rs. 122 we must deduct the interest also 
which comes to Rs. 20-12-0. I would, there- 
fore, allow the appeal to the extent of 
Rs. 142-120. The amount payable to the 
mortgagee on redemption should be reduced 
` þy this sum. 

There is a cross-objectian that the Court 
below should have allowed to the respond- 
ents asum of Rs, 740-3-9 over and above 
what it has allowed. No evidence was 
laid before us to substantiate this cross- 
objection. No evidence has been printed. 
The cross-objection, therefore, fails. 1 would 
dismiss it also with costs. h 

Ashworth, J.—I concur, but it ap- 
pears to me desirable in view of the re- 
marks of the Distri¢t Judge in his judg- 
ment, to eqnsider, in somewhat more detail, 
the question of the conclusiveness in a 
mortgage or sale-deed of an averment of 
receipt of consideration. In this cases the 
mortgagor stated in’ the mortgage-deed; 
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“To-day, I received a further sum of 
Rs. 1,011 in cash at the time of registra- 
tion.” The Sub-Registrar’s endorsement, 
however, states: “The executant received 
Rs. 882 in cabh at the time of registration.” 
The District Judge has rightly considered 
that the recital by the mortgagor does 
not operate under the law of estoppel. It 
may be mentioned that in English Law the 
general rule appears to be that a person 
whois a party to a deed is estopped from 
denying its contents, but that to this 
general rule there is the exception thata 
receipt in a deed does not amount to an 
estoppel generally, either at law or in equi- 
ty. See pages 49 and 50 of Cockle’s Cases 
and Statutes on Evidence, 4th Edition. In 
India the law on the subject is contained 
in the Evidence Act, of which Act ss. 17 
to 21 treat of admissions and s. 115 of 
estoppel. It has been declared, in decisions 
of the Privy Council that s. 115 is not 
exhaustive of the law of estoppel applicable 
to India. But it may safely be said that 
a recital of a receipt in a deed will not 
operate as an estoppel, under any applica- 
tion of the principle embodied in s. 115 
(as opposed to the actual terms of that 
section) because as stated above, such re- 
citals do not operate by way of estoppel in 
English Law. We have, therefore, to view 
the recital merely in the light of an ad- 
mission, and from this point’ of view, the 
sectionsin the Evidence Act as to admis- 
sions must be deemed to be exhaustive. 
Now, an admission must be read as it stands 
and it is not permissible to take one part 
of an admission (as to a single fact or 
occurrence) and reject another part. In 
this case, the recital in the deed says that 


: the mortgagee received a certain sum at 


the time of registration. It is not permis- 
sible to cut down this admission into a 
mere statement that he received it. Admis- 
sions are of no evidential value once they 
are proved .untrue. This admission is 
proved untrue by the Sub-Registrar’s en- 
dorsement that a lesser sum was paid at 
time of registration. The admission must, 
therefore, be rejected entirely and the 
District Judge was not correct in treating 
it as an admission that the money had been 
received though at some other time than at 
the time of registration. 

By the Court.—The appeal is allowed 
in part and the decree of the Court below 
is modified to this extent that the amoun 
payable by the plaintiffs will be reduce 
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by the sum of Rs. 142-12-0. A fresh re- 
.demption decree will. be prepared in this 
Court. Six months’ time is allowed from 
this date for payment. The appellants 
will have their costs in proportion to their 
success and will pay costs in proportion to 
their failure. The cross-objection is dis- 
missed with costs. 


AN, AD. Decree varied. 


BOMBAY HIGH COURT. 
Sgeconp Crvin APPRAL No. 782 oF 1225. 
August 3, 1926, 

Present:—Sir Amberson Marten, Kr., 
Chief Justice, and Mr. Justice Patkar. 
CHATUR BAWA MULJI—Degrenpant— 
APPELLANT 


VETSUS 
POPATLAL NARANDAS AND OTHERS 
. — PLAINTIFFS— RESPONDENTS. 

Mortgage—Preliminary decree—Deposit of money 
after six months but before steps are taken by mortgagee 
Order absolute for redemption, legality of—Power 
of Court to extend time. 

Although the money due under a preliminary de- 
cree is not deposited by a mortgagor within the 
period of 6 months provided in the decree, a Court 
will not order the mortgaged property to be sold or 
foreclosed, where the money is deposited in Court 
before any application is made by the mortgagee to 
enforce his rights under the preliminary decree. 


Second appeal from the decision of the 
Joint Judge at Ahmedabad, in Appeal No. 
462 of 1924, confirming the decree passed 
by the Subordinate Judge at Viramgan, in 
Civil Suit No. 699 of 1921. 

Mr. G. S. Rao, for the Appellant. 

. Mr. H. V. Divatia, for the Respondents. 


JUDGMENT.—In this case there was 
a preliminary decree for redemption pass- 
edin January, 1923, in favour of the re- 
spondent-mortgagors. They had to pay 
the money within six months. The order 
“provided that if they did not do so, the 
mortgagee was to be entitled to recover 
the same by sale of the property in suit. 
In fact they did not pay the money with- 
in six months, and they only paid it into 
Court in September, 1924. On the other 
hand, the mortgagee in the meanwhile 
had not taken any steps to ask either for 
sale or foreclosure by reason of the default 
in payment by the mortgagors. The con- 
duct of both parties may to some degree 
be accounted for by the fact that there 
was a second appeal by the mortgagee to 
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the High Court against the prefiminary 
decree for redemption, but eventually he 
was unsuccessful. 

Now it appears that the money was 
accepted by the Court in error asto the true 
facts, that is to say, the Clerk of the Court 
was not told that the payment was out of 
time. The same day the payment was 
made, the mortgagors applied for the pre- 
liminary decree to be made absolute. Then, 
on October b, 1924, they applied for the 
delay to be excused: and on November 8, 
“a decree absolute for redemption” was 
passed. This decree does not appear to 
have been drawn up, but we understand it to | 
mean that in fact the Court accepted the 
payment and directed the mortgagee to con- 
vey the property to the mortgagors, 

There was an appeal by the mortgagee 
to the Joint Judge, who rejected it on 
the ground that no appeal lay from an 
order extending time for payment. Now, 
we do not propose to decide whether in 
that particular respect the learned Joint 
Judge was correct or not. But assuming 
for the sake of argument that an appeal 
did lie to him, still, in our opinion, the 
trial Court was clearly right in extending 
in effect the time for payment of the 
money. The position was this, Boch parties 
had been guilty of laches—the mortgagors 
in not paying the money, and the mort- 
gagee in not applying for an order for 
sale or foreclosure. What then were the 
remedies for the mortgagee? He could 
apply for a decree absolute for sale. But 
I take it that no Court would order the 
mortgaged property to be sold, when the 
money was already deposited in Court and 
was available for the mortgagee. If, on 
thé other hand, he applied for foreclosure, 
we do not think that any Court of Equity 
would, in a case like the present, pass a 
decree for foreclosure when the money was 
there in Court ready for the mortgagee 
to take it out, and where the mortgagee 
himself had waited for at least a year 
before making any application to enforce 
his rights under hif preliminary decree. 
If, on the other hand, he relied on his 
second appeal tothe High Court as justify- 
ing his delay, then the delay of his oppo- 
nent in paying the money ‘ought also to 
be excused. è 

Therefore, on the merits of this cate 
it seems to us that the decree passed by 
the trial Oourt was correct, and that, ac- 
cordingly, this appeal should be dismissed 
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with egsts? We do not think this is a case 
where we should send it back to the lower 
Appellate Court for any further considera- 
tion, 


AN. A * Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Sgconp Crvin APPEaL No, 1910 or 1924. 
March 9, 1927. 

Present:—Mr, Justice Boys and 

é «Mr. Justice Kendall. 

Pendit Soti BHAGWAN DAT SHASTRI 
AND ANOTHER—PLAINTIFFS—APPELLANTS 
VETSUS 
RAJA RAM—DEFENDANT—RESPONDENT. 

Contract Act {IX of 1872), s. 23—Agreement to per- 
form ‘puja’ for success in litigation, whether against 
public policy —Unrighteous object. 

The plaintiff and the defendant entered into a con- 
tract under which the plaintiff undertook to perform a 
kind of ‘puja’ or ‘anushthan’ in order to bring about 
the defendant’s success in a pending litigation, and 
the defendant agreed to give the plaintiff in re- 
tura one-tenth of the amount recovered by means of 
the Litigation. It was found that the intention of the 
parties was that the plaintiff should exercise some 
influence unauthorised by law, whether righteous or 
the reverse, and whether through any particular deity 
or not with the object of bringing about the success 
of the defendant. The plaintiff carried out his part 
of the contract and the defendant was successful. 
The plaintiff sued to enforce payment of the one- 
tenth: . s 
Held, that the contract was against public policy 
and, therefore, void" and unenforceable. 

Second appeal against the decree of the 
Additional District Judge, Moradabad, 
dated the 23rd of September, 1924. 

Dr. M. L. Agarwala, for the Appellants. 

Mr. Haribans Sahai, forthe Respondent. 

J UDGMENT.—This second _ appeal 
arises from a somewhat peculiar suit. The 
plaintiff and the defendant had entered in- 
to a contract by which the plaintiff under- 
took to perform some kind of “puja” which 
is referred toas “anushthan” in order to 
cause the defendant to be succcessful in a 
suit which he had before the Courts. In 
the event of his success the plaintiff was to 
get one-tenth of the decree money. The 
plaintiff partially, at any rate, carried out 
his part of thecontract and the defendant 
was successful’ in his suit. The plaintiff, 
therefore, brought the present suit to enforce 
thé’ payment of one-tenth of the decree 
money. The trial Court decreed the plaint- 
iff's claim in part, put the lower Appellate 
Oourt dismissed the plaintiff's suit on 
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the ground that the agreement entered | 
into between the parties was contrary to 
public policy. 

The question of whether this agreement 
was contrary to public policy is the only one 
that has been argued before usin second 
appeal. It has been argued on behalf of 
the plaintiff-appellant that the grounds on 
which a suit is barred by public policy have 
been very strictly limited, and that it is 
unsafe to make any addition to the class 
of suits thatcan be so barred. Itis urged 
that it cannot be against public policy to, 
pray for success in a suit and that in effect 
this was what the plaintiff undertook to do 
on behalf of the defendant. The finding 
of the Court below is that the plaintiff ur- 
dertook by prayer (“prarthana”) to bring 
extraneous influence on the mind of the 
Court trying the defendants suit, We 
think that the circumstances of this case 
distinguish it from one in which one 
person should merely have undertaken to 
pray toa righteous deity for the success of 
another’s suit for in such a case the deity 
being righteous would be understood 
only to exercise an influence in a just 
cause. In the present case the inten- 
tion of the parties evidently was that 
the plaintiff should exercise some in- 
fluence unauthorised by law on the mind 
of the Court, whether righteous or the 
reverse, and whether through any paticular 
deity or not, at any rate with the object of 
bringing about thesuccess of the defend- 
ant in those proceedings. We think that 
such an agreement must be held to be 
contrary to public policy. It is true that 
no similar case has been quoted to us from 
the Indian or English Courts to fortify 
our decision, but such a case as the present 
could not now occur in England and it may - 
be doubted whether such agase has ever 
come before an English Oourt; nor have 
been referred to a similar Indian case. 

The appeal is dismissed with costs. 

ALN, A. ' Appeal dismissed, 
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BOMBAY HIGH COURT. 
OrimINAL REFERENCE, 
October 11, 1926. . 
Present:—Justice Sir Lallubhai Shah, KT., 
and Mr. Justice Fawcett. 
‘In re UMAR SOBANI. 

Coroners’ Act (IV of 1871), s. 29~Inquisition— 
Verdict of Jury against weight of evidence—Coroner, 
whether: can refer to High Court—Amendment of in- 
quisition—Quashing of inquisition—High Court, powers 
of. 
The Coroners’ Act does not contemplate a reference 
by a Ooroner to the High Court where he disagrees 
with the verdict of the Jury, but itis open to the 
High Oourt to interfere on application by parties 
affected by the inquisition. [p. 1042, col. 2.] 

An inquisition under the Coroners’ Act cannot be 
quashed by the High Court on the ground that the 
findings of the Jury are against the evidence in the 
case, [p. 1044, col. 1.) 

The power to amend an inquisition is restricted 
to technical defects. [p. 1042, col.1.j] -> ‘ 


Reference by the Coroner of Bombay. 

Mr, Velani, for the deceased’s widow. 

. Mr. Kanga, Advocate-General for the 
Police Commissioner. 
JUDGMENT. 

Shah, J.—The papers relating to the 
inquisition touching the death of Umar 
Haji Yusuf Sobani have been submitted to 
this Court by the Ooroner. In bis letter of 
reference the Coroner has stated that the 
Jury have returned a verdict which, in his 
opinion, is “antagonistic with the evidence 
given by well-known medical men and 
with the circumstantial evidence in the 
case.” Notices were ordered to be issued 


“by this Court to the parties who appeared 


on the record to be interested in the in- 
quisition, namely, the Police Commissioner, 
the widow of the deceased, and the brother 
of the deceased. Before us now there is no 
appearance on behalf of the brother of the 
deceased, but the learned Advocate General 
has appeared,on behalf of the Police Com- 
missioner, and Mr. Velani has appeared on 
behalf of the widow of the deceased. 

As apparently this is the first case of its 
kind in which the Coroner has submitted 


_ the papers in order that the inquisition 


may be either amended or quashed, it is 
desirable to refer briefly to the nature of the 
powers which this Court has with reference 
to the inquisitions of the Coroner and to the 
procedure to be followed. 

In the main we are regulated by the pro- 
visions of the Coroners’ Act (IV cf 1871), 
In this Act there is no provision enabling 
the Coroner to refer the matter to this 
Qourt. Section 29 provides.that:— 
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“No inquisition found upon or by auy 
inquest shall be quashed for any technical 
defect. 

“In any case of technical defect, a Judge 
of the High Court may, if he thinks fit, 
order the inquisition to be amended, and 
the same shall forthwith be amended ac- 
cording’ y.” 

In saying that there is no provision in the 
Act enabing the Coroner to refer the papers 
to this Court, I do not wish to be under- 
stood as laying down that in no case can 
he doso. But the normal procedure, to my 
mind, would bs that any party interested 
in, or affected by, the inqtfisition may 
apply to this Court for either amending or 
quashing the verdict of the Jury. In the 
present case, as I have already indicated, 
no such application was made before this 
day. It may have been due to the under- 
standing of the parties that as the Coroner 
had submitted the papers to ‘this Oourt, it 
was not necessary to do so. But ordinarily 
I should say that cognizance of such pro- 
ceedings could ba properly taken on the 
application of any party affected by the 
inquisition. 

The extent of our powers is indicated 
primarily by the provisions ofs. 29 of the 
Coroners’ Act of 1871. Imay point out that 
under “the Letters Patent of 1823 Estab- 
lishing the Supreme Court of Judicature at 
Bombay” it was provided as follows 
(page 10):— ; 

“That the said Chief Justice and the said 
Puisne Justices shall, severally and respec- 
tively, be, and they are, all and every of 
them, hereby &ppointed to be Jusfices and 
OConservators of the Peace, and Coroners, 
within and throughout the Settlement of 
Bombay, and the Town and Island of 
Bombay, and the Limits thereof,,..and to 
have such Jurisdiction and Authority as our 
Justices of our Court of King’s Bench have 
and may lawfully exercise, within that part 
of Great Britain called England, as far as 
Circumstances will admit.” 

When the Indian, High Courts Act was 
passed in 1861, under s.9 of that Act (24 
& 25 Vic. c, 104), all the power and author- 
ity vested in the Supreme Court and in the 
Sudder Adawlut were resetved to the High. 
Oourt, subject to the provisions of the 
Letters Patent and subject and without 
prejudice tothe legislative powers of the 
Governor-General of India in Council. 
Under the epresent Government of India 
Act, s, 106, sub-s. (1), the same powers are 
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‘continudd, subject, of course, to the provi- 
sions of any Letters Patent or to any statu- 
tory provision. Thus, this Court has, sub- 
ject to the provisions of the Coroners’ Act, 
all the powers which the Court of King’s 
Bench had with reference to such inquisi- 
tions when this High Court was constituted. 
It is not necessary for the purposes of this 
case to attempt to define exactly the extent 
of those powers. But itis clear from s. 29 
of the Act that the power to amend the in- 
quisition is restricted to cases of technical 
defects and as regards quashing the inquisi- 
tion it is, definitely provided that it 
shall not be quashed for any technical 
deféct. But there is no provision as to 
when and on what grounds it may be quash- 
ed. We have, therefore, to be guided by 
the powers which were exercised by the 
Court of King’s Bench in England when 
the High Court was constituted. : 

The learned Advocate-General in this 
case has not made any application with re- 
ference to this inquisition on behalf of the 
Police Commissioner. Mr. Velani, however, 
has made an application on behalf of the 
widow of the deceased to amend or quash 
the inquisition on two grounds, First, it is 
contended that the inquisition should 
ba amended on the ground that the verdict 
of the Jury is opposed to the weight 
of the evidence, in so far as it does 
not definitely find that the opium was 
self-administered and not administered 
by any other agency to the deceased. 
Secondly, it is urged that the inquisition 
should bọ quashed on the groynd that some 
of the jurors were friends of the brother of 
the deceased, and that has vitiated the 
verdict of the Jury. This application is not 
opposed by the Advocate-General. 

As regards the firgt ground I may 
State that it does not constitute a technical 
defect in the inquisition: and it is nota 
ground for amending it. The question is 
whether we should quash the inquisition on 
this ground: I am of opinion that we 
should not. It involwes appreciation of 
evidence. I doubt whether in England the 
Court of King’s Bench would quash it on 
such a ground. The statement of the law 
‘in para. 650 at p? 285 of Halsbury's Laws of 
England, Vol. VIII, and the report of Reg. 
v. Iggham (1), at p. 261* appear to support 


(1) (1864) 5 B. & S. 257; 33L. J. Q. B. 183: 10 Jur, 
(N. 8.) 968; 10 L, T. 456; 12 W. R. 793; 9 Cox G.*0. 508; 
199 $. R. 897. ° ° 
"Page of (1864) 65, & ji] 7i 
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this view: nor isthe present case like the 
case of Reg. v. Carter (2), where evidence as 
to how poison was administered was ex- 
cluded, though it was available. Taking 
the provisions of 50 & 51 Vic. c. 71, 8.6 (1) 
fb), on this point as a guide, and not as 
defining the powers of this Court or as con- 
ferring them, Iam not satisfied that it is 
necessary to interfere in this case. The 
said provisions are as follows.— 

“6.—(1). Where Her Majesty's High 
Court of Justice, upon application made 
by or under the authority of the Attorney 
General, is satisfied either...(6) where an 
inquest has been held by a Coroner that by . 
reason of fraud, rejection of evidence, ir- 
regularity of proceedings, insufficiency of 
inquiry, or otherwise, it is necessary or de- 
sirable, in the interests of justice, that an- . 
other inquest should be held, the Court 
may...quash the inquisition on that in- 
guest...” 

There is no such express provision in the 
‘Coroners’ Act with reference tothe powers 
of this Court to quash the inquests of the 
Coroner. Having regard to the ground 
upon which we are asked to interfere, it 
seems to us to be sufficient to say that it is 
neither necessary nor desirable in the 
interests of justice to order a fresh inquest. 
The main ground upon which the applica- 
tion is based is that the verdict of the Jury 
is unfair to the widow in so far as it leaves 
the question as to whether she administer- 
ed the opium to the deceased at large con- 
trary to the weight of the evidence. The 
verdict of the Jury is in these terms:— i 

“I. Death was due to opium poisoning; 

II. In the absence of direct evidence we 
cannot determine whether opium was self- 
administered, administered by a foreign 
hand or taken accidentally.” 


In terms it does not purport'to find any- 
thing against the widow. The Jury affirm 
their inability to come to a definite conclu- 
sion as to how opium came to be adminis- 
tered. That inability may or may not be 
justified on the evidence. We do not con- 
sider it necessary in this case to examine 
the evidence nor to determine that question. 
But there is no suggestion, either in the | 
verdict or on the record, so far as we have 
seen, that this dose of opium was adminis- 
tered by the widow; and there is no reason 
why this verdict should be interpreted by 


the widow or by any one as really 
(2) (1876) 45 L. J. Q, B, 711; 34 L, T, 849; 24 W, R. 
882; 13 Cox O, Ọ, 220, | 
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affecting the widow. No doubt, the ques- 
tion is left open so far as this inquisition 
is concerned. But that by itself is not a 
sufficient ground to justify our, going into 
the evidence, nor do we think that in the 
interests of justice it is necessary in this 
case to do so. It may be that in a given 
vase, whereon substantial grounds an in- 
terference is needed, it may be necessary 
to quash the inquisition. Butin this case, 


if we would yield to the application of the. 


widow to go into the evidence, we would 
not bein a position to amend the inquest 
but would have to order a fresh inquest 
which, in my opinion, is wholly uncalled 
for and unnecessary under the circumstances 
of this case. Therefore, the first ground 
of the application fails. 

Asregardsthe second ground,it is clear 
that there is no suggestionon this record 
that any of the jurors were friends of the 
brother of the deceased. In fact, the Goro- 
ner has observed in his charge to the 
Jury that he took particular care to set aside 
those who were knowa to be the friends 
of the deceased. Even now when this 
ground is statel before us by the 
learned Counsel for the widow, there is 
no statement on oath that any particu- 
lar juror was a friend of the deceased 
or of his brother. I do not wish to be 
understood asaccepting the position that, 
even if that had been made out, it would 
necessarily be sufficient to justify the 
quashing of the inquisition. But assuming 
that it may be a possible ground for the 
application there is no basis on the mater- 
ials before us for putting forward such a 
ground. 

I would, therefore, decline to interfere 
and direct the papers to be returned to the 
Coroner. 

Fawcett, J.—This is practically a 
case before us in the form of a reference 
by the Coroner in a letter to the Clerk of 
the Crown. The Coroner is of opinion that 
the proper verdict should have been one of 
death by self-administered poison, namely, 
opium, and that the verdict of the Jury 
was insensate and against the weight of 
the evidence. Our powers in a matter of 
this kind have been clearly stated in my 
learned brother's judgment, and I do not 
propose to travel over the same ground 
again. In my opinion, itis difficult to say 
that areference of this kind can properly 
come from a Coroner, It is rather ana- 
logous tothecase where.a Sessions Judge 
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disagrees with the verdict of the Jury, bat: ' 
express provision is made in s. 307 of the 
Criminal Procedure Code for his referring 
the case to this Court for decision. There 
is no corresponding provision ‘of this kind 
in the Coroners’ Act, nor does the English 
Law on the subject afford any precedent for 
such a procedure. The nearest reported 
case that I have been able to find to the 
present one is that mentioned in Halsbury’s 
Laws of England, Vol. VIII, at page 285, 
namely, Rex v. Wood (8). In that case it 
was held that “an inquisition may be quash- 
ed upon the application of the Police 
Authorities made with the acquiescenceesof 
the Coroner, on the suggestion of the 
Coroner's Jury that they are dissatisfied with 
the verdict returned by them”. But that 
is avery different case to the present one. 
First of all there is no application by the 
Police Authorities to quash the inquisition, 
although they support the Ooroner’s view, 
But amore important difference is that the 
Jury in this case are not questioning their 
own verdict. There is, of course, the pro- 
vision in cl. 27 of the Letters Patent of 
this Oourt, by which this High Court is 
created a Court of reference and revision 
from the Oriminal Courts subject’ to its 
appellate jurisdiction, but that cannot 
apply here, for the Coroner's Court ¢annot 
besaid to bea Criminal Court within the 
meaning of that clause. Nor does the further 
provision in that clause about the Sudder 
Foujdari Adawlut apply, for there was no 
provision under which there was an appeal 
from the Coroner’s Court to the Sudder 
Foujdari Aduwlut. Accordinglys I think, 
wecould only interfere not upon any re- 
ference by the Coroner -himself, but upon 
an application by a party affected by the’ 
inquisition. In the present case, the widow 
of the deceased has through her Counsel, 
asked to be allowed to make such an 
application, and we have heard the learned 
Counsel who appears for her as to the 
grounds for such arf application and thé 
law applicable to it. Ihave not much to 
add to what my learned brother has said . 
on this question. i 


Asn regards the proposal that we should 
amend the inquisition by. inserting some 
expression of opinion that the widow is not 
affected by the Jury’s verdict, it is, ing my 
opinion, impossible for’ us to accede to such 
a request, First of all, we must be guided 
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by what-Has been laid down in England in 
regard to the exercise of this special juris- 
diction. Itis quite clear that amendments 
of inquisitions are ordinarily limited to 
correcting téchnical defect in the inquisi- 
tion. Originally inquisitions used to be 
quashed because of technical defects, and 
this naturally gave rise to considerable 
inconvenience, which was remedied by 
s. 2 of the Coroners’ Act, 1843 (6& 7 Vic. 
c. 83). That section is reproduced in Hals- 
bury’s Laws of England, Vol. VIII, foot-note 
atspage 282, In 1848 a similar provision 
was enacted for India in s. 3 of Act IV 
of 1848, and this Act recites in the pre- 
amblé:— 

“Whereas it is expedient to make pro- 
_visions for supporting Coroner's Inquisi- 
tions, andfor preventing the same from 
being quashed on account of techincal 
defects:” 

Then follow provisions which are sub- 
stantially reproduced in s. 23 of the present 
Coroners’ Act. That supports the view 
that amendment should only be made in 
cases where theré is some technical defect 
such as is referred to in the second para- 
graph of 8.29. To exercise this power of 
amendment, or express an opinion of our 
own in this conflict ‘between the Ooroner 
and the Jury would, in my opinion, be 
‘travelling outside the proper limits in such 
a matter. 

Inow come tothe question whether the 
King's Bénchin England would quash an 
inquisition on such a ground as is put 
béfore us, So far as regards jts common 
law jurisdiction, I agree with my learned 
brother that authority seems clearly against 
` quashing an inquisition on the ground that 
the findings ofthe Jury are against the 
evidence in the case. Thijs is referred to 
in the beginning of paragraph 650 at 
‘page 285 of Vol. VIII of Halsbury's 
Laws of England. The King’s Bench in 
England has wider jurisdiction than we 
have, betaudé the Gommon Law jurisdiction 
has been supplemented by statutory powers 
of interference given in the Coroners’ Act, 
1887 (50 & 51 Vic.c. 71). Section 6 of that Act 
éthpowers the High Courtin England, on 
an application madpby or under the authors 
ity of the Attorney-General, to quash an 
inquisition in certain circumstances, which 
include the Court being satisfied that it is 
. necessary or desirable ‘in the interests of 
justite that another ixtquest should be held. 
Even assyming that, in the exercise of the 
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discretion vested in us under the ordinary 
Common Law jurisdiction, we have similar 
powers, [agree with my learned brother 
that the present isnot a case where it can 
be said that to have been established that 
itis‘necessary or desirable that another 
inquest should be held. I can quite under- 
stand the grievance of the widow in this case, 
but on the other hand, we have the fact that 
the inquisition itself does not refer to her and 
does not make any allegation against her. 
The record also shows that no one went 
into the witness-box to give evidence even 
suggesting that she had administered 
opium to the deceased. The mere fact 
that the Jury did not express an opinionon 
the question how the opium got into the 
deceased's body is not in itself sufficient 
ground for saying thatthe whole of this 
inquiry of the Coroner, which occupied 
several days, should be quashed and that 
we should order another inquest in the 
matter. As I have already stated, the 
authorities for holding that the King’s 
Bench will not interfere where the ground 
alleged is the verdict being against the 
weight of the evidence, show that the same 
view would probably be taken by that 
Court under s. 6 of the Act of 1887, 

As regards the suggestion that there was 
misconduct on the part of the Jury or 
members of the Jury, I agree with my 
learned brother: In England the King’s 
Bench have quashed inquisitions where 
there has been misconduct on the part of 


the Jury, but in the present case no ade-' 


quate ground has been shown for holding 
that there was any such misconduct as 
would justify our interference. 

I, therefore, agree with the order : pro» 
posed by my learned brother. 
| ANA, Order accordingly, 
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cution, necessity of—'Proceeding'— Production —Pro- 
ceeding whether should be pending on production of 
document—Want of complaint—Illegdlity. 

A proceeding within the meaning of s. 476 of the 
Oriminal Procedure Code need not necessarily be one 
between two parties actually cited before the Court 
but includes a proceeding under the Guardians and 


Wards Act for the appointment of a guardian. [p. 1048, . 


col. 1] . 

Proceedings initiated by an application under the 
Guardians and Wards Act for appointment or declara- 
tion of a guardian last or continue throughout the 
minority of the minor concerned. [ibid.] 

The mere filing of a forged document as an 
annexure to a petition to a Court is a sufficient 
‘production’ of the document in Court for the pur- 
pones i s. 195 (c), Criminal Procedure Code. [p. 1049, 
col. 


In order to bring such a ease within the purview 
ots. 476, Oriminal Procedure Code, it is not neces- 
sary that proceedings should have been pending 
from before the time of the production of the docu- 
ment. [p. 1049, col. 1]. 

The absence of acomplaint in writing as required 
by the provisions of s. 476, Criminal Procedure Code, 
T an illegality which vitiates the trial. [p. 1050, col. 


Appeal against an order of the First 
Class Magistrate, Bhandara, dated the 25th 
TA 1926, in Criminal Case No. 56 of 

Messrs. M. R. Bobde and V. K. Kelkar, for 
the Appellant. 

Mr. G. P. Dick, for the Crown.’ 

ORDER.—This revision petition is 
filed against an order dated 25th August, 
1926, passed by the First Class Magistrate, 
Bhandara, in Oriminal Case No. 56 of 1926 
which was instituted under the following 
circumstances. 

One Vithoba Koshti of Pouni in the 
Bhandara District died on 16th October, 
. 1923, leaving behind widows anda posthu- 
mous son. Musammat Zibli one of the 


widows presented an application dated 4th . 


February, 1925 (Exhibit P-1) to the District: 
Court, Bhandara, under the Guardians and 
Wards Act for theappointment of a guardian 
for the minor’s property, Acting on in- 
formation elicited in the proceedings thus 
initiated the District Judge added certain 
persons who were said to be in possession 
of the minor's property as parties non- 
applicants and the present applicant is one 
of them. : 

After recording pleadings and making 
an order for the appointment of an ad 
interim Receiver and holding the necessary 
enquiry and after the receipt of the report 
of the Commissioner or Receiver as to the 
large sums said to be misappropriated by 
the non-applicant and other persons the 
District Judge proceeded to appoint one 
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Mahadeo as guardian for the minor's pro: 
perty by a conditional order dated . 18th 
June, 1925. , 

On the 18th of September, 1925, the 
guardian submitted his report regarding 
the minor's Pouni shop and filed along with 
ita Will, dated 16th October, 1923 (Ex. P-5) 
handed over to him by the applicant as an 
authority to him and some others to deal 
with the minor's estate as trustees appoint- 
ed by Vithoba. This Will remained on 
the record till 11th December, 1925, when 
on the Sub-Inspector’s requisition through 
the District Superintendent of Potice 
it was handed over to him. In the éourse 
of the Police investigation it was dis- 
covered that the alleged Will was-forgery. 
The Sub-Inspector, therefore, lodged a 
complaint under s. 467 of the Indian Penal 
Code against the applicant and some others 
in the First Class Magistrate's Court on 
22nd March, 1926. An objection was taken 
to the tenability of the prosecution except 
upon a complaint by the Court in which 
the Will was produced. The objection was 
summarily overruled by the Magistrate by 
an order dated 8th June, 1926, which, how- 
ever, was set aside by this Court in Criminal 
Revision No. 272 of 1926 as per order dated 
14th July, 1926, and the Magistrate was 
directed to dispose of the objection by 
passing a proper judicial order according 
to law. The Magistrate has now passed 
order dated 25th August, 1926, overruling 
the objection. The petitioner moves this 
Court to set aside and quash the proceed- 
ings on the ground that none but the District 
Court could legally start the prosecution 
in respect of theoffence. Thesole question 
to be considered, therefore, is whether in 
the particular circumstances of this case 
the prosecution could not be started except 
upoa a complaint by the District Court 
Bhandara, under s. 476 read with s. 195 (c), 
Criminal Procedure Code. 


- A brief account of the circumstances. 
gathered from thérecord of the guardian 
and ward’s case is necessary for understand- 
ing the real point of contest in the case. 
The evident intention of Musammat Zibli 
in bringing the several persons before thb 
Court as non-applicants was to apprize the 
Court of the real situation as to the parsons 
who were to be brought under the Court's 
jurisdiction for the purposes of securing 
such reliefs as against them as might le 
obtainable by recourse to the.several pro- 
visions of the Guardidns and Wards Act, 


. 


. 


Apa 
The instructions given.by the Court in the 
. order-sheet, dated 18th June, 1925, are also 
‘drawn’ up on lines’ consistent with this 

: intention: The Court gave directions as to 
‘the manner in which the guardian was to 
|. proceed in the matter of the collection of 
“the minor's assets and gave 1imonths’ time 
for that purpose and also warned him, to 
obtain its “sanction for taking legal steps 
" against any. person and for meeting the 
‘expenses thereof.” On taking the necessary 
‘security the order of appointment was con- 
‘firmed and made final on 26th June, 1925. 
The guardiafi was ordered to submit 


“ aceounts annually on Ist July and the first 


“account was’ ordered to be submitted on 

Ist July, 1926, The guardianship certi- 

ficate which was ordered to be prepared 

“was issued to the guardian on 30th June, 

1925, and the District Judge passed the 

following order that day: 

“30-6-1975. Applicant in, person. Guardian 
also in person. Certificate 
prepared and signed and 
issued. Proceedings be filed 


now. 
J. C. CHATTERJEE, 
D. J.” 


Pursuant to the instructions given on 
lëth June, 1925, the guardian made differ- 
ent applications for sanctions, etc., at differ- 
ent times; amongst them was an applica- 
tion accompanied by a report dated Zlst 
August, 1925, for permission to take legal 
steps in Criminal and Civil Court against 
Hagru one of the non-applicants for mis- 
appropriation of Rs, 5,177-12-6. The Dis- 
trict Judge granted thé necessary permission 
as per his order dated 22nd August, 1925. 
His next move was to request the Court to 
forward his petition dated 3rd September, 
1925, to the District Superintendent of 
Police’ through the District Magistrate, 
Bhandara, for making investigation in re- 
gard to the amounts alleged to have been 
misappopriated by Hagru. The Court on 
5th September, 1925, orgered the same to 
be forwarded with a covering letter for in- 
vestigation; the guardian was directed to 
file within 10 days certain inventories he 
“was ordered to sybmit, This was done as 
“per “District Judge's letter dated 8th Sep- 
‘tember, 1485, to the District Superintendent 
af P8lice through the District Magistrate. 
“Tri pare. 2 of this letter the District Judge 
thas yequested the District Superintendent 
„ôf Police to make an investigation “in the 
-metter of the alleged removal by one or 
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more Marwadi and other money-lenders of 
Pouni of the shop articles, books and other 
papersand cash appertaining to the minor's 
another cloth shop at Pouni” regarding 
which the guardian’s report was yet to 
come, 

On 18th September, 1925, the guardian 
filed another petition submitting his report 
about Pouni shop praying that his petition 
addressed to the District Superintendent 
of Police be forwarded to him for making 
enquiry in regard to thetaking of the pos- 
session of the minor’s Pounishop by the 
ereditors Tahlu (alias Tularam applicant), 
Kashinath and Ganesh Ram.: The order 
passed thereon on 18th September, 1925, 
is “Let it be forwarded for investigation. 

J. O. ees 
D. Ei 


It contains the following further instruc- 
tions :— 
. “The guardian has attached a regiştered 
Will to his report without making mention 
of it either in his petition to me or in the 
report. He shall file a petition as to where 
and how he got itand why he filed itin 


this Court. 
J.C. eee 7 


The District Judge was somewhat mis- 
taken in thinking that the report made no 
reference to the Will. A reading of the re- 
port dated 18th September, 1925, clearly 
discloses that its para. 5 expressly refers 
to the Will handed ‘over to the guardian by 
Tahlu as a document of authority empower- 
ing him and others to administer the estate 
of the minor as trustees. Of course, there 
is no mention of its date. But as to the 
identity ofthe Will produced there is no 
‘question. Thus the custody of the Will was 
transferred from the applicant to the Court 
through the medium ofthe guardian who 
was the Officer of the District Court in the 
matter of the administration of the minor’s 
estate. The document thus came into the 
custody of the Court and formed part of 
the record from the date of its production 
on 18th September, 1925, when it was filed 
in thecourse of the proceedings commenc- 
ed by the guardian, subsequent to his ap- 
pointment, on the strength of the Court's 
orders and instructions dated 18th June, 
1925, and 26th June, 1925, with the object 
of obtaining the Court’s sanction for start- 
ing legal proceedings against Tularam and 
ethera for misappropriation; etc. of minor's 
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‘property belonging to the Pouni shop, until 
‘it was handed over to the Sub Inspector 
“ Bhagwandass on 11th December, 1925. Dur- 

ing . this interval it remained under the 

custody of the Court and as a document 

‘produced’ in a proceeding in Court. 

; The combined effect of ss. 476 and 195 
_.(¢) of the Criminal Procedure Code as 

amended by Act XVIII of 1923.is to sub- 

stitute the complaint of a Court for its 
sanc‘ion in respect of prosecution for offences 
indicated by the latter section. The re- 
vent decided cases are in favour of the view 
that it makes no difference whether the 
offender isa party to a proceeding or not. 
In relation to: documents alleged to be 
forged which may be produced or given in 
evidence in any proceedings before a Court 
the law requires that unless the Court 
lodges the complaint in the proper Crimi- 
nal Court the latter is incompetent to take 
cognizance of it. Admittedly such a com- 
plaint by the Court was not filed against 
the applicant. The Sub-Inspector’s applica- 
tion dated 6th April, 1926, to the District 
Court to file one under s. 476, Criminal 

Procedure Code, was rejected by the pre- 

siding officer as per his order dated 7th 

April, 1926 (Ex. P-43), The Magistrate has 

given the following reasons for holding that 

there is no need for a complaint by the 
Court:— 

(1) That the proceedings in the case 
under the Guardians and Wards Act ter- 
minated on 30th June, 1925, when they were 
ordered to be filed, at least so faras the 
two accused Tularam and one more were 
concerned, aud that they had no concern 
with the subsequent proceedings. 

(2) That the Will could not be said to 
. have been produced or givenin evidence 
within the meaning of the provisions of s. 
195 (c), Criminal Procedure Code, when the 
guardian produced it with his report dated 
18th September, 1925, without alleging that 
any offence of forgery was committed by 
anybody in relation to that document. 

(3) That it could not be said to have 
been produced in the course of the proceed- 
ings since no matter was pending before 
the learned District Judge in which the 
Will was required to be produced. That the 
proceedings were not judicial but of an 
administrative or executive character and 
no judicial decision was asked for in that 
report. 

(4) That the District Judge did not at 
any stage of the judicial proceeding con- 
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sider it as evidence, nor was it” alleged 
before him that it was a forgery. 

Unfortunately for the minor, the District 
Judge Mr. Chatterjee, who started the pro- 
ceedings upon the guardian’s application 
and report dated 18th September, 1925, did 
not remain attached to the Bhandara 
District Court, to know the result of the 
investigation, which he had, on the guar- 
dian’s application, ordered to be made, 
through the agency of the Police Depart- 
ment with the concurrence of the District 
Magistrate, as, he went on leave on 2nfl 
January, 1926. To me it appears that he 
thought it inexpedient to authorise, the 
guardian to initiate criminal proceedings 
all at once, without satisfying himself as to 
the certainty of the conviction of the per- 
son concerned, and, therefore, selected the 
agency ofthe Police Investigation Depart- 
ment to get out the truth, before commenc- 
ing any prosecution against any individual 
person. He was right in proceeding 
cautiously inthis manner. The aforesaid 
District Judge who is an officer of long 
standing-and experience could reasonably 
be credited with sufficient knowledge of the 
provisions of ss. 195 (c) and 476 and the 
requirements ofthe Oriminal Law which 
prescribe a complaint by Court for initia- 
tion of a prosecution in such case. I can, 
therefore, confidently presume that he was 
awaiting the report of the Police in order to 
issue notices to the applicant and others to 
show cause why they should not be pro- 
secuted, and after making such formal 
enquiry befoxe himself as might ewable him 
to lodge the necessarv complaint, he would 
certainly have sent the complaint to the 
First Class Magistrate as required by law; 
the investigation not having been completed 
in histimehe coudd not doso and in the 
meantime he went on leave, 

There was thus a failure to observe the 
necessary procedure and this gave the 
accused person an opportunity to raise an 
objection to the legality of the prosecution 
lodged directly bY the Sub-Inspector on 
22nd March 1926. He, no doubt, tried to 
mend matters and moved the successor of 
Mr. Chatterjee on 6th April, 1926, to lodge 
the complaint, but the latter officer sum- 
marily rejected the petition by his order 
dated 7th April, 1926 (Exhibit Pe43). 
The reasoning on which the Magistrate 
based his orders dated 8th June, 1926, 
and 25th June, 1926, is practically “the 
one used by the District Judge in his 
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_ aforesaid order. I am constrained to say 
that the reasoning is faulty and cannot be 
upheld. The decision of this question 
depends upon the right construction of 
s, 195 (c), Criminal Procedure Code. It must, 
therefore, be ascertained whether the offence 
of the alleged forgery of the Will dated 16th 
October, 1923, could be said to have been 
committed by a party to any proceeding in 
any Oourt in respect of a document pro- 
duced or given in evidence in such pro- 
ceeding, so as to necessitate a complaint by 
fhe Court as required by s. 195 (e), Criminal 
Procedure Gode. The offence being one 
under s. 467, Indian Penal Code, comes 
within the purview of s. 195 (c), Criminal 
Procedure Code, but in order to apply its 
provisions strictly to a document alleged 
to be forged the said document must be 
‘produced’ or ‘given in ‘evidence’in a 
‘proceeding’ in a ‘Court’. 

The learned Magistrate was entirely 
wrong in thinking that the proceedings in 
the case under the Guardians and Wards Act 
terminated on 30th June, 1925, so far as the 
applicant Tularam and another were con- 
cerned, and that they had no concern with 
the subsequent proceedings. If he meant to 
say that a proceeding in order to bea 
‘proceeding’ must be between two parties 
actually appearing or cited before the 
Court, then certainly the proceedings after 
30th June, 1925, could not be called 
inter partes proceedings. It seems he 


has misconceived the whole scheme 
underlying the Guardians and Wards 
Act. The proceedings oncə initiated by 


an application either for appointment 
or for a declaration of a guardian last or 
continue throughout the minority of the 
minor concerned. The Crown is the guar- 
dian general of all miners but the Statute 
has delegated the authority of the Crown to 
the District Court. The application for ap- 
pointment or declaration is only the initial 
stage which the Statute Law prescribes 
as a condition for invoking this special 
jurisdiction of the Distfict Court. Once it 
is invoked it becomes fastened on the estate 
of the minor and vests the powers of 
management, eta, inthe Court and it is 
only by a process ‘of delegation of powers 
that some of those powers and functions 
of the District Oourt in the matter of the 
administration of the particular minor's 
estate become transferred, as it were, to 
the*particular individual whorf the Court 
selects to act om its behalfas its delegate 
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subject to its own general superintendence 
and control, The Court does not cease to 
exercise its jurisdiction by merely handing 
over the certificate of guardianship to the 
person appointed or declared by itas the 
guardian of the property of the minor. The 
jurisdiction once invoked must, therefore, 
continue to be exercisable by the Court © 
ordinarily, until the minor attains major- 
ity, in respect of every matter relating to 
the management or administration, ete., of 
the property of the ward. The main res- 
ponsibility in all matters concerning the 
minor’s estate rests on the Court and it is, 
therefore, provided in s. 33 of the Act that 
the guardian should apply to it for its 
opinion, advice or direction on any present 
question respecting such management or 
administration. It was with advertence to 
such provisions that the District Judge 
gave directions, in his order dated 18th 
June, 1925, and endorsed on the certificate, 
that his permission and sanction should 
be obtained by the guardian, ‘for taking 
legal steps’ against any individual, or, in 
respect of his subsequent dealings with the 
minor's estate. Even a cursory perusal of 
ss, 33, 34,40 and 42 of the Act could have 
made the thing clearer to the Magistrate, 
This Court's Civil Circular No. JI-10 dis- 
tinetly ordains that the filing of the papers 
of a case under the Guardians and Wards 
Act is only ‘for statistical purposes,’ It 
could never have been the intention, of 
such a provision for filing the papers, to 
put an end to the proceedings. He was, 
therefore, wrong in assuming that the 
proceedings had terminated on 30th June, 
1925, Noris it correct to urge that, simply 
because the applicant was not cited to ap- 
pear before the Court, after the date of ap- 
pointment of the guardian, he ceased to be 
a party tothe case, for purposes of any 
subsequent proceedings, which may bring 
to light, his concern with the estate, and 
which the Court, suo motu, or on the guard- 
ian’s application; start, against him, or 
any other person having such a concern, if 
it conflicts with the due administration 
and management of the estate by the said 
guardian. ; 

The learned Standing Counsel did not 
support the reasoning of the Magistrate 
that the proceedings must be ‘pending, 
but only tried to maintain that the pro- 
ceeding must be inter partes and not be of 
an administrative or executive character, 
and, therefore, contended that the docu- 
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ment in question could not be said to have’ 
been ‘produced’ in ‘Oourt’ as it was ad-. 


mittedly filed merely as an annexure to 
the guardian's report dated 18th September, 
1925, and consequently there was no need 
ofa complaint by the District Court. Reli- 
ance is placed by him'on Munuswamy Muda- 
liar v. Rajaratnam Pillai (1) in support 
of his contention. On behalf of tbe ap- 
plicant reliance is, however, placed on 
Nalini Kanta v. Anukul Chandra (2), In re 
Bhau Vyankatesh (3) and Gulabchand Rupji 
v. Emperor (4). Ihave gone through the 
cases cited before me as also several other 
cases bearing on the point, After having 
given my best thought to these questions 
and also tothe question whether the ab- 
sence of a complaint in writing by a Court 
is an illegality not covered by s. 537, Cri- 
minal Procedure Code, I have come to the 
following conclusions:— 

(i) that the document which is alleged 
to be forged was ‘produced’ in a proceeding 
in the District Court which still retained 
its seisin over the case instituted under the 


‘ provisions of the Guardians and Wards Act, 


and 

(it) that the present prosecution started 
without a complaint in writing by that 
Court is illegal and void in view of the im- 
perative provisions of s. 195 (c) read in 
conjunction with the express provisions of 
s. 476, and the important omission of cl. 
(b) of s. 537, Criminal Procedure Code. 

The word ‘produced’ was introduced in 
the section by the Criminal Procedure Code 
of 1898 with a set purpose, to give the 
Courts a larger jurisdiction to regulate 
the institution of criminal proceedings, 
against parties, or, other persons, who 
may be concerned with the commission 
of offences, in connection with docu- 
ments, not only ‘given in evidence,’ 
but ‘produced’ in the course of any pro- 
ceedings before them. It is not at all 
necessary that the proceedings must be 
‘pending’ before the Court from before, I 
gofurther and say that they mayeven be 
commenced by the veryact of production 
of the forged document itself before it. In 


(1) 72 Ind. Cas. 340; 45 M. 928; 16 L. W. 505; A. I. R. 
1923 Mad. 136; 44 M. L. J. 774; 24 Cr. L. J. 340. 

(2) 39 Ind. Cas. 490; 44 O. 1002; 250. L. J. 255; 210. 
W. N. 640; 18 Cr. L. J. 522. 

(3) 91 Ind. Cas. 245: 49 B. 608; 27 Bom. L. R. 607; 
A. L R. 1925 Bom. 433; 27 Or. L. J. 69. 

(4) 92 Ind. Cas. 427; 27 Bom. L. R. 1039; A. I. R. 
1925 Bom, 467; 49 B. 799; 27 Or, L, J. 291, 
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a case reported in Akhil Chandra Sen v, 
Queen-Empress (5) a certain document was 
filed asan annexure to a petition in a suit, 
The Munsif on suspecting that it was 


‘tampered with held an enquiry and com- 


mitted the petitioner for trial in the Court 
of Session. It was held that it was a 
proper commitment. Thisshows that the 
mere filing of a forged document as an 
annexure toa petition is a suficient pro- 
duction of the document in Court. 1 think 
that thə case of Munisamy Mudaliar v. 
Rajaratnam Pillai (1) is easily distingu- 
ishable from and has no analogy to the 
present case. On the contrary cases,relied 
on by the applicant support his contention 
as to the meaning of the word ‘produced’ 
wed in s, 195 (c), Criminal Procedure 
ode. 


As pointed out above, the evident object, 
of the minor’s mother, in getting the several 
persons including the applicant joined as 
non-applicants in the guardianship case 
and,of the guardian in submitting his 
own report, was to bring the several acts 
of misappropriation of the minor's pro- 
perty, to the notice of the District 
Court, with a view to its taking the 
necessary legal steps against them, or, 
such of them, as it thought fit. The 
first step, taken towards that end, was to 
secure the appointment of a fit and proper 
person to administer the estate who will 
act under the advice, orders and direction 
of the Court. The next step was to apprize 
the Court of what the guardian, accord- 
ing to his “own lights, thought was the 
real situation of affairs, which he desired 
the Court to consider for itself, after 
getting the matter duly investigated 
through the Police Department. This was 
clearly a step, preliminary to the further 
stage of taking legal steps and initiating 
prosecutions, and suits against the in- 
dividual culprits, or persons liable to make 
good the loss to thé minor's estate, as to 
whose guilt, conviction, or liability, the 
Court would have had to first satisfy itself, 
with the help of the report of the investigat- 
ing officer. If what the guardian purport- 
ed to allege, namely, that the document 
was produced and handed over by the 
applicant to him as evidence ofan alleged 
authority given to him by the deceased 
Vithoba to administer the estate as one of 
the trustees, be true,and he in his term 


(5) 22 C. 1004; 14 Ind, Dec, (x, s.) 667. 
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‘produced’ it, in Court, with his report and 
petition, I venture to think that the process 
of production in Court became complete, 
and the document came into what is called 
custodia legis of the Court concerned. I 
have, therefore, no hesitation in holding 
it to be ‘produced’ in the course of a pro- 
ceeding in the District Court, for purposes 
of s. 195 (c) of the Criminal Procedure Code. 

For reasons already given, I am not pre- 
pared to hold that the District Court was 
only acting in an administrative or execu- 
tive capacity, and not as a Court, when it 
received the petition and report to which 
the Wall was annexed. I say the District 
Judge was then acting as a Court. This 
distinction is shown in In re Gaddam 
Penchulu Reddi (6), which commends itself 
tome, In Beardsell &Co. v. Abdul Gunni 
Saheb (7) the document was produced 
before an Official Receiver in an insolvency 
case, and it was then produced in Court by 
him. Even on such production it was held 
that the sanction of the Court and not of 
the Official Assignee was necessary. This 
furnishes a fitting analogy to the present 
case, 

Lastly I may point that in view of the 
imperative requirements of the law as 
enacted in s. 195 (c) read in conjunction 
with s. 476 of the Criminal Procedure Code 
(as nearly amended), the absence of a com- 
plaint in writing by the District Court has 
ceased to be a mere irregularity covered by 
s. 537 of the said Code by reason of the 
deletion of cl. (b) of that section. That it 
is an illegality which vitiates ¢he trial of 
the case by the Magistrate is clear from 
s. 530 (p) of the Code: cf. Janki Prasad v. 
Emperor (8) | 

Tam, therefore, of opinion that without a 
complaint in writing by the District Court, 
Bhandara, the prosecution could not have 
been started. The proceedings are, there- 
fore, quashed as illegal and void. 

A. N. A. , Proceedings quashed. 
(6) 48 Ind. Oas. 890; 42 M. 96; 35 M. L.J. 686; 20 
Cr. L. J. 90; (1918) M. W. N. 903; 9L W. 237. 

(T) 14 Ind. Cas. 593; 37 M. 107; 11 M. L. T. 391; 13 
Cr. L. J. 241; (1912) M. W. N. 536. 

(8196 Ind. Gas, 213; A. I. R. 1926 All. 700; 27 Cr. L. 
J. 901, 
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BOMBAY HIGH COURT. 
CRIMINAL APPLICATION FOR REVISION 
No. 310 or 1926. 
December 1, 1926. 
Present:—Mr. Justice Patkar and 
Mr. Justice Baker. 
MALHARI LASMAN-—AOO0SS5ED— 
APPLICANT 
versus 
EMPEROR— Opposite Parry. 

Criminal Tribes Act (VI of 1924), ss. 16, 17, 18, 25 
—Release on probation—Cancellation of order of re- 
lease, validity of—Power of Settlement Officer to order 
return to settlement—-Order of Local Government, whe- 
ther necessary—Refusal to return—Procedure. 

The Criminal Tribes Settlement Officer has power 
to cancel an order releasing on probation of good 
conduct a registered member of a criminal tribe. [p. 
1051, col. 1.] 

Where a Settlement Officer cancels such an order 
special sanction of the Local Government under s. 16 of 
the Criminal Tribes Act is not necessary for ordering 
such person to return to his settlement. [p. 1051, col. 2.] 

A member of a criminal tribe whose release on 
probation has been cancelled and who has been order- 
ed by the Settlement Officer to return to his settle- 
ment, is liable to be dealt with under a 25 of the Ori- 
minal Tribes Act if he is found in any part of British 
India beyond the area of his settlement. [.ibid.] 

Criminal application against an order 
passed by the Fourth Presidency Magistrate, 
Bombay. 

Mr. J. C. Tarapore, for the Accused. 

Mr. P. B. Shingne, Acting Government 
Pleader, for the Crown. 


JUDGMENT. ' 

Patkar, J.—In this case the accused 
Malhari Laxman was registered at Deolali 
as a member of a criminal tribe, on March 
25, 1920, By Government Resolution 
No. 5012, dated May 20, 1921, the Mang 
Garudis registered at Deolali were ordered 
to be placed in the Sholapur Settlement. 
It appears that the accused was in the 
Sholapur Settlement from July to October 
12,1921. On October 13, 1921, the accused 
was released on probation and allowed to 
go to Bombay and his roll-call was can- 
celled. There was no settlement at Bom- 
bay, at that time, but later on the Dharavi 
Settlement came into existence in 1925, 
and the accused got himself registered on 
December 3, 1925. The accused did not 
disclose to the Bombay Police that he was 
already settled at Sholapur and was in 
Bombay on probation. On December 22, 


| 1925, the Criminal Tribes Settlement Officer 


ordered accused’s probation to be cancelled 

for misconduct, and the accused was 

ordered to be returned to the Sholapur 
e 


. 
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Settlement. This order was communicated 
to the accused on June 24, 1926. On July 
19, the accused was definitely informed 
that he had to return tu Sholapur immedi- 
ately, and as he refused to go to Sholapur 
he was arrested on July 21, 1926, at 5 
P. M., and was placed before the Magistrate. 
The Acting Fourth Presidency Magistrate 
held that the accused’s case fell under s. 25 
(a) of the Act as he was found in Bombay 
after he was asked to go or restrict himself 
to Sholapur Settlement. 

It is argued on behalf of the accused 
that the order, Ex. B, of December 22, 1925, 
is not alegal order,on the ground that 
the Criminal Tribes Settlement Officer had 
no power to cancel the order of probation; 
that s. 25 of the Criminal Tribes Act did not 
apply; and that the accused. could only be 
ordered to return to the Settlement by the 
Local Government under s. 16 of the Act. 

We cannot go into the merits of the order. 


Under r. 17 of the Rules framed by a- 


Government Notification No. 1794-II dated 
July 22, 1924:— f 

“A. registered member of a criminal tribe 
placed in a settlement under s. 16 of the 
Act and discharged from the operation of 
the Act shall, for such period from the date 
of such discharge (not being more than 
six years) asthe Oriminal Tribes Settle- 
ment Officer shall determine: (a) reside 
in such place as the Criminal Tribes 
Settlement Officer may from time to time 
determine...” 

If the accused was released on probation 
from the Sholapur Settlement, the Settle- 
ment Officer had power to determine from 
time to time the place where the accused 
should reside, and if the Settlement Officer 
by his order, Ex, B, dated December 22, 
1925, ordered him to be transferred to the 
Sholapur Settlement, his place of residence 
was, therefore, determined by Ex. B to be in 
the Sholapur Settlement, and if he was 
found outside Sholapur, that isin Bombay 
City, he was found in a part of British 
India beyond the area or place of residente 
to which his movements had been restricted 
or in which he had been settled within s. 
25 (1) (a) of the Oriminal Tribes Act VI of 
1924. The accused was, therefore, liable to 
bs arrested without warrant by any Police 
Officer and to be taken before the Magis- 
trate who on proof of the facts is em- 
powered to order him to be removed tosuch 
Settlement as the case may be. 
Settlement Officer, in our opinion, had 


. ee 


MALHARI LAXMAN V. BMPDROR, . 


The. 


1051 o 


. 
power under r, 17 (1) (a) to pass the order 
of December 22, 1925, and in the absenca 
ef any such rule we think that under s. 
21 of the Bombay General Clauses Act I 
of 1904, where a power is given by any 
Act, then that power includes a power to 
amend, vary or rescind such order. The 
order, therefore, passed by the Criminal 
Tribes Settlement Officer is, in our opinion, 
legal, and, therefore, the accused was pro- 
perly dealt with under s. 25 of the Criminal 
Tribes Act. = 

It is argued on behalf of the Crown 
that the breach of r.17 (1) wendered the 
accused liable to be placed in a Settlement 
in accordance with the provisions of s. 
16 of the Act. It is argued by the Pleader 
on behalf of the accused that the order of 
the Local Government was necessary before 
the accused could be placed in a Settlement 
under r. 17 (29. Itis not, in my opinion, 
necessary to go into this question as I think 
the Settlement Officer had power under r. 
17 (1) (a) to determine from time to time 
the place where the accused should reside. 
He had also power under s. 21 of the Bom- 
bay General Clauses Act, I of 1804, to vary 
or rescind his previous order. The accused 
being found beyond the area or place of 
residence in which he has been settled, he 
was liable to be arrested and dealt with 
under £. 25 of the Act. 

We think, therefore, that the order passed 
by the lower Court is corréct and the Rule 
will, therefore, be discharged. 

Baker, J.—This isan application by 
the applican# Malhari Laxman for revision 
of an order made by the Acting Fourth 
Presidency Magistrate under s. 25 (a) of the 
Criminal Tribes Act, VI of 1924. The facts 
are that the applicant, who is a Mang 
Garudis by caste» was enrolled at Deolali 
as a member of a criminal tribe. By 
Government Notification No. 5012, dated 
May 20, 1921, published in the Bombay 
Government Gazette for 1921 at page 1312, 
he and other Nasik Mang Garudis were 
transferred to tle Sholapur Settlement 
under s. 16 of the Act. On October 13, 
1921, the Criminal Tribes Settlement Officer 
directed him to be sent tqBombay on pro- 
bation under r. 17 (1) (a) of the Rules under 
the Criminal Tribes Act. That order wag 
cancelled by the Criminal Tribes Settle- 
ment Officer, and the accused was directed 
to réturn to Sholapur. This order was 
served upon him, but °he did not obey it, 
and. ke was, accordingly, brought before the 
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Magistrate, who under s. 25 of the Act 
directed him to be returned to Sholapur. 

This order is attacked onseveral grounds. 
Jt is contendèd that the Criminal Tribes 
Settlement Officer had no power to cancel 
theorder of probation; that s. 25 of the 
Act does not apply ; and thatthe applicant 
can only be returned to the Settlement 
under orders of the Local Gevernment 
under s. 16 of the Act. It is contended that 
under the rules no power is conferred on 
the Criminal Tribes Settlement Officer to 
cancel anorder of probation. Release on 
probation is* necessarily of a conditional 
character, and although there may be no 
express rule authorizing the cancellation 
of such an order, it would be strange to 
suppose that an order made subject to con- 
ditions could not be varied or rescinded, if 
the conditions were not complied with: cf. 
s. 2l of the Indian General Clauses Act, 
X of 1897 and the same section of the 
Bombay General Clauses Act, I of 1904. 
Further, under r, 17 (1) (a) of the Rules 
in force the Criminal Tribes Settlement 
Officer is empowered to prescribe the 
area in which a person so released should 
reside. 

Under s. 25 (1) (a) when a registered 
member of a criminal tribe “is found in 
any part of British India, beyond the area 
or place of residence, if any, to which his 
movements have been restricted or in which 
be has been settled without the prescribed 
pass or in a place or ata time not permitted 
py the conditions of his pass,” he “may be 
arrested without warrant by*any Police- 
Officer, village-headman or village watch- 
map, and may be taken beforea Magis- 
trate, who, on proof of the facts, shall 
order him to be removed to such area or 
place.” : 

It is contended that this section did not 
give the Magistrate power toorder the re- 
moval of the accused to tbe Sholapur 
Settlement, since it fs only under sub-cl. 
(b) of s. 25, when a person has escaped from 
an industrial, agricultural or reformatory 
settlement, or school, that he may be taken 
back to the Settlement. I am unable to 
accept this reasqning. The present is not 
‘a case of escape, but the applicant was 
found liwing beyond the area prescribed 
for Bis residence, and the Magistrate, there- 
for¢, had power under this section to order 
him to be removed to the place in Which 
“he ought to have resided. It is unnecessary 
to-go into the merits of the order of can- 
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cellation of the release on probation, which 
is not before us, and was not questioned on 
the merits. , 

It is again contended that r. 17 (2) which 
prescribes that a breach of the provisions 
of r. 17 (1) regarding residence in the area 
determined by the Criminal Tribes Settle- 
ment Officer renders the person discharged 
liable to be returned to a Settlement as 
defined ins. 16 of the Act, requires a special 
order of the Local Government. Section 16 
of the Act says :— . 

“The Local Government may establish 
industrial, agricultural or reformatory 
settlements and may order to be placed in 
any such settlement any criminal tribe, or 
any part or member of acriminal tribe, in 
respect of which or of whom a notification 
has been issued ander s. 11.” 

Iam of opinion that the argument of 
the Government Pleader is correct, and the 
reference to s.16in r. 17 (2) is only descrip- 
tive as showing the meaning ofthe word 
settlement. The Act andthe Rules there- 
under must be construed in a reasonable 
manner. If the Criminal Tribes Settlement 
Officer has, under s. 18 of the Act and 
under the Rules, power to discharge a 
member of a criminal tribe on probation, it 
cannot be supposed that if he cancels the 
order of probation, special orders of the 
Local Government for his return to the 
settlement are necessary. ` 

Theorder of the Criminal Tribes Settle- 
menl Officer is stated by the Magistrate in 
his judgment to be dated July 30, 1926. 
This, however, is a mistake. . The order 
itself is dated December 22, 1925, as is, 
mentioned in Ex. B, which is merely a 
statement by the Oriminal Tribes Settle- 
ment Officer that such an order had been - 
passed. The case will, therefore, be govern- 
ed by the Rules which were in force in 
1925, that is the Rules of July 22, 1924, in 
Government Resolution No. 1794-II pub- 
lished in the Bombay Government Gazette 
of August 7, 1924, and not by the rules 
published on January 23, 1926. 

I am of opinion that the Magistrate's 
order is correct and the Rule should be, 
therefore, discharged. i 

ALN. A. Rule discharged, 


+ (1001. 0, 1927] 


| ; 


MADRAS HIGH COURT. 
URIMINAL Reviston Case No. 654 or 1925, 
(TAKEN ur as No. 36 or 1925). 

: December 4, 1925 
Present:—Mr. Justice Waller and 
Mr. Justice Madhavan Nair. 

In re SUBBA OHUKLI—Accvszp— 
RESPONDENT. i 

Criminal Procedure Code (Act V of 1898), s. 489, 
cl. (4)—Revision—Iinding of acquittal, whether can be 
converted to conviction—Acquitial, whether must be 
complete. 

The High Court cannot in revision under s. 439 of 
the Criminal Procedure Code convert a finding of 
acquittal into one of conviction except on an appeal 
by the Local Government. 

A finding of acquittal referred to in s. 439, Crimi- 
nal Procedure Oode, need not be a complete acquittal 
of the accused. It is sufficient if there has been an 
acquittal of a particular offence, although there has 
been a conviction for some other offence. 

Emperor v. Sheo Darshan Singh (2), followed. 

F Kambain Bali Reddy v. Emperor (l), dissented 
rom. 

The Public Prosecutor, for the Crown. 

Mr. A. V. Narayanaswami Iyer, for the 
Respondent, 

ORDER.—The respondent in this case 
was charged with the murder of his 
sister-in-law. The evidence against him 
is this. He had quarrelled with his wife 
and was beating her. Her sister intervened, 
saying “You dog, why do you beat 
her in my sight?” At this respondent 
picked up a sickle, seized the sister by 
the hand and gave her two cuts on the 
neck which killed her -on the spot. The 
Sessions Judge accepted the evidence, but, 
being of opinion that respondent had been 
gravely provoked, and did not intend to 

_cause death, convicted him under the 
“second part of s. 304, Indian Penal Code 
and sentenced him to undergo seven years’ 


. rigorous imprisonment. 


‘ Respondent has been called upon to 
show cause why he should not be convict- 
ed of murder and why the sentence passed 
on him should not be enhanced to one 
of death. We are satisfied that we have 
no power in revision to do what is tanta- 
mount to converting a finding of acquittal 
into one of convietion. The respond- 
ent has been acquitted by the Sessions 
Judge of murder and also under the first 
part of s. 304, Indian Penal Code, and we 
cannot convict him of either of these 
offences except on an appeal by the 
Local Government. No doubt, there is a 
. ruling of the High Court to the contrary 
effect in Kambain Bali Reddi v. Emperor (1). 
(1) 22 Ind. Cas, 756; 37 M, 119; 15 Or. Ja. J. 180, 
a 
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Tt lays down that the finding of acquittal 
referred toin s. 439, Oriminal Procedure 
Code, must be complete acquittal. With 
great respect, we think that the effect of 
that decision is to import’ into s. 439 
something that is not there. The wording 
of the section is quite clear. It prohibits 
the converting of a finding of acquittal 
into one of conviction and says nothing 
about the acquittal being partial or com- 
plete. We think that the correct view 
has been enunciated in Emperor v. Sheo 
Darshan Singh (2). We must, therefose, 
decline to alter the finding or enhance 
the sentence. We desire to*say as little 
as possible about the merits of thé case 
in view of the action we propose to take, 
There has, we consider, been a miscarriage 
of justice. We set aside the conviction 
and order a re-trial on the charge of murder 
by the present Sessions Judge cf Coimba~ 
tore. 

Y. N. V. Conviction set aside. 


(2) 65 Ind. Cas. 828; 44 A. 332; 20 A, L. J. 190; 23 
Cr. L. J. 202; A. I. R. 1922 All. 487. 


BOMBAY HIGH COURT. 
CRIMINAL APPLICATION FOR REVISION 
No. 295 or 1925. 

December 1, 1926. 
Present:—Mr. Justice Patkar and 
Mr. Justice Baker. 

ABA APPA DHARWADE—Accustp 
—APPLIOANT 
VETSUS 


EMPEROR—Opposire PARTY. | 

Motor Vehicle$tAct (VITI of 1914), $. 16—Motor 
car carrying mails, whether exempt from rules—Driving 
without permit—Offence—Motor car, whether ‘public 
conveyance’—Bombay Publie Conveyances Act (VI of 
1868), 8. 1. 

A person driving a motor car for hire without a 
driver’s permit as required by the rules is guilty of 
a breach of the rules and liable to be convicted under 
B. 16 of the Motor Vehicles Act. [p. 1054, col. 2.} 

A ear which carries passengers for hire is not 
exempt from the operation of the rules under the 
Motor Vehicles Act regulating the number of passen- 
gers merely because if carries mails also. [p. 1055, 
col. 1.) . 

Queen-Empress v. Narayan (1), distinguished. 

Per Patkar, J.—The definition of a ‘public conveys 
ance’ in s. l of Bombay Act VI of 1863 does not ins 
clude a motorcar [p. 1054, col, Lly 

Criminal application" against an order 
of the Magistrate, First Class, at Ratnagiri. 

Mr. V. V. Bhadkamkar, for the Accused. 

Mr. P. B. Shingne, Acting Government 
Pleader, for the Crown. 

> JUDGMENT. ii 


Patkar, J,—In this case the accused 
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Aba Appa Dharwade was convicted under 
s. 16 of the Motor Vehicles Act VIII 
‘of 1914 for committing a breach of 7. 7 
of the Rules applicable to the Ratragiri 
District published in Government Resolu- 
tion No. 6630, dated October 16, 1917, and 
also under r. 33 (b) published in Govern- 
ment Notification No. 2592, dated March, 
16, 1920. 

The facts found against the accused are, 
that, on August 30, 1925, the accused drove 
a motor car belonging to Messrs. Sbir- 
geokar Brothers who had a contract for the 
transport of the mails between Ratnagiri 
ami Kolhapur, as the regular driver of 
Messte. Shirgaokar Brothers was ill on that 
day; that, according to the owner's permit, 
not more than eight passengers could be 
carried in the Ratnagiri District, and as a 
matter of fact the accused carried seventeen 
passengers including himself and the 
cleaner. The defence of the accused was 
that the same car was licensed to carry 
seventeen persons within Kolhapur limits 
and carried seventeen persons from Sakh- 
arpe to Kolhapur on that day, and that he 
did not know that in the Ratnagiri District 
the car was to carry eight persons only. It is 
argued on behalf of the accused that as this 
motor carried the mails, it was not plying 
for hire, and reliance was placed on Queen- 
Empress v. Narayan (1), in which it was 
held that a tonga, when used for carrying 
Her Majesty's mails, is not a public con- 


veyance within the definition contained in’ 


s. 1 of Bombay Act VI of 1863. It does 
hot appear from the facts of that case whe- 
ther the tonga was licensed to @arry passen- 
gers. Besides the definition of “public con- 
veyance” would not include a motor car, 
and the present case will have to be decid- 
ed by the provisions of the Motor Vehicles 
Act VIII of 1914 and the rules made there- 
under. 

Under s. 6 of the Act no owner or person 
in charge of a motor vehicle shall allow any 
person who is not so licensed, to drive it, 
Under s. 7 the holder of ¢ license shall not 
allow it to be used by any other person. 
Section 8 says that the driver of a motor 
vehicle shall produce his license upon 
demand by any Pplice Officer. 


Under the rules framed for the Ratnagiri 
Distfict and published in the Government 
Notification No. 6630, dated October 16, 1917, 
` at page 2390 of the, Bombay Government 


` (1) Rat, Unrep. Or. O, 521; Cr, Rg. on 46 of 1890. . 
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Gazette for 1917, the owner is required to 
take a permitin form A of the Schedule 
under r. 3, and under r. 7, cl. (4), the public 
driver's permit has to be taken in accord- 
ance with form B of the Schedule. It is 
argued on behalf of the Crown that form B 
shows that the permit is restricted to a par- 
ticular motor vehicle, as the permit is grant- 
ed to a particular person to act as a driver 
of a motor vehicle bearing a certain number 
to be let or plied for hire and none other. 

Having regard to the provisions of the 
Motor Vehicles Act and the rules there- 
under, we think that the accused who had 
not a driver's license as required by r. 7 was 
guilty ofa breach of therule, and, therefore, 
liable to be punished under s. 16 of the 
Motor Vehicles Act. Besides the accused’s 
master had taken out an owner’s permit for 
this motor car for carrying eight passengers 
in the Ratnagiri District from the District 
Superintendent of Police. He admittedly 
carried more passengers, and he was, there- 
fore, guilty of a breach of r. 34, el. (l) of the 
Rules published in Government Notifica- 
tion No. 2892, dated March 16, 1920. 

It is further argued that this motor car 
was not plying for hire within r. 1 of the 
Rules framed for the Ratnagiri District and 
reliance is placed on the case of Emperor v. 
Nasarvanji Bomanji (2). The facts of that 
case were quite different as the accused in 
that case had three private conveyances 
which he hired out to such persons as he 
wished. It was held in that case that the 
essential idea of a conveyance being used 
for the purpose of plying for hire is that it 
should be available at some public place or 
on some regular route for any one who 
wishes to hire it or travel by it. The motor 
car in this case was available on a regular 
route from Kolhapur to Ratnagiri, and, 
therefore, was clearly plying for hire. The 
contractor may use any car he likes for 
carrying mails, but if he wishes to carry in 
it at the same time passengers for hire he 
must have an owner's permit and also a 


‘driver holding a public driver’s permit. 


We think, therefore, that the accused was 
properly convicted and would, therefore, 
discharge the Rule. 


Baker, d.—This isan application for ° 


revision of an order of the Sessions Judge 
of Ratnagiri dismissing the petitioner's 
application for revision of a conviction and 
sentence of Rs. 10 passed by the First Class 


(2) 72 Ind, Cas. 70;25 Bom, L. R: 95; 24 Or. D. Je 
310; A. I, R. 1923 Bom, 248, , 
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Magistrate of Ratnagiri under s. 16 of the 
Motor Vehicles Act VIII of 1914. 

The facts are admitted. The accused was 
charged with driving a motor for hire with- 
out a driver’s permit, and carrying passeng- 
ers in the motor car in excess of the num- 
ber entered on the owner's permit, under 
r.7 published in Government Resolution 
No. 6630, dated October 16, 1917, and r. 34, 
cl. (2), of the Motor Rules for the Ratnagiri 
District, published in Government Notifica- 
tion No. 2532, J. D., dated March 16, 1920. 
The accused was driving without a driver's 
permit, and was carrying sixteen persons 
instead of eight which is the number per- 
mitted by the license of that particular car. 

It is, however, contended that the car in 
question being used for the conveyance of 
His Majesty's mails is not subject to the 
rules' in question. The learned Pleader for 
the applicant has been unable to show any 
authority for the proposition laid down by 
him that a car which carries mails, and also 
carries passengers is exempt from the opera- 
tion of the ordinary rules. The case he has 
quoted, viz., Queen-Empress v, Narayan (1), 
refers to a mail tonga which was not gov- 
erned by the Rules of the Motor Vehicles 
Act. The owner of this car has actually 
taken out a license for it, and must abide 
by the conditions in the license. 

There is no authority for holding that a 
car, because it carries mails, is exempt from 
the rules regarding the number of passen- 
gers in the permit. The regulations being 
made for the safety of passengers, it cannot 
be assumed, in the absence of clear evi- 
dence to the contrary, that the Legislature 
contemplated that passengers carried in 
motors carrying mails should be in a posi- 
tion of less safety than those travelling by 
an ordinary car. There is no law which 
makes an exception in the case of a car 
which carries mails as well as passengers, 
and I agree with the view taken by the 
learned Sessions Judge that the conviction 
is correct and there is no ground for inter- 
ference, We dismiss the application. 

AN, A, Application rejected. 
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SUDAMAN AND oTHeEps—APPLICANTS 


VETSUS 
EMPEROR traroven KADIR— 
Opposits- Paty. 

Criminal Procedure Code (Act V of 1898), ss. 342, 
485—Examination of accused—-Omiszion to eramine 
at proper time —lere irregularity—Reference to High 
Court on facts, when proper. 

An accused should be questioned under s. $42, 
Criminal Procedure Code, just before he enters on to 
his defence and produces his witneses, that is, after 
all the prosecution witnesses have been completely 
done with. Butan omission to examine him at the 
proper time is a mre irregularity coming within the 
purview of s. 537 of the Code. [p. 1056, cols. 1 & 2.] 

A case should not be reported to the High Court 
on the ground that the conviction is bad on the 
merits unless it is very clear that the conviction is 


wrong and that there can be no reasonable doubt of - 


the matter. [p. 1056, col. 2.) 

Criminal reference made by the Sessions 
Judge, Ghazipur, dated the 6th December, 
1926. 

Mr. Ram Nama Prasad, for the Appli- 
cant. 


JUDGMENT.—This case has been 
reported by the Sessions Judge of Ghazi- 
pur unders. 38, Criminal Procedure Code, 
onthe ground that the proceedings of the 
Magistrate in convicting the accused were 
illegal by reason of non-compliance with 
s. 312, Criminal Procedure Code. The Ses- 
sions Judge has further expressed the 
opinion that he was not justified in inter- 
fering with, the Magistrate’s finding of fact 
but that, if he had been so justified, 
there were reasons for holding that the 
conviction was improper. The illegality 
in procedure complained of is this. The case 
was a warrant cgse. The law permits the 
Court after the examination-in-chief of the 
prosecution witnesses or some of the pro- 
secution witnesses to examine the accused. 
The examination of the accused at this 
stage is obviously, from the context, an 
examination intended to enble the Court 
to decide whether it should frame a charge 
(s. 258, Criminal Procedure Code). There 
may be cases where the Magistrate sees 
an easy answer to the prosecution evidence 
and desires that answer to ba given by 
the accused before he discharges the ac- 
cused, If the Magistrate frames a charge 
the accused is then given an opportunity 
of cross-examining “the prosecution’ wit- 
nesses that haye been heard, .The remains 
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1056 . 
ing witnesses, if any, for the prosecution 
are then examined and cross-examined and 
last of all the accused shall be called upon 
to enterupon his defence and produce the 
evidence (s. 256, Criminal Procedure Code). 
Saction 342 adds something further to 
s. 256. It requires the Court to question 
‘the accused generally on the case just 
before the accused is called upon to enter 
upon his defence. In this case the Sessions 
Judge states that the Magistrate question- 
ed the accused under s. 342 not just before 
he»was called on for his defence but at the 
stage when the accused should have been 
queStioned merely with a view to enable 
the Magistrate to decide if it was neces- 
sary toframe a charge. The Sessions Judge 
relying on a ease reported in Mitarjit 
Singh v. Emperor (1) though the Sessions 
Judge has occasioned this Court consider- 
. able trouble by referring to the wrong 
case has held that this defective procedure 
was prejudicial to the accused because the 
prosecution witnesses were warned before 
their cross examination of the weak points 
in their prosecution evidence. He has 
also followed this ruling in holding that 
the defect was an illegality which could 
not be excused under s. 537, Oriminal Pro- 
cedure Code, On the otherhand, the Magis- 
trate has: cited a decision reported in 
In re Varisat Rowther (2) as taking a 
different view to that held by the Patna 
High Court. In this decision a Full Bench 
with one dissentient held that if the 
accused is examined as permitted by s. 253 
he ceed not be examined again after the 
cross-examination and re-examination of 
the witnesses already heard, unless new 
witnesses are heard after the examination 
under s. 253. Even in this case it was 
held that any irregularity could be excused 
under s. 537, Criminal Procedure Code. 

It appears to me that theintention of the 
law is that the accused should be examined 
just before he enters.on: to his defence 
and produces his witnesses, i.e, after all 

“the prosecution witnesses have been com- 
pletely done with. 


At the same time it seems to me clear 
that any irregularjty in this direction will 
come within the ptrview ofs. 537 and will 


(1) 63 Ind. Čas. 825; 6 P. L. J. 644; 2 P, L. T. 520; 
(1922) Pat. 7; A. I. R. 1992 Pat. 158; 22 Gr. L. J. 
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(2) 73 Ind. Oas. 163; 46 M, 449; 44 M. L. J. 567; 17 
TL. W. 722; 32 M. L. T. 385;° (1923) M. WON. 477; A. 
1 R. 1923 Mad, 609; 24 Or, L. J. 547. 
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only call for interference, if it has occa- 
sioned a failure of justice, In the present 
case there is no ground for holding that 
there was anyefailure of justice occasioned 
by reason of this irregularity. 

I should, therefore, reject the reference 
of the Judge so far as it asks me to 
interfere on the ground of irregularity of 
proceedings by the Magistrate. 

The Sessions Judge has stated that, he 
is not justified in interfering with a con- 
viction on the merits. This does not ap- 
pear to mecorrect. Under s. 435 he may 
examine the record of an inferior Criminal 
Court for the purpose of satisfying himself 
as to the propriety of any finding and if 
satisfied that any finding isimproper may 
report it to this Court. The power of this 
Court to interfere on the merits is undoubt- 
ed, but this Court will not exercise its 
power so as Virtually to give aright of 
appeal, and in reporting a case under 
s. 435 the Sessions Judge must bear in . 
mind this limitation which exists in prac- 
tice as regards the exercise of the High 
Court power of revision under s. 439, Ori- 
minal Procedure Code. A case should not 
be reported on the ground that a convic- 
tion is bad on the merits unless it is very 
clear that the conviction is wrong and 
that there can be no reasonable doubt of 
the matter. 

In the present case, the Sessions Judge 
has impugned the conviction by the Magis- 
trate on three grounds. The first ground 
is that prosecution witnesses had some- 
thing in common with the complainant 
and had some reason to be on bad terms 
with the accused. Another ground is that 
the presence of the witnesses on the spot 
in time to see the accused causing damage 
to the crops (mischief being the offence 
charged) was not explained sufficiently. 
A third reason was that the evidence of 
a Commissioner who saw the crops a month 
after the event was insufficient for the 
purpose of holding that that damage had 
been caused by the accused, 

I consider that the reasons given by the 
Sessions Judge for doubting the propriety 
of the conviction are not such as to justify 
interference by this Court in revision, 
To interfere on these grounds would, in my 
opinion“ be undistinguishable from allow- 
ing an appeal, 

Accordingly I direct that the record bg 
returned, - 


ob: 
ALN. A. Record returned, 


too 1-0, 1924] ~ 
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